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SUBJECT: FIFRA and TSCA Compliance/Enforcement
Guidance Manual Policy Compendiums

FROM: A, E. Conroy I1I, Director
Compliance Monitoring Staff
Office of Pesticides and Toxic Substances
Glenn Unterberger, Director ...

Office of Legal and Enforcement Policy
Office of Enforcement and Compliance Monitoring

TO: Addressees

As part of our effort to produce guidance manuals for
personnel involved in case development activities for the
United States Environmental Protection Agency, we are trans-
mitting to you the Compendium of Operative Enforcement Policies
for the Federal Insecticide, Fungicide, and Rodenticide Act
(FIFRA) and the Toxic Substances Control Act (TSCA). The
Compendiums not only identify those FIFRA and TSCA compliance/
:nfo - oment guidances and poticies thalt are currently in effect,
but they also provide a mechanism for organizing such memoranda.

We intend to update the Compendiums periodically and
we welcome comments on them or on policy issues that might
be addressed in the future. Questions or comments on the
contents of the Compendiums can be addressed to Ted Firetog
(FTS 426-7503) or Barbara Paul (FTS 382-7826).

Property of U.S. Environmental
Protection Agency Library MD-108

JUN'081989

1200 Sixth Avenue/Seattie, WA 98101



Addressees:

Regional Counsels
Associate Enforcement Counsel for Pesticides
and Toxic Substances

Director,
Director,
Director,
Director,

v, VI,
Director,
Director,
Director,

Office of Criminal Investigations

NEIC

Air Management Division - Region 1

Air and Waste Management Division - Regions 1I,
VIIi, VIII, and X

Environmental Services Division - Region III
Waste Management Division - Region V

Toxics and Waste Management Division - Region IX

Attachments

cc: Assistant Administrator for Pesticides
and Toxic Substances
Assistant Administrator for Enforcement
and Compliance Monitoring
General Counsel
Senior Enforcement Counsel
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Technical Guidance

General

“"Neutral Administrative Inspection Schemes for 11/7/79
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Asbestos
Compliance Strategy for the Friable Asbestos-
Containing Materials in Schools:

Identification and Notification Regulation

"Model Asbestos in Schools; Cooperative
Compliance Program”

"Compliance Assistance Guidelines for the
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Premanufacture Notices

Enforcement Facts and Strategy: Premanufacture
Notification (PMN) (Includes strategy, neutral
adninistrative inspection scheme, and penalty
policy. Document will be revised in response to
final PMN regulation.)

Compliance Strategy for TSCA §5(h)(4) Premanufacture

Notice Exemption for Chemicals Used in or for
Instant Photographic or Peel-Apart Film Articles

Reporting Policies

Inventory Enforcement Strategy
"Inventory Penalty Policy”
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"Supplemental Guidance Procedures for State

Inspectors Acting Under the Authority of TSCA
Section 11"

TSCA Program Compendium

6-PCB-1: Responsibility for Compliance with PCB
Rule

6-PCB-2: Distillation, Solvent Extraction,
Filtration, and Other Physical Separation Methods
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6-PCB-3: Residual PCBs in Processed Liquids and
Solids

6-PCB-6: Allocation of Enforcement Liability for
Violation of the One-Year Disposal Deadline for PCB
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6-PCB-7: Reference Date for Violations of the 8/16/83
One~Year Storage for Disposal Deadline for PCB
Waste Resulting from Physical Separation

6~CFC-1: Product Labeling for Both Essential and 8/30/82
Non-Essential CFC Aerosol Propellent Uses

Additional Sources of Compliance/Enforcement Information

General Enforcement Policy Compendium

Titles Contained Within Compendium:

M-1: "Visitor's Releases and Hold Harmless Agreements as 11/8/72
a Condition to Entry to EPA Employees on Industrial
Facilities"”
M-2: "Professional Obligations of Government Attorneys” 4/19/76
@1-3: "Memorandum of Understanding Between the Department 6/15/77

of Justice and the Environmental Protection Agency”

@R1-4: "'Ex Parte' Contacts in EPA Rulemaking” 8/4/77
@-5: "Conduct of Inspections After the Barlow's Decision” 4/11/79
-6 "Contacts with Defendants and Poteatial Defendants 10/7/81

in Enforcewment Litigation”

M-7: "'Ex Parte' Rules Covering Communication Which are 12/10/81
the Subject of Formal Adjudicatory Hearings"”

M-8: "Quantico Guidelines for Participation Litigation” 4/8/82

@1-9: "Agency Guidelines for Participation in Grand Jury 4/30/82
Investigations"”

™M-10: "Reorganization of the Office of Regional Counsel 5/7/82
(includes Administrator's memorandum of September
15, 1981)"

®-11: “"Coordination of Policy Development and Review” 6/23/82

M-12: “General Operating Procedures for EPA's Civil 7/6/82
Enforcement Program”

M-13: “"Case Referrals for Civil Litigation” 9/7/82

M-14: “Criminal Enforcement Priorities for the 10/12/82

Environmental Protection Agency"”
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M-15: "General Operating Procedures for the Criminal 10/27/82
Enforcement Program”

M-16: "Regional Counsel Reporting Relationship” 8/3/83

M-17: "Guidance for Drafting Judicial Consent Decrees"” 10/19/83

@1-18: "Implementation of Direct Referrals for Civil Cases” 11/28/83

?M-19: “Consent Decree Tracking Guidance"” 12/16/83

@-20:  "Guidance on Evidence Audit of Case Files” 12/30/83

Miscellaneous Sources (These sources are not contained in this Compendium
but may be obtained from Headquarters.)

EPA Delegations of Authority Manual
Multi-Media Compliance Audit Inspection Procedures
NEIC Policies and Procedures Manual (Multi-Media)

TSCA Confidential Business Information Security
Manual

TSCA Inspection Manual (Including Supplement: Volume Four: Section Five
Inspection Manual)
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 22, 00, 183, 226

é'n 1337-1)
NoJonsolidated Ruies of Practice

Goveming the Administrative
Assessment of Civil Penalties and the
Revocation or Suspension of Permits

AGENCY: Environmental Protection
Agency (EPA).

Acnow Final rules of practice.

-SUMMARY: This document sets forth
consolidated rules of practice to be
followed by parties litigating
administratively assessed civil penalties
and revocations or suspensions of
permits under certain statutes
administered by EPA. These statutes are
listed in § 22.01{a] of the consolidated
rules. The consolidated rules are
designed to accomplish two purposes.
The first is the development of a
commor set of procedural rules for
several programs in order to reduce
naperwork. inconsistency, and the
burden on persons regulated. The
second is the improvement of formal
administrative adjudicatory procedures
through substantive revisions.

DATE: These rules govern all
adjudicatory proceedings described in

”..01(;) for which a complaint is filed

N4 April 9, 1980.

y JR FURTMER INFORMATION CONTACT:
Steve Leifer (EN<342). Pesticides and
Toxic Substances Enforcement Division,
Environmental Pratection Agency, 401 M
Street SW., Washington, D.C. 20460,
202-755-0970.

-SUPPLEMENTARY INFORMATION: These
consolidated rules of practice govern all
adjudicatory proceedings for the
assessment of a civil penalty or for the
revocation or suspension of & permit
suthorized by the statutory provisions
listed in § 22.01(a)(1)}5). The
consolidated rules replace existing rules
of practice promulgated under section 14
of the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA), 40 CFR
Part 168, section 211 of the Clean Air
Act. 40 CFR Part 80.301-332 and section
105 of the Marine Protection, Research,
and Sanctuaries Act (Ocean Dumping
Act), 40 CFR Part 226. They are the
initial rules of practice promulgated in
final form under section 3008 of the
Solid Waste Disposal Act (SWDA) as
amended by the Resource Conservation
and Recovery Act (RCRA) and section
18 of the Toxic Substances Control Act

=CA).

However, the rules in their final form
no longer cover revocation of permits
issued under RCRA. This does not
reflect any change in EPA’s position that
a formal evidentiary hearing is required’
for such revocation. However, since

- these rules were proposed for comment,

EPAbas poposed for comment and is
now preparing for final promulgation,
consolidated permit regulations under
which the permit procedures for four
EPA permit programs, including RCRA.
will be coordinated as much as possible.
Oze of the permit programs covered. the
NPDES program under the Clean Water

" Act. already provides for revocation of

permits through a formal evideatiary
hearing.

EPA’s current intention is to use the
NPDES hearing procedures, with any
necessary changes, for revocation of
RCRA permits as well. Comments on
these regulations will be reconsidered in
that context. This will allow all the
procedures for changing RCRA permits
to be contained in the consolidated
permit regulations. In addition, the
consolidated permit hearing procedures
are more adapted to deal with major
policy problems than these regulations,
and RCRA revocation proceedings
appear likely to raise such issues. EPA
will make a fina! decision on this point
when the consolidated permit
regulations are promulgated.

RCRA civil penalties will still be
assessed through the Part 22 procedures.

The consolidated rules of practice
were published in interim and proposed
form on August 4, 1078 {43 FR 34730).
The rules were interim with regard to
TSCA. since thers were no rules of
practice in place to guide proceedings
which were arising under the toxics
grogrm The remaining programs either

ad rules of practice in place or did not
expect to conduct administrative
adjudications in the near future. Thus
the consolidated rules were proposed
with respect to the FIFRA, RCRA, .
Mobile Sources, and Ocean Dumping .
programs.

Numerous comments to the August 4
proposal were received from industry,
trade associations, and governmental
agencies. Responses to the more
significant comments are set forth at the
end of this preamble.

The consolidated rules are designed to
accomplish two purposes. The first is
the development of a common set of
procedural rules for several programs in
order to reduce paperwork.
inconsisteney, and the burden on
persons regulated. The second is the
improvement of formal administrative
adjudicatory procedures through
substantive revisions.
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The rules proposed here are similar 1o
the rules which currently guide
proceedings under section 14 of FIFRA.
section 211(d} of the Clean Air Act and
section 105(s) of the Ocean Dumping
Act. The major substantive revision 10
these rules is a shift in appellate

isdiction. The responsibility for

earing appeals from initial decisions,
default orders, and accelerated
decisions has been shifted from the
Regional Administrator to the
Administrator. This change was made 1n
order to foster consistency in Agency
decision-meking nationwide. In
addition. consolidating appellate
responsibility into a single office will
facilitate the assembly and publication
of civil penalty hearings decisions. The
Regional Administrator. however, will
retain the authority to issue consent
orders finalizing agreements between
parties.

Hearings under all but one of the four
statutory provisions covered by these
rules will be beld in conformity with the
adjudicatory hearing provisions of the
Administrative Procedure Act (APA).
The only exception is hearings to assess
penalties for violating regulations on
fuels or fue] additives under section 211
of the Clean Air Act. The reasons for
concluding that the formal APA bearing
requirements do not apply to this
section were set forth at 40 FR 39963,
August 29, 1975, when the original
hearing rules under that section were
promulgated.

Similarly, the rules providing for a
formal bearing in connection with the
assessmest of penalties for violating
FIFRA and for assessing penalties and
revoking permits under the Ocean
Dumping Act follow the previous EPA
position on these questions in 39 FR
27657, July 31, 1974, and 42 FR 60702,
November 28, 1077, except that the
Ocean Dumping Procedures have been
rewritten to conform literally to the
APA. . ‘

For a further exposition of the

reasoning underlying the approach

taken in these final rules, see the

nalponuc to significant comments
oW,

Responses to Significant Comments
Qualifications of Office

1. Comment: Several commenters
suggested that the judicial Officer be
subject to the same restrictions
concerning conflicts of interest as is a

igional judicial Officer.

ponse: The Agency agrees with
this comment. Section 22.04(b)(2) has
been rewritten 1o provide that the
Judicial Officer and the ten Regional
Judicial Officers must all conform to the
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Administrstive Procadure Act section
4(d) prohibition against blending the
mrosecutorial and decisiop-making
&nctions. -

rated Decisions

“Noxomment The grounds for granting
¢ motion for an sccelerated decisian
mder § 22.20 are unciear. The sectian
confuses summary judgment and
mvoluntary dismissal situstions, and
contains the vague criterion of “such
other reasons as are just” .

Response: The Agency agrees with
this comment, and has rewritten the
section accordingly. separating an
sccelerated decision from a dedsian to
dismiss. A party will be entitled to an
sccelerated decision upon & showing
that there exists no genuine issue of

material fact and that the party is
extitled to judgment as a matter of law.
The Presiding Officer may dismiss the
complaint an the basis of failure to
sstablish a prizna facie case or other
grounds which show no right to relief on
the part of the complxinant. .
Official Notice

3. Comment Several commenters took
exception to the provision in § 22.22(f)
which suthorized the trier of fact to take
of5cial potice of facts “within the
specialized knowledge and experience
of the Agency"”. The commenters argued
th4 consclidated rules should
¢ f_ _ tothe more restrictive Federal

R -7 Evidence definition of judicial -

notice (Rule 201).

Rasponse: The Agency believes that
official notice under the Administrative
Procedure Act was intended 1o be
broader than judicial notice. The
Attorniey General's Manual on the
Administrative Procedure Act (1047),
citing the legislative history of the APA,
states st pages 79-80, that

The process of oficial notice should not be
Mmited to the traditional matters of judicial
aotice but extends properly to all matters as
1 which the agency by reason of its functions
b presumed to be expert. such as tachnical or
scientific facts within its specialized
knowledge.

There are several cases upholding this
interpretation of the APA, particularly
within the context of Federa] Trade
Commission proceedings. (See, for
&xample, Brite Manufacturing Co. v.
FTC, 347 F2d 477 (D.C. Cir. 1888)).

Respondents should not be prejudiced
by Agency notice of facts within its
Specialized knowledge since they will be
Bven adequate opportunity to shew that
®uch facts are erronecusly noticed.

Excluded Bvidance
4 Comment: Several commenters
objected to the following language in
§ 22.23(b) of the Aungust 4 Proposal
Where the Administrator decides that the

raling of the Presi Officer in excluding
the evidence was both erronsous and

- prefudicial the bearing may be reopened to

permit the taking of such evidence or. where
appropriats, the Administretor may evaluate
such evidence in preparing his final order. If
the Administrator in the preparstion of his
final order relies upon any evidence excluded

.at the hnrinj by the Presiding Officer. be

shall explicitly identify in the final order any
such excluded evidence relied upon and his
reasons therefor.

The commenters argued that reliance
by the Administrator on excluded
evidence would violate section 556 of
the APA, since (1) s party would not
bave the opportunity to explore and/or
rebut the excluded evidence, and (2) the
Administrator would be relying on
svidence outside the record

Response: The Agency sccepts this
ocomment. The language in § 22.23(b)
following ** * * t the taking of
such evidence * * *" bas been deleted

Standard of Proof

8. Comment: One commenter took
fssue with the erance of the
svidence” standard prescribed for
Agency adjudications in § 22.24 of the
Consolidsted Rules. The commenter
offered that the proper standard is the
APA sectiop 556(d) requirement that a
sanction be supported by “reliable,
probative, and substantial evidence.”

Response: The Agency disagrees with
this comment. The language in section
§58(d) quoted above goes to the scope of
judicial review rather than to the degree

of proof required at the hearing level.
[See Woodby v. Inmigration and
Noturalization Service, 385 US. 276
(1968}, interpreting similar language in
the Immigration and Nationality Act).

The preponderance of the evidence
standard is the proper yardstick in most
pon-criminal procesdings, m‘i. indeed,
0o lesser

evidence™). “* * * in American lawa
E:vpondennee of the evidence is rock
ttom at the {actfinding level of civil
litigation * * * that the proceeding is
administrative rather than judicial does
pot diminish this wholesome demand.”
Charlton v. FTC, 543 F. 2d 903, 807-8
(D.C. Cir. 1878), reviewing an order of
the FTC suspending an attorney from
practice before the Commission.

Amount of a Civil Penalty

6. Comment: Commenters argued. on
ground of due process, that the Presiding
Officer should not be allowed to raise a
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givil penalty from the amount
secommended to e assessed in a
complaint. Further, the Administrator
sbould not be allowed to raise a penalty
from the amount recommended to be

assessed by the Presiding Officer.

Response: For the most part, the
Agency disagrees with these positions.
The Agency does agree, however, that
neither the Presiding Officer nor the
Administrator should raise any penalty
8 an action where the respondent has
defaulted. and the Consolidated Rules
have been modified accordingly.

In a contested civil penalty action. the

) dollar amounts contsined in both the

complaint and the initial decision are
merely recommendations of penalties to
be assessed. After an appeal, only the
Administrator has the authority to
actually assess a penalty.

A respondent

Does not bave any vested right to go to
trial on the specific charge mentioned in the
altation or to be free from exposure to &

penalty o excess of that ai.quﬂy proposed.
Long Manufacturing Co, N.C, Inc. v.

Occupational Safety and Heclth Review

Commission, 354 F. 2d 903, 907 (8th Cir.

1977).
As Jong as the penalty imposed by the
Administrator is within limits described
by the statute and supported by ~
sabstantial evidence, the penalty may
exceed the amount proposed by the
Presiding Officer. (See Nees v. SEC. 414

_ F.2d 211, 217 (9tb Cir. 1969) )

One commenter suggested thal
language in several of the statutes
covered by the Consolidated Rules
suthorizing the Administrator to
compromise, modity, remit. or mitigate
penalties aliowed the Administrator to
only decrease penalties upon reviaw of
an initia) decision. The Agency believes,
however, that such language was
fntended to suthorize the Administrator
to assess a penalty less than the
statutory maximum through settlement
proceedings. Moreovar, other federal
agencies (e.g. the FCC and the CAB).
bave interpreted the mitigation clauses,
such as that contained in TSCA section
18(a)(2)(C). to apply only to collection of
those penalties which have already been
assessed. Thus the Agency sess no legal
obstacle barring either the Presiding
Officer or the Administrator from raising
. 8 penalty recommaended to be assessed
at 8 previous stage io the adjudicatory

8. .

7. Comment: Numerous commenters
objected to the requirement. contained
in the Solid Waste Disposal Act
(S’upplme;at;l&dxn of Practice ,

22.38(h) of the August 4 proposal).
that Presiding Officers must follow any
civil penalty assessment guidelines
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promulgated by the Administrator. The
commenters argued that the amount of a
penalty should rest in the discretion of
the Presiding Officer. The commenters
also felt that the penalty sssessmemt

'-»{uidelinen sbould be made available

Vefore they submit to a provision such

~""4s that contained in § 22.38(h).

Response: Section 22.38(h) bas been
deleted from the final Consolidated
Rules. The Agency may, however,
resubmit such a provision for comment
after penalty sssessment guidelines
have been pubtished.

Issues on Appeal -

8 Comment Two comments saggested
—tha! the language in § 22.30(c) seemed ®©
aliow the Admimstrator 1o saa sponts
order argument on appeal with respect
to issues entirely new to the proceeding.
Response: Section 22.30(c) has been
rewritien to more accurately reflect the
intent of the Agency. Under the final
Consolidated Rules, the Administratoe,
on sppeal may sus sponte order
argument only with respect to thoas
issues raised at the hearing The
Administrator will have the sutharity to
remand the case to receive evidence
relating to issues new to the proceeding.

Appeliate Jurisdiction

8. Comment: Two commenters
contested the shift in appellate
jurisdiction from the Regional
Administrators L the Administrator.
;They felt that such a change from

’¥sting civil penalty procedures would
;\;mlt in delay and would not allow the
appellate decision to adequately reflect
the needs of the

Response: The Agency disagrees with
th.i,nl commant. The change in juriadiction
Wil -

(1) Foster consistency in agency
decision-maki

{2) Centralize appellate responsibility,
so that a small number of EPA persannel
become proficient in hearing appeals
from administrative adjudications. The
centralization ahould result in a net
savings of time and effort to aR parties.
and

(3) Bring a greater degres of
separation of functions to the
administrative process.

The increased quality and efficiency
of the appellate procem should outweigh
any small deleys which mey result from
this change. Moreover, parties have
ample opportunity to bring issues of &
regional nature to the attention of the
Administrator.

Staying the Final Order

10. Comment: Two commentery
argued that a final order should
automatically be stayed opaa the filing

'@

of a motion to reconsider under § 22.32
The commentears eavisioned & scenario
{n which a respandent would be forced
to comply with & final order, and then
would later prevail oo his motion to
reconsicer

Response: Although cognizant of the
problem raised by the commenters, the
Agency bas elected ot to provide for
automatic stays. The Agency is
concerned over the posaibility that
motions to reconsider will be ysed o
bring about unsecessary delsy. The
Administrator js sutharized, however, o
order stays in order to avoid any
hardship to the respondest which may
result from what proves to be premasure
complanca. . '

Dead¥ines and Tkme Remu

11 Comment Several comments were
received which objected to the brevity
of the time pericds prescribed in the
Consolidated Rulea )

Response; EPA has agreed to expand
the deadline, from 15 days w 20 days:

(1) Far fling an answer to an
awended camplaint under § 2214(d);

(2) For filing an answer to the original
complaint under § 22.15(a); and

{3) For notifying the parties of &
hearing prior to the date set for the
hearing under § 2.21(b).

The times for filing responses ©
motions under § 22.18(D) (10 days).
proposed findings of fact under § 22.28
(20 days) and motiain to reconsider the
fina! arder wndey § 22.52 (10 days) have
remained mochanged. These time
periods have been found %o be ~
satisfactory in cases asising wnder EPA
and other federa! agencies’ rules of
practics, and under the Foderal Rules of
Civil Procedwre.

Permit lssuvance

12, Comment Two commenters 300k
issue with language ia the Augnat 4
reamble which suggested that formal
ing procedures are not n&:ind_fw
initial perwit issuance under the
Resowrce Conservation and Recovery
Act (RCRA}

Response: A more detailed analysis of
the procedursi requirements for RCRA
permit issuance can be found in the
proposed Consolidated Permit .
Regulations. 44 FR 34244, 34284, June 14,
197%. Comments on the RCRA permit
issuance will be addressed in
the final Comsolidated Permit
Regulations.

Discovery

13. Comment: Several commenters
saggested that the Consolidated Rules
spell out procedures for ebtaiming
discovery, rather than relying on the
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broad lengeage contained in
§ 2.04{c)>).

Response: The Agency agrees with
this comment. and has set forth rmies
governing discovery in § 22.19(f}. The
section is taken from the discovery
provhiom previously opersble order
the Clean Afr Act section 211 regulation
of fuels program {40 CFR Pxrt 80.319(f)
(978)) ’

Miscalkrneons

14. Comment and response: The
Agency agrees with the following
commrments and has modified the
Consofideted Rules accordingly:

Section 22.03(h). The definition of
“fina! order” should be more specific

Section 22.05(¢)(5). A party submitting
s document which is refused for Sling
should be allowed to amend and
resubmi! the document The notice of
refusal should set forth the ground
therefor,

Bection 22.34(d} The complainant
should be allowed to amend the
complaint as a matter of right only once
before the answer is filed

Section 22.15(c}. The respandent
should be the only party whe is
permitied to request a haaring.

Section 22.17. A party should be given
aa opportenity to sbow good cavse why
he or she committed the action which
led to defenit (see § 22.17(d))

Section 22.19(b). EPA should clarify

- whether witnesses or documents can be

introduced a! trial without a preview of
sech evidence at the prebearmg
cortarence.

Section 22 19(¢). Prebearing
conferemces which relate to settlement
should pever be transcribed.

Section 22.22(d). AfBdrvits should
only be adrmissible in Keu of testimony
in cases where the witness is
wmavailable weder the applicable criteria
st forth in Role 804(a) of the Pederal
Rules of Evidence.

Nota.—-EPA bas determrined that this
documant does not contain a major proposal

requiring preparation of & Regulatory
Analysis under Exscutive Ordar No. 12064

Accordingly, the new Part 22 set forth
below is hereby added to 40 CFR under
the suthority of section 18 of the Toxic
Substances Control Act. sections 211
and 303 of the Clean Air Azt sections 14
and 28 of the Pedera! Insecticide,
Pungicide, and Rodenticide Act. sections
108 and 108 of the Marine Protection,
Research, and Sanctuaries Act. and
sectiais 2002 and 3008 of the Sclid
Waate Disposal Act.
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Dated: March 17, 1980,

Douglas M. Costle,

JART S0—REGULATION OF FUELS
D FUEL ADDITIVES

"3 00.501-00.532 (Subpart 0) [Revoked)

PART 188—RULES OF PRACTCE
GOVERNING PROCEEDINGS
CONDUCTED IN THE ASSESSMENT OF
CIVIL PENALTIES UNDER THE
FEDERAL INSECTICIDE, FUNGICIODE,
AND RODENTICIDE ACT, AS
AMENDED [REVOKED]

PART 226—ASSESSMENT OF CIVIL
PENALTIES AND REVOCATION AND
SUSPENSION OF PERMITS UNDER
SECTION 105 OF THE ACT [REVOKED])

1. 40 CFR 80.301-80.332 (Subpart D)
and 40 CTR Parts 168 and 228 are
revoked.

- 2 40 CFR Part 22 {5 added to read as
follows: L

PART 22--CONSOUOATED RULES OF
PRACTICE GOVERNING THE :
ADMINISTRATIVE ASSESSMENT OF
CIVIL PENALTIES AND THE
REYOCATION OR SUSPENSION OF
PERMITS

Subpart A—Oeneral

Sec.
01 Scope of these rules.
-y Use of gumber and gender.
-} Defnivons.

.04 Powers and duties of the
Administatar, Regional Administrator,
Judicial Officer. Regional Judicial Officer,
and Presiding Officer: disqualiScation.

22.05 Fiing. service. and form of pleadings
snd documents.

2.0t  Filiag and service of rulings, orders
and deqsions

g-:: gmpuun'on and nt?mwn of time.

parte discussion of proceeding.

208 Examination of documents fled

Subpart B—Parties and Appearances

2210 Appearances.

2211 Intervention.
212 Consolidation and severancs.

Subpart C—Prehearing Procedures
2.13 lssuance of complaint.
22.1¢ Content and amendment of the

complaint.
‘218  Answer to the complaint.
.18 Motions.
.17 Default order.
22.18 Informa) settiement consent
agrvement and order.
2219 Prebearing conferencs.
220 Accelerated decision. decision to
dismiss.

Subpart D—Hearing Procedure

2.21 8cheduling the hearing.
222 Bvidenca.

j@ Objections and offers of prool.

Sec.
2224 Burdes of presentation: burden of

p@vuasion.
2225 Pling the trunschipt
2228 Proposed Aindings. conclusions, and

Subpert E—inftial Decision and Motion To
Reopen 3 Hearing

22 Initial decision

22.28 Motion to reopen » hearing.

Subpart F—~Appeais and Administrative
Review

220 Appeal trom or review of interlocutory
orders or rulings.

2230 Appeal from or review of initia!
decision.

Subpart G—Final Order on Appeal

22.31 Pinal order on appeal.
22.32 Motiop to reconsider a final order.

Subpart H=—8uppiemental Rules

2233 Supplemental mles of prectice
governing the sdministrative assessment
of civil penalties under the Toxic

. Bubstances Control Act.

2234 Supplemental rules of practice
governing the administrative sssessment
of cvil penalties under Title U of the
Cean Air Act

2235 Supplemental rules of practice
governing the sdministrative assessment
of civil pepalties ander the Federal
Insecticide, Fungicide, and Rodenticide
Act

2256 Supplemental rules of practice — - — —

Marine Protection. Research, and
Sanctuaries Act as amended (33 US.C.
3415{(a)):

{4) The issuance of a compliance
order or the assessment of any civil
penalty conducted under section 3008 of
the Solid Waste Disposal Act as
amended (42 U.S.C. 8828);

(5) The assessment of any civil
penalty conducted under section 16(a) of
the Toxic Substances Control Act (15
U.S.C. 2815(a)).

(b) The Supplemental rules of practice
set forth in subpart H establish rules
governing those aspects of the
proceeding in question which are not
covered in Subparts A through G. and
also specify procedures which
supersede any conflictingprocedures set
forth {n those subparts.

(c) Questions arising at any stage of
the proceeding which are not addressed
in these rules or in the relevant
supplementary procedures shal] be
resolved at the discretion of the
Administrator, Regional Administrator,
or Presiding Officer, as appropriate.

§2202 Uss of number and gender,

As used in these rules of practice,
words in the singular also include the
plural and words in the masculine
gender also include the feminifie and

- governing e stminjsratve assessment—YiSe.VErsa, as the case may require.

of civil penalties and the revocation or
suspension of permits under the Marine
l;rotecucn Research. and Sanctuaries
cL

22.37 Sapplemental rules of practice
governing the administrative assessment
of civil penalties under the Solid Waste
Disposal Act.

Appendix—Addresses of EPA Regional
Offices. :

- Authoriry: Sec. 16 of the Toxic Substances
Control Act: secs. 211 and 301 of the Clean
Alr Act sacs. 14 and 25 of the Federa)
lnsecticide. Pungicide. and Rodenticide Act:
secs. 305 and 108 of the Marine Protection.
Research. and Sanctuaries Act and secs.
::1‘.2 and 3008 of the Solid Waste Disposal

Subpart A=General

§2201 Scopeof theserules.
“(’a)dl'!‘hm rules of pncti;:c govern all
udicatory proeaod.mfn or:

{1) The assevsment of any civi]
penalty conducted under section 14{a) of
the Federa! Insecticide, Pungicide and
Rodenticide Act as amended (? U.S.C.
1361(a)):

{2) The assessment of any civil
penalty conducted under section 211 of
the Clean Act Act as amended (42
US.C. 7548);

(3) The assessment of any civil
penalty or for the revocation or
suspension of any permit conducted
under section 105 (a) and (f) of the

55

§ 2203 Defnitions.

. (8) The following definitions apply to
Part 22:

“Act” means the particular statute
suthorizing the institution of the
proceeding st issue.

“Administrative Law Judge” means an
Administrative Law Judge appointed
under 8 U.S.C. 3105 (see also Pub. L 85—
251, 92 Stat 183).

“Administrator” means the
Administrator of the United States
Environmental Protection Agency or his
delegate.

“Agency” means the United States
Environmental Protection Agency.

“Complainant™ means any person
Asuthorized to issue a complaint on
bebalf of the Agency to persons alleged
to be in violation of the Act. The .
complainant shall not be the Judicial
Officer. Regional Judicial Officer, or any
other person who will participate or
advise in the decision.

“Complaint” means a written
communication, alleging one or more
viblations of specific provisions of the
Act, or regulations or a permit
promulgsated thereunder, issued by the
complainant to & person under §§ 22.13
and 22.14.

“Consent Agreement” means any
written document. signed by the parties.
containing stipulations or conciusions of
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fact or law and 8 proposed pemlty or
proposed revocation or suspension
acceptsble to both complainant and
respondent.

“Fina} Order” menans (a) an order
issued by the Administrator after an
appeal of an mitial decision, accelersted
decision. decision to dismiss, or default
order, disposing of a metter in
controversy between the parties, or (b)
an initial decision which becomes a
final order under § 22.27(c}

“Hearing™ nmreans a bearing on we
record open to the public and conducted
under these rules of practice.

“Hearing Clerk™ meuns the Hearing
Clerk. A-110. United States
Environmental Protection Agency, 401 M
St. SW. Washington, DC 20460

“Inital Decision” means the decision
issued by the Presiding Officer based
upon the record of the proceedings out
of which it arises.

“Judicial Officer” mewns the persoa
designated by the Admimistrator ander
§ 22.04(b} t0 serve as the jodiciat
Officer. )

“Party” means any person that
participates in a hearing as complainant,
respondent, or intervenor.

“Permit” means s permit issued under
Section 102 of the Marine Protection.
Research, and Sanctuaries Act.

“Person” includes any individual.
partnership. association, corporation,
and any trustee, assignee, recetver or

_legal successor thereof. any orgemized

1group of persons whether incorporated

for not and any officer, employee, agent.
department. agency or mstrumentality of
the Federal Government. of any State or
local unit of government, or of any
foreign government

“Presiding Officer” means the

.Administrative Law Judge designated by
the Chief Administrative Law Judge to
serve as Presiding Officer, unless
otherwise specified by any '
Supplemental Rules.

“Regional Administrator” means the
Administrator of arry Regional Office of
the Agency or any officer or employee
thereof to wham his authority ie duly
delegated. Where the Regional
Administrator has authorized the
Regional Judicial Officer to act. the term
“Regional Administrator” shall include
the Regional Judicial Officer. In s case
where the complainant is the Assistant
Administrstor for Enforcement or his
delegate, the term “Regional
Administrator” as used in these rules
shall mean the Administretor.

“Regional Hearing Clerk"” means an
individual duly suthorized by the
Regional Administrator to serve a3
hearing clerk for a given region.
Correspondence may be addressed to
the Regional Hearing Cletk, United

States Environmental Protection Ageacy
(address of Regional Office—eee ,
Appendix). In s case where ths
complainsnt {s the Assistant
Administrator far Enforcement o his
delegats, the tarm “Regional Hearing
Clerk” as used in these rules shall mean
the Hearing Clerk

“Regional Judicial Officec™ means a
person designated by the Regional
Adminfstrator mnder § 2Z2.04(b) to serve
as a Regiona! Judicial Officer.

“Respondent” means apy person
preceeded against in the compluint.

(b) Terms defined ip the Act and oot
defined in these rules of practice are
used consistast with the meanings gives
in the Act.

(a) Adninsstrator and Regional
Administrator. The Administrator sad
the Regional Administrator shall
exercise all powers and duties as
prescribed o delegsted undar the Act
and thess rules of practica.

(b} Judicial Officer cod Regional
Judicial Officar.~{1) Offics. Ons or
more Judical Officers may be
designated by the Administrator o
perform the functions described below.
Oue or more Regiona) fudicial Officers
may be designated by the Regional
Administrator to perform, within the
region of their designation, the functions
described below.

(2) Qualificotions. A Judical Officer

or a Regional Judicial Officer shali be an

attorney who is a permanent or
temporary employve of the Agency or
some other Federa! agency and who
may perfurm other duties within the
Agency. A Regional Judicial Officer
shal] not be employed by tha Ragian's
Enforcement Division or by ths Regional
Divisioa associated with the
type of violstion st issus in the

Eocndlu A Judicial Officer shall not
employed by the Office of

Eaforcement or by any program office
directly associated with the type of
violatioa at iasue in the procesding.
Neither the Judicial Qfficer nor the
Regional judicial Officer sball have
m:mod prosecutorial or investigative

ans in conmection with any hearing
in which he serves as judiciel Qiicer e
any factually relsted hearing.

3) Functions The Administrair may
egete to the judicial Otfices, or the
Regional Administraicr may delegets '
the Regional Judicial Officer. ali oz part

of his authority to act in & given

proceeding. This dalegation doss mot

rw-t'\he jedicial Officer or Ragional
udicial Officer fram referring any

motion or case to the Admbmistrator op
Regional Administrator when
appropriste. The Judicial Officer and
Regional Judicial Officer shall exercise
powers and duties prescribed or
delegated under the Act or these rules of

practice. 4

(¢) Presiding Officer. The Presiding
Officer shall conduct & fair and
impartial proceeding, aseurs that the
facts are fully elicited, adjudicate all
issues. and avoid delay. The Preaiding
Officer shall have authority wo:

(1) Conduct administrative bearings
under these rules of practice;’

(2) Rule upon motions, requests, and
offers of proof dispose of procedural
requests, and issue all necessary orders

(3) Administer oaths and affirmations
and take affidavils
. (4) Examine witnesses and receive
documeniary or other evidence:

{5) For good cause. upon motran or
sua sponte, arder & party, or an officer
or agent thereof, 10 produce testimony,
documents, or other nonprivileged
svidence. and failing the production
thereod without good cause being
shown, draw adverse inferences against
that party;

(6) Admit or exclude evidence:

(7} Hear and decide guestions of facta.
law, or discretion:

(8} Require parties to attend
conferences for the settiement or
limpliﬁcaﬁo? &f. the issues, or the
expedition o proceedings

(0) Issus subpoenas swthorized by the

Act and
(30) Do all other acts end take all
meanures pecassury for the maintenance
of arder and for the :ﬁ:xf'eut fair and
impartial adudication of iasues
n s governed by these rules.
d) Dis ificetian; wi L (1)
The Administrator, Regional
Adwzinistrator, judicial Officer. Regional
Judicial Officer or Presiding Officer may
pot perform fanctions provided for tn
these rules of practics regarding any
matter in which they (i) have a financial
intarest or (ii) have any relationship
with s party or with the subject matter
which would make it inappropriste for
them to acl. Any party may at any time
by motias mads to the Regional
Administrator request that the Regional
Judicial Officar be disqualified from the
:romdm Any party may st any time
y motion to the Administrator request
that the Ragiomal Adarinistrator, Judicial
Officer, or Presiding Officer be
disqualified or request that the
Administrator disquatify kimself from
the . The Administrator,
Regional Administretor, Judicial Officer,
onal Judicial Officer ar Presiding
cer may at any time withdraw from
any proceeding in which they deem
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themsalves Boqualfied or mxdhls W w5t
&8 B2 Nanutsraor, Reypoms

’,‘a{mtm. Regionsd JTudicial Ofhcer, .

: » Officer. ar Presiding Officer is
\ sdified or withdraws from the
roceeding. & qualified mdividual whe
ﬁumm of&em&ohu&b
paragraph (d)(1) is section
assigned Lo replace tim Agsignment of
a replacement for the Regional
Administrsior or Jedicial Officer, or {ar
the Regioaal Judicial Officer ahall be
made by the Administrator ar the
Regicoal Administrator, respectivaly.
The Administralor, shonld be withdraw
or disqualify himself shall assign the
Regiotal Administrstor from the region
where (he case originated to replace
him. If that Regional Administrator
would himsel! be disqualified. the
Administrstor shall assign 2 Regional
Administrator from another region to
replace the Administrator. The Regional
Presicing Ofbcer  he avigual Previting
si cer e ort i
Officer was not an Admintstrative Law
}uc‘lge. mmef Administrative Law
udge s assign a new Presiding
Officer frem among avallable
Admmistrative Law Judges if the
trizinal Presiding Officer was =a
Administrative Law judge.
(3) The Chuief Admiristrative Law
Judge. at any stage in the procesding,
reassign the case 1o an
‘strative Law Judge other than the
< t\__ &nally assigned ic the event of
the wiavailability of the Administrative
Law Judge or where reassignment will
result in efficiency in the scheduling of
hearings and would not prejudice the
parties. ,

1206 PEng. service, and form of
plescings and documents.

(s) Filing of p/ecdings and documents.
(1) Except as otherwise ded, the
original and one copy of the comphaint,
and the original of the answer and of all
other documents served in the
mhd be flied with the

- jon aring Clerk.

(2) A certificate of sarvies shail
socompany sech docament filed or
served Excapt as etherwise d. s
party filing documents with
Hearing Clerk. after the Siling of the
answer, shall sarve copies thereof upon
all other parties and the Presiding
Officer. The Prusiding Officer aball
maintain a duplicate fle during the
course of the proceeding.

{3) When the Presidimg Officer
corresponds directly with the parties,
the original of the correspondence thall

be semt to the Regional Hearing Chark, s

topy shall be mmaintained by the
Pr\-zg Officer in the duplicate file,

Regiooal

sad » wyy Bl be vt 1 ol pats

who @ Girectly with the
" Pretiding OMczr shell \o addition to

other partiss send s of
mmpondm m‘&u!?;i’énd
Hearing Cark A certificats of service

shall accompany sach document sarved

" “wnder tis subsection.

. ts—X1) Service of comptaint. 1)
Sarvice of a copy f the signed original

" .of the complaint, {ogether with a eopy of

these rules of practice, may be made
_personally or by certifiad mail retarmn
recaipt requasied, on the reapandent (af
his representative). '
(i) Serviaz wpan a domastic or loreign

. ‘corparatiod or upap a partnarship or
other

ated assaciatioc which
‘is subject to suit ander a comman sams
.ahall be made by personal service ar

. certiied mail as prescribed by

paragraph (b){1){i) of this sectian,
directed to an officer, partner, a
‘managing or general agent, or to any
other person authorized by sppointnext
or by Federal or State lsw to recsive
-sarvics of prooess.

{1if) Bervice upan an officer or agency
«of the United Statas shall be made by
delivering a copy of the camplaint to the
wofficer or agency. or in any manner
iprescribed lcl:;::vh by :.pphabh
regulations. agency is a
corporstion. the complaint aball be
served as in paragraph
Jb)(1)(ii) of this section.

(iv) Service upan a State or local unit
.gfﬁ gavernment or 4 State or bocal

cer, agency. depurtmest corporstion

o7 other instrumentality sball be made

by sarving a quy of Ghe complaint in the .

mnanner presc by ths law of the
Buate Tor the service of process o aay
such persons, ar
(A) If up»n & State or local unit of
avcmmanmuubul
partment. agency, corporafion or
other instrumentality, by delivering a
copy of the complaint to the chis!
sxacutive afficer thareok:
jun)nm-suu:gdomw
vering & copy to oMficer.
(v} Proof of service of the complaint
mhall be made by affidavit.of the persan
making .cviu.ubypofu
axacuted return racaipt. Such proof of
sarvice shall be filed with the complaint

reguirements 22 the fomn of
documents.

(2) The first page of every pleading.
Jotter, or other document shall contain a
caption identifying the respondent and
the docket mumber which is exhibited on
the complaint. ‘ .

(8) The original of any pleading. letter
or other document (other than exhibits)
shall be s by e party filing or by
his counve] or other representative The
signature constitutes a representation by
the aigner that be bas read the pleading.
letter or other document. that to the best
of his knowledge. information and
belief, the statements made thereip are
true, and that 1t is not interposed for

delay.

{€) The initial document Bled by any
,person shall contain his pame. address
-and telephone number. Any changes in
this information shall be communicated
_promptly to the Regional Hearing Clerk.
hcid.iagﬁw. nvdvb all ies tf:r:uheh
proceeding. A party who to is
such informatian and any changes
thereto ahall be deemed to have waived
“his right ts notics and asrvice under
these rulss.

{5) The Administrator, Regiona!
Administrator, Presiding Officer. or
‘Regianal Hearing Clerk may refusé 1o
file any document which does not
scomply with this paragraph Written
dotice of such refusal, stating the
reasons therefor, shall be promptly
'{gived w0 the person submitting thre
:document Such persop may amend and
Tesubmit any document refused for fiing
upon motion pranted by the
Administrator. Regional Administrator.
«or Presiding Officez, as appropriate.

4 2208 Fing and servics of rulings,
erders, and decialons.

All rulings, orders. decisions. and
other documents issued by the Regional
Administrator, Regional judicial Officer,
-or Presiding Officer, as appropriste,
aball be filed with the Regiana) Hearing
Clerk All such documaents issusd by the
Administrator or Judicial Officer shal)
wbe filsd with the Clerk. Copies
of such rulings, crders, decisions. or
@tber documants aball be sarved
spersonally, ar by cartified mail, retwrn
zeceipt requested. upos all s by

the Administratar, Region

dmmediately upon campletion of service.  Administrator, Judicial OfSicer. Regional

wg) ’Scnza o_fdac:;ma ;.tgarman
plaint, rulings, arders,
decisions. All documants other than the
:oﬁnhtnﬂng.ud?nd
ions, may be sarved persanally or
uwu»mtdm&'u. y
{c) Farm of plsadings and documents.
{1) Except as provided hareis. or by
order of the Presiding Officer or
Administrator, Gers are no specific

57

Judicial Officaz, ar Presiding Officer, as
appropriats.

2207
‘tm. Computstion and estensian of

(8) Cammputation In computing an
period of time prescribed or m\ng in
these rules of practica. except as
Otherwise provided. the day of the even!
Trom which the designated period begins
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to run shall not be included. Saturdays,
Sundays. and Federal legal bolidays
shall be included When a stated time
expires on a Ssturday, Sunday or legal
holiday. the stated time period shall be
zxtended to include the next businass

(b) Zxtensions of time. The
Administrator, Regional Administrator,
or Presiding Officer. as appropriate, may
grant an extension of time for the filing
of any pleading. document. or motion (1)
upon timely motion of a party to the
proceeding, for good cause shown, and
after consideration of prejudice to other
parties, or (2) upon his own motion.
Such a motion by a party may only be
made after potice 1o all other parties,
unless the movant can show good cause
why serving notice is impracticable. The
moticn shall be filed in advance of the
date oo which the pleading, document or
moton is due to be filed, unless the
failure of a party to make timely motion
for extensian of time was the result of
excusable neglect.

(c) Service by mail. Service of the
complaint is complete whep the return
receipt is signed. Service of all other
plesdings and documents is complets
upen mailing. Where a pleading or
document is served by mail, five (5)
days shall be added to the time allowed
by these rules for the filing of a ,
responsive pieading or document

§2208 Ex parts discussion of proceeding.
At no time after the issuance of the
‘omplaint shall the Administrator,
Regional Administrator, Judicial Officer,
Regional Judicial Officer, Presiding
Officer, or any other person who is
likely to advise these officials in the
decision on the case, discuss ex parte
the merits of the proceeding with any
interested person outside the Agency,
with any Agency staff member who
performs a prosecutorial or investigative
function in such p ing or a
factually related proceeding, or with any
representstive of such person. Any ex
parte memorandum or other
communication addressed to the
Administrator. Regional Administrator,
Judicial Officer. Regional Judicial
Officer. or the Presiding Officer during
the pendency of the proceeding and
relating to the merits thereof, by or on
behalf of any party shall be regarded as
argumeant made in the proceeding and
shall be served upon all other parties.
The other parties shall be giver an
opportunity to reply to such
memorandum or communication.

$22.00 Examinstion of documents fled.
(a) Subject to the provisions of law

restricting the public disclosure of

confidential information. any persoa

may. Agency business hours,
tnspect copy any document filed in
any proceeding. Such documents shall
be made available by the Regional
Hearing Clerk or Hearing Clerk, as
appropriate. .

&) The cost of duplicating documents
filed in any proceeding shall be borne
by the person seeking copies of such
documents. The Agency may waive this
cost ip appropriats cases.

Subpart B—Parties and Appearances

§22.10 Appesrances. _

Any party may appear in person or by
counse] or other representative. A
partner may appear on behalf of a
partnership and an officer may appear
on behalf of a corporation. Persons who
appear as counsel or other
representative must conform to the
standards of conduct and ethics
required of practitioners before the
courts of the United States.

§22.11 intervention.

(a) Motion. A motion for leave to
intervene in any proceeding conducted
under these rules of practice must set
forth the grounds for the proposed
{ntervention. the position and interest of
the movant and the likely impact that
intervention will have on the
sxpeditious progress of the proceeding.
Any person salready a party to the
proceeding may file an answer to a
motion to intervene, making specific
reference to the factors set forth in the
foregoing sentence and paragraph (c) of
this section, within ten (10} days after
service of the motios fér leave o
intervens.

(b) When fild A motion for lesve to
intervene in s must -
ordinarily be filed before *he first
prehearing conference or, in the absencs
of a prehearing conference, before the
initiation of correspondence under
§ 22.19(e), or if there is no such

‘correspondences, prior to the setting of a

time and placa for a hearing. Any
motion filed after that time must includs,
in addition to the information set forth
io paragraph (a) of this section, a
statement of good cause for the failure
to file in a timaly manner. The
intervenor shall be bound by any
sgreements, arrangements and other
matters previously made in the

proceeding.

(¢} Disposition. Leavs to intarvens
may be granted only if the movant
demonstrates that (1) kis presence in the
procseding would not unduly prolong or
otherwise prejudioe the sdjudication of
the rights of the original parties: (2) the
movant will be adversely affected by a
final order; and (3) the interests of the

58

movant e not being adequately
represented by the original parties. The
intervenor shall become a full party to

- ths proceeding upon the granting of

lsave to intervene.

(d) Anticus curice. Persons not parties
to the proceeding who wish to fils briefs
may 30 move. The motion shall identify
the interest of the applicant and shall
state the reasons why the proposed
amicus brief is desirable. If the motion is
granted. the Presiding Officer or
Administrator shall issue an order
setting the time for filing such brie!. An
amicus curiae is eligible to participate in
any briefing after his motion is granted.
and shall be served with all hriefs. reply
briefs. motions, and orders relating to
issues to be briefed

2212 Consoldation and severance.

(o) Consolidation. The Presiding
Qfficer may, by motion or sua sponte,
consolidate any or all matters at issue in
two or more proceedings docketed
uader thess rules of practice where (1)
there exists common parties or common
questions of fact or law, (2)
consolidation would expedite and
simplify consideration of the issues. and
{3) consolidation would not adversely
affect the rights of parties angaged in
otherwise separate proceedings.

(b) Severance. The Presiding Officer
may, by motion or sus sponte, for good
cause shows order any proceedings
severed with respect to any or all
parties or issues. . )

Subpart C~Prehearing Procedurse

§22.13 lssuance of complaint.

H the complainant bas reason to
believe that a persar has violated any
provision of the Act, or regulations
promulgsted or 8 permit issued under
the Act, he mry institute & procesding
for the assesament! of a civil penalty by
issuing & complaint under the Act and
these rules of practice. If the .
complainant kas reason to believe that
" (a) A parmittes violated agy tarm or
condition of the permit. or

(b) A permittee misrepresented or
inaccurately described any material fact
in the permit application or failed to
disclose all relevant facts in the permit
application, or '

(¢) Other good cause exists for suck
action, he may institute s proceeding for
the revocation or suspensios of & permit
by lssuing a.complaint under the Act
and these rules of practics. A complaint
may be for the suspension or revocstion
of a permit in addition to the assessment
of & civil panalty.
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214 Torent and arnendment ofthe
mplairt.

[8) Complaint for Bhe cxsersoant f 0
il penalty. Bach complant for the
(g"‘mufnd_vﬁ_pmmym

lx,k..ﬂutemm!neﬁn: e secBorfly)

the Act sothorixing the hsoance of

¢ complart ’

{2) Specthic reference W mdh

ovision of the Act end implementing

gulatons which respondent is alteged

have violated:

{3] A concise statement of the Factual
1813 for alleging the vislation;

{4) The xmoun' of the civil penalty
Bizh is proposed te be assessed;

{5) A statement expini the
asoring behind the proposed penalty:

{8) Notice of respoadent's right o
quest » bearing on any material fact
1ntained m the complaint, or en the
spropristensss of the amount efthe
oposed penalty.

copy of these rules of practice shal)
xompany sach complaint served.

b} Complaint for the rewoeation or
sspensicn of o permtit. Bach complaint
it ths revocgtion or yawpension ofa
ermit shall inchide:

(1) A statemen! reciting tie section(s)
l'the Act regulations, endfor permit
uthorizing the ixswamoe of the
pmplaint; '

{2) Specific reference to each term or
ondition of the permit which the
pq:’ .ot is alleged to have violated,
D"‘\‘ . jeged inaccuracy or
Ls: esentation in respondent’s
rermit application. to each fact which
be respondent allegedly failed to
lisclose in his permit application, or to
ither reasons which form the basis for
be complaint;

(3] A concive stutemerst of fhe Tartual
sasis fur such ievers

{4) A requent for an oader 8o eMtirer
rvoke or suspend the permit wnd 3
iatement of the \wrms and conMions of
Loy proposed partial sespeasion or
evocstion: .

(5) A satemert mBionting the bushs
lor recommending e rewom tion. rether
thas the suspension, of the permit or
vice versa, as the case may bes

(8) Notiae of the respondents vight to
request a beasing on any meaten et fact
tontained io te complaiot, or en 4he
1IDpropristeness of the proposed
revoca tion or suspenmon.

A copy of these rules of practice shalll
tccompany sach complaint served

(¢} Derivation of proposed civll
Penaity. The doftar emoum of the
Propased civil penalty shall be
detarmined in scoordance with any
Titeria set forth in the Act relating to
the proner amount of 3 @vil penalty and

with axry &V penslty guidelines issued
under the Att

(4} Anendmem! of the complaint The
complainant may amend the complaim
once asa matter of Aght it any time
before the answerds Rled Otharwise the
complainent may amend the eompiaint
only qpoc motian grasted by the
Pregiding Officer or Regiona)
Administrator, us appropriate.
Respondertt shall have twenty [20)
additional days from the date of service
of the amended complaint \o Hle his
answer,

{e) Withdrowal of the complaint The
complainant may withdraw the
complaint, or any part thereaf, without

rejudice one time before the answer
g.u been filed Afler one withdrawal
before the Siling of an answer, ar after
the filing of an answee, the complainant
may withdraw the compleint. or any

" part thersol without prejodice. saly

upon motion granted by the Presiding
Officer ur Regional Administretor, as
approprisie. :

12215 Answer is The sempleint.

{a) Genasal Whare sespantiect {1)
contests any matarial fact wpen which
the complaint is based: (2) conands that
the amount of the panalty proposed in
the complaint aor the proposed
revocatian ar suspension. as the case
may be. is inappropriate; or (3) contends
that he is entitied to judgment as a
matter of law, be shall file a written
answer to the complaint with the
Regional Hearing Clerk. Any such
answer 0 the complaint must be filed
with the Regional Hearing Clerk within
twenty (20) days after service of the
complaint.

(b) Contests of the answer. The
answer shall clearly and direcy admft,
deny or explain sech of the fectus!
‘allegations contained in the gvmplaint
with regard 1o which respordent has
any ksowledge. Where respondertt hes
no knowledge of & particalar factud
allegation and se stutes, the ation Ya
deemed deried. The unywer shall also
state (Y the circumetanoes or
which are fieged to constitute-
grannds of defesve, 1) the fects which
Tes = intends Yo place ¢t eue,
and (3) whetrer a ‘heuring is reynested.

() Regueet for hrearing. A beuring
upon the issuves ralsed by the compieint
and answer shal be beld gpon reguest
of respomdent i the answer. In addition,
& hearing mey be held ut the discretion
of the Presiding Officer, sus sponte, If
Issues appropriate for adjudication are
raised in the snswer,

(d) Fajiure 1 admnit, denry. or explain.
Failure of respondent to admit. deny. or
«xplain any material factual allegation
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contgined i the complaint constitutes
an sdmission of the allegetion.

{e) Amendment of the answer. The
respondent msy amend the amswer to
the complaimt epon motion granted by
the Presiding Officer.

§ 2216 WoSoms

(a) General. Al mations, excapt those
made orally on the recard during &
bearing. shall (1) be in writing (2} state
the grounds therefor with particularity:
(3] set farth the relief or order sought
and (4) be accompamied by any
affidavit, certificate, other evidence. ar
legs] memorandum relied upan. Sach
motions sball be sarved as provided by
§ 22.05(b)(2).

(b} Response to motionx. A party's
respanse o mny written motioo wust be
fled within ten (10) days after service of
such motion. xnless additiona] time is
allowed for such response. The response
shall be sccompanied by any affidavit,
certificate, other evidence, or degul
memorandum reliad upon. if mo
respomee & filed withio the designeted
E«Hod. the partios may be deemed 0

ve waived any objection to the
graating af the motion. The Presiding
Officer, Regional Administretor, or
Administrator, as appropriste, mey set o
shorter time for response, or make soch

" other orders conceming the disposition

of motians as they deem appropriate.
(c) Decision. Except as provided in

§ 22.04(d)(1} and § 22.28(a). the Regional
Administrator shall rule on all motions
filed or made before an answer to the
complaint is filed. The Administrator
shall rule op all motions filed or made
after service of the initial decision upon
the parties. The Presiding Officer shall
‘rule on all other motions. Oral argument
on motions will be permitted where the
Presiding Officer. Regional
Administrator, or the Administrator
considers it nscessary aor desirable.

§22.17 Detwut order.

{8) Defortt. A perty mmy be found to
be in default {1} after motion. upon
failiure to file a-timely snzwer 1o the
complaint: (2] ufter motion or w2
sponte, upon faffore © comply with »
prebearing or hearing order of the
Presiding Officaz: or 15) after motion or
sua sponte, wpon fuflure to appear st a
conference or beartng without good
cause being shown No Smding of default
on the basis of a Tatture to appearata
bearing shall be made aguinst the
respondem onless the complainant
presents sulficient evidence o the
Presiding Officer to establish a prima
facie case against the respondest. Any
motion for a default order shall include
s proposed default arder and shall be
served upon all parties. The alleged
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defaulting party shall have twenty (20)
days from service to reply to the motion.
Default by respondent constitutes, for
purposes of the pending sction only, an
admission of all facts alieged in the
complaint and a waiver of respondent's
right to s bearing on such factual
allegations. If the complaint is for the
assessment of & civil pepalty, the
g:gnlty proposed in the complaint shall

ome due and psyable by respondent
without further proceedings sixty (60)
days after a final order issued upon
default. If the complaint is for the
revocation or suspension of & permit, the
conditions of revocation or suspension
proposed in the complaint shall become
effective without further proceedings on
the date designated by the
Administrator in his final order issued
upon default. Default by the
complainant shall result in the dismissal
of the complaint with prejudice.

[b) Procedures upon defoult. Whea
Regional Administrator or Presiding
Officer finds s default has occurred. be
shall issue a defsult order against the
defaulting party. This order shall
constitute the initial decision. and shall
be filed with the Regional Hearing Clerk.

(c) Contents of o default order. A
default order shall include findings of
fact showing the grounds for the order,
conclusions regarding all material issues
of law or discretion. and the penalty
which is recommended (o be assessed
or the terms and conditions of permit
revocation or suspension, as
appropriate.

{d) For good cause shown the
Regional Administrator or the Presiding
Officer. as appropriate, may set aside a
default order.

£22.18 informal settlement. consent
sgreement and order,

(8) Settlement policy. The Agency
encourages settlement of a proceeding
at any time if the settiement is
consistent with the provisions and
objectives of the Act and applicable
regulations. The respondent may confer
with complainant concerning settiement
whether or not the respondent requests
8 bearing. Settlement conferences shall
not affect the respondent's obligation to
file a timely answer under § 22.18.

(b) Consent agreement. The parties
shall forward a written consent
agreement and a proposed consent ordasr
to the Regional Administrator whenever
settlement or compromise {s proposed.
The consent agreement shall state that,
for the purpose of this proceeding,
respondent (1} admits the jurisdictional
allegations of the complaint; {2) admits
the facts stipulated in the consent
agreement or neither admits nor denies
specific factual allegations contained in

the complaint; and {3) consents to the
assessment of a stated civil penaity or
10 the stated permit revocation or
suspension, as the case may be. The
consent agreement ahall include any and
all terms of the agreement, and shall be
signed by all parties or their counsel or
representatives. .

{c) Consent order. No settlement or
consent agreement shall dispose of any
proceeding under these rules of practice
without a consent order from the
Regional Administrator. In preparing
such an order, the Regional .
Administrator may require that the
ﬁ;ﬁ“ io the settlement appear before

im to answer inquiries relating to the
consent agreement or order.

§ 2219 Prehearing confersnoa. .

(a) Purpose of prehearing conference.
Unless & conference appears
unnecessary, the Presiding Officer, st
any time before the hearing begins, shall
direct the parties and their counse! or
other representatives to appear at &
conference before him to consider:

{1) The settlement of the case:

(2) The simplification of issues and
stipulation of facts not in dispute:

{3) The necessity or desirability of
amendments to pleadings:

{4) The exchange of exhibits.
documents, prepared testimony. and
admissions or stipulations of fact which
will avoid unnecessary proof;

(5} The limitation of the number of
expert or other witnesses;

(8) Setting a time and place for the
hearing: and

(7) Any otber matters which msy
expedite the disposition of the

procee .

_ {b) Exchange of witness lists and
documents. Unless otherwise ordered by
the Presiding Officer, “hd:lrm at the
prehearing conference sball make
available to all other parties (1) the
pamss of the and other witnesses
be intends to together with a brief
parrative summary of their expected
testimony, and (2) copies of all
documents and exhibits which each
party intends 1o introduce into svidencs,
Documents and exhibits shall be marked
for identification as ordersd by the
Presiding Officer. Documents that have
not besn exchanged and witnesses
whose names have 5ot been exchanged
shall not be introduced into evidence or
allowed to testify without permission of
the Presiding Officer. The Presiding
Officer sball allow the parties

reasonsble opportuaity to review new
-evidencs.

encs

{c) Record of the prehecring
m{mmcc. No transcript of a
prebearing conference relating to
settiement shall be made. Wilh respect
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to otber prebearing conferences. no
transcript of any prebearing conferences
M;eumag ess ordered byf the
Presidi cer upon motion of a p

or sua sponte. The Presiding C)fﬁcermy
shall prepare and file for the record a
written summary of the action taken at
the conference. The summary shall
incorporate any written stipulations or
agreements of the parties and sl rulings
and appropriate orders containing
directions to the parties.

(d) Location of prehearing conference.
The prebearing conference shall be held
in the county where the respondent
resides or conducts the business which
the bearing concerns, in the city in
which the relevant Environmental
Protection Agency Regiona! Office is
located, or In Washington. D.C., unless
(1) the Presiding Officer determines that
there is good cause to hold it at another
location in a region or by telephone. or
(2) the Supplemental rules of practice
provide otherwise.

{¢) Unavailability of o prehearing
confsrence. I a prehearing conference is
unnecessary or impracticable, the
Presiding Officer, on motion or sua
sponte, may direct the parties to

" correspond with him to accomplish any

of the objectives set forth in this section

{f) Other discovery. (1} Except as
provided by paragraph (b} of this
section, further discovery, under this
section, ahall be permitted only upon
determination by the Presiding Officer:

{f) That such discovery will not in any
way unreasonably delay the proceeding:

(i) That the information to be
muimd is oot otharwise obtainable;

(iif) That such information has
significant probative value.

{2) The Presiding Officer shall order
depositions upop oral questions only
upon a showing of good cause and upon
a finding that:

{1} The information sought cannot be

by alternative methods: or

{ti) There is a substantial reason to
balieve that relevant and probative
evidence may otherwise not be
preserved for presentation by & witmess
at the hearing.

A i,

an order scovery
make & motion therefor. Such s motion
shall set forth; .

{1) The circumstances warranting the
taking of the discovery:

{ti) The nature of the information

to be diacovered: and

{tii) The proposed time and place
whers it will be taken. If the Presiding
Officer determines that the motion
should be granted. be shall issue an
order for the taking of such discovery
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pgether with the conditions and terms

bereo!.

{4) When the information 1 4o be
,,,}v.‘fed is within tbe contral of one of
P sies, failure to comply with an
s»\""asued pursuant to this paragrsph

nay lead to (i) the inference that the
aformation to be discovered would be
dverse to the party from whom the
nformation was sought, or

(ti) The issuance of & default order

mder § 22.17(a). o

22.20 Accelersted decision; decision to
Jarriss.

(a) Generul The Presiding Officer.
jpon motion of any party or saa sponte,
pay at any time render an accelerated
lecision in favor of the complainant or
he respondent as to all or any part of
be proceeding. without further bearing
i upor such limited additicnal - ’
Mdgnu. such a3 affidavits, as he may
equire. If no genuine issue of material
act exists and s party is entitled to
udgment as a matter of law, as to all or
iy part of the proceeding. In addition,
be Presiding Officer, upon motion of the
wspondent, may at any time dismiss an
iction witbout further hearing or upon
Rach limited additional evidence as be
fequires, on the basis of failure to
pstablish a prima facie case or other
pounds which show no right to relief on
e part of the complainant.

! E4ect (1) If an accelerated
5 -3 ot a decision to dismiss is
1Y __-"is to all the issues and claims in
he_y.«oceed.mg. the decision constitutes
Ap initia} decision of the Presiding
Dfficer, and shall be filed with the
Regiczal Hearing Clerk.

{2} f an accelerated decision or a
fecision to dismiss is rendered ou less
than all issues or claims in the .
proceeding. the Presiding Officer shall
Hetermine what material facts exist
without substantial controversy and
prhat material facts remain controverted
ko good faith He shall thereupon issue

interlocutory order specifying the
cts which appear substantially
Encontroverted. and the issues and
Elaims upon which the hearing will
proceed

Bubpart D—Hearing Procedure

$2221 Scheduling the hearing.

{2} When an answer is filed. the
Regional Hearing Clerk shall forward
‘the complaint, the answer, and any
other documents filed thus far in the

proceeding-to the Chiel Administrative

{law judge who shall assign himself or
‘another Administrative Law judge as
Presiding Officer, uniess otherwise
iprovided in the Supplemental rules of
P"e The Presiding Officer sball

hen obtain the case file from the Chiel
Administrative Law Judge and notify the
parties of his assignment.

(b) Notioce of hearing. If the
respondent requests & hearing in his

 answer, ar one is ordered by the

Presiding Officer under § 22.15(c). the
Presiding Officer shall serve upon the
parties a notice of hearing setting forth a
time and place for the hearing. The
Presiding Officer may issue the potice of
bearing at any appropriate time, but not
later than twenty (20) days prior to the
date set for the bearing.

(c) Postponement of hearing. No
request {or postponement of a hearing
shall be granted except upon motion and
for good cause shown.

(d) Location of the hearing. The
location of the hearing shall be
determined in accordance with the
method for determining the location of 2
prebearing conference under § 22.19(d).

22 Evidence.

(a) General. The Presiding Officer
shall admit all evidence which is not
frrelevant, immaterial, unduly
repetitious, or otherwise unreliable or of
Yttle probative value, sxcept that
evidence relating to settlement which
would be excluded in the federal courts
wnder Rule 408 of the Federal Rules of
Bvidence is not admissible. In the
presentation. admission. disposition,
and use of evidence, the Presiding
Officer shall preserve the confidentiality
of trade secrets and other commercial
and financial information. The
confidential of trade secret status of any
information shall not, bowever, preclude
its being introduced into evidence. The
Presiding Officer may make such orders
as may be necessary to consider such
avidence in cameru. including the
preparation of s supplemental initial
decision to address questions of law,
fact. or discretion which arise out of that
portion of the evidence which is
conSdential or which includes trade

secrets.

(b} Examnination of witnesses.
Witnesses sball be examined orally,
under oath or affirmation, except as
otherwise provided in these rules of
practice or by the Presiding Officer.
Parties shall have the right to cross-
examine & witness who appears at the
hearing provided that such cross-
sxamination is not unduly repetitious.

(c) Verified statements. The Presiding
Officer may admit ap insert into the
record as evidence, in lisu of oral
testimony, statements of fact or opinion
prepared by a witness. The admissibility
of the svidence contained in the
statement shall be subject to the same
rules as if the testimony were produced
under oral examination. Before any such
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statement is read or admitted into
gvidence, the witness shall deliver &
copy of the statement to the Presiding
Officer, the reporter, and opposing
counsel. The witness presenting the
statement shall swear to or affirm the

-statement and shall be subject to

appropriate oral cross-examination
n the contents thereof.

(d) Admission of affidavits where the
witness is unavailable. The Presiding
Officer may sdmit into evidence
affidevits of witnesses who are
unavailable. The term “unavailable”
shall have the meaning accorded to it by
Rule 804(e) of the Federal Rules of
Evidence.

() Exhibits. Where practicable. an
original and one copy of each exhibit
shall be filed with the Presiding Officer
for the record and a copy sball be
furnished to each party. A true copy of
any exhibit may be substituted for the

al.

(B Official notice. Official notice may
be taken of any matter judicially noticed
in the Federal courts and of other facts
within the specialized knowledge and
experience of the Agency. Opposing
parties shall be given adequate
opportuxity to show that such facts are
srronecusly noticed.

§22.23 Objections and offers of proof.

{a) Objection. Any objection
concerning the conduct of the hearing
may be stated orally or in writing dunng
the bearing. The party raising the
objection must supply a short statement
of its grounds. The ruling by the
Presiding Officer on any objection and
the reasons given for it shall be part of
the record. Ap exception to sach
objection overruled shall be sutomatic
and is not waived by further
participation in the bearing

(b) Offer of proof. Whenever evidence
is excluded from the record, the party
offering the evidence may make an offer
of proof, which shall be included in the
record. The offer of proof for excluded
oral testimony shall consist of s brief
statement describing the nature of the
evidence excluded. The offer of proof for
excluded documents or exhibits shall
consist of the insertion in the record of
the documents or exhibits excluded.
Where the Administrator decides that
the ruling of the Presiding Officer in
sxcluding the evidence was both
erroneous and prejudicial, the bearing
may be reopened to permit the taking of
such evidence.

‘§22.24 Burden of presentatior; burden of
m
The complainant has the burden of

going forward with and of proving that
the violation occurred s set forth in the
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complaint and that the proposed civil
penalty, revocation, or suspension. 88
the case may be, is sppropriate.
“nllowing the establishment of 2 prima
- cie case, respondent shall have the
-purden of presenting and of going
forward with any defense to the
allegations set forth in the complamt.
Each matter of controversy shall be
determined by the Presiding Officer
upca a preponderance of the evidence.

§ 2225 Fling the tranecript.

The bearing shall be transcribed
verbatim Promptly following the taking
of the Jast evidence. ths reporter sball
transmit 1o the Regional Hearing Clerk
the original and as many copies of the
trapscript of testimony as are called for
in the reporter’s contract with the
Agency, and also shall ransmit to the
Presiding Officer a copy of the
transcript. A certificate of service shall
accompany each copy of the transcript
The Regional Hearing Clerk sball notify
all parties of the availability of the
transcript and shall fornish the parties
with a copy of the transcript upon
payment of the cost of npmdudinn.'
unjess a party can show that the cost is
unduly burdensome. Any person not a
party to the proceeding may receive a
copy of the transcript upon payment of
the reproduction fee. except for those
parts of the transcript order to be kept
~onfidential by the Presiding Officer.
42226 Praposed NNdings, conciusions,
and order,

Within twenty (20) days after the
parties are notified of the availability of
the transcript. or withis such Jonger ime
as may be fixed by the Presiding Oficez,
any party may submit for the
consideration of the Presiding Officer,
proposed findings of fact. conclusions of
law. and a proposed order. together with
briefs m support thereof. The Presiding
Officer shall set a time by which reply
briefs must be submitted. All
submissions shall be in writing, shall be
served upon all parties, and shall
contsin adequate references to the
record and authorities relied on.

Subpert E—inltial Decision and Motion
To Recpen a Hearing

§ 2227 \nitial decision

(a) Filing and contents. The Presiding
Officer sball issue and file with the
Regiona) Haaring Clerk his initial
decision as soon as practicable alter ths
period for fling reply briefs under
§ 22.28 has expired. The Presiding
Officer shall retain a copy of the
complaint in the duplicate fis. The
initial decision shall contain his findings
of fact. conclusians regarding all

material issoes of law or discretion. a8
well as reasons therefor. s
recommended civil penalty assessment.
{f approprists, and a proposed final
order. Upon receipt of an initial
decision, the Regional Hearing Clerk
shall forward & copy fo all parties, and
shall send the original, along with the
record of the proceeding, to the Hearing
Clerk. The Hearing Clerk sball forward
a copy of the initial decision lo the
Adkministrator.

(b) Amount of aivil penalty. U the
Presiding Officer determines that 8
violation has occurred, the Presiding
Officer shall determine the dollas
amount of the recommended civil
penalty to be assessed in the tnitia}
decision o accordance with any criteria
set forth in the Act relating fo the propes
amount of a civi] penalty, and must
consider any civil guidelines
{ssued nnder the Act. If the Presiding
Officer decides to assess a penal
different in amount from the pcnﬁry
recommended to be assesaed io the
complaint, the Presiding Officer shall set
forth in the initial decision the specific
reasony for the increase or decrease.
The Presiding Officer shall not rxive &
penalty from that recommended to be
assessed in the complaint if the
respondent bas defauited

(¢) Effect of initial decision. The
tnitia} decision of the Presi Officer
shall became the final order of the
Administrator within forty-ftve (45) deys
after its service upon the parties
without further proceedings ualess (1)
an sppeal to the Admiristrator is taken
from it by & party to the proceedings, or
(2) the Administrator elects, sus sponte,

“to review the initial decision.

j22e Botion tv recpen & hearing.
(n) Piking and conters. A motkan to
reopen a hexring o take further
gvidence must be made 0o later than
twenty (20) days afier sexvice of the
initial decision op the parties and shall
(1) state the specific grounds upoa
which relief is sought, (2) state brie8y
the nature and purpose of the svidence
to be adduced. (3) show that such
evidence is not cumulative, and (4) show
good causs why such evidence wes not
adduced at the hearing The moticn
shall be made 1o the Presiding Officer
and fled with the Regional Hearing

Clerk.

(b) Di jon of motiaa to recpas @
hearing. Within ten (10) dsys fallowing
the service of & motion to reopen 8
bearing. any other party to the
promdlg may file with the Regional
Hearing Gerk and serve o all otber
parties an answer thersto. The Presiding
Officer shall announce his intest to
grant or deny such motiod as s00n as
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practicable thereafter. The conduct of
any proceeding which may be required
as a result of the granting of amy motion
allowed in this section shall be
govamned by the provisians of the
applicable sections of these rules. The
filing of s motion o reopen & bearing
shall sstomatically stay the rumming of
all time periods specified under these
Rules until such time as the motion is
denied or the reopened bearing s
concluded

F—Appeals and

. Administrative Review

§ 2229 Appesl trom or review of
mericcutory orders or ruings.

{a) Request far intarlacutary appecl.
Except as provided in this section,
appeals (o the Administrator shall
obtain as & matisr of right anly from a
default order, an accelerated decision or
decision to diamiss issued undar
§ 22.20(b)}{1). or an initia) decisian
randersd after an evidentiary bearing
Appeals from other arders or rulings
aball lie only if the Presiding Officer or
Regional Administrator, as appropriate,
wpon motian of a party, certibas such
orders ar rulings to the Administrator on
sppeal Requests for such certification
shall be Blad in writing within six (8)
days of notice of the ruling or service of
the order, and shall state briefly the
grounds 1o be relisd npon on appeal.

(b) Availability of interiocutory

The Preaiding Officer may
certify any ruling for appeal (o the
Administrator whan (1) the order ot
ruling invalves an important question of
law or policy concemning whick there is
substantial grounds for difference of
opinion, gz either (i) am immediate
appeal from the ardez ar ruling wi!l

sdvance ths ultimate
termination of the procaeding. or (i)
review after the final ordes is issued will
be inadaquats or inefisctive.

{c) Decision. Uf the Administrator
determines that certiication was
tmprovidently grantsd, or if he takes no
action within thirty {30) days of the
certiication, the appeal is dismissed.
Whes the Presiding Officer declines to
cartify an order or ruling to the
Administrator on interlocutory sppeal it
may be reviewed by the Administstor
only upon appeal from the initial
decisiom. axcapt when the Administrstor

determines, motian of 8 party and
n uﬂpdnmm that to

delay revisw would be contzary to the
pubDc intarest. Such motion shall be
made within aix (8) drys of service of an
order of the Presiding Officer refusing to
cartify a ruling for interlocutory appeal
w0 the Administrator. Ordinasily, the
intarlocutory appeal will be decided o8
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¢ basis of the submissions made by
¢ Presiding Officer. The Administrator
1y. however, allow furtber brisfs and

--w.mcnt. : .
'@ .y of proceedings. The Presiding
s .

NG~ Day stay the prooeeding

" naung a decision by the Administrator
on an order or ruling certified by the
psiding Officer for an interlocutory
peal. Proceedings will not be stayed
cept in extraordinary circumstances.
bere the Presiding Officer grants a
Iy of more thran thirty (30) days, such
1y must be separstely approved by the
iministrator.

2.3 Appeal from or review of inftial
cison.

{a) Notice of appeal. (1) Any party

1y sppeal any adverse ruling or order
the Presiding Officer by filing a notice
appes] and an accompanying

pellate brief with the Hearing Clerk

& upon l.ll other parties and amicus
rise within twenty (20) days after the
‘oal decision is served upon the

rdes. The notice of appeal shall set
rb alternative findings of fact,
iernative conclusions regurding issues
law or discretion., and a proposed

der together with relevant references
the record and the initial decision.

ie appellant's briefl shall contain a
stement of the issues presented for
view, & statement of the nature of the
sz and the facts relevant to the issues
f’ ~d for review, argument on the

4 seoted and a short conclusion
n;“ ae precise relief sought, together
& appropriate references to the

sord .

{2) Within fteen (15) days of the
rvice of notices of appeal and briefs
ider paragraph (a)(1) of this section,

y other party or amicus curise may

e and serve with the Hearing Clerk a
ply brief respanding to argument

ised by the appellant, together with
ferences 1o the relevant portions of the
tord. initial decision. or opposing

lel. Reply briefs shall be limited to the
ppe of the appeal briel. Further briefs

il be fled only with the permission of

& Administrataer.
Kb} Suc sponte review by the
Eministrator. Whenever the :
Eministrator determines sua sponte to
New ap initial decision, the Hearing
lerk shall serve sotice of such
tention on the parties withio forty-five
B} days aftar the initia! decision s
irved upon the parties. The notice shall
;h:de s statement of issuss to be

e;ed‘by the parties and a time
%:'dme for the service and fling of

l‘-

{lc; Scope of appeal or review. The
bpeal of the initial decision shall be
Rygp ‘o those issues raised by the

parties during the course of the
If the Administrator

determines that issues raised. but not
appealed by the parties, should be
,argued. he shall give counsel for the
parties ressonable written notice of
such determination to permit
preparation of sdequate argument.
Nothing herein shall prohibit the
Administrator from remanding the case
io the Presiding Dfficer for further
proceedings.

{d) Argument before the

'Administrator. The Administrator may.

upon request of a party or sua sposte.
assign s time and place for oral
argument after giving consideration to
the convenience of the parties.

WG—MWMWI

§ 2231 inal order on appeal.

{s) Contents of the final order. When
an appeal bas been taken or the
Administrator issues a notice of intent
to conduct review sua sponte, the
Administrator shell issue a final order
as 00D as practicable after the filing of
all appellate briefs or oral argument.
whichever is later. The Administrator
shall adopt. modify or set aside the
findings and conclusions contained in
the decision or order being reviewed.
and aball set forth in the final order the
ressons for his actions. The
Administrator may. in his discretion.
fncresse or decrease the assessed
penality from the amount recommended
to be assessed in the decision or order
being reviewed. except that if the order
being reviewed is 8 defsult order, the
Administrator may not increase the
amount of the penalty.

{b) Payment of o civil penalty. The
respondent ahall pay the full amount of
the civil penalty assessed in the final
order within sixty (60} days after receipt
of the Bnal order unless otberwise
egreed by the parties. Payment shall bs
made by forwarding to the Regional
Hearing Clark e cashier's check or
certified check in the amount of the
penalty assessed (o the final order,
payabie to the Treasurer, United States
of America.

§ 2352 fiotion 1o reconsider & final order.

Motions to reconsider a final order
shall be Sled within ten (10} days after
service of the final order. Every such
motion must set forth the matters
claimed 1o have been erroneously
decided and the nature of the alleged
errors. Such motion shall not stay the
effective date of the final order unless
specifically so ordered by the
Administrator.

63

subpart H=Supplemental Rules

s rules of prectice
governing the administrstive assessment
of civil penalties under the Toxic
Substances Control Act

(a) Scope of these Supplemental rules.
These Supplemental rules of practice
sball govern. in conjunction with the
preceding consolidated rules of practice
(40 CFR Part 22), all formal
adjudications for the assessment of any
civil penalty conducted under sectiop
16{a) of the Toxic Substances Control
Act (15 US.C. 2615(a)}. Where
inconsistencies exist between these
Supplemental rules and the
Consolidated rules, (§§ 22.01-22.32).
these Supplemental rules sball apply.

(b) Subpoenas. (1) The attendance of
witnesses or the production of
documentary evidence may be required
by subpoena. The Presiding Officer may
grant & request for a subpoena upon a
sbowing of (i) the grounds and necessity
therefor, and (ii) the materiality and
relevancy of the evidence to be
adduced. Requests for the production of
documents shall describe the evidence
sought as specifically as practicable.

- (2) Subpoenas shall be served in
accordance with § 22.05(b)(1) of the
Consolidated Rules of Practice. ~

{3) Witnesses summoned before the
Presiding Officer shall be paid the same
fees and mileage that are paid witnesses
in the courts of the United States.'Fees
shall be paid by the party at whose
instance the witness appears. Where 8
witoess appears pursuant to a request
{nitiated by the Presiding Officer. fees
aball be paid by the agency.

governing the sdministrative ssasssment
of oivii penaities under TYtie it of the Clean
Alr Aot

{a) Scope of these Su, plemental rules.
These Supplemental rules of practice
sball govern. in conjunction with the
;:cadin. Consolidated Rules of

ctice (40 CFR Part 22). all formal

sdjudications for the assessment of any
civil pepalty conducted under Section
211 of the Claan Air Act as amended (42
U.S.C. 7445). Where inconsistencies
exist between these Supplemental rules
and the Cansolidated Rules, (3§ 22.01-
22.32), thess Supplemental rules shall

, --p&ly-
| Headquarters enforcement. Where

the complainant is the Assistant
Administrator for Enforcement or his
delegate, the prehearing conference and
be shall be heid in Washington.
DC. unless the Presiding Officer
determinas that there is good cause for it
10 be held at anather location.

{c) “Presiding Officer". For purposes
of hearings conducted pursuant to § 211
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of the Clean Alr Act, “Presiding Officer”
means ths Administrative Law Judge
appointed under 5 U.S.C. 3106 (see also

5. L. 95-251, 82 Stal 183) or a»

o Jmey who is an employee or

suthorized representative of the Agency.

(d) Assignment of o Presiding Officer.
Upon the filing of an answer, the
Regiona) Hearing Clerk or Hesring
Clerk. as appropriste, shall forward the
complaint. answer, and any other
documents filed thus far in the
proceeding to the Regional
Administrator or Administrator.
respectively, who shall assign the
Presiding Officer. The Regionsl
Administrator or Administrstor may.
bowever, forward the case file to the
Chief Administrative Law Judge and
request that he assign an Administrative
Law Judge as Presiding Officer. H the
Chief Administrative Law Judge finds
thet such an assignment can be made
without impairing the ability of his
office o timely discharge its otber
responsidilities, he shall make the
assignment. Otherwise, he shal} nodfy
the Regional Administrator or
Administrator that be is unable to make
3#: an usim::ent. The Presiding

icer assigned to the proceeding shall
obtain the case file from the Chief
Administrative Law Judge, Regional
Administrator, or Admiristrator. as
sppropriate, and notify the parties of his

_signment

. .&) Evaluation of proposed civil

~“penalty. In determining the dollar
amount of the recommended civl
penalty assessed in the indtial decision,
the Presiding Officer shall consider (1)
the gravity of the violation. {2) tha size
of respondent’s business, (3) the .
respondent’s history of compliance with
the Act. (4) the action taken by
respondent to remedy the specific
viclation, and (5) the effect of such
Proposed penalty on respondent's
lbxlx.ty’l.o continue in business. The
Presiding Officer must also consider any
guidelines for the Assessment of Civil
Penalties issued wnder the At
12235 Suppiemental ruiss of practice
goveming the administrative assessment
of civE penstties under the Federal
irsecticide, Fungicide, and Rodenticids Act

(a) Scope of these Supplemental reles.

These Supplemental rules of practice
shall govern. in conjunction with the
preceding Consolidated Rules of
Practice (40 CFR Part 22). all formal
adjudications for the assessment of any
avil penalty conducted under Section
14{a] of the Federa! Insecticide,
Fungicide. and Rodenticide Act as
amended (? US.C. 1281(a)). Whare

@» ‘nconsistencies exist between these

" upplemental rules and the

Consolidated rules, (3§ 22.01-22.32),
these Supplemental rules shefl apply.
(b} Veoue. The prebearing conference
and the haaring shall be beld in the
county, parish, or incorporated city of
the residence of the person charged,
unless otherwise agreed i writing by all

es. .

(c) Evaluation of proposed civil
penalty. In determining the dollas
amount of the recommended civil
penalty assessed in the initial decision.
the Presiding OfScer shall consider. in
addition to the criteria listed in section
14(a}(3) of the Act, {1} responden?’s
history of compliance with the Actor its
predecessor stetute and (2) any
evidence of good fxith or Jack thereof.

*The Presiding Officer must also consider

the guidelines for the Assessment of
Civil Penalties published in the Federal
Register {39 FR 27711), and any
amendments or supplements thereto.

§ 2238 Supplemantal rulse of practice
goveming the administrative sssesament
“WM mn“ “mdor the Iar:n
of

Protection, Ressarch, and Sanctuaries Act

[a) Scope of these Supplemental rules.
These Supplemental rules |ln.q govern,
in conjunction with the preceding
Consolidated Rules of Practice (40 CFR .
Part 22), all forma! adjudications
conducted under Section 105(a) or [f) of
the Marine Protection, Research, and
Sanctuaries Act as amended (33 U.S.C.
1415{a) and (f])). Where tnconsistencies
exist between these Supplemental rules
and the Cansolidated Rules, (§§ 22.01~
22.32), these Sappiemental rules shall

apply.

(b) Additional critarion far the
issuance of a comiplaint for the
revocation or suspermion of a perm/t In
addition fo the three criteris Listed in 40
CFR 2218 for issuing & complaint for the
revocstion or suspension of s permit,
complaints may be issued on the basis
of & person’s fallure to keep records and
notify apprepriste officials of dumping
activities. as required by €0 CFR 224.1
and 232

§22.37 Supplemental rules of prectics
governing the administrative sssasament
of civil penalties under the Solid Wasts
Disposal Act,

(a) Scope of these Supplemental rules.
Thase Supplemental rules of practice
shall govern, in canjunction with the
preceding Consalidated Rulss of
Practics (40 CFR Part 22), ai
procaedings \o assess a civil penalty
conducted under Section 3008 of the
Solid Waste Disposal Act (42 US.C.
0528) (the "Acf™). Where inconsistencies
exist between these Supplemental rules
and the Consolidated Rules, (§§ 22.01-

64

~ requirement.

2232}, these Supplementa? rules shall

ly.
w&) Issuance of notice. Whenever, on
the basis of any informatian. the
Administrator deterrines that any
person is in viclation of (1) any
requirement of Subtitle C of the Act. (2)
any regulation promulgsted pursuant to
Subtitle C of the Act, or (3) & term or
condition of a permit issued pursuant to
Subtitle C of the Act, the Administrator
sball issue notice to the alleged violator
af his failure to comply with such
ation or permit

{c) Content of notice. Bach notice of
violstion shall include:

(1) A specific reference to each
provision of the Act. reganlation. o
permit tarm or condition which tha
alleged violatar is alleged to have
violated; and

(2} A concise statement of the factual
basis far alleging such violation.

(d) Sarvice of notice. Service of potice

be made ip accordance with
§ 22.05(b}(2) of the Consolidated Rules
of Practice.

{s) lasuance of the complaint (1)
Except as provided in paragraph (e)(3)
of this section. the complaioant may
issus a complaint whenever be has
Teasod 1o believe that any violation
exiands beyond the thirtieth day after
service of the notice of violation.

(2] The complaint shall include, in
addition to the elements stated in
§ 2214 of the Consolidated Rules, an
arder requiring compliance witkin a
specifisd time period The complaint
shall be equivalent to the compliance
xgr relerred 1o in Section 3008 of the

(3) Whenever & viclation is of » nop-
cantipuows ar {ntermittent oaturs, the
Administrator may issue s complaint,
without sny prior notice to the violator,
pursuant to § 22.14 of the Cansolidated
Rules of Practice which may also require
the violator to take any all
measures necessary to offset all adverse
sffects to bealth and the environment
crested, directly ar indirectly, as a result
of the violation.

(4) Notwithstanding § 221%(a}). any
answer to the complaint must be filed
with the Regional Hearing Clerk within
thirty (30) days aftar the filing of the
complaint

(1) Subpoenas. (1) The attendance cf
witnesses or the production of
documentary evidence may be required
by subpoens. The Presiding Officer may
grant s request for & subpoens upan.a
showing of (1) the grounds and necessity
therefor, and (ii) the materiaBty and
ugdc::iy of the ovigenu t:r:; ]
a Requests for the uction o
documents shall describe with -
specificity the documents sought
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g‘/

‘%’ Subpoenas siall be served io
Accordmce with § 22.05(b)(1) of the
Corsolidated Rules of Practice.

{3) Witnesses summoned before the
Presiding Officer shall be paid the same
fees and mileage that wre paid witnesses
in the courts of the United States. Fees
shall be paid by the party at whose
instance the witoess appears. Where a
wimess appears pursuant to a request
initiated by the Presiding Officer, fees
stall be paid by the Agency.

Appendix —Addressss of EPA Regicoal
Offices
Regior I—john F. Kenpedy Federal Building

.- Boston. Massachuserts Q2203
Reg.on [—=28 Federal Plaza. New York New

York 10007
Region [J~~Curtis Building. 8th and Walnu!
Streets. Philadeiphia. Pennsylvania 19106

" Region [V—345 Courtland Street. NE.
Adants, Georgis 30308
Region V230 South Dearborn Street
Chicago. llinois 80804
Region Vi—-First International Building 1201
'z Street, Dallas. Taxas 73270
P sicn VII—~1735 Baltimore Street, Kansas
City. Missour{ 84108
.Acgion VIO—1880 Lincnir Street Denver.
Calorsdo 80200
Regior IX =215 Fremont Street. San
ranasen. Californie 94105
7 _ X—1200 8tb Avenue. Seattle.
&Y - ington 1M
(e g 1 Pad ootz aml
£ 9% SO0 10-4-1

65



T

i

l i

A, o -

I y— —
Oy pomm——y  G— o=
———dvamrmn o  w——

Pt
AT t——— —
SO rr————— g—————
A am——— -
[ — ——
~owr waay -
-aw — -
- —— 3
- — —
—— - - r—
o

:
.ll

|

b

|

l
J
'
)
|
!
l

v e ——
[ Y N
e St———
e
ey
= S——————
— S—————
- o oy —
— ot -
- [ )
— s —
S —— =1
Smsense v—— ey
Sy
[l ——oe-]
[ 1
——— E——
— —
>

i
j!i
It

j

A
f—r— N
2
po—ee -
—— == —
= - = =
-
] F—
a——
b ——
R e
P ey — ~m—
AR S Stm—
e ———
Sp——— ——
S— =
— —] —
— — -
— - —]
e ——
T
o s trgp st ol
o ey e
e —
e
1
——
—
—

|
.

|

]

i!!il..,

|

-
- =
P ]
A S S
A O 8
A —————— O
4 - -
— 1 —1
[—% ]
CE—  SEEEC———
1 ——r—
oa— —
1
— =
S =

|

!

v

c

i

o AP v o

‘!

)

|

“l

i
ull?

‘!

7

]

':\1%

Wednesday
September 10, 1980

Part V

Envircnmental
Proteciion Agency

Guidelines for Assessment of Civil

Penalties Under Section 16 of the Toxic

Substances Control Act; PCB Penalty
Policy
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ENVIRONMENTAL PROTECTION
AGENCY

[FRL 160151

Guidelines {or the Assessment of Clvil
Penaities Under Section 16 of the
Toxic Substances Control Azt; PCB
Penalty Policy

AGENCY: Office of Enforcement.
Environmental Protection Agency (EPA
or the Agency).

AcTmion: Notice of a palicy for
implementation of the Taoxic Substances
Control Act. with respect to the
assessment of civil penalties under
Section 18; interim guidance for the
determination of penalties for violations
of the PCB regulations.

SUMMARY: Section 16 of the Toxic
Substances Cantrol Act (TSCA or the
Act) authorizes the Administrator of
EPA to assess civil penalties for
violations of the Agt On March 10, 1980
Jefirey G. Miller, Acting Assistant
Administrator for Enforcement.
tra.ns_m.itted 1o the EPA Regional
Administrators a document which
implements an administrative civil
penalty policy for TSCA. This document
sets forth a general penalty assessment
policy which will be supplemented by
regulation-specific penalty assessment
guidance. Together, these documents
provide internal procedural guidelines to
aid EPA personnel to assess appropriate
penalties. They are ot regulations. The
penalty assessment policy establishes
standardized definitions and .
applications of the statutory factors that
the Act requires the Administrator to
copsider in assessing a penalty. It also
provides a mechanism whereby Agency
persornel may, within specified
boum:}aries‘ exercise discretion in
negotiating consent agreements. and
otherwise adapt the proposed penaity to
the exigencies of special circumstances.

Separate guidances will apply the
penalty system to specific regulatory
anfl statutery provisions. These
gmdgnces will be developed on a
continuing as-needed basis.

On Apry 24, 1980, Richard D. Wilson.
deputy Assistant Administrator for
General Enforcement. transmitted to the
EPA Regional Administrators the first of
thg regulation specific penaity policies.
This document consisted of interim
guidance for the determination of
penalties {or viclations of the PCB
regulatioas.

The TSCA civil penalty policy and the
SCB penalty palicy were effective on

{arch 10, 1980 and April 24, 1980,
fespectively. the dates these policies
were issued to the Regianal Offices.
Although the Agency is not required to

publish these documents, EPA is doing
80 in order to give them the wide
circulation that publication will provide.
The full text of the TSCA civil penaity
palicy. and the PCB penalty policy. with
the appropriate transmittal memoranda,
appear below in the “Supplementary
Information™ section.
FOR FURTHER INFORMATION CONTACT:
Peter ]. Niemiec, Attorney-Advisor,
Pesticides and Toxic Substances
Enforcement Division (EN=342), 401 M
St.. SW., Washington, D.C. 20460, {202)
7558404,
SUPPLEMENTARY INFORMATION: The
doucments appearing below were
wansmitted 1o the EPA Regional
Administrators on March 10, 1980, and
April 24, 1580, respectively. The

Technical Support Document” referred

to in the TSCA civil penalty document
bas not been reproduced, but is
available upon request from the EPA
address above.

Dated: July 7. 1880.
Jeftrey G. Miller,
Acting Assistant Administrator for
Enforcement

TSCA Civil Penalty System

Introduction

The Toxic Substances Control Act
(TSCA). passed by Congress and signed
into law in 1978, provides for increased
regulation of chemical substances and
mixtures. The Environmental Protection
Agency is charged with carrying out and
enforcing the requirements of the Act
and any rules promulgated under the

Act :

Section 16 of the Act provides for civil
and criminal penalities for violations of
TSCA or TSCA rules. Civil penalty
amounts may range up to $25.000 per
violation, with each day that a violation
continues constituting a separate
violation. Civil penalties are to be
administratively imposed, afterthe
person is given a written notice and the
opportunity to request & hearing. There
is a right to review in the United States
Courts of Appeals after the penalty has
been imposed by the Administrazor.

Section 16 of TSCA requires thata
number of factars be considered in
assessing a civil penalty, as follows:

In determining the amount of 2 civil
pensity, the Acministratar shall take into
account the nature, circumstances, extent.
and gravity of the violation or viclations and,
with respect to the violator. abilitv to pay.
effect on ability to continue to d3 business,
and history of prior such violatians. the
degree of culpability. and such other matters
as justics may require,

The purpose of the general penalty
system is to assure that TSCA civil

penalties be assessed in a fair, uniform
and consistent manner: that the
penalties are appropriate for the
violation commiltted: that economic
incentives for violating TSCA are
eliminated; and that persons will be
deterred from committing TSCA
violations.

Scope of the Civil Penalty System

The penalty system described in this
document provides the general
framework for civil penalty. assessment
under TSCA. It establishes standardized
definitions and applications of {actors
the Act requires the Administrator to
consider in assessing a penalty. As
regulations are daveloped, specific
penaity guidelines will be developed
adopting in detail the application of the
general penaity system to the new
regulation. These specific guidelines will
generally be issued when enforcement
strategies are issued for each new
regulation.

Note.~This document does not discuss
whether assessment of a civil pengity is the
correct enforcemem response to a2 given
violative condition. Rather, this document
jocuses on determining what the proper civil
penalty should be if a decision has been
made that a civil penalty is the proper
enforcement remedy to pursue.

Brief Description of the System

The general civil penaity system is
designed to assign penalties for TSCA
violations in accordance with the
statutory requirements cf Section 16.
Penalties are determined in two stages:
(1) Determination of a “gravity based
penalty” (GBP), and (2} adjustments to
the gravity based penalty.

To determine the gravity based
penalty, the foliowing factors aifecting 2
violation's gravity are considerec:

e The “nature" of the violation,

« The “extent” of environmental harm
th:ht could resuit from a given vioiation,
an

s The “circumstances” of the
violatien. .

These factors are incorporated on a
matrix which allows determinaticn of
the appropriate gravity based penaity.

Once the gravity based penalty has
been determined. upward or downward
adjustments {o the penalty amount are
made in consideration of these other
factors:

¢ Culpability,

* Histary of such violations,

 Ability to pay,

* Ability to continue in business, and

* Such other matters as justice may
require.

Civil Penalty System and Its Applicatios
This section describes in detail the
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al civil penaity system. how
fic peaalty guidances will be
~d and applied. znd the
benind the development of the

-
venelty Fectors

1 Act requires the consiceration of
ramed factors in any penalty
sment. as well as “other factors a
e may require.” :
y first four factors—nature,
pstances. extent and gravity—
to the viclation. Under the penalty
5 these {our factors are charted on
rix which yields the Gravity Based
ty (GBP). This matrix is a constan?
ghout the pecalty system. As will
1n below, however, the specific
ty guidelines will affact into which
»ry along each axis of the matrix
olation wiil {all.
se a GBP figure is reached, several
tment f{actors are applied:
n upward or downward
tmeat may be made for particularly
ble or noa-culpabie conduct. Aa
td adjustment of up to 100% may
«de where there is a history of such
ation,
wo other adjustments (not
lcally required by the Act. but
nfed under the “as justice may
Wr’.guage of § 18) are to recover
“ts paid by the Unitec States,
\Wﬁ ceor eliminate any financial
#beltive advantage gained by the
dr as a result of his failure to
' the Act. or its regulations. Other
Jy-case adjustments niay also be
nted uncer the “as justice may
®" language.
te final statutory adjustrment
§ are the violator's ability to pay
te effect on the vioiator's ability to
ae to do business. For several
Is we have combined the concepts
ed in these factors onto one
E! to pay” factor. This factor will
ct as a limit on the amount of
Yy assessec, even where other

$ indicate a high i
hted gher penalty is

!;tion of the Gravity Based

gravity based penalty (GBP) is
o tte {cllowing matsix:

Extardt ot Dotental CaMeQe

ot anYeges) A masr w:u* C mwnor
HIgN renge -
Y . 325000 317.00 $5.000
2 et 20.000 13.000 3,000
Md ranpe
3 et 15,000 10,000 1,500
& e e————— 10,000 §.000 1.000
Low rangE
S e e 3000 3.000 500
e e 200 1,300 0

AOr VOO, whie mnor muuadufﬁ%
w'ﬁ\o’mmmbm‘lul“m%u
ovais 8.

The GBP incorporates nature, extent,
circumstarces. and gravity as follows:

1. Nature. The “pature” factor, as all
factors in the penalty system. is used in
accaordance with its commonly
understood meaning: “The essential
character of 8 thing: quality or qualities
that make something what it is: essence”
(Webster's New World Dictionary).

In the context of penalty assessmeat,
this factor indicates which specific
penalty guideline should be used to
determine appropriate matrix levels of
“extent” and “circumstances” {of

. environmental harm surrounding the

violation). Thus, the nature (essential
character) of a violation is best defined
by the set of requirements viclated. such
as the PCB rule, or the premanufacture
notification requirement. Since each )
TXCA section, rule, or other appropriate
group of requirements will h_ave a
separate specific penalty guideline that
will include criteria for assigning
violations to the several laveis of
“extent” of potential harm. and
probability of harm. the specific
tailoring of these operational criteria for
each section or rule ensures that
penalties assessed will reflect the nature
of the violation.

Also incorporated in the concept of
“nature” is whether the violation is ofa
chemical control, comm!_-assocxaced
data gathering, or hazard assessment

ture:

Chemical control: Chemical qontml
regulations are aimed at minimizing the
risk preseated by a chemical sgb;zance.
by placing constraints on how itis
handled. Sections 6, 7, 12. 13 _and sud-
sections 5(e), and 5(f) authorize 3 wide
variety of chemical control actions, from

labeling requircments to totzl bans on
manufacture. These requircments are
variously imposed by rulemaking.
administrative order, court injunction, of
by the Act itself.

Control-associcted data gathering:
Control-associated data gathenng
requirements are the recordkeeping
and/or reporting requirements
associated with a chemicz] control
regulation. Thase requiremenis enable
the Agency to evaluate the efiectiveness
of the regulation, and to mornitor
compliance.

Hozard assessment: Hazard
assessment requircments ace used to
develop and gather tae informstion
necessary to intelligently weizh and
assess the risks and banefits presented
by particular chemical substaaces. and
to impose chemical ceatrol requirements
when appropriate. The requirments
include thase of premanufaciuie
notification under § 5, testing under § 4,
and reporting and recordkeeping under
5e

. As discussed in the next two sectors.

the “nature” of the violation will have a
direct effect on the measure used to-
determine which“extent™ and
“circumstances” categories ace selected
on the GBP matrix.

a2, Extent. “Extent” is used to take into
consideration the degree. racge, of
scope of the violaticn. The matrix
provides three levels for measuwring
extegts

Lavel A Majork

—Potertial for “serious” damage to humaa
health or for major damage to the
snvironment

Level B (Significant):

—~Potential for "significant” amount of
damage to human heaith or the
environment.

Level C (Minor}:
—Dotential for a lesser amount of damage to
human health or the environment
A number of factors affect into which
level of “extent” & particular violation
fits. The specific application of thase
factors depends in large dezree on the
specific penality system’s treatment of a
particular viclation. For example, the
specific penaity system will not only
provide guidance for PCBs in general,
but also far the type of PCB violation.
Chemical control: For a chemical
control violation (e.g.. rules for storage



594 4 -

Federal Resister / Vol. 45. No. 177 / Wednesdayv, September 10. 1920 / Notices

anrd disposal of PCBs), the quantity of
the reguiated substance involyed might
be the principal basis for categorizing
extent. In other words, a violation
invoiving under 10 pounds of a given
substance might be Level C. 10 to 100
pounds Level B, and over 100 pounds
Level A.'In the development of specific
guidelines, environmental impact data
and other anaiyses developed in support
of the chemical controi rule making will
generally be the basis {or determining
"extent” lavals,

Control-associated deta-gathering:
For control-associated data gathering
regulations, the quantity of regulated
substance involved in the recorckeeping
will be used as the irdicator of tke
extent of the violation. Fer example. not
reporting the whereabouts of 1,000
pounds of PCBs is mare serious than zat
reporting one pound. In general, the
quantity measures used 1o define the
“extent” of such a violation will be the
same as those used to define the
“extent” categories of the control

violation with which it is associated. As -

with chemical control rules, factors
other than quantity may be used when
appropriate to indicate the “extent” of
potential damage. '

Hazord assessment: Hazard
assessment data-gathering regulations
require a different approach to make an
“extent” determinaticn. Uniike chemical
control and control-associated data-
gathering regulations, the degree of
danger or “hazard"” presented by the
substance in question may nat be
known. Indeed. this lack of knowledge is
the principle reason for the data-
gathering. The measure of “extent” of
barm will focus on the goals of the given
hazard assessment regulation, and the
types of harm it is designed to prevent.
For example, a § 4 test violation will be
of Level A exteat /f it “seriously” affects
the validity of a test on a substance
which is manufactured in large
quantities, with lesser violations treated
eccordingly, whereas manufacturing a
chemical without submitting a
premanufacture notification form 90
days in advance. couid either be treated
as (1) always being of Level A or, (2)
varying in level of “extent” according to
the voiume illegaily manufactured. Thus.
a great number of judgments must be
made in the formulation of the specific
penalty policy.

3. Circumstances. “Circuxstances” is
used in the penalty policy to reflect an
the probability of the assigned level of

' Other cnteria. such as number of people
exposed or potentially exposed. could have been
utilized here. but (1) thosa factors are difficuit and
expensive to quartify for ingividual violsuons. and
[2) these factors are aiready considered. Lo somne
extent, undar “circumsiancas.”

“extent” of harm actually occurring. In
other words. a variety of facts
surrounding the violations as it occurred
are examined to determine whether the
cireumstances of the violation are such
that there is a high, medium, or low
probability that damage will occur. The
matrix provides the following levels for
measuring circumstances (probability
factors):

Levels 1 and 2 (High): The violation is
likely to cause damage.

Levels 3 and 4 (Medium}: There is a
significant chance that damage will result
from the violatien.

Levels 5 and 6 (Low): There is a small
Jikelihood that damage will result from the
viclation.

The probability of harm, as assessed
in evaluating circumstances, will always
be based on the risk inherent in the
violation as it was committed. In other
words, a viclation which presented a
high probability of causing harm when it
was committed (and/or was allowed to
exist) must be classified as a “high
probability” viclation and penalized as
such, even if through some fortuity no
actual harm resulted in that particular
case. Otherwise some who commit
dangerous violations would be
absolved. Similarly, when harm has
actually resulted from a viclaticn, the
“circumstances'” of the violation should
be investigated to calculate what the
probabilities were for harm occurring at
the time of the violation. The theory is
that violators should be penalized for
the violative corduct, and the “gdod” or
whad" luck of whether or not the
proscribed conduct actually caused
harm should aot be an overriding factor
in penalty assessment. However, the
responsibility for clean-up attaches
without regard to the probabiiity of
barm {see Adjustment Factor 3,
Government Clean-up Costs). As with
wextent.” the specific penalty guidelines
are an essential tool in characterizing
the circumstances of a violation.

Chemical control: With chemical
control violations. probability is
determined primarily by physical factors
which affect the chance of improper
exposure to the chemical's eifects. For
example. certain types of improper
storage of PCBs are more likely than
others to result in release of PCBs into
the environment, and actual dumning of
PCBs is virtually certain to do some
harm. Criteriafor assessing the
probability of harm resulting from a
violation will whenever possible be
based on information developed in
support of the chemical control rule.

Data-gathering end hezard
assessment: A slightly different
approach is tuken to evaluate
circumstances of data-gathering

violations. The effect on the Agency’'s
ability to implemnen! of enforce the Act
is the principadl circumstance to be
considered. Thus, the matrix levels for
measuring ciscumstances (probabi:ity)
for data-gathering and hazard
assessment violations are as follows:

Leveis 1 and 2 (Highj~Violations which
seriously impair the Azency’s apuity to
monitor (data-gathenng) or evaluate
chemicais (hazard asscssment).

Levels 3cnd 4 (ivJedium)—Vioiaticns
which impair the Agancy’s ability to monitor
or evaluate chemicals in a less than cntical
way.

Levels 5 and 6 {Lowj—Violations that"
impair the Agency's ability to moriter or
evaluate chemicais in a less than important
way.

Under these criteria. a violation: of a
Section 4 test standard {serious enough
to make a study totaily unreliable} hgs a
higher probability of resulting in harm to
the public throuzh its effect en the
Azency and wauld probebiv be Level 1
or 2. while late submission of a required
report might be only a Level 5ot ©
violation.

Whenever possible. the specific
penalty system will attempt to classify
certain types of violations accerding to
probability of damage. For example,
certain types of violaticns of a disposal
rule migat aiways invelve a high
probabiiity of damage. But other types
of violations might involve such a large
range of probability of harm that each
case would have to be evaluated
individually. In the latter case, the
specific penalty guideline will include
criteria to guide the evaluaticn of eac
violation. It is difficult io estimate the
probability of harm presented by given
situation, particularly in light of the
many variables that make up
“circumstances.” However,
“circumstances” can be evaluated for
guideline purposes by comparing
situations. For example. it is clear that,
as a general rule, there is a greater
probability of a falsified laboratory test
leading to actual demage, than to have
such damage resulting from minor errors
in test report formatting.

The specific guideiines will aiso
address the range of probabilities within
each of the six “circumstances”
classifications. For some violations, any
prebability of causing harm of over 10%
might de in the “high"” range. while other

‘violations might be classified quite

differently. One particular factor that
may aifect probability determinations is
the length of time during which the
violation presents a threat to health or
the environment. Dumping PCBs in an
unapproved landfill may not cause hatm
immediately but may inevutabiy cause
harm as it leaches into nearby
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soundwater. But where only temporary
“er storage is intended. and
\ _lis pianned. the probability of
Pimrould be decreasea accordingiy.
4. Grevity. “Gravity” refers to the
werall seriousness of the violation. As
ised in this penalty system, “gravity” is
) dependent variabie, i.e., the evaluation
sf “nature,” “extent,” and
“zircumstances” will yield a dollar
Fzure on the matrix that determines the
gravity based penalty.

The Adjusiment Faclors

Tb.e gravity based penalty reflects the
seriousness of the violation's threat to
bealts and environment The Act also
requites tae Agency to consider certain
factors in assessing the violator's
conduct: Culpability, history of such
violatons, apility to pay, and ability to
continue in business. In addition, the
Act authorizes the Agency some
discretion to consider “other factors es
justice may require.” Under this last
authorization. two additicnal factors are
cpnslc_lered and balanced: the cost of the
nolagon to the government. and the
benefits received by the violator due to
his non-compliance. In order to compute
?enalry adjustments in a logical fashion,
Ixhese adjustment factors are considered
Q = following sequence:

\ Culpability:
History

(3) Cost to the government:

[4? Benefits from non-compliance; and
_ (5} Ability to pay/ability to contitue
in business.

1. Culpability. Since the law orly
Tequires the Agency to consider tbe
Cwpability of the vioiator as an
adjustment factor, the existence of a
g?lénon can be established without
i iving solely on tais "blameworthiness”
nactor. In other words. the Agency may
Pursue a policy of strict liability in
Pgnalxzmg for a violation. though some
::?wance must be made based on the
Un.ent of'the violator's culpability.?

nder this penaiy system, the gravity -

ased penelty may be increased or

“ecreased, or may remain the same

Cepending on the violator's

Culpability.”

The two principal criteria for
ﬁf-ﬁessmg culpability are (a) the
_-r-_oza:or's inowiedze of the particular
! 5CA requirement, and (b) the degree of
ine wigiator's control over the vioiative.
<ondition.

e r——

"’.ﬁ'-e'p are certain circumstances wheee an “act
od” or some other circumstancs totlaily out of a
JaNY’S CONLrol May Aol resuil «n assessment oia
‘-‘B.Ca‘ﬁnon 100 icyal hasuity). For exampiy waece
h Bs are pruperiy stored. and a plane crashcs into
‘¢ s1oruge faciiity. cuusing @ spuil. there wiil
Bradaoty be no viclanon.

(a) The violator's knowiedze: The lack
of knowledge of a particuiar
requirement would not necessarily
reduce culpability, since the Agency has
no irtention of encouraging ignorance of
TSCA and its requirements. The test
under TSCA wiil be whether the violator
knew or snould have known of the
relevant TSCA requirement or of the
general hazardousness of his actions.
This latter point will allow the Agency
to find a violater fully culpable even if
he has no knowledge of a particular
regulatory requirement when he does
have knowledge that the particular
substance he was dealing with was
hazardous. For example, lack of
knowledge of the PCB rules would not
reduce culpability if the violator had
knowledge that the dumping of PCBs
creates a serious threat to human health.
Thus, a reduction in the penaity based
on lack of knowledge could caly occur
where a reasonably prudent azd
responsible person in the violater's
position would not have known that the
conduct was hazardous or violative of
TSCA. It is anticipated that such
situations and attendant reductions will
be rare.

(b) Degree of control over the
violation: There may be situations
where the violator may be less than
fully responsible for the viclation's .
occurrence. For example, anotber
company may have had some role in
creating the violative conditions and
thus must also skare in the legal
responsibility for the resulting
consequences. Jr an employee whose

~ conduct caused the violation may have

been disobeying his employer's
instructions. Such situations would
probably warrant some reduction in the’
penalties. '

(c) Initial culpability determination:
For penalty assessment purposes. ree
levels of culpability have been assigned,
as follows:

Level I: The violation is willful. i.e. the
violator intentionally commitied an act whi
he knew would be a violation of would be
hazardous to human health or the
enviroament.

—Adijust the GBP Upword 25%.

Level I The violatar either nad _suxﬁcxenl
knowledge to recognize the hazard created
by his conduct. or sigmficant control over the
situation to avoid committing the vioiation.

—No adiustment to the G3P.

Levet {11: The violator lacked sufficient
knowledge of the potential hazard creaied by
his conduct. and also lacked control over the
situation to prevent occurrence of the
violation.

Adjust the G3P downward 25%.

It is anticipated that most cases will
present Levei Ll culpability. Level I
situations. in many instances. could be
weated as criminal violations (and often

will be so treated). However. the
decision to file a’criminal action has no
effect on civil'penalty calculations and
is a totally separate issue.

(d) Atticude of the violator: In
assessing the violator's “attitude,” the
Agency will lock at the foilowing
factors: Whether the violator is making
»good faith" efforts to comply with the
appropriate regulations: the promptness
of the violator's corrective acticns: and
any assistance given to EPA to minimize
any harm to the environment caused oy
the violation.

Since “attitude” is already refiected in
Level I culpability, and since it is largely.
irrelevant to Level Il culpability, this
adjustment will really only be utilized
where "knowledge" and “cantrol” result
in a Level 1l culpability finding. While
Level II normally yields no reduction oz
increase in penalty, the attitude of the
violator may justify a penaity
adjustment of up to 15% of the GBPin
either direction. Objective evidence.
such as statements or actions of the

_ violator, should be used to justify suct

adjustments.

2 History of prior such violations.
The gravity based penalty maix is
designed to apply to “first offenders.”
‘Where a violator has demonstrated a
similar history of “such violations.” tae
Act requires the penalty to be adjusted
upward. The need for suca an upwwurd
adjustment derives from the vioiator's
not being sufficiently motivated to
comply (deterred from non-complying
by the penalty assessed for the previous
violation, either because of economic
factors consciously analyzed Dy tre
firm. or because of negiisence. Another
reason for penalizing repeat vic.ators
more severely than “first offenders” is
the increased enforcement resources
that are spent on the same viviator.

The Agency's policy is to interpret
“prior such violations” as referring only
to pricr violations of TS5CA, even though
it would seem “such" could refer to any
violations of EPA statutes, or remedial
statutes in general (e.g., OSHA, CPSQC).
However, since Congress did not
explicitly state it wanted the Agency to
go beyond TSCA in determining
violation history, the Agency is using
this narrower interpretation. The
penalty system distinguishes between
previous TSCA violations in genezal,
and previous violations of the same set
of regulatory requirements.

The following rules apply in
evaluating history of prior such
violations:

{a) In order to constitute a prior
violation, the prior violation must have
resulted in a fina! orcer. either as a
result of an uncontested complaint. or as
a result of a contested compiaint whica
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is finally resolved against the viclator.
Violations litigated in the Federal
courts, under the Act’s immunent hazard
(3 7). specific enforcement and seizure
(§ 17). and criminal {§ 16(b)) provisions,
are part of a violator's "history” for
penalty assessment purposes, as are
violations for which civil penalties have
been previously assessed. However, a
notice of non-ccmpliance does net
constitute a “prior such violation”, since
no violation has formally beea found.
and no opportunity to contest the notice
has been given.

{b) To be considered a “pricr such
violation"”, the violation must bave
occurred within five years of the present
violation. This five year pericd begins
when the prior violation becormes a final
order. Bayond five years, the prior
violative conduct becomes too distant to
tequire compounding of the penaity for
the present violation.

(c) Generally, companies with
multiple establishments are considered
as one when determining history. Thus,
if one establishment of a company
cormits a TSCA violation, it counts as
history when another establishment of
the same company, anywhere in the
country, commits another TSCA
violation However, two companies held
by the same parent corporation do not
necessarily atfect each other's history if
they are in substantially different lines
of business, and they are substantially
independent of one another in their
management, and in the functioning of
their Boards of Directors. In the case of
wholly- or partly-owned subsidiaries.
the violation history of a parent

- corporation shall apply to its
subsidiaries, and that of the subsidiaries
10 the pareot.

{d) I the prior such violation is of a
different TSCA provision or regulation,
the penalty should be upwardly
adjusted 25 percent for a first repetition
and 50 percent for a second repetition of
the viclation. If the prior “such”
violation is of the same, or closely
similar provision or regulation. the
Penalty should be upwardly adjusted 50

° percent {or the first repetition and 100
percent for the second repetition.

_For these purposes. a prier such
violation is the “'same or closely

~r91ated" if it is simiier 1o the present
violaticz. Each TSCA rule or regulation
1s considered a separate entity for
“closely related” purposes. Thus the
identical provision does not have to be
violated both times for this higher
adjustment to be made. For example.
twao separgte uniawful disposals of PCBs
may be “closely similar” if the PCBs
were unlawiully dumped on the
highways in the first instance. and in the
second instance, PC3s of over 500 ppm

were burned in a facility that did not
comply with the PCB incinerator
standards.

The specific guidelines will give some
guidance or what viciations are “closely
similar” to others, and may set up a siiding
scale of upward adjustment percentages
rather than the 50 percent or 100 percent
figures provided here,

3. Governmer! ciean-up costs. An
adjustment faz =7 not specified in the
statute, but which the Agency feeis
“justice * ° ° reguire{s].” is
reimbursement to the government for
funds expended to investigate, clean-up,
or otherwise mitigate the effects of a
viclation.

Generally, the clean-up expense of a
viclator is to be borne by the violator as
a8 necessary cost of viclation in addition
to any civil penalty assessed. The
government may seek a Federal district
court injunction under §§ 7 or 17 to
require the violator to clean-up, but
there will almost certainly be situations
where the government will have to
clean-up the violation to quickly
alleviate any hazards created. Where .
these latter situations happen, tke
government could probably file a non-
statutory suit in Federal district court to
recover funds which it expended, but it
could even more easily assess these
costs, when they are sufficiently low, in
an acministrative proceeding vnder § 16,
particulacly where a § 18, particulariy
where a § 16 action is going to be fied
anyway.

The major limitation to seeking
reimbursement of government
investigatory and clean-uy costs is the
limit of $25.000 for each violation.
However, since each day a violation
continues constitutes a separate
violation for which a $25.000 penalty
may be assessed, in many instances
clean-up and investigatory costs can be
recovered where the viclation is a
continuing one. However, where a
penalty would be in the area of S25.0C0
for the violation even before government
investigatory and ciean-up costs are
considered, a § 18 action would be of
little value in recovering these
additional costs. - ‘

In adjusting the penaity, the
government investigatory and clean-up
cost should be added to the penaity
calculated thus far. Where thé totai
penalty under this method exceeds
$25,000. the penaity shouid be cut back
to $25.000. As wil! be discussed later.
this type of situation lends itself o
utilization of tre continuing viclation
provisions of § 18.

It is important to note that
consideration of government
investigatory and clean-up costs in the

penalty assessment is not intended to in
any way affect the right cf the
government to recover investigatory and
clean-up costs in a separate court
action. A violator may argue that
investigatory and clean-up costs have
been abrogated by settlement of the
penalty. Thus, if there is a reasonable
possibility that the Agency will seek to
recover such costs in a separate suit,
this factor should no¢ be utilized in
assessing the § 16 penalty. Thus the
investigatory and clean-up costs will not
be included twice in cziculating a
penalty for a violation.

~4. Gains from nancomplianca.
Another adjustment factor which
“justice * * * require(s]” is that the
violator not profit {rom its viclative acts,
TSCA's abiiity to prevent harm to public
bealth and the environment is severely
weakened whenever an economic
incentive exists to violate the law. Tge
penalty system attempts to eliminate, or
at least reduce, thase econamic
incentives, by adding to the base
penalty an estimate of the economic
gains obtained by the viciator aga
result of his noncompliance.

Among such economic gains wouid be
money saved by not investing in new
equipment, or by not following mere
cosby operating procedures, or profits
gained through the sale of iliezal
products. Remeving such gains not only
protects the public by deterring
violations, but also prevents viclators
from gaining vnfair competitive
advantage over those who are
complying with the law, For example, 3
company which manuiactures a new
chemical without submitiing a
premanufacture notice, pursuact to § 3,
may gain a strong competitive
advantage over another coripany who
intends to manuiaciure the same
chemical, but follows the § 5 procedure.
The violator should e penalized at least
to the extent of ihe economic gains
achieved throuzh his noncomrliance.
Any other result would put a premium
on noncompliance.

The specific peralty guideiines
should, where possibie, indicate the
types of econorzic gains frem
noncompliance. and inzlude either
standarq estimates of such gains (e.g.,
the purchase price of required new
equipment or facilities), or & procedure
for estimating the zain. In cases whare
economic gains resuited from the
company’s {ailure 0 make required
capital and operation ard maintenancs
expenditures. those gains must he
calculated in accordance with the
Agency's September 27, 1573, *Technical
Support Document” for computing civil
penalties under the April 11. 1873, Civi!
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seralty Policy. The resulting economic
,avings fgure must be reviewed by the
~ . Penalty Policy Panel for

: ancy with that policy. In many
>, «es, the GBP wili be sufficiently
+gh without adjustment for this factor.
‘s other situations where there is no
;conomic motive ot benefit from
scncompliance, cr when the cost of
..eaning up a violation cutweighns any
sconomic benefits received, this
séjustment factor need not be appiied.

& Ability to pay and ability to
sontinue In business. (a) Usaoge of these
2rms, The Act lists “ability to pay” and
+ability to continue in business™ as two
sdjustment factors, but for the purposes

" of he penalty system the distinctions
Serween the ‘wo are so narrow and
artificial that they are treated as one. In
making this determination it was
considered that “ability to pay™ might
te imited {in the exireme sense) to such
indicators as the market value of the
iolator in liguidation, the profits
accrued Dy the firm over a given time
Fericd, the net sales cr income
generated over a given time period. the
vaiue of cash and other liquid assets
beld by the firm, and the value of all
liquid assats plus borrowable cash.
Essgntia.lly. however, a firm can pay up
lo the point where it can no longer do
}‘/"' ess.? However. it is evident that

& 283, by inserting these two factors
N, .ae Act, for most cases did not
Intend that TSCA civil penalties present
80 great a turden as to pose the threat
of destroying, or even severely
Impairing, a firm's business.

Measuring a firm's ability to pay ‘a
cash peralty, without ceasing to be
Operable, can be extremely complex.
ghg focus is on the solvency of the firm,
~atzer than performing extensive
<nancial analysis of a firm, which
would take an unreasonable effort on
the part cf both the Agency and the fimm,
't is believed that a year's net income, as
determined by a fixed percentage of
'0tal sajes, wiil generaily yieid an
amount whick the firm can afford to
Pay. The average ratio of net income to
Sales level for U.S. manufacturing in the
Past five vears is approximately five

2r2ent (1975 Economic Report of the
President). Since small firms are
$ererally sligntly less profitable than
E"erage sized firms. and since small
1Tns are the ones most likelv to have
dx{x:c‘ ity paying TSCA penaities. the
#uideline is reduced to four percent.
e

*Tecanically. a firm would often be able to pay

KWI imposing a penaity wouid cause it to file for
/ "2ICK Since @ recrganization might sull leave

I .\ness in operation.

. ..<nceivrth "30ility 10 pay” will be used to
Neiude “abuity 10 cantinue ia busiaess”.

Even where the net income is
negative, four percent of gross sales
should still be used as the "ability to
pay” guideline, since companies with
high sales will be presumed to have
sufficient cash to pay penaities even
where there have been net losses.

For purposes of calculating the ability
to pay. figures for the current year and
the pricr three years should be
averaged. Four percent of the average
sales will serve gs the guideiine for
whether the company has the ability to
pay.

“(b} Application of ability to pay.
While it would be possible for an
inspector to utilize Dunn and Bradstreet,
or to inquire during the course of the
inspection to ascertain sales data, the
firm should be presumed to have the
ability to pay at the time the complaint
is issued. This is preferabie not cnly for
purposes of administrative convenience,
but also because many firms will not
have their sales information in Dunn
and Bradstreet or similar publications,
and because the Act indicates that
financial and sales data are only subject
to inspection when “the nature and
extent of such data are described with
reasconable specificity in the written
notice (of inspection).” § 11{t}{Z). This
singling out by Congress cf taese {actors
indicates that they are not to be
routinely asked for in every inspection,
and since any alleged viclator can raise
the issue of ability to pay in his answer
to the complaint, both the Agency and
the inspected firm will save time agd’
resources by using this approach. Of
course, if such information can easily be
obtained prior to or during the
inspection. there is no harm in doing so.

If the firm raises the issue of inability
to pay in its answer, or in the course of
settlement discussions, the four percent
guideline discussed above should be the
model to [ollow. The firm showld be
asked to bring appropriate
documentation to indicate what their
sales have been. such as tax returns,
financial statements, e!c. If the proposed
penalty exceeds four percent of tota
sales, the penalty may be reduced ta an
affordable level.

There may be some cases where a
firm argues that it cannot afford to pay

.

. -—.evea though the penaity as adjusted

does not exceed [our percent of sales. A
variety of factors. tco compiex to
discuss here, might require such further
adjustment to be made. In complex
cases, the agency mzy need lo reivona
management division economist or an
accountant to analvze ihe firm's ability

to pay and. on a case-by-case basis, to
further reduce the proposed penalty.®

8. Other factors at justice may
reguire. While two “other factors™ have
been incorporated as adjustment
factors, other issues mignt arise. on a
case-by-case basis, which should be
considered in assessing penalties.
Among these factors are:

» Money spent by the violator in
cleaning up or otherwise mitigotion the
harm caused by the violction. Normally
there should be no reduction for these .
costs, since it is part of the cost of
violation. However, there may be
instances where the cost of penalty, plus
cost of cleanup, are excess:ve for the
particular violation, so that some credit
for these expenditures shouid be given.

» New ownership for “history of
violations.” It may be unfair in some
cases to burden new ownership with the
previous owner's history.

¢ National defense.

s Foreign policy.

® Conflict or amkiguity vis-a-vis o:her
Fedsral statutes aad reguiaiiors (e.3.
OSHA, USDA, DOE).

» Eavironmentallv beneficicl
expenditure. Circumstances may arise
where a violator will offer to make
expenditures for envirocamentally
beneficial purposes abeve and beyvond
those required by law, in iizu of paving
civil penaities. The Agency, in penaity
actions in the U.S. Districr Courts under
the Clean Ajr and Water Acts, has
determined that crediting such
expenditures is consistent with the
purpose of civil penalty assessment.
Although civil penalties under TSCA are
administratively assessed, the same

 The analyst must keep reveral particular points
In mind. First. smail firms citan report no laxaple
income. and instead provige s returs of their
owner/operators through salanes and benefits such
as automobiles, medical plans. and so forth. When
reconsuuctiag the firm's cash flow, owner/
operators should receive as payment fcr services
oty that amount which they could obtaia for
providing similar services in the ceneral labor
marxet. The rest of their compensauon shouid
property be sssigned to profit for the company. The
secand pont to keep it mind in examining tax
rerurns 1s that smail. privately-owned plants often
heve severai corporations set up 2 handle various
aspects of the business. If one cr more of these
caorperations is culpabie for son:e part of tae TSCA
vidgiation, the tax returns {cr ail iaveived
corporations saould be exanuned and a comained
casn flow pregared. Once the firm's historical cash
Mlows have been assembled. tne analyst must maka
soms assessment of the iikeiy fviure pat of ne
company. in so doing, the analyst must consider the
firm's ability to earn cash {ram-its aperations. its
abiiity to liquidale assets to mest penally amounts
(and g2l remain in business), and its aviiity 1o raise
additional cash from lenders and its owners. The
anaiyst must judge these {actors without expenaing
excessive resources on the anaiysis. Such a process
cun be assisted throunh ciscussicns with
126 iduiis knowicdaaubie in the partisuiar
industry. such a9 local bankers, consuitants, and
others, il agpropridie,
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rational applies. This ad;ustment, which
constitutes a credit against the actual
penalty amount, will normally be
discussed only in the course of
settlement negotiations. The criteria for
acceptable credits are discussed in
detail in section VIII of the April 11, 1878
Civil Penalty Policy. Eefore proposed
credit amounts can be incorporated into
a settlement, the comglainant must
assure himself that the penaity {with
credit adjustment) is consistent with the
April 11, 1678, Civil Penalty Policy, and
that the company has not already
received credits in another enforcement
action for the same environmentally
beneficial expenditures, The settlement
agreement incorporating such an
adjustment shouid make clear what the
actual penalty assessment is, after
which the terms of the reduction should
be spelled out in detail and in a clearly
enforceable manner.

* Significant-minor borcerline
violations. Occasionally a violation,
wtile of significant extent, will be so
clese to the borderline separating minor
and signficant violations that the
penalty may seem dispreportionately
high. In this situation, additional
reduction of up to 25% off the GEP may
be applied before the other adjustment
factor are considered.

Continuing Violations

Since the Act provides not only that
civil penalties may be assessed up to
$23,000 for each violation, but that each
day a violation continues constitutes a
separate viclation for which additional
nenalties may be assessed, there is a
potential for very large penalties to be
assessed in many situations. In some
cases, such large penalties will be
appropriate for continuing violations.
whiie for others, such as late inventory
reporting, assessing an additional
peralty for each day of violation would
yield a penalty assessment fcr greater
than the violation merits. The specific
penalty guidelines will discuss the types
of continuing viclations which should be
assessed on a per-day basis. This
discussion should indicate bow criteria
such as this will be applied. e.g.. which
continuing violations should never be
penalized on a per-day basis, and which
should usuaily or always be sa
penalized.

When a penalty is assessed on a per-
day basis for a continuing violation,
care must De taken to assure that the
adjustment factars. "government clean
up costs”, and “economic tenefits from
non-compliance” are spread over the
entire penalty, since these figures are
caiculated by looking at the entire
vioiative situation. For example, if a
continuing vioiation lasted four days

and generated $40.000 in government
clean-up easts, these $40.000 in costs
should be added to the daily penalties
{although each day would stiil be limited
to a maximum $25.000 penalty).
Continuing violations are
distinguished from muitipie violations
and violations which occur several
separate tmes. These latter violations
will generally be separately assessed.

Settiement

This guidance does not prescribe a
specific percentage guideline for penalty
reductions in the course of settlement.
While, as a general rule, penalties may
be altered in the course of settlement,
there should always be some
substantive reason given, which is to be
incorporated in any settlement
agreement and consent decree and final
order fcr any penalty reducticn. Other
aspects of settlement are discussed in
the context of particular penalty factors.

Designing and Applying a Specific
Penaity Guidonce

Designing a Specific Penalty Guidance

The specific penalty guidarce, which
will usually be developed as part of the
enforcement strategy ior a particular
regulation, will provide the detailed
informalion needed 1o fit perticuiar
violations in the overall ¢ivil penalty
system. Each specific penalty guidance
will address:

¢+ To the exten! possible, the types of
violations that can occur:

* How to evaluate the nature (i.e.. whether
chemicai control: or information gathering) of
8 violation:

* How to determine and classify the extent
of possibie harm posed by a given violations;

¢ Special considerations in using the
adjustment {actors. parucularly including
means of estimating government clean-up
costs and econoric benefits from non-
compliance:

* How and when 1o utilize the concept of
multi-day viclations:

* Any “other matlers as justice may
require” which may particularly apply to the
given reguiation; and

¢ Anything sise necessary to eflectuale
enforcement of the reguiation and the Act's
penaily poiicy.

Applying o Specific Peralty Guidance
This section briefly summarizes the
steps necessary to calculate a proposed

penalty assessment.

Stap 1: Utilizing the specific penaity
guidances, determine thie natuse. extent. and
circumstances of the violation.

Step 2: Find the appropriate extent 'and
circumstances levels on the gravity based
penalty marrix to determine the gravity based
penalty (CBP).

Sten 3: Determurie (he percentige
adjusiment fur cuipauiity, if any.

Step 4: Determine the percentage
adjustment for history. if any.

Step 5: Add the adjustment percentages
from stens 3 and 4 and apply the CBP. If the
amount is in excess of $23.00C, reduce the
penalty to $23.0C0.

Step 6 Multipiy the step 3 figure by the
number of days of violaticn,

Step 7: Apply government cleanup costs
adjustment, if applicable. Add 1o the step 8
figure.

Step 8: Apply economic gains from non-
compliance adjusument. if applicabie. Add to
the step 8 figure.

Step & Make ciber adjusuments “as justice
may reguirs.”

Step 10: Issue formal complaint proposing
the penalty.

Step 12: Discuass settlement any time before
a final adminisiralive Jaw judge’s decision
funless the compiaint is not coatesied and
becomes final as a matter of law). If
applicable, datermine viciator's ability to
pay. If appropriata, reduce peralty to amount
violator can afford 2 pay. Penaliies may be
reduced as a conditicn of setiiement,

Step 12: Issue Final order.

Civil Penalty Assessment Worksheet

Name of Respar.dent:
Address of Resnondent:

{1) Complaint L.D. Number
(2] Date Compiuant lssued:
(3) Date Answer Received:
4) Date Defauit Order Sent:
5) Date Consent A2reement Signed: ————ee—
16) Dute Final Ordor 3unt
{7) Date Remutiance Received:

1. Gravity Based Penaity {CEF) iremm
MAix, S,

2 Percent increase or decrease for
culpability, Tme,

3. Percent increase for viviation history,

Il

4. Acd lines 2 and 2. “Smamn,

5. Multiply GBP by percentage lotal oniine
4, Srmomme,

6. Add lines 1 ard 5 (subtract line § from
line 1if negative percentage), Se——.

7. Enter [ine 8 amount &2 523,000, whichever
i8 /055, Swememn,

8. Multipiy line 7 by the number of days of
viclation, Se—.

9. Gavernment clean.up costs. if any, S—e.

10. Econormuc gains rom non-compliance. if
appropriate, Sem,

11. Add lines 8 threush 10, Swemm.

12. Total of other agjustmenta as justice
May require, Semm,

13. [f lin2 12 resresauts a net increzse to
the penalty add line 12 10 line 11, Swr—-,

or

If line 12 represents a net decease to the
penalty subtract line 12 jrom line 1, S,

Note.~Line 13 shouid be the proposed
penalty {or a given viclation. Trus procedure
is reseated for cach vivlation.

PCB Penalty Policy
Introduction
Background

On March 10,1922 tha Agency igsued
a TSCA Civil Penuity Puiicy
memorandum. That document
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implerments a system for determining
cenalties in acminusirative actions
;,7': t pursuant to Section 18 of the
; Substance Control Act (TSCA).
et that system, penaities are
determined in two stages: (1)
Cetermination of a “gravity based
cenaity” (G3P), and (2} adjustments to
ne gravity based peralty.

To determine the sravity based
senalty, the following faciors affecting a
vioiation's gravity are considered:

* The "nature” of the viclation.

e The "axtent” of environmental harm that
could result from a given violation. and

¢ The “circumstances” of the violation.

These factors are incorporated on a
matrix which allows determination of
the appropriate gravity tesed penalty,

Once the gravity based penalty has
been determiined. upward or downward
adjustments to the penalty amount are
made in consiceration of these other
factors:

¢ Cuipability,

* History of such vioiations,

¢ Abiiity to pay.

s Ability to continue in business, and

* Such other matters as justice may
require.

The TSCA Civil Penalty Poiicy system
provides a framewaork for the

iopment of ingividua! penaity

/)v nces for each rule promulgated
3 _* TSCA. This document sets forth
Agnncy poiicy for the use of the GBP
Matrix to assess penalties for specific
violations of the regulations regarding
pelychlorinated bipaenvis (PC3s). These
reguiations appear at 43 FR 7130 (Feb.
17, 1978) and 44 FR 31514 (May 31, 1978).
The document also will explain where

multipie violations should be charged.
and how penalties should be determined
for such viclations.

This policy is being issued as an
interim guicance for the determination
of penalities for viciations of the PCB
regulations. The Agency will review its
experience with this po ;cy before
issuing a final penalty pclicy for the PCB
rule. The final policy wiil also address
any special consicerations which the
Agency decides shouid be used to apply
the adjustment factcrs (e.g.. removing
benefits from non-compiiance.)

A summary of the policy appears
immediately below the appiicability
section. That summary is followed by a
de:ailed explanation cf the policy.
Applicability

This policy is immediateiy applicable
and should be used ‘o caiculate
penalties for all administrative actions
concerning PCBs instituted after the
date of the poiicy. regardless of the date
of violatior. Pending cases should be
reviewed to determine whether the
penalty calculated undar this policy is
lower than the penalty in the civil
complaint. If this policy vields a lower
penalty. an amendment to the complaint
should be made to substitute the lower
penalty. This.policy skouid not be used
10 raise penalties in existing actions. iNo
case shculd be settled {or an amount
higher than the penalty which this policy
would yield.

Summary of the Policy

The gravity based penalty (GEP),
based on the natur=. extent, and
circumstances of the vioiation, is found
from the following matrix:

Tabie |
Exend of poterual camage
A -] [+
Mayor Sigreficant Mmor
Crer i y o g
Fagn range 1 £25,000 $17.000 $5.000
2 20.000 13.000 3.000
e range. 3 15.000 10.000 1,500
4 10.000 8.000 1.000
Low range. s 5,000 3,000 500
] 2000 1300 aan]
Since the purpose of the PCB Extent

- regulation is to prevext additional PCBs .

from entering the eavironment. ail

viglaticns cf it are chemical control

violations by nature. Thus, the nature is

LHe same for all viclations. To use the
malrix to determine a penalty for a
wvioiation, it 13 necessary to

v Jrmune the extent and circumstances
of each vioiation.

The extent is determined by th
amount and concentration of the PCB
material invoived. The totul weight of
PCB material should be ascertained for
each violation of the rule. That weight
should then be recuzzd. depending on
the concentration, as foliows:

Table
Concentration Reductions

{1) 50499 ppm==70% recuction.

{2) 500-9.959 ppm-=30~7 reduction.

{3) 10,000~99.999 ppm-—20 reduction.
{4) over 100.000 ppm—no Teduction.

Exceptions: This reduction step does
not apply in the following
circumstances:

(i) Viclations of 40 CFP. 761.10(d) {road
oiling. coating. dust control}:

(ii} Where the violation consists of failing
to test to qualify for an autnerization; ot

(iii) For soiids. where the unit of
measurement is other than the actual weight.

Extent categories: The total weight -
figures, reduced by the concentration. if
applicable, are used to dctermine extent,
as follows:

Table I

(A) Major—=3000 kg. or more.

(B) Significant—1000 kg. more. but less
than 5600 kg.

{C) Minor=-less than 1000 kg.

Alternative measures: If weight is not
available, use these alternative
measures:

Table IV

{(A) Mazjor:
Liguid

(a) 1100 gallons or more. or

(©)a contaminated area of 750 square feet
or more, or

(¢} 300 or more large capacxtors.

Non-liguid

{a} 100 or mare filty-five gadon drums
containing contaminated so0il. rags. debris ot
small capacitors; or

{b} 25 or more drained transiormers. or 100
or mofe empty drums which once contained
PCB fluid. or any other PCS solids having a
volume of 730 cubic feet or more.

(B) Significant:

Liguids i
{a) 220 gallons or more but less than 1100

gallons, or
(b) A contaiminated area of 150 square feet

" or greater, but less than 730 square jeet. or

() 80 large capacitors or more. but less
than 300 laroe capacitors.

Non-liquids

(a) 20 or more. but less than 100 ﬁf'y-ﬁve
gallon drums containing contaminated soil,
rags. debris or small capacitors.

{L) 5 ar more. but less wman 23, drained
transformers, or more than 20, but less than
100. empty drums which once contained PCB
fluids, or any other solid having a volume of
150 or more, but iess than 730 cubic feet

(C) Minorm
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Ligquids

(&) Less than 220 gallons, or

(b} A contaminated area of less than 150
square [eet,

(¢) Less than 60 large capacitors.

Non-liguids

(a) Less than 20 filty-five gallon durms
<ontaining contaminated soil, rags, debris or
smail capacitors; or

{b) Less than 5 drained transformers. 20
fifty-five gallon drums which previousiy
contained PCB fluids, or any other PC3 solid
?avmg a volume of approximateiy 150 cubic
eel

Spills into water. food or feeds. Any
PCB disposal which results in
contamination of surface or ground
wataer, or food or feeds is a/ways major
in extent.

Circumstences (Probabilicy for Demage)

" To determine which level on the
circumstances axis to use, classify each
violation of the regulation into one of
these eizht categories of violation:

(1) Disposal

{2) Marking

(3) Storage

(4) Manufacturing
{5) Processing

(8) Distribution
(7} Use

{8) Recordkeeping

After classifying the violations,
determine the level on the
circumstances axis from the following
chart:

Table V

High range:-

Leve/ one:

(1) Improper dispcsal.

(2) Manufacturing

Leval two:

{1) Processing.

(2} Distribution.

(3) Lmproper use.

Medium ronge:

Leve/ three:

(1) Major storage violations.

{2) Major recordkeeping violations,
disposal [acilities.

(3) Major marking violaticns.

Lavel four:

(1) Major recordkeeping violadons, use and
storage facilities.

Low rarge:

Leve/ five:

(1) Failure to date PCB items placad in
storage.

{2) Minor storage viclations.

(3) Minor marking violaticns.

Leve! six:

(1) Minor recordkeeping violations.

{2) Failure 10 use “No PC3s" lable as
muired.

Finding the GBP pencity. The extent
and circumstances, as determined
above, will determine a penaity emount
on the GBP Matrix, Tabie L This figure
should be entered on line one (1) of the

Civil Penalty Assessment Worksheet,
(hereinafter, “warksheet”) attached as
Appendix A. The other penalty factors,
such as culpability, ability to pay. and
others, should be applied in the manner
described in the TSCA Civil Penalty
Policy.

Muitiple Violations

Assess multiple violations against a
single violator in any of the following
circumstances:

(1} The violations fall inte more than one
violation category;

{2) The violations are in substantially
different locations: or

(3) There is evidence that the violation has
been committed on repeated occasions or has
contipued {or more than one day.

If multiple violations are charged
because of evidence of repeated or
continuing conditions, the penalty will
normally be calculated using the
proportional penaity calculation, which
appears in Table VI, below. However,
the Agency can exercise its discretion
either to charge for only one day, or to
charge on a straight per day or per. ..
wviolation basis (GBP X number of days
or violations], depending on factors such

as substantial actual harm, the unusual .

nature of risk presented, or other unique
circumstances.

Table V1
Proportiona! Penalty Calculation

Step 1: Find the total amount of PCB
materials invoived. If more than twc Umes
the major extent category, (maore than 10.000
kg.) go to step L I less than two times the

_ mimimum amount in the major extent

category (less than 10.000 kg.), use this
amount to get a penalty from the GEP Matrix
Divide the penaity by the number of days *
and enter on line one of the worksheaet
(Appendix A).

Step 2: Divide the amount from step one by
the minimum amaunt in the major extent
category (5000 kg). (Round fractions to one
decimal place.)

Step 3: Multiply the amount form step two
by the dollar smount from the GBP Martix
major extent category. This is the total GBP
charged.

Step 4: Divide the amount from step 3 by
the number of days or violations invoived,
Enter this daily smount on line one of the
worksheet (Appendix A),

Explanation of Policy

Naoture

Since the purpose of the PCB
regulation is to prevent further
introduction of PCBs into the
environment. this regulation is a

11t should be poted that if the proportional
penaity calculation is based on repeated violations,
then the caiculation at line 8 of the worksheset
should represent the number of vioiations rather
than the rumoer of days.

chemical control regulation. as defined
by the TSCA Civil Penalty Policy.
Accordingly, most violaticns of this
regulation are chemical control
violations. The only exception would be
violaticns of the recordkeeping
requirements, which are control-
associated data-gathering in nature. The
Agency has taken this into account in
designing a specific policy for PCB
penalities. The definitions of the “extent”
and “circumstances” categories below
reflect the naiure of these violations.

Extent

Because the PCB regulations are
chemical control and control-associated
data-gathering in nature, the greater the
amount of PCB containing material

" (hereinafter, "PC3 material”) involved in

a particular violation. the more likely it
is that harm wiil resuit from the
violation of the PCB rules. For tais
reason, the amount of PC3 material®
involved in a particular incident will
determine whether the major.
significant, or minor extent category
should be used in deriving a penalty-
from the GBP Maurix. Since t=e
concentration of the PCB material
involved in an inctdent will also affect
the potential for harm, this factor must
also be considered in determiring which
extent category is applicatle toa
particular violation.

Amount of Material Invoived

The maost obvious measure of the
amount of PCB material involved in a
viclation is weight, Therelore, the
weight of the PCB material involved in a
violation is the primary delerminant of
the extent category to be used to find
the GBP. To be consistent with the three
extent categories of the GBP Matrix (i.e.
major, significant, and minor)}, three
weight classes have been chosen to
define the extent of a PCB violation,
These classes are as follows:

{A) Major: 5000 kilograms or more.

(B) Significant Between 1000 and 5000
kilograms.

(C) Minor: Less than 1000 kilograms.

The minor category weight was
defined as less than 1000 kilograms
because this is slightiy less than the
amount of PCBs in an average
transformer. Since a major portion of the
PC3Bs in existence are in transiormers, it

-is essential that these items be disposed

of properly. Accordingly, the Agency
defined the minor categorv as an

amount of PCBs less than the contents

of an average transformer, so that most -
tansformers would fall in the significant.
category. The Agency believes this will
encourage the proper disposal of '
transformers.
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The major catezery weight was
eiected at 30 a3. aiicgrams. This is
"gmly less than the contents of five

—eraze size ‘ransicrmers., and
“Zorresponds to the fac! that the penalty
‘or a major imoroper disposai ts ive
nmes larger than taat for a minor
imeroper disposal: that is, $25.000 versus
$5.000. [As will be seen pelow. improper
disoosal is always level one on the
circumsiances axis.) The significant
category is defined as 1.0C0 kg. or
greater. but less than 5,000 kg. This
cefinition is a direct consequence of the
definition of the other two categories.

Units Other Than Weight

The Agency realizes that there will be
situations whnere the number of
kiiogrars of PCBs involved is not easily
determined. In many cases, other units
of measurement (e.g. gallons. cubic feet,
etc.) may be more easily obtained.
Additionaliy. some violations will
involve non-liguid PC3 material. usually
as a resuit of liquid PCBs being spilled
into or cleaned up bv absarbent saiid
materials. Suca solids will often weigh
considerablv more than liquid PCBs. If
the penalty for such solids were based
on the weight categories outlined above,

# result, in the Agency’s opinion.

:id be inequitable.

. OF these reasons, the Agency has
decided to define each of the three
extent categories by several diiferent
unis of measurement. Although these
units ot measurement are not
necessarily equal. it is the Agency's"
opinion tnat they are generally
Somparaole.

(A} Major:
Liguid
{a) 1100 gallons or mdre. or
{b) A contaminated area of 730 square feet

Or more, or

(€} 300 or more large capacitors
Non-iiquid

(a) 100 or more fifty-five gallon drums
contarning contaminated soil, rags. debris or
small capacitors, or

{0} 25 or mare drained transiormers. or 100
or more empty filty-five gallon drums which
once ccntained PC3 {luid. or any other PC3

Soiid having a voiume of 730 cubic feet or
more.

{B) Significans

Liquids
{a) 220 gailons or more, but less than 1,100
ons, cr

‘ A contaminated ares of 150 square feet
~ater. but less than 750 square (eet, or

t¢) 80 large capacitors or mare, but less

than 300 large capacitars.

Non-fiquids

{a) 20 or more but less than 100, fifty-five
gallon drums containing ccataminated soil,
razs. debsis or smali citpaciinrs,

(b} S or more. but less than 23, drained
transiormers: or more than 20. but less than
100, empty fifty-five galion drums which once
contained PCB fluics, or any other solid
having 3 volume of 130. dut less than 730,
cubic feet.

{c) Minor
Liguids

Less than 220 gailons. or

{b) A contaminated area of iess then 150

square feet. or

(¢} Less than 60 large capacitors.
Non-liquids

{a) Less than 20 fifty-five gailon drums
containing contaminated soil. rags, debns or
small capacitors: or .

(b} Less than 3 drained transformers, 20
fifty-five gallon drums which previously
contained PCB's fluids. or any other PCB
solid having a volume of approximately 150
cubic feet. ’

The figures above are based on the

-assumption that the densityof PC3-

fluids is 10 Ibs. per gallon. which is the
average densitv of high concentration
PCB's. If the actual density of the fluid
involved is known, then the actual
density should be used to convert the
volume of fluids involved into kilograms.
The figure for capacitors is based on an
average of 36 pounds of fiuid in the most
popular models of large capacitors.
Because it is often cifficult to
determine the amount of PCE's in a
solid. the Agency did not attempt to
define the extent categaries for saiids by
trying to estimate how much solid PC3
material had the same arjount of PCB's
as the average PCB transformer. Instead.
the Agency tried to maintain the same
economic incentives for soiids as for
liquids. Thus. the decision to make 20
drums the cut off point jor the upper
limit of the minor categary is based on
an estimate that the cost of disposing of
twenty 55 gallon drums. either empty cr
containing PC3 solids. is approximaltely
the same as the cost of incinerating the
liquid in one transiormer.
- In certain instances. the use of the
different units of measurement
discussed above would resuitina
particular violation falling into more
than one category. For example. fluid
PCB material having a density less than
that of average high concentration PC3's
may result in 230 gailons weighing as

little as 900 kilograms. Using the gallon

measurements. tiis wouid be a
significant violation: but using the
kiiogram measurement. this would be a
minor violation. in such instances. the
penalty snould be tused on the category
determined by the actual weight, in
kilograms. of the maturial involved. if

this information is known. If the weight
is not known, the gallon measure shouid
be used.

Exceptions to Extent Category

Spills inte water. \Where any improper
disposal results in a contamination of
surface or ground water. the extent will’
afwvays be considered major. Since it is
virtually impossible to remove all PCB's
from suriace or ground water once a
spill occurs. environmental harm is
almost assured. Because of this clean-up
problem, such a spill creates a
substantial risk of human exposure,
either directly {rom the water, or
through the food chain. For these
reasons, the Agency believes that spills
into surface or ground water are always
major incidents, regardiess of the
amount and concentration.

Soills into food and feed. Where any
improper disposal results directiy in
contamination of food or feed. the
extent is a/ways major. I such spills are

~not quickly detected, they will resultin
direct human exposure, Even if the
problem is detected before humans eat
the contaminated focod. it istikely that
the cost of finding and destroving the
contaminated products will be higit.
Thus. the Agency believes such
incidents sheuld always be considered
major in extent.

Concentration Adius:ments

The Agency recognizes that the
concentration of the PCE materials is a
relevant factor to consider in
determining the amouxt of damage done
from a viciation of this reguiation,
Obviously, 2 spill of high concentration
PCB’s puts more contaminants into the
environment than a spill of low
concentration PCB's. Nonetheless.
because PCB's can be toxic at very iow
concentrations, a spill of a large amount
of low concentration FCB material could
cause widespread harm. Thus, a svstem
which would require the total weight of
PCB material involved (o be reduced in
direct proportion to the concentration of
that material would severely undermine
the regulatory scheme.

The problem is illustrated by the
foliowing hypotheticai: Someone spiils
2.0C0.000 'bs. {or 909.090 kgs.) of fluid
containing PCBs at a concentration of
1.000 parts per million-(pom). If. in
caicuiating ifie penaity, tne total weight
of the fluid was reduced by the direct
proportion of the concentration. less
than 1.000 kilograms of PCBs wouid be
involved for the purpose of calculating 3
penalty. As a result. this incident wouid

. be considered minor in extent. and the
violator wouid not be iined more than

- 88.000. A penalty as small as this would
not reflect the potential for harm to the
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eavironment and would create an
erormous eccnomic incentive for people
!nimproperiy dispose of PCBs at low
*entrations, contrary to the intent of
_eguiations.

—~i's account for the effect of the
concentration of PCB liqu:ds in
determining he extent of a violation,
and at the same time establish a svstem
wiatch does not severely hinder the
agency's program. the following system
has been develoged. To determine the
extent of probabie damage for a
particular violation, the total amount of
PC3 material invoived in an incident
should be reduced by the percentages
which appear below:

{1) 50499 pom——70% reduction.

{2) 500-9.C00 ppm~=30% reduction,

{31 10.000~99.5¢9 ppm—20% reduction.
{4) 100,000 ppm or above—-no reduction.

Thus. in the hypothetical quoted
above, where 2.000.000 ibs. of PCB fuid
at a concentration of 1,000 pom was

-¢isposed of. the total amount wouid be
reduced by 50%. Thus, the amount of
fluids for determining the extent of the
prebable harm would be 1.000.000 lbs.,or
454,545 kilograms. - — - . .

Exceptions to Concentration Adjustment
Caleculation

These concentrations adjustment
factors are not used in the loilowing
sircumstances:

Weoste 0il The use of waste oil that
coatains detectable concantrations of
PCBs as a sealant, coating, or dust
control agent which is prohibited by 40
CFR 761.10(d). is one situation where the
concentration reduction would not
apply. The agency chose to prohibit
these uses whenever any detectable
level of PCBs were present because any
-such use of PCBs is likely 10 result in
widespread environmental and heaith
damage. Thus. allowing any reduction of
the amount of PCBs used by virtue of
low concentration would be contrary to
the reguiatory scheme.

Feifure to test. The concentration
reduction aiso does not apply where the
violation is the {ailure to test Liquid
required to be tested: for example, the
contents of a heat transfer system that
has contained PCBs. 40 CFR 751.31{4){1).
In such cases, the risk created by the
vioiation is that the fluid will be high
concentration PC3s, and that this
matenal wiil centinue in use. Thus. the
Agency feeis that these persons should
not ootain a fortuitous denefit when the
liguid is finaily tested and found to be of
some lower concentration,

Alternative mecsure for solids.
Finally, the concentration adjustment
shouid not be used when the PCB
material is measurea by one of the

alternative measures for solids which
appearin Tabie IV. These alternative
measures were chgsen to maintain
econgmic incentives for proper dispasal.
The cost of disposz! of such materiais is
not dependent on the concentration of
the PCBs in them. Aczordingly. to allow
adjusimen's for [ower concentration
might remove the ezonomic incentives 1o
dispose of these materiais properly.

Circumstances

The other variable for determining a
penalty from the CRP Matrix is the
circumstances of the viclation, aiso
called the probability of damages. The
TSCA Civil Penalty System established
three ranges of probability of damages,
high, medium, and low, Each of these
ranges in turn has two different [evels.
for a total of six leveis of prozability of
damages.

Explaration of Categories

Because there are many ways the PCB

regulation 2an ba violated. and because
each of these violations couid occur in
so many different environmentai
contexts, it is virtually impossible to
assess in advance all the possibie
factors that logicaily might have some |
irapact on the probability of damages for
a particular PCB violation. It would be
even more difficult to try to determine,
in advance. how all ¢Fthese factars
would interact in any particular
situation, For this reason, the Agency
believes it is appropriate to-group the
different types of PCB viclations, assess
the probability for harm resulting from
each rype of violation, and then assign
that type of viclaiion 1o one of the levels
on the circumstances axis of the GBP
Matrix.

For the purposes of assessing the
prabability of damages from a particular
tyre of PC3 violation. all the possinie
violations of the PCB rule can be
grouped into eight categories, as follows:

(1) Disposal

{2) Marking

{3) Storage

(4) Manufacturing

{S) Processing

{6) Distrmibuting

(7} Use

{8) Recordkeeping
Immediately below is a table assigning
the different categories of PC3
violations to the laveis of srghabiliiy of
damages on the G32 Matrix. After the
table. the reasons {or the assignment of
each category of viojauon to a ievel of
probability of damages is expiained,

High Range

Level one: .
(1} Improper disprsal of PCTs. This
includes aperating disposal {acilities at

cunditions waich oo not meet the
requiremants of the reguiations. It also
includes any uncoatrolled discharge of PC3s.
e.2.. Leakage frcm a stored contaner.

{2} Manufacturing of PCBs without an
exemplion of in viclation of any conditien of
an exemption.

Leve/ two:

{1) Processing PCBs without an exemption
or in violation of any coandition of an
exempticn.

(2) Distribution in commerce of PCBs
without exemption or in vioiation of any
concition of an exem»stion.

(3} Imprecer use o PCEs or using FT8s5 in
vivlation of any condition of authonzation.
For example, this incivdes removing a co!l
from a PCE wensiormer for servicing, and the
failure to test a neat transfer sysiem that
once contained PCBs.

Medium Range

Level three:

(1) Major storage violations. A major
storage violaticn means a situation where a
signiiicant poriion of spilled matenial wouid
not be contained. Sxampies of such sitvaions
are storage in areas with no cyrhisng, non.
eontiruous or rne figoring. or unseaied foor

rains. Storage of PCRs 10 a area with
permeable flooring or curbing would aiso te
a maior storage violation.

(2} No records or major record keeoing
violations-at disposal facilities. inciucing nizh
eificiency boilers and landfills. Maior record
keeping violaticns would include the failure
to keep data on incinerator operating
parameters.

(3) Major marking violations. A major
mariing violauon s a situation where there
is no indicaticn 1o somecne who ts unfamiliar
with the situation ihat PCBs 3¢ present.

Leve! four:

(1) No records or maior recordxeeping
vioiations at {sciiities that use or store PCSs,
Major recordkeeping violations wou.d
inciuce the absence of data on FC3
transiormers, and the apsence of recu:ds on
any wansfer of PCBs from ihe site.

Low Range

Leve! five: -

{1} Failure 0 daie PCZ items piuced 1n
storaqe.

{2) Minor storage violations. Exampleas of
these are smail cracks in walls, no rool. o
small cracks in othervise unpervious fioser or
cusbing.

{3) Minor marking violations. These are
situgtions in wiich ail (he requirements of the
rule have not been {oliowed. but there are
suficient indications to notify somecne
unfamilar with the situation that PCBs are
present and enable thern 10 1dentify PCB
items. An exampie would be the failure to
mark a transport vehicie containing PCB
items which are themseives marked.

Lever sine

(1) Miror recordkeeping violations.
Examples of such violations are smail errors
in the numbers of large capacitors. smail
errors in aumbser of contaners, or the
omission of the date of transfer on PCBs.

{2) Failure to labet small capaciters.
fluarescent light bailasts, or large low voitage
cupucitors with o "no FCBs” lubel as required
by 40 CFR 761.20(q}.
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vigncion ‘or Assignment of Levels of

:,' of Demage

o e This level contains the two

'3l e which tne Agency considers
13t semcus. manuiaciuning and
sroper disposal. Manulaciunng is
remelv serious bDecause it creates
w PC3s. [nsocoing. it eniarges tne
i of environmental and human
icosure. places additcnal burcens on
sposal ‘acilities, and increases the
35t of nrotecing tne pubitc from this
semical. Improper cisposal creztes
rave nsks of harmto the environment
r human health, because it assures the

riay of more PCBs into the
avironment. This is contrary to the
rnain thrust of the PCE regulation. which
nvas to prevent further contamination of
he environment with PCBs. Thus, these
viclations are consicered to be the most
serious, and provide the standard
against whicn the other PCB violations
are measured.
Level nwo. The violations which were
piaced in lavel 'wo on the GBP Matrix
were those whaich the Agency o
corsicered to be the most likelv to resujt
in izproper disposal. For example,
rrocessing or distripution of PC3s
wiiout an exemption of in violation of
a condition cf an exemption is likely to
1/ n spillage. leakage, voiatilization
¢ r uncontroiled discharges of
PL.« Simiiarly, improper use of PC3s
will, at worst, result in PCB
contamination of a wide range of
products {as when they are used ina
‘eaking hydraulic system), or at best will
result in an increased risk of improper
cisposal.

) Leve/ three. This level includes major
Storage violations. major recordkeeping
fo;anons at disposal facilities. and
T.ajor marking violations. The Agency
regards storage violations, such as the
lack of a floor, to be somewhat less
Sangerqus than the risk incurred by use.
Processing, or distribution of PCBs
Without an exemption. The latter are
very likely to result in improper
dispesal. However, siorage violations
will only cause damage where there is
an accident, or a {eak. which probably
would be unintentional. Nonetneless. if
such events occurred. the possibility for
widespread contamination would be
dg.’i. | 4

Ahe‘ lact of records, or inadequate
*ecords, at disposal faciiities similary
does not present as severe a nisk of
improper disposai as processing of PC3s
without an exemption. However. such 3

P lation severely recuces the Agency's

ity to enforce the requirements of the

~gulation as they pertain lo the
O'Perators of such facilities. Accordingly,
the absence of adequate records at

these facilities removes a significant
incentive for compliance. thus
substantiaily increasing the nsk of
imoroper disposal.

Major marking violations have been
defined as those situations where
someone investigating a sitvation would
not know that PCBs were present of
would be unable to tell which items
contained PCBs. Such a situation creales
a high risk of improper disposal.
However. if the otner portions of (ne
PCB regulation are observed. recorcs
wouid be kept on PCB materials.
thereby creating at least some chance
that improper disposal would not occur.
For this reason. this violation is not
considered as risky as improper use or
distribution. However, where major
marking is associated with other
violations. such as recordkeeping, the
increased risk will be reflected by an
additicnal penalty.

Level four. Level four includes major
recordkeeping violations at facilities
that use or store PCBs. Major
recordkeeping Viotations at faciiities-
that use or store PCBs present a
somewhat lower risk than major
recordkeeping violations at disposal
facilities. Since these facilities do nat
themseives dispose of the PCBs. there is
2 greater chance tha! the PCBs will he
identified as such belcre tney are
actually disposed of. However. the fact
that these violations substantially,
hinder the Agency's apility to trace the
movement of PCB's means that they
make improper disposal more likelv. For
tnis reason. the Agency considers this
violation to be significant.

Level five. lncluded in this category
are the failure to date PCB items placed -
in stcrage. munor siorage vioiations. and

minor marking violations. The {ailure to _ .

date PCB items placed in storage simply
means that the items may be stored
longer than is presentiy permitted by the
rule. Assuming these items are
otherwise treated in accordance with
the rule, the lengthy storage will simply
increase. by a small amount. the risk of
an accidental spill. Similarly. ;ninor
marking violations are. oy definition, .
violations where there is sufficient
marking to aiert someone investigating
the situation that there are PCBs ’
present. Thus. the lixely il effect of sucn
violations is simpiy thal. in emergency

- situations. the length of time. required to

discover the presence of PC3s migit be
increased somewhat. This shouid not
significantly increase the amount ol .
damage done. Finaily. minor storage
viclations are those 1n which any spilied
material will be substartially contained.
Thus. the amount of damage thatcould

result from such violations would be
relatively smail.

Level 5ix. Level six represents those
violations which the Agency delieves
pose the least risk of causing harm. [t
inciudes onjy minor recorcheeping
violations. anc failuré to label with the
“no PCBs” mark. In the case of minor
recordkeeping viclations. such
violations. aithcugh they might make
eniorcement somewhat more gifficult,
shouid not seriousiy impair ine Agency's
enforcement eiforts. The failure to label
with the “no PC3™ mark wiil only resalt
in the disposal of certain items more
carefully than necessary, thereby )
increasing the cost of compliance with
the regulation.

The risk to the environment and
human health in this case 1s mimmal.
Movegver. the Agency beiieves that
there are already substan:ial economic
incentives for manufacturers to compiy
with this lubeling requirement. since
their customers wouid probabiy be
anxious to obtain equipment pearing
such a label.

Using the GBP Matrix To Find a PCS
Penalty :

In order to datermine a penaity fora
specific PCB violation. the jollowin
steps should be followed:

Step 1: Datermine whics cateqary of
violation is involved (i.e.. dispesai. marking,
storage, maguiacturing. processing and
distribution. use. or recardkeeping). If more
than one violation categsry is invoived.
repeal the calculation in steps 2 through 8 for
each violation category. ..

Step 2: Find which jevel the wialation iits
on the circumstinces axis of tn2 SEP Matnix.

Step %: Calcuiate the total amount of PCSs
invaluad_in the vialation. If there are several
materials invoived which fail into different
concentration ranges. do a separite
caiculatton for eagh concentration.

Step 4: Reduce the amounts in step 3 by tne
concentration adjusiment. {Ze sure ‘0 note
the exceptions to this sten}.

Step §: If different concentration ranges are
present, add up the figures from siep 4.

Step 6: Determine which extent catedory
(maijor, significant. or munor! is applicable to
the amount {rom step §.

Step 7: Use the level from step 2 and the
extent {from step 8 to locate the penalty on the
GaP Matrix (E.g.. Level 3, significant is
§10.000}.

Step 8: Enter the amount [rom step 7 on iine
1 of the Civil Penalty Assessment sworksheet
attacaed to the TSCA Cuvil Penaity Pousy.
Use that worksheet to compiets the ’
caleulation of e zenalty accounung lor
factors such as cuipability. nistory of
wviolations. etc.

Exampie

An inspection of X Company reveais
that the foliowing items are ail sicred
for disposal in a room with an earthen
flour
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@upac::cn

Al three zacacitars nive name plates
.3t show that they contain high
concentraten PC3s and have a volume
of 30 gailcns eaca. Oae transiormer
contains 300 gallons, and is tested at
1000 ppm. The second trans{ormer
contains 300 gailons, and is tested at
643 PC2s. ! is leaking, and X's general
foreman says that about 20 gallons have
leaked. The equipment is marked, and X
has records on this equipment Assume
the dersity of ali fluids is 10 Ibs/gal.

Step 1: Determune the categories of
viciation. .

These are:
Disposai
Storage

Secause there are two categories. 8
calculation is needed for each

Disposal
~ Step 2 Find the "circumstances” level Tais
i3 ievel one. for cisposai.

Step J: Find the totai amount involved.
Total disposal: 20 gaions .

20 gal. X 19 1l=s = 200 1lbs.
gaén

k2, » 90 kg,

Step 4: Make concentration adjustment.
.\"o recuction for FCTs over 100.600
PPM. which 18 what was sp:iied.
Step 5: Not applicasie.
Step 8; Datarmine extent category.
90 kg. = Minor
Step 7: Find peralty from matrix.
Lavel one « Minor = $5.000
Step 8: Erter §5.000 or iine 1 of the
worksneet {Acpencix A)
Storcge

Step 2 Find “circumstances” level,
" Major storage (permeable fioor) is
level 3,

S«ep 3: Find total amount invelved.
(4] ower 186,000 ppa:
1 :tlnl!u:u # 5C0 qal. 40
471322938 Y 10 3ea. :
TIT qal.
$30 gal. X 16 1n. )

£ .48 k2,
EP b en

100.0¢0 ppm
[d) scoe10,000 srme

XYY

2633 xg. ove:

1 2ssaslsczec @ 250 3al. :
300 qal. X iC !B, X .45 re. ® 1330 x3.
Gaz. T,

Step 4: Make concentration adiustment.
. (@} over 100.000 ppm=-no acjustment 2583
xg.

(b} 500~10.000 ppm~30% reduction 1330 kg.
X .50 = 675 8.

Step §: Aad figures from step 4.

2655 kg
+ 67%ng.

3330 kg

Step 8: Determine extent category.
3330 k3. = Significant.
Step 7: Find the penalty {rom the matsix.
Level 3 - s:gmificant = 510.000.
Sten 8: Enter 510,000 on line 1 of the
waorksaeet (Appenaix Al

Penalty Assessment for Multiple
Violations .

In the past. the Office of Eaforcement
has had numerous questions about
which circumstances were apprepriate
for the assessment of multiple penaities,
For the purpose of promoting
consistency between regions and ‘o be
consistent with the penalty scheme set
forth above. the following guidelines
should be foilowed {or assessing
multiple peralties. e

Whken Not To Assess Multiple Penalties

There are certain instances when-
separate counts should not be charzed
and multiple penalties not assessed. The
first tvoe of case where this is not
apprepriate is wnere a single situation
presents \'iola!ions_of many portions of
the regulation, which are all in the same
violation category. For example, if X
Company has a storage area which is
unmarked. and which contains one
unmarked PC3 container, there are two
infractions of e reguiaticn: The failure
to mark the container, and the failure o
mark the storage area. However, only
one viclation should e charged:
nameiy. a major marking violation. Both
infractions present the same risk: that is,
that no one will realize that PCBs are
present. Accordingly, only one penalty
is assessed. If the violztion category is
one like marking. which appears at
several levels of the circumstances axis,
the penalty should be asscssed by
looking at the most serious infraction
committed.

Another situation in which only one
count should be alleged and one penality
charged is where there are mualitipie
infractions of \1e same reauistory
requirement. For exampie. if five
transicrmers. are unmarked, onlv one
penalty should be charzed. Ajthough

five transformers present a greater risk
than one transformer, this fact is
accounted for by the larger extent
category applicable to the sityation with
five unmarked transformers. Azain. the
nature of the risk presented is ine same,
so only one penalty is charged.

When Multiple Penalties Shouid Be
Assessed

The most otvious situation for
assessing muitipie penaities is wiare (ne
situation constitutes iniractions of
different viclation categories (e.g.,
marking and storage}. In such instances,
one count shouid be charged for each
violation category. This was dore in the
sample penaity calculacion. above.

Another example of multipie penaities
used properly is where one comcany
has several PC3 situaiions which are in
violation of the regulation in
substantially different locations. v
Cifferent buiidings or yards un the same
site would be suiliciert for 2 muluple
violation; two sites in the same bulicing
would not. unless the beilding is very
large (for example. an autc assembly
building). In these cases. tae separate
locations present segarate and distinct
risks to human health amd the
envirenment. Thus. separate penalties
are justified.

Assessing Pancllies for Consinuing ¢

_Repected Violgtiong

. Section 16 olSCTA clearly gives the
Agency'the power 10 assess penalties on
a daily basis for continuing situations,
such as where 3 transfomer is
improperiv stcred for @ monii. It alsa
gives the Agency the discretion to
charge 2 penaity for each separate act of
a repeated course of conduct, such as
whera someene manufactures PCEs on
twenty diflerent occasions, witnout an
exerption. However. any simpie ru!

the Agency might develop concerning
when to charge multioie counts in such
cases is iixely ic have undesiratle
eifects. For exampie. a policy which said
that only one charge wiil be assessed for
& continuing vioiation would not
adequately protect the environmant,
Uncer such a poiicy, a company with a
leaking PCB transformer would have o
incentive to correct the leak, since how
quickly it acted would not affect the
penaily significantiy. Allernauvaiy, a
policy that required the Agency ta
assess multipie penalties whenever
there was evidence of a cortinuing
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vwolation would also cause undesirable
e7ects. Somearne who stored an intact
~C3 transiomerimoreperly for 30 days
'-_-.’d se liacie for $300.000. This

alty. in the absence of aggravating

/‘CU.‘CS:QHCES. Seems excessive.

Tor these reasons, the Agency has
ieveloped the “preportional penalty
caicuiauion”, which s explained in
¢z2rail beiow. This caicuiation should be

s2d wioenever there s evidence of

ccaiinuing violations. or repeated

viclations which are part of a single

course of conduct. Except in unusual
¢ircumstances, s caiculation will yield
the penalty to be charged for such
repeated or continuing violations. The
eifect of this calculation is that the
penalty is multipiied for repeated or
conunuing viciations where substantial
amounts of PC3s are involved. The
magnitude of the multiplication is
proportiornal to the amount of material
invoived, subject to the limitation of
S25.000 per cay. the Agency believes it
‘§ agppropriate that the very large
penalties that can result {rom continuing
or repeated vioiations be assessed in

Liose situations where large amounts of
PCBs are inveived.

_ Nonetheless, the Agency realizes that
tiere may be situations where o
Juitipie penalties are appropriate, or
Wf}ere the viclation merits a peralty
Z3.cuwated by muitiplving the GBP

‘ alty directiy by the number of days

-icidents involved. Accordingly. the
«-gency reserves the discretion to assess
Peraliies for repeated or continuing
Violations without regard to the
Preportional penaity caicuiation.

The Agency expects that. in most
Cases. the penalty for repeated or
continuing viciations wiil be computed

¥ use of the proportional penalty
Caiculation. The discretion to assess
Penalties more or less than the
Proportional penalty can be exercised
under the following circumstancas:

* Where substantial actual harm has
Occurred as a result of the violation:

\'\'c:l ‘Where the unusual circumstances of the

W ation give rise to extracrdinary risks to
“ie environment: or

_* Other types of highly unusual

tances.

. The decision to use this discretion
$nouid only be made after consuitations
'V;!Ln Headquarters personnel in whica
“1@ reasons [or this exercise are
explained in detail.

Expianction of the Proportional Penalty
. The proportional penalty is calculated
in the following mannes
_\5‘517 1: Caleuiate the total amount of
W38 involved in the situation. reduced
‘@ concentration adjustmen?. Using
<2 exampie an individual who

a8
-
2

processes 20 gallons of PCBs for 200
days. the total amount is 4.000 gallons
{assum:ng the concentration is greater
than 100.000 ppm). If two 30 galion
capacitors are stored impreperiy for 20
days. the amount inveived is 100
gallorns.

Step 2 1f the amount from step 1 is

“less than two times the major extent

category {10.000 k2. or 2.200 zallons), use
this amount to determine the extent
category and obtain a penaity {rom the
GBP Matrix. Fer examrle, the penalty
for the two capacitors improperly stored
for 20 days wouid be $1.500. Twenty
counts would be charged. at a penalty of
$1.500/20 days or $75 per day. If the
amount {rom step 1 is greater than 2
times the extent category, proceed to
step 3.

Step 3 Divide the total amount from
step 1 by the major extent category limit
{e.g.. 5.000 @ kg. or 1,100 zallons).
Multiply the result by the amount in the
major penaity categorv. This yields the
proportional peraliy. Using the example
of the individual who processes 20
zallons of PCBs per day for 200 days, the
calculation goes as follows:

Amount from Step 1=4,000 gal.

4.000 gaL = 3.6.

. 1,100 gal (masr sma) A )
3.8% 820.060 (majcr, level 2) =ST2000. Total
penalty .
Step 4: Divide the total penalty by the
number of days (or events) involved.
Enter this amount on line 1 of the TSCA

. Civil Penalty Assessment \Worksheet. In

our exampie:
72,000 total penalty/260 days = $330 per day.

This figure goes on line 1 of the
worksheet.

The preportional penaity should
always be used uniess the calculation
yields more than $25.000 per day. In that
case, the penalty should be $25.000 per
day, the maximum aliowed by statute.

The proportional penaity should de
used in the same way as any otner
penalty derived from the GBP Matrix.

The per dav penalty should be entered
on line 1 of the TSCA Civil Penalty
Assessment Worksheet, and should be
adjusted by the factors. such as
culpability and violation history. shown
on that document, which is attanced to
this policy.

Dated: April 24, 1980.

Richard D. Wilson.
Deputy Ags:stent Acminiseretor for General
Enforcerment.

Civil Penalty Assessment Worhsheat

‘Name of Resoondent:
Adaress of Responuent:

11) Comoiant LD Nimbher  ce—

(2) Date Complaint lssued:

{3} Date Answer Received:
(4) Date Default Order Sent:
{3} Date Consent Agreement Signed:

{6) Date Final Order Sent:
{7) Date Remittance Received:

1. Grawity Based Penaity (G3F) from many ..o

2. Percent NC1esse Of JaCrenss 1or CUBILITY o

3. Percent increase 10r vioiabon Mryiory.

4 Aod unes 2 anc 3

5. Mumcty G2P by percentage 19tal on wne 4 ...

€. Agd ‘mes ) ana 5 (SLOTICt e S rom ime 1
4 naGgauve Dercentage) .

7. Erier me 6 amount or $75.000. whchever o
o$8.

8. Muitcly ine 7 by e numper of cays of vGia-
bon.

9. Goverrmen ciesnu (oSS, # 9NV ... —

10. Economuc Guns from non<omsnance, d 4o
proonate.

11, Aod nes § Uwough 10 e

12 Tl Of Other ACL.STTEMS A3 L3UGS May re-

qure.
13. f Ine 12 represents & net vicrease 10 He
penany and ine 12 10 une 11,
or
H Wne 12 represents a net cicrease 10 the cen
&1y 2Rt e 12 trom une t.
"Une 13 srou e the 0r00GSe0 Denalty for 3 G
BON. Tha Droceoure @ recaatec ‘o 83N vIGiZUon.

{TR Doc. #0-27780 Flled a-4-4C: 848 am]
BILLING CODE §560-01-M
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

November 16, 1983

OFFICE OF
PESTICIDES AND TOXIC SUBSTANCES

MEMORANDUM

TO: Air and Waste Management Division Directors
Environmental Services Divjsion Directors
Toxic Substances Branch Chiefs

SUBJECT: Settlement with Conditions

Attached is a copy of the guidance for the Toxic Substances
Control Act Settlement with Conditions. This document has
been changed significantly from the draft which was circulated
for comment last year. The procedure for executing a Settlement
with Conditions is to first sign a routine Consent Agreement
and Final Order but to defer payment of the penalty until
sixty days after the issuance of a remittance order. A
remittance agreement is then negotiated between EPA and the
violator. This agreement details the actions which the
violator must complete (the Compliance Program and Schedule)
as conditions for remittance of all or part of the penalty.
When the Agency is satisfied that the conditions have been
met, tnen the Administrator or his delegatee will remit the
penalty by signing a remittance order. \Under the previous
procedure, the Compliance Program and Schedule could not be
amended because tt was part of a final order signed by the
Regional Administrator. There was also some doubt as to
whether the final order would be legally final if it contained
conditions regarding the collecttion of the penalty. The new
procedure avoids those problems.

Delegation of the authority to remit penalties with
conditions will be part of the new delegations manual to
be issued in the near future. Under the proposed delegation,
the Administrator will delegate his authority in this area
to Regional Administrators and the Assistant Administrator
for Pesticides and Toxic Substances, who may then delegate



their authority to the division director level. Of course,
the delegates will consult with Regional Counsel or the
Office of Enforcement and Compliance Monitoring. If a

case comes up in your Region before the new delegations
manual is ready, contact Headquarters so that the proper
interim arrangements can he made.

These procedures should be applied to all appropriate
violations of the Asbestos in Schools Rule. This guidance
is referenced on page 4 of the Enforcement Response Policy
for the Asbestos in Schools Rule where specific criteria
for its application to violation of that rule are given.

If you have any questions about this policy or its
application, call Pamela Harris of my staff at FTS-382-5567,
This guidance document should be used in its present form,
but will be revised as experience with it shows the need

for refinement. ////,
A. E. Conroy 11,

ector
Compliance Monitor

Staff
Office of Pesticides andUoxic Substances‘

Attachment

cc: Glenn Unterberger
Steve Leifer
Sanford Harvey



November 15, 1983

TOXIC SUBSTANCES CONTROL ACT

SETTLEMENT WITH CONDITIONS



SETTLEMENT WITH CONDITIONS

TABLE OF CONTENTS

Introduction

Purpose and Background + . + « « + .+ .

Dverview . v v v v v v v v e e e e e

dnen to Use an SWC

Initial Criteria o« v v o o o o o o o @
Other Considerations . . .

Incentives ¢ ¢ ¢ ¢ v & o o & o o o o @

Elements of Settlement With Conditions

Complaint + v v v v v v o o o o o o o o
Consent Agreement and Final Order . . .
Remittance Agreement . « . ¢« o « o o &
Compliance Program and Schedule « . + =

Remittance Order . .« & ¢ & & o o o o o

10

Roles and Relationships

11

Decision to Use SWC . . & &+ ¢ « o o
Preparation and Issuance of Documents .
Monitoring . o v ¢« v v o ¢« o o o o o &

Determination of Violation .« « ¢ ¢ ¢ o

11
12
12
13

Responses to Noncompiiance with the SWC

14

Reinspection and Additional Enforcement

Action .

14

Appendices
A. Application of SWC Criteria to
B. Saﬁp]e Documents
C. Penalty Remittance Worksheet

D. CPS Monitoring Sheet

PCB Rule



Introduction

Purpose and Background

This document provides guidance for the settlement of adminis-
trative cases involving alleged violations of the Toxic Substances
Control Act (TSCA) through a settliement with conditions. Using this
xind of settlement, the Environmental Protection Agency (EPA) may
remit all or part of a penalty in exchange for specific remedial
action performed by the Respondent.

Sections 16 and 17 of TSCA provide the EPA with a choice of
remedies with which to respond to violations of section 15 of TSCA.
These remedies include civil administrative penalties, injunctive
relief, and criminal sanctions. In addition to these remedies, the
Agency uses nonstatutory notices of noncompliance to respond to minor
technical violations. These remedies are described in TSCA Level of
Action Guidance documents, which provide criteria to assist Regions in

selecting the appropriate remedy.

Section 16(a)(2)(A) of TSCA authorizes the Administrator to assess
civil penalties for violations of TSCA. Section ]6(a)(2)(C) permits
the Administrator to compromise, modify, or remiti/, with or without
conditions, any civil penalty which may be imposed under Section 16(a)
(2)(A). The term used to refer to the settlement of a case under
terms which commit the Respondent to perform specified acts in exchange
for a remittance of all or a portion of the penalty is "Settlement

with Conditions™ (SWC).

The purpose of the Settlement with Conditions is to enhance
the level of compliance where violations require complex remedies,
In exchange for the amount of the proposed civil penalty wh1ch
the Agency is to remit, the violator agrees to take extensive and
specific remedial actions. These actions must exceed those normally
expected under the circumstances, must be taken within a specific
time period and will be strictly monitored by the Agency. The
remedial actions may be related not only to the violations dis-
covered by the Agency, but also to other current violations as yet
undiscovered, or to deterrence of future violations. In addition
to remittance of the penalty, the Agency will also agree to refrain
from taking further enforcement action with respect to the specific
situations covered by the settlement agreement for the term of the
agreement and, as long as the company acts in good faith, to abide
by the conditions. At the end of the term, if the Agency is not
satisfied that ‘the conditions have been met, the full amount of the
penalty is due. The Agency may then elect to reinspect the facility
to document further violations or to take injunctive action to

remedy the-violation.

1/ The term “"remit" is not defined in Section 3 or discussed
in the legislative history of Section 16. It has, however, been
used in other Federal enforcement statutes. In these contexts its
meaning is to release from a penalty; to refrain from enforcing;
to refrain from exacting as a penalty; to forgive a penalty in
whole or in part.



Jverview

An SWC is set forth in three documents: (1) a consent
agreement and consent order assessing an administrative civil
penalty according to Sections 16(a)(2)(A) and (B) and the Con-
solidated Rules of Practice, (2) a remittance agreement which
sets forth the conditions for Remittance (Compliance Program and
Schedule (CPS)) and (3) a Remittance Order.

The consent agreement and final order assesses a total
panalty and disposes of the proceeding. This document cannot
contain any conditions precedent to the assessment of the penalty
or it will not be considered a final order.

The remittance agreement sets forth the CPS, the completion
of which is a condition precedent to the remittance of all or part

of the penalty.

The remittance order formally remits the penalty (or portion
of the penalty) and is executed when the Agency is satisfied that
the Respondent has met the conditions outlined in the CPS. If the
Respondent has not satisfied the conditions, the order informs him
that the payment of the previously assessed penalty is due.

When to Use an SWC

Initial Criteria

Using an SWC requires a two-step process: First, a decision
must be made to choose an SWC as the appropriate remedy. This is
done by applying the criteria set forth in the first part of this
section. Second, once an SWC is selected, the amount of the penalty
to be remitted is determined by considering the factors set forth

in the second part of this section.

Settlements with Conditions should be employed with some
restraint. SWCs should not be used in a manner which encourages
industries to violate TSCA until they are discovered and then
offer to correct actions in hope of a remittance. Most CPSs wil]
describe actions which go beyond correction of violations.2/

A Settlement with Conditions should be considered when non-
profit entities are found to be in violation of TSCA. Such
settlements allow the Agency to avoid increasing the burden
on public service jnstitutions and at the same time increase
the level of compliance and benefit the public. However, these

2/ 1t is important that the remittance agreement specify that the
remedijal actions are performed in lieu of a civil penalty since this
prevents the company from deducting as a business expense the cost
of such actions and gaining an unwarranted income tax advantage.



settlements should not automatically be employed for settlement
with all nonprofit entities. The criteria listed below should
determine if an SWC is an appropriate remedy, regardless of
whether the violator is a profit or a non-profit entity.

Criteria for Choosing an SWC

In the following circumstances an SWC should be considered:

o Violations have been documented which warrant a civil
penalty; and

o The violations do not evidence wanton, knowing, or willful
disregard for regulatory requirements; and

o The violations are continuing (for more than 30 days) or
recurring in nature; and

o To come into compliance, the facility needs to undertake
a detailed design, engineering, and/or monitoring program
requiring numerous, complex steps over time, and

o0 The company has exhibited a good-faith attitude towaTrd
solving the noncompliance and has no history of non-
compliance; and

0 There are clear public benefits to use of an SUWC; and

0 An SWC acceptable to EPA can be negotiated.

Criteria for Determining the Penalty Amount to be Remitted

The amount of the proposed pena!ty to be remitted should be
determined by considering the following factors:

o The severity of the environmental contamination or health
risk associated with the violation; and

o The degree of good faith the violator has demonstrated in
his efforts to correct the problem; and

o The relationship of the proposed penalty to the estimated
clean up cost or other environmentally beneficial expeandi-

ture; and

o The need for the authority of the Agency to be vindicated.

Appendix A of this document provides explicit application of
these criteria to the PCB rule (40 C.F.R. Part 761).



Other Considerations

Comparison with Section 17

The CPS portion of the SWC may impose performance require-
nents identical with those contained in an order for injunctive
raliaef obtained in federal district court under a Section 17 order.
Since such an action is more resource intensive than an SWC3/,
injunctive relief should be sought only where:

o Significant environmental contamination or health exposure
is actually occurring, and the person responsible for
creating the problem refuses to take swift corrective
action; or

0o The violator refuses to correct a substantial violation; or
o The compliance history and attitude of the violator are
such that the Agency believes that the contempt power of
the Court is needed to insure that the violator adheres
to the program needed to achieve compliance.

Inzentives

Although remedies exist to enforce adherence to an SWC, the
Agency should not enter into this type of settiement unless the
violator is clearly acting in good faith. The Agency expects the
violator to strictly adhere to the compliance program and schedule
contained in the settlement. The violator's incentives to comply
with an SWC should be examined in the context of each case. Possible
incentives to the Respondent can include:

o The Respondent may use the SWC to demonstrate his good
faith commitment to take responsible remedial action
or as evidence that adequate remedial action has been
taken. Thus, the SWC would give the Respondent a
favorable position in suits that may be brought against it
by citizens or other governmental bodies for correction of

conditions covered by the SWC.

o The Respondent will benefit from EPA's promise not to
reinspect and bring civil penalty actions for each day of
a continuing violation covered under the SHC.

3/ petitioning the Court requires the preparation of formal
documents with supporting briefs, and the active involvement of,
OLEC/RC, the Department of Justice, and the local U.S. Attorneys
Office. Similar steps must be taken to amend a Section 17 court
order, in contrast to the simpler procedure required to amend an
sSuc,
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0 .The Respondent may desire not to pay the remitted penalty
in addition to expenditures needed to achieve compliance.

o The Respondent may receive favorable publicity from performance
of the acts outlined in the compliance program and schedule,.

tlements of Settlement with Conditions

An SUC, like any Section 16 settlement, consists of a complaint
(40 C.F.R. §22.14) and a consent agreement and consent order (40
C.F.R. §22.18). It also includes a remittance agreement and a
remittance order. This part of the guidance describes the specific
language which must be incorporated into these documents to constitute

a S‘-'!C .

CompTaint

A complaint alleging violations of TSCA and proposing a
civil penalty must be issued to establish the Agency's allegations
tnat violations have occurred and to initiate any SWC negotiations.
The complaint should be issued in the same format as in any TSCA
adninistrative civil penalty action. The content of the complaint

is prescribed by 40 C.F.R. §§22.14(a) & (e).

Consent Agreement and Final Urder

This document must meet the requirements of 40 C.F.R, 22.14(b)
and (c). In the agreement the Respondent (1) admits the juris-
dictional allegations of the complaint (2) admits the facts stipu-
lated in the consent agreement or neither admits nor denies specific
factual allegations and (3) consents to the assessment of a stated
administrative civil penalty. The consent agreement shall include
all terms of the agreement and shall be signed by al] parties or
their counsel or representatives. The consent orderd/or "final
order" disposes of the administrative proceeding and is signed by
the Regional Administrator or the Assistant Administrator for OPTS.
A sample consent agreement and final order appear in Appendix B.

The consent agreement and final order should consist of the
following elements:

Preliminary Statement

This part of the document states that a civil penalty is
assessed for specific violations of TSCA. The Respondent admits
the jurisdiction of the complaint and may admit or neither admit
nor deny the allegations. The Respondent also waives its right to
a hearing and consents to the issuance of a final order and payment
of a civil penalty.

4/ Unlike judicial consent decrees and consent orders filed in
Federal court, the Administrative Law Judge, unlike a federal judge,
does not have continuing jurisdiction over a consent agreement and
consent order signed by the Regional Administrator. (see Consoli-
dated Rules of Practice, 40 C.F.R. Part 22)



Findings of Fact

This section lists the findings of fact as to each allegation
in the complaint.,

Conclusions of Law

This section contains conclusions of Taw which establish a
violation of TSCA.

Final Order

The final order contains the assessment of a final penalty
which is calculated based on the gravity based penalty matrix and
adjustment factors in the enforcement response policy or civil
penalty assessment guidance for the rule. A final order in an SWC
should contain a statement that indicates that payment of the
assessed penalty may be deferred until 60 days after the remittance
(or nonremittance) order. Such a procedure is permitted under 40
C.F.R. §22.31(b).

Remittance Agreement -

At any point in the negotiation of the consent agreement and
consent order or after the final order is signed, the EPA and the
Respondent may enter into a Remittance Agreement. Under this
agreement, EPA will agree to remit all or part of a penalty if the
Respondent performs specific actions. The actions usually include,
but go beyond, compliance with TSCA. These activities are
described in the Compliance Program and Schedule. The parties which
negotiated the agreement may amend it according to the procedures
outlined in this document without affecting the consent agreement
and consent order. A sample remittance agreement appears in
Appendix B.

The most important part of the remittance agreement is the
commitment to the CPS. The CPS is referenced in the remittance
agreement and attached to it. An example of a CPS is appended to
this document in Appendix B.

CompTiance Program and Schedule

Generally

The CPS details the steps the Respondent must take to remedy the
violations .and report its progress to EPA,

The specific provisions of the CPS will vary with each settle-
ment depending upon the facts of the specific case; this guidance
discusses factors to consider in drafting any CPS.



Final Compliance

This section of the CPS should state that the goal of the CPS
is to bring all the Respondent's facilities subject to the CPS into
final compliance with the applicable TSCA regulation no later than
the date specified in the CPS for final compliance. The meaning
of final compliance should be set forth in this section, e.g., "all
of the Respondent's transformers shall contain PCBs in concentrations
less than 50 ppm no later than January 1, 1984." The Agency will
determine whether the company has complied with the rule based on
the monitoring and reporting provisions of this agreement. The
Agency will inform the Respondent of its decision concerning compli-
ance in a letter. If the Respondent has adhered to the terms of the
CPS, then the Agency will permanently remit the deferred portion of
the final penalty. If the Respondent has not complied with the CPS,

the uncollected portion of the penalty is due.

Interim Milestones

Because final compliance will often take considerable time
to achieve, interim compliance standards will be necessary in most
CPSs. Discrete milestones should be established which lead .
consecutively to final compliance. There may be several separate
schedules (e.g., a schedule to develop a plan; to construct equipment
or facilities; to decontaminate, to test, etc.). Interim standards
are appropriate in those instances in which (1) the final standard
1s presently unattainable in light of immediately available tech-
nology or present knowledge of the noncompliance problem; or (2)
cost, or safety risks which immediate imposition of the final
standard would require outweigh the continued environmental
risk presented by the ongoing violation. For example, necessary
€quipment may not be available at the execution of the CPS. The
CPS can specify an interim standard (e.g., concentration of PCBs
in PC3 items such as transformers) which the Respondent must meet

prior to the final compliance date.

Timetables

The CPS should specify timetables for performing tasks necessary
to achieve compliance as quickly as is reasonable under the circum-
stances. The performance periods for accomplishing relevant milestones
may be expressed as dates certain, as working days following the
effective date .of the consent agreement and consent order, or as
days following the performance of some contingent event, such as
EPA approval of plans or review of test results,

Monitoring

An important part of the CPS is the inclusion of provisions for
monitoring the performance requiped.by the.CPS. Monitoring provi-
sions will generally require per1gd1c testing and reporting by the
Respondent. In selecting the monitoring provisions, such factors as
the impact on Agency resources of different monitoring requirements
and the ease with which the Agency can proceed with monitoring shoulgq



be considered. Reporting should be required at least quarterly;

more frequent reporting should be considered where a CPS is parti-
cularly complex; however, reporting should not be so burdensome

that it distracts the Respondent's energies from the remedial task.
This section will also address issues such as site entry and document
review by the Agency both as authorized by Section 11 and to monitor
compliance with the CPS.

dotification of Technical or Operational Difficulty

The CPS should provide for prompt notification to EPA by the
Respondent of unexpected technical or operational difficulties
which compromise the Respondent's ability to meet a deadline,

Technical Assistance

There may be a provision requiring EPA to provide reasonable
technical assistance concerning such matters as sampling, analytical
procedures, and acceptable disposal options for the purpose of
complying with the agreement. This requirement is only appropriate
where innovative technology or procedures which are new or not
well established are part of the performance requirements.

Amendments to CPS

The remittance agreement should contain an amendment procedure
upon mutual consent of EPA and the Respondent. This provision
should clarify that the CPS may be amended at any time to modify
or add technical and operational requirements (such as, but not
limited to, deadline modifications necessitated by technical or
operational difficulties) if needed to achieve compliance by the
Respondent. Other specific circumstances for amendment may be
discussed (i.e., the occurrence of events beyond control of the
Respondent, but not including an increase in cost of compliiance).
Any changes and/or amendment to the agreement will be deemed to be
incorporated into the agreement when it is signed by authorized
representatives of EPA and the Respondent.

Standing alone, the mere fact that the Respondent is going to
miss a deadline should not lead to an amendment. Simple failure to
comply, without more, calls for an enforcement response. Where,
however, the Respondent has made a good faith effort to comply with
a requirement, and (1) that requirement was arrived at by mutual
mistake, or (2) a condition precedent to the requirement was not
fulfilled (through no fault of the Respondent) such that compliance
is impossible, the CPS should be amended.

In general the following are guidelines for granting extensions
Or amendments:

o Extensions or amendments will be considered only in
circumstances which are entirely beyond the control of
the Respondent. Respondent may not claim economic
hardship or increased costs as circumstances beyond
its control.



o The burden is on the Respondent to prove that events
requiring the extension or amendment are beyond its
control.

o The Respondent must notify the Agency immediately of
any need for extension or amendment of the CPS.

o The Respondent should take measures to prevent or
minimize the need for amendment or extension of the CPS.

o The events which trigger the extension or amendment
do not excuse the Respondent from ultimate compliance
with the CPS. Compliance should occur as quickly as
possible.

o Disputes concerning the need for extension or amendment

of the CPS may be resolved according to the procedures
described in the "Dispute Resolution" section.

Specificity and Clarity

To avoid controversy over whether the Respondent met any
requirement of the CPS, the performance requirements must be stated
in a manner which is capable of only one interpretation. For
example, rather than simply requiring the Respondent to prepare
a sampling plan, the CPS should set forth the component parts of
the plan such as sample volume, method of collection, and sample
handling procedures, and location of each sampling point.
Requirements should not be so detailed as to be unnecessarily
burdensome or to eliminate the Respondent's needed flexibility,

For example, it would normally not be necessary to specify the

type or brand of equipment necessary to perform certain construction-
related tasks. On the other hand, such specifications might be
necessary in the case of equipment to detect PCBs.

A CPS with many technical or potentially ambiguous or misleading
terms, or terms defined according to agreement reached between the
parties, should contain a separate section listing definitions of
those terms. Definitions contained in the CPS must conform with
definitions given in TSCA and its regulations. Redefinition of
terms that have specific statutory or regulatory definitions should
not be attempted; however, examples or illustrations of these terms

may be appropriate.

Quality Assurance

Depending on the nature of the compliiance program, the quality
assurance measures to be taken by the Respondent should be discussed.
It may be appropriate to require the Respondent to participate in
an independent or government quality assurance program or to split
some samples with an EPA or State laboratory.



Enforcement

The remittance agreement should include a statement that EPA
shall not initiate additional enforcement action against the Respon-
dent concerning the violations which are the subject of the agreement
as long as he complies with the CPS. EPA's promise is part of the
quid pro quo of the agreement. The clause should state clearly that
the insulation from enforcement does not extend to violations of
other TSCA provisions or to violations of other laws administered by
EPA, nor does this agreement affect the defendant's liability with
regard to other State, Federal or local statutes or regulations.

In addition, this agreement does not limit or affect the
rights of the United States or of the Respondent against any
third parties.

Dispute Resolution

Disputes may arise between EPA and the Respondent after
signature of the remittance agreement. The agreement (in the CPS)
can provide its own mechanism for resolving some or all of the
notential disputes. The parties could agree to submit the matter
to arbitration. This approach is useful where technical disputes
can be submitted to an expert respected by both parties., If
possible, this expert should be selected in advance and named in

the decree.

Confidentiality of Documents

The Respondent has the right under TSCA to claim that infor-
mation submitted to the Agency is Confidential Business Information.
This section should cover the procedures the company must follow to
exert a confidentiality claim. [If the company waives its right
to exert a confidentiality claim, that should be stated in this

section.

Remittance Order

If the Respondent performs the actions described in the CPS,
the Agency will remit all or part of the penalty. The Agency will
issue a Remittance Order which formally states that the Administrator
is satisfied that the conditions for remittance have been satisfied
and that the penalty (or part of the penalty) is remitted.



Roles and Relationships

While Headquarters may assume the lead on the few cases which
involve issues of first impression or national significance, the
Rejyions will primarily implement this gquidance. Regions may organize
their offices in any way consistent with the Administrator's guidance
on Ragional organization; the suggested allocation of responsibility
with regard to SWCs between Program Offices and Counsel is as follows:

Decision to Use SWC

As in any other choice of remedy or level of action deter-
mination, the Regional Program Office is responsible for this
decision following the criteria set forth in this document.

Negotiations

Negotiationsi/ are a critical part of the SWC process. The
adequacy of the remedial measures to be incorporated into the SWC
#4111 often depend on information in the Respondent's possession.

Negotiations that take place prior §o the filing of a camplaint
are the primary responsibility of the Regional Program.Off1ce_/. [f
the Respondent is represented by counsel, however, Regional Counsel
¢r Headquarters OLEC must attend.

At the start of negotiations, EPA's representatives should
inform the Respondent's representatives of the scope of their _
authority to speak for the Agency and of Agency policy, regulations
and concurrence practices which may affect the terms of the SWC and
the time necessary for EPA to execute the SWC. Similarly, Agency
rep-~esentatives will want to ascertain the scope of authority of the

Respondent's representatives.

It is strongly recommended that EPA representatives conduct
negotiations of administrative actions according to their own specific
timetables. Establishing milestones of which all negotiators are
aware will ensure that enforcement actions proceed and are not unduly
delayed by the negotiating process. In order to keep negotiations
moving, every offer or request made to the Respondent should con-
tain a definite date for response. A final date ninety days after

5/ Preliminary discussions which may bear on the decision to
Proceed with an SWC are not included under “Negotiations® but
rather are instrumental in determining good faith under "Criteria”,

6/ Once litigation commences, negotiating sessions must be led
by the Regional Counsel or Headqarter's OLEC Attorney of Record, with
attendance by technical personnel. These sessions should be conducted

3S part of an overall litigation/settlement strategy.
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initiation of negotiations should be established by which all
documents required for an SWC must be signed by EPA and the Respon-
dent.

Preparation and Issuance of Documents

The Program Office should prepare the documents necessary for
an SWC, with review for legal sufficiency by Regional Counsel.

Drafts of these documents, including tentative performance
requirements and schedules, should be prepared for discussion
purposes for the first negotiating session. (Although the complaint
should be prepared, it should not be subject to negotiation.) These
drafts serve to focus the discussion and will provide an early
indication of the Respondent's willingness to agree to reasonable
proposals. EPA Counsel should be consulted regarding any disputes
over findings and admissions.

As set forth in the Delegations Manual and the Consolidated
Rules of Practice, the Regional Program Division Director will
issue the complaint. The Regional Counsel will sign and execute
the consent agreement with concurrence from the Division Director,
and the Regional Administrator or Regional Judicial Officer will

issue the consent order.

In cases settled at Headquarters, the complaint will be
signed by the Assistant Administrator for the Office of Pesticides
and Toxic Substances or the delegate, the Director of the Com-
Pliance Monitoring Staff, and the consent order by the Administrator
or the Headquarters Judicial Officer. The consent agreement will be
signed by the Assistant Administrator for Enforcement and Complianc

The remittance agreement may be negotiated by'the Program
Office with consultation from the Regional Counsel's Office.
However, only the Administrator or delegates (Regional Administrator
or Assistant Administrator for the Office of Pesticides and Toxic
Substances, who may redelegate to the Division Director level) can

sign the remittance order.

Monitoring

It is the responsibility of the Program Office to monitor
compliance with the CPS. The Regions should establish a §pec1fic
team to monitor compliance with a CPS. This team will maintain
a CPS Monitoring Worksheet. The worksheet should contain four

calunns.
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° Column #1 lists the task to be completed or the standard
to be achieved.

° Column #2 lists the due dates for the items in column #1.

° Column #3 lists the dates that the items in column #1 were
completed.

° Column #4 contains a brief evaluation of the quality and
timeliness of the completion of the items in column #1.
If there is need for additional space, an attached sheet
may be referenced.

If any compliance steps require EPA review or approval, the
requirements in column #1 should indicate this, and column #4 should
indicate the results of the evaluation or approval/disapproval by
the Agency. See Appendix D for a sample CPS Monitoring Worksheet.

Determination of Violation

The determination that an enforcement response is appropriate
for a Respondent's failure to adhere to the SWC is the respohsibility
of the Program Office. The EPA may determine that the Respondent is
not in compliance with the CPS if any interim milestone is missed.
The Agency will not necessarily make a determination of violation
based on a missed milestone, if the ultimate goal of the CPS is not
compromised. Criteria for determining that a violation which merits
an enforcement response has occurred during the CPS are:

° A milestone is missed by a significant number of days and
the Respondent has reported no technical difficulties nor
justified an amendment to the agreement (see Amendments

section);

® Timely ultimate compliance is greatly compromised by
the missed milestone; and

° Respondent's actions fails to demonstrate a good faith
effort to comply with the CPS.

If the violation is severe enough or violations are repeated,
then the Agency may issue a nonremittance order.
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Responses to Noncompliance with the SWC

Penalty Payment

If the Respondent fails to adhere to the conditions of the SWC,
the Agency will issue a nonremittance order notifying the Respondent
that because the Respondent did not meet the conditions for remittance,
the uncollected penalty is due and payable within 60 days. The non-
remittance order will specify the ways in which the conditions were
not met. If the Respondent refuses to pay, the Agency may refer
the action to the Department of Justice which may bring a recovery
action under Section 16(a)(4) to collect the penalty that was
assessed,.

Reinspection and Additional Enforcement Action

Inspections conducted by the Region or HQ's during the course
of the SWC and/or reports submitted by the Respondent may indicate
violations of the statutory/regulatory provisions which are_.the
subject of the SWC. Indeed, this is likely to be the case,
given the continuing or recurring nature of the violations that
a SWC is intended to remedy. As long as the Respondent complies
with the terms of the SWC, however, the Respondent is shielded
from additional enforcement action involving the subject matter
of the Agreement. Once, however, the Region determines that the
SWC has been violated and so notifies the Respondent, EPA should
reinspect the facility to document additional violations. However,
EPA may not attempt to establish violations during the term of the
SWC and prior to a notice to the Respondent. The Respondent remains
liable, of course, for violations of regulatory and statutory
provisions not covered by the SWC.

When considering additional enforcement actions in response
to violations discovered upon reinspection, the Region may give
consideration to pursuing injunctive action under Section 17.
Clearly, in cases of serious violations where administrative
enforcement action cannot be expected to achieve compliance, an
injunction may be a desirable enforcement response.



APPENDIX A:
APPLICATION OF SWC CRITERIA TO PCB RULE

This Appendix illustrates the application of the criteria
set forth in the SWC guidance document to some typical violations
of the PCB rule (40 CFR Part 761; all references herein are to the
recodification of the rule at 47 FR 19527, May 6, 1982). The
illustrations are not meant to be an exhaustive catalog of all
situations in which a SWC should be considered. Each will high-
light the consideration of one or more criteria.

L. Marking - §761.40

An SWC should not be considered for Marking violations, since
two of the criteria are not met. These violations are easily
correctable.

II. Recordkeeping of Use and Disposal - §761.45

An SWC should not be considered for Recordkeeping violations,
since these violations are easily correctable.

ITI. Storage for Disposal - §§761.60 & 761.65

Generally

A storage violation could satisfy several criteria. However,
given the relative ease with which a violative storage facility
can be upgraded to meet the requirements of §761.65(b)(1), the
fourth criterion will not be satisfied in the usual case. Likewise,
violations of the conditions for temporary storage of PCBs set
forth in §761.65(c) can be easily corrected and should not continue
for more than thirty days if adequate corrective action is taken.

Disposal Deadline Violations

Pursuant to §761.65, certain PCB items taken out of use before
January 1, 1983 may only be stored until the deadlines set forth in
the Rule. The strong Agency policy of encouraging advance planning
for proper disposal means that even in instances where a facility
alerts EPA that all authorized disposal sites are overcrowded, an

SWC is not appropriate.

In the case of the Electrical Equipment Rule (47 FR 37342),
failure to. remove electrical equipment from zones of exposure in
food and feed establishments by the deadlines set forth in this
Rule amendment is not a violation qualifying for an SWC. There is
amplie flexibility in the Rule amendment to allow advance planning
to solve storage problems.



IV. Manufacturing - §761.20

Intentional

Intentional manufacture of PCBs without obtaining an exemp-~
tion, even where an exemption might have been granted, will never
satisfy the second criterion.

Incidental (greater than 50 ppm)

Incidental generation of PCBs as a byproduct of the manufac-
turing process may qualify for an SWC. The first four criteria
may be satisfied, and the fifth criterion could be satisfied if
the violator (1) voluntarily reports the facts to EPA as soon as
it could reasonably be expected to discover them, and {2) will
agree to a remedial plan including testing and monitoring beyond
the regulatory requirements, i.e., actual testing rather than
theoretical analysis. The last criterion will be satisfied
wnere EPA needs the cooperation of the company to investigate the
problem and determine solutions and where the shut down of the
facility is imminent. The goal of such an SWC would be to encourage
the company to both reduce the concentration of PCBs to less than
53 ppm and develop a closed and controlled system.

Incidental (less than 50 ppm) (Closed and Controlled Rule;
47 F.R. 46980)

The factors determining whether to use an SWC here are the same as

set forth above in the case of concentrations greater than 50 ppm.

The goal of the SWC, however, is to develop a closed and controlled
system to contain the PCBs, rather than to reduce their concentration.

Import/Export

Import or export of PCBs after May 1, 1980, even if done
without knowledge that the material contained PCBs, will not
qualify for an SWC because at least two criteria are not satisfied.

Waste oil

A violtation of the prohibition of the use of waste oil con-
taining any detectable PCBs as a sealant, coating, or dust control
agent might in some circumstances qualify for an SWC. Although
the third criterion would not be met since the use could be stopped
at once, if the fourth criterion were met due to widespread con-
tamination, and the second criterion were met because the violator
had no reason to know that the o0il contained PCBs, an SWC should be
considered.



v, Use - §761.30
General]z

The PCB rule calls for the phase out of use of PCBs in a non-
enclosed manner in several categories, such as natural gas pipeline
compressors and large capacitors in non-restricted access electrical
substations. If a facility tells EPA of problems at the earliest
date at which it could have reasonably anticipated problems with
meeting a deadline, EPA may devise a program to bring the facility
into compliance as expeditiously as possible after the deadlines
and incorporate that program into an SWC.

New Methods

A use authorization permits the use of PCBs in Heat Transfer
Systems and Hydraulic Systems until July 1, 1984, subject to cer-
tain testing, draining, and retrofilling requirements. If the
Respondent can demonstrate that an alternative to retrofilling
will permanently reduce the PCB concentration in the hydraulic
or heat transfer system, an SWC could be devised to allow the
use of such new method. The Respondent should agree to supply EPA
with testing data in addition to the data required by §767.30(d)(5)
& (e)(6). The sixth and seventh criteria will be satisfied where
the alternative method will result in the conservation of heat
transfer or hydraulic fluid.

VI. Disposal - §761.60

PCB Articles

Unauthorized disposal of certain PCB articles, such as Large
High or Low Voltage PCB capacitors or PCB hydraulic machines, does
not satisfy the second criteria since it is well known in the
industry that all such articles may contain PCBs. Therefore an SWC
should not be used even if all other criteria are satisfied. On
the other hand, disposal of small transformers might not constitute
a knowing violation of the rule if the person did not have reason
to know the articles contained PCBs,

Landfills and Lagoons

While PCBs and PCB items landfilled prior to February 17, 1978,
do not have to 'be removed for disposal, where the Respondent has
disturbed a landfill, this constitutes ongoing disposal. If (1)
the clean up of the landfill constitutes a major undertaking
requiring many steps over time and/or (2) long-term monitoring to
protect groundwater is required, use of an SWC may be in order.
Given the seriousness of a disposal violation with threatened
groundwater contamination, the full penalty in such a case should
not be remitted.



[acineration

Where PCBs must be incinerated (i.e., fluids with PCB concen-
trations greater than 500 ppm), landfilling evidences a knowing
violation and thus an SWC is not appropriate.

Spills - §761.60(d)

Many spills do not normally qualify for an SWC because they
are not continuing violations and do not require a major clean-up
operation. If, however, the spill is of such proportion as to
require clean up of such magnitude, an SWC may be used. Such a
major spill calls for only the partial remission of a penalty.

Minor spills and leaks are examples of the kind of routine
violations for which an SWC may be negotiated which calls, not for
the clean-up of the spill, which should already be accomplished,
but for other performance beyond that required by statute or
regulation. For example, where Respondent has committed a spill
of pipeline condensate from its gas distribution system, and EPA
needs that company to perform testing of levels of PCB in the
ambient air of homes connected to the system, EPA may remit the
penalty for the spill on condition of performing the testing. If
EPA could perform the testing itself with minor expenditure-of
resources, an SWC would not be warranted.



APPENDIX B: SAMPLE DOCUMENTS

Consent Order Agreement and Final Order
Remittance Agreement

Compliance Program and Schedule
Remittance Order

Nonremittance Order

Persons and institutions are fictitious.



In re:

LOUISIANA WESTERN TRANSMISSION
CORPORATION

719 S. Carrollton Avenue

New Orleans, Louisiana 71301

UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

Docket No. TSCA -

CONSENT AGREEMENT
AND
FINAL ORDER

N el St et Vv N

Respondent

Preliminary Statement

This administrative proceeding for the assessment of a civil
penalty was initiated pursuant to Section 16(a) of the Toxic
Substances Control Act, 15 U.S.C. §2601 et seq. (TSCA). The
action was instituted by a complaint and notice of opportunity
for hearing, filed upon Louisiana Western Transmission Corpora-
tion (respondent), on July 23, 1982. The complaint charges that
respondent used polychlorinated biphenyls (PCBs) in violation

of 40 C.F.R. §761.20(a), thereby violating Section 15(1)(C) of
TSCA, 15 U.S.C. §2614(1)(C).

For purposes of this proceeding, respondent (1) admits the
jurisdictional allegations of the complaint; (2) neither admits
nor denies the findings of facts contained in this agreement;
and (3) neither concedes no contests the conclusions of law
contained in this agreement.

Respandent explicitly waives the right to request a hearing
on any issue contained in this agreement.

Respondent consents to the issuance of the final order herein-
after recited.

Findings of Fact

Respondent is a domestic corporation incorporated under the laws
of the State of Delaware.

Between' February 12, 1981, and June 12, 1981, respondent was
conducting its business of natural gas transmission at Armagh,

Bechtelsville, Bernville, Delmont, Entriken, Grantville, and Lilly,

Pennsylvania; Barton, Alabama; Danvi]]e, Kentucky; Gladeville,
Tennessee; Hanover, New Jersey; Kosciusko, Mississippi; and White
Castle, Louisiana, and other locations.



During that period, respondent was inspected by representatives
of the U.S. Environmental Protection Agency (EPA) (Complainant),
pursuant to Section 11 of TSCA (15 U.S.C. §2610).

On June 12, 1981, respondent, in response to an informational
request from EPA, sent a letter to A. E, Conroy II, Director of
the Compliance Monitoring Staff, of EPA's Office of Pesticides
and Toxic Substances.

Information from the EPA inspections and Repondent's letter
evidence that on sixteen (16) occasions, PCB levels in Respon-
dent's compressors exceeded the 50 ppm limit after May 1, 1980.
respondent's June 12, 1981, letter indicates that only one exceed-
ance of the 50 ppm 1imit remained when a subsequent sampling

("9th Analysis") was conducted by respondent between February 3
and March 9, 1981.

Respondent has made good faith efforts to comply with the
prohibition against use of PCBs in natural gas pipeline compres-
sors. Even prior to enactment of TSCA, respondent, in 1972, had
commenced a program to phase out PCBs in its compressors.- This
program was accelerated in early 1976. Respondent conducted
decontamination procedures which included draining PCB liquids
and refilling with non-PCB liquid. Respondent participated in
the EPA/natural gas industry sampling program to determine the
extent and magnitude of its contamination problem,

Although the information respondent submitted to EPA -- and
upon which EPA relied in establishing its deadline -- indicated
the requisite PCB removal from compressors could be achieved by
May 1, 1980, subsequent findings indicated that additional drain-
ing and refilling not contemplated by the regulation was required.
These findings were comparable to those relied upon by EPA in
initially establishing a July 1, 1984, deadline for eliminating
PCBs from heat transfer and hydraulic systems. See 40 C.F.R,
§761.31(d) and (e); May 31, 1979, Preamble, 44 Fed. Reg. 31,534;
and Support Document, p. 100. Although EPA believed the total
cost for PCB removal for all pipeline compressors would be appro-
ximately $200,000 Louisiana Western alone has expended to date

over $3,000,000 in clean-up costs.

Respondent has at all relevant times acted in good faith and
cooperated with EPA in attempts to gauge the extent of pipeline
compressor contamination, and in implementing remedial measures.

Respondent has voluntarily instituted remedial measures including
testing, draining, and other decontamination measures to remove
PCBs from its gas pipeline compressors.



Conclusions of Law

By reason of the facts set forth in the "Findings of Fact,"

it is concluded that repondent has violated Section 15(1)(C)

of TSCA, 15 U.S.C. §2614(1)(C), by failing to comply with a
rule issued under Section 6 of TSCA, 15 U.S.C. §2605: 40 C.F.R.
Part 761, which prohibits the use of PCBs in an other than
totally enclosed manner,

Respondent hereby consents to the issuance of the following
order, and complainant hereby recommends that the Headquarters
Judicial Officer issue the following order:

Order

Pursuant to the authority of Section 16(a) of TSCA, 15 U.S.C.
§2615(a), and upon consideration of: the "Findings of Fact"
and "Conclusions of Law" contained in the consent agreement;
the factors expressed in Section 16(a)(2)(B) of TSCA; PCB
Penalty Policy" [45 Fed. Reg. 59,770 (1980)] it is hereby
ORDERED that:

Respondent is assessed a civil penalty in the amount of $158,800,
payable to the Treasurer, United States of America. Such payment
shall be made by forwarding to the Hearing Clerk (A-101), Environ-
mental Protection Agency, Washington, D.C. 20460, a cashier's or
certified check in the amount of the penalty assessed in this

order., Payment shall be made within sixty (60) days of receipt of
this consent agreement and final order. However, if agreed to by
the parties, payment of the civil penalty may be deferred until
sixty (60) days after the receipt of an order of remittance or order
of nonremittance.

(Signature of respondent)

(Signature of complainant)

Date: At:




[t is so ordered. This order shall become effective immediately.

(Signature of Headquarters Judicial Officer)
Judicial Officer*

Date: . At:

*or Regional Administrator



SAMPLE REMITTANCE AGREEMENT

Introduction

On (date of consent agreement and final order) , Louisiana

Western Transmission Corporation was assessed a penalty of $158,800
by administrative consent agreement and final order for violations
of the Toxic Substances Control Act (TSCA). Pursuant to 40 C.F.R.
§ 22.31(b), Respondent and EPA agree to defer payment of the
assessed penalty* until issuance of a remittance or nonremittance
order. The Environmental Protection Agency agrees to remit all*

of the penalty if the actions described in the attached Compliance

Program and Schedule are completed by the date specified in the

schedule.
Louisiana Western Transmission Corporation
New Orleans, Louisiana
Respondent

Dated: At:

Administrator, EPA, or delegatee

* If only part of the penalty is to be deferred, the agreement
should indicate the amount of the penalty to be deferred. This
will be equal to the amount which may be deleted if the compliance
program and schedule are adhered to by the Respondent.



COMPLIANCE PROGRAM AND SCHEDULE

Final Compliance

It is the goal of this Compliance Schedule to bring all natural
gas pipeline compressors operated by Louisiana Western into final
compliance within eighteen (18) months of the effective date of
this Agreement. A compressor will be deemed to be in compliance
when the PCB level in the compressor is less than 50 ppm. This
determination shall be based on analytical tests of the compressor
lubricating oil sampled after the compressor has been in dperation
a minimum of six (6) months after the last decontamination of the
compressor,

Respondent will achieve final compliance with this compliance
Program and Schedule by the agreed date. When EPA has determined
that compliance is satisfactory, the Agency will write a letter
to Louisiana Western remitting the unpaid portion of the penalty.
If compliance is not satisfactory, EPA will notify the Respondent
that the penalty is due and payable within sixty days.

Interim Milestones

1. Initial Testing: In order to determine which compressors

must be decontaminated, Respondent shall test each natural gas
pipeline compressor operated by Respondent which evér contained
PCBs as indicated by the June 12, 1981 letter. The initial testing
shall be conducted by Respondent within thirty (30) days of the
effective date of this Agreement. For purposes of this initial
testing, tests conducted on these compressors within six (6)

months prior to the effective date of this Agreement shall meet the



requirements of this Part. Any compressor(s) which have been
decontaminated within the six (6) months prior to the effective
date of this Agreement will automatically be included in this
program until it is shown that these compressor(s) meet the
requirement for final compliance in Part 1.

2. Sampling and Analysis: Sampling shall be conducted by

Respondent using EPA-approved sampling procedures. Information
on sampling developed by EPA and provided to Louisiana Western
as part of the EPA/natural gas industry cooperative sampling
program shall serve as guidance for this sampling.*

To allow for comparison of analytical results, Respondent
shall prepare a Sampling Plan which specifies sample volume, method
of collection, and sample handling procedures. The Sampling Plan
shall set forth (a) the location of each compressor covered by
this agreement and (b) the specific sampling point(s) on each
compressor to be sampled during each sampling required under this
agreement. A1l samples collected under this agreement shall be
collected from the same sampling point(s) chosen by Respondent
in its Sampling Plan. Louisiana Western shall prepare this Sampling
Plan within thirty (30) days of the effective date of this Agreement
and supply a copy of this Sampling Plan to EPA within sixty (60) days
of the effective date of this Agreement.

Samples shall be analyzed by Louisiana Western using the EPA
methodology set forth in the EPA document entitled "Analysis of

PCBs in Transformer Fluid and Waste 0il" which EPA supplied to

* Each sample shall be collected using a separate sampling device,
such as a glass tube, pipette, or metal dipper, to avoid cross-
contamination of samples. Sample containers shall consist of clean
glass bottles with teflon lined lids, metal containers or equivalent.



Louisiana VWestern during the EPA/natural gas industry cooperative
sampling praogram. On-going quality control including analysis
of blank sample containers, duplicates, and spiked samples shall
be conducted as outlined in the laboratory quality assurance
guidance provided to Respondent by EPA during the EPA/natural
gas industry cooperative sampling program, and in the method of
analysis specified-above.

EPA shall supply Respondent with reasonable technical
assistance on sampling and analytical techniques when requested by
Respondent for the purpose of complying with this Agreement.

3. Decontamination: Within one hundred and twenty (120) days

of the effective date of this Agreement, Respondent shall decon-
taminate each compressor found to contain PCB concentrations of 50
ppm or greater, as determined by testing conducted in accordance
with Part 2. Respondent shall decontaminate each compressor
found to contain 50 ppm or greater PCBs by thoroughly draining the
PCB contaminated oil from the compressor and refilling the compressor
with non-PCB lubricating oil.

After the initial decontamination, each compressor still found
to contain 50 ppm or greater PCBs, as determined in accordance
with Part 7, shall be decontaminated within one hundred and twenty
(120) days of the date of Respondent's receipt of the laboratory
report indicating such PCB levels in the subject compressor. All
PCBs removed during decontamination operations shall be handled,

stored, and disposed of in accordance with the PCB Rule.



4, Assessment of Decontamination: Respondent shall

sample and test oil from each compressor decontaminated in accor-
dance with Part 4 above after the unit has been in operation for
a minimum of sixty (60) days after decontamination.

5. Determination of Compliance: If after a minimum of sixty

(60) days of operation PCB levels remain below 50 ppm, each
compressor shall be tested again after six (6) months of operation.
If after six (6) months of operation since the last decontamination,
PCB levels remain below 50 ppm, units shall be considered to be in
compliance as stated in Part 1.

6. Additional Decontamination: If results of testing after

decontamination and sixty (60) days or six (6) months of operation
show PCB levels of 50 ppm or greater, the compressor(s) shall be
decontaminated again in accordance with Part 4, Parts 4 through 7
shall be repeated until each compressor is deemed to be in final
compliance.

Timetable

Louisfana Western agrees to comply with this Agreement
within the time frames summarized below. Times in the following
schedule are times from the effective date of this Agreement
and all days referred to in this Agreement are calendar days.
1. Complete Sampling Plan: Thirty (30) days
2. Initial Testing: Thirty (30) days or on
the basis of tests conducted
within the six (6) months

prior to the effective date
of this Agreement



3. Decontaminate Compressors: One hundred and twenty (120)
days
4. Assess Decontamination: After a minimum of sixty (60)

days of operation, and after
six (6) months of operation
when sixty (60) day result is
less than 50 ppm

5. Additional Decontamination: Implemented within one
hundred and twenty (120)
days of test result showing
PCB concentrations of 50 ppm
or greater

6. Reports:
o Initial Report Sixty (60) days
o Status reports Every one hundred and twenty
(120) days after previous
report,
o Final compliance report Thirty (30) days after
final compliance is achieved
for all units.
7. Final Compliance Target Date: Eighteen (18) months

Monitoring

Louisiana Western shall prepare an initial report including the
Sampling Plan developed under Part 3, initial compressor PCB levels
as determined through testing conducted in accordance with Part 2,
and a tentative compressor decontamination schedule. The initial
report shall be submitted to EPA within sixty (60) days of the date

of this Agreement.

Louisiana Western shall also provide EPA with periodic status
reports on‘the progress of this decontamination program as set
forth below. Each status report shall contain: (a) a list of
testing results; (b) the date each compressor subject to this
program was decontaminated; (c) the amount of PCB liquid resulting

from decontamination procedures which was stored and/or disposed of;
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(d) the location of the storage and/or disposal facility or facilities;
(e) the amount of non-PCB liquids added to each compressor, and (f)
other pertinent information which will allow the Agency to evaluate

the progress of decontamination activities.

These status reports shall be sent to EPA every one hundred
and twenty (120) days until final compliance is achieved. The
final report should indicate that all compressors subject to this
agreement contain PCB concentrations of less than 50 ppm after
being in operation for a minimum of six (6) months subsequent to
the last decontamination. Reports shall be sent to:

A. E. Conroy II, Director
Compliance Monitoring Staff
Office of Pesticides and Toxic Substances
U. S. EPA EN-342
401 M Street, S.W.
Washington, D.C. 20460

Inspectors from EPA may visit Louisiana Western facilities
at any time to exercise the Agency's rights under section 11 of
TSCA and to inspect facilities and records to determine compliance

with this consent agreement.

Notification of Technical or Operational Difficulties:

If technical or operational difficulties will make it impos-
sible for Louisiana Western to meet any of the deadlines in the

Compliance Schedule, Louisana Western will immediately notify EPA.

Technical Assistance

EPA shall provide reasonable technical assistance to Louisiana
Western on questions concerning such matters as sampling and analytical
procedures, and acceptable disposal options, for the purpose of

complying with this Agreement.



Amendménts

Upon mutual consent of EPA and Louisiana Western, this Agreement
may be amended at any time to modify or add technical and operational
requirements (such as, but not lTimited to, deadline modifications
necessitated by technical or operational difficulties) for the purpose
of achieving compliance by Louisiana Western with the PCB rule. Any
changes and/or amendments to this Agreement shall be incorporated into
this Agreement when the amendment(s) have been signed by authorized
representatives of EPA and Respondent.

If after complying with the schedule set forth on pp. 5 and
6 (or any subsequently agreed to schedules) of this Agreement,
Louisiana Western finds that gas pipeline compressors still
contain concentrations of 50 ppm or greater PCBs on the final
compliance target date, EPA and Louisiana Western will evaluate
options and select one for resolving this problem. That approach,
including an agreed upon revised Compliance Schedule, will be
incorporated into this Agreement which shall remain in effect
until final compliance is achieved.

Enforcement

While this agreement is in effect, EPA shall not initiate
additional enforcement action against Louisiana Western for use of
those gas pipéline compressors which are the subject of this Agree-
ment and which ‘'may contain 50 ppm or greater PCBs., In the event that
Louisiana Western fails to meet the requirements of this agreement,
EPA may issue a Notice of Reinstatement of Penalty nullifying this
Agreement and reinstating the penalty proposed in the Complaint and

Assessed by the Final Order.



This agreement does not insulate Louisiana Western from com-
pliance monitoring and enforcement actions for TSCA violations not
addressed by this Agreement nor from enforcement actions under other
laws administered by EPA, nor under laws administered by state or
local environmental authorities.

This agreement does not Timit or affect the rights of the

Louisiana Western or the United States as against any third parties.

Dispute Resolution

Should disputes arise between Louisiana Western and EPA
concerning compliance with the agreement, the parties may resolve
the dispute by arbitration. EPA and the Respondent may submit
disputes of technical issues to Dr. Alpha Romeo of the Tulane
University Electric Engineering Department for arbitration.

Quality Assurance

The laboratory performing analysis of the samples will
participate in the Southeastern Regional PCB Quality Assurance
Program administered by the Southeastern Chemists Society.

Confidentiality of Documents

The Louisiana Western may claim that any reports submitted

to EPA are confidential business information. The Louisiana

Western waives this right.
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Louisiana Western Corporation
719 S. Carrollton Avenue
New Orleans, Louisiana 71301

RE: Remittance Order

Dear Mr.

This remittance order is issued pursuant to section 15(a)(2)(C)
of the Toxic Substances Control (TSCA), which permits the Adminis-
trator to "compromise, modify, or remit, with or without conditions,

any civil penalty."

On July 6, 1983, Louisiana Western was assessed by final
order a penalty of $158,800. On July 6, 1983, Louisiana Western
and EPA entered into a remittance agreement under which EPA
agreed to remit $158,800 of the penalty on condition that
Louisiana Western performs the activities described in the
agreement.

On May 2, 1984, EPA determined that Louisiana Western met
all the conditions for remittance. By completion of these
conditions, LWC has fully satisfied its obligations pursuant
to the Consent Agreement and Final Order dated July 6, 1983, The
Agency therefore remits $158,800 the penalty.

William D. Ruckelshaus*
Administrator

*or delegate



Louisiana Western
719 S. Carroliton Avenue
New Orleans, Louisiana 71301

RE: Nonremittance Order

Dear Mr.

This nonremittance order is issued pursuant to section
16(a)(2)(C) of the Toxic Substances Control Act (TSCA) which
permits the Administrator to "compromise, modify or remit,
with or without conditions, any civil penalty."

On July 6, 1982, Louisiana Western was assessed by consent
order a penalty of $158,800. On July 6, 1983, Louisiana Western
and EPA entered into a remittance agreement under which EPA agreed
to remit $158,800 of the penalty on condition that Louisian Western
performed the activities referenced in the agreement.

On May 2, 1983, EPA determined that Louisiana Western has not
met all the conditions for remittance. Specifically, Louisiana
Western has fallen six weeks behind its interim deadlines in the
Compliance Program and Schedule and has not notified the Agency
of any technical or operational difficulties.

The Agency, therefore, will not remit any portion of the penalty.
The deferred amount of the penalty, $158,800 is due in sixty days.
Payment may be made by certified check payable to the United States
of America to the Hearing Clerk (A-101), Environmental Protection
Agency, Washington, D.C. 20460,

William D. Ruckelshaus, Administrator
Environmental Protection Agency



Performance Requirement

APPENDIX D

CPS Monitoring Sheet

Performance Evaluation

Submit Sampling Plan
to the Agency for

Plan was satisfactory;
it listed ten facili-
ties in four states
and a realistic plan
for sampling.

Initial Testing

Testing reports were
six days late but
otherwise satisfactory.
The six days late will
have no major impact

on the CPS.

Decontaminate Compressors

Respondent reported
that an unseasonable
ice storm had isolated
facility in Kentucky
causing the delay. Per-
formance was satisfac-
tory. Other deadlines
will not slip as a
result of this delay.

Assess Decontamination

Interim Reports Schedule

Work progressing.

——— e

Final Compliance Target
Date

Date Date
Due Completed
9/3/82 9/3/82
9/3/82 9/9/82
12/3/83 12/17/83
2/3/83
additional
dates may be
be scheduled
10/3/82 10/3/83
2/3/83
6/3/83
6/30/83




APPENDIX C

Penalty Remittance Worksheet

Supplement to Penalty Calculation

Assessed penalty [justification]

Amount due immediately

Amount deferred

Cost of compliance

Cost of additional conditions

Total Cost of Performance under CPS

Amount remitted at the end of the deferral period

Total amount paid to the Agency
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- UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
SAZ? : WASHINGTON, D.C. 20460
- .

NOV 7 1919

© MEMORANDUM

TC: Richard J. Denney,
Asscciate Genoral Counsel
" Toxic Substances Jivision

SUBJECT: MNeutral Administrative Inspection Schemes for TSCA Enforcement

Attached for your review are neutral administrative inspection
schemes for three TSCA enforcement programs - premanufacture notification
(section 5), inventery (Section 8) and chiorofluorocarbons (Section 6).
We request vour opinion, pursuant to Joan Berastein's memorandum of
June 28, 1978, 3s to whether these three schemes meet the requirements
for a2 neutral edministrative inspecticon scheme as described in the
Marshail v. Barlow's, Inc. decision of May 1978.

The prwrc1pa. persons who developed these schemes are Jonathan Libber
Secticn 5, ,ﬂfb="a PaJl (Section 8) and Judy Kosovich (CFC). A1l may

Gz

be reached at 752-
A. E. Conroy IIA D1reEtor

Pesticides and Tokic Substarces
Enforcewen{iglvrs1on

cc: Richard D. Wilson

Attachment

OFFICE OF ENFORCEMENT
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ANHTITSTRATIVE TUSPLCTION FOR SECTION S5
Wt d A Corb st e L Toasle B L0 SR e o -

HEUTE

WA
S w Al D

Introduction t¢ tho §5 Neutral Adninistrative Inspection Schene

Q.

The follcowing zre two neutral administrative inspection schemes for use
in-gargeting §5 inspections. This section of TSCA deals with Pre-
ramfacture Notificetion (M2?).  The PMN program is in its initial

stages and many of the program elemehts will not become fully operational
until some tire in the middle of Y 80. Thus the Cffice of Enforcement
(CE) is propesing both an initiel scheme to cover this interim pericd
ard a final one o become effective whan the §5 progran is fully

oerational,

There are seQen violation categories in Section 5: 1) neA:anpliaﬁce
with a Section S(e) or Section 5(f) order, rule or injunztinn, 2) failwre
to nolLify CPA of the production cf a naw substance, 3) mamufacture of
a now substance prior (o the expiration of the premarufacture notice

pericd, 4) using a substance produced in violalion of §5 for



conmercial purposes, 5) noncompliance with the terms of a test marketing
exemption, 6) nenconpliance with the terms of a research anxd development
exonption and 7) vioiation of Significant lcw Use Rules (SNURS). DbDuring
the first scvefal months of cperation, OF anticipates that the only

active violation categories will be: 1) failure W notify, 2) production
prior o notice expiration and 3) cammercial use of an improperly produced
substance. Thus OE's.initial efforts will focus on these threce categories,
¥hen the other categories become activae, OE will shift to the final neutral
administrative inspecticn scheme vhich includeé the otber violation cateds
OF recognizes that the schemes will charnge as the Agency develeps cupertise

in handling the enforcenent of §5.

The schemes presented below list the violation categories and the critericn—

defined subcategories. In those categories vhere less than 1003 of the
members of a particular category will be inspected, the scheme presents
neutral criteria upon which incpection tarcating will bte based., Thus in
all categories but the §5(e) and §5(f) orcers, rules and injunctions
catégory, only a percentage of the mambers of a category will be inspacted
‘on the basis of targeting criteria. Each criterion dz2fines a subcategery.
For erarple, there are eight subcategories in the Failure to Notify
violation: 1) all nembérs who are the subject 'of failure Lo notify tips
and/or complaints, 2) all firms that have that have applied unsuccessfully
£bf PMY exemptions, 35 all firms that have initiated but never tcmplctoa
PMN submicssion, 4) all firms with a history of new chenical develogiment,
5) fims whose PMY submission indicated significant levels of projectad
preduction, 6) firms with a history of towic substance production (Standurd

Irdustrial Classification (SIC) codes 2221 ~ Plastics, Maverials, Synthetic

cie

Do



Resins and Non Vulcanable Elastowers, 265 - Cyclic Crudes amd Cyclic
Intermadiates, Dyes ard Crganic P.'igllnznt;s, and 2369 - Industrial Chemicals
Not Clsevtere Classificd, 7) fimwg who bave violated certain FPedeial
erviromental and/or safety statutes (FIFRA, RCRA, CM, FWPCA and CCIA)

and 8) a random celection of the chemical firms,

it should be .r.oted that if any of these triggering criteria produce a
subcategory that is (oo large, the selections in that subcategory can

be randanized. For example, if there are only encugh resources o ispect
503 of the memers of a subcategory, O will select half of the merbers

on a rardom hasis.

E.intends o review the efficacy of these targeting criteria by
statistically evaluating the violation rates of each criterion-defined
subcategory in canparison with the random subcategory of the same
violation category. In this way, OE will datermine if there are significant
differences between the rate ‘b_f viclation of a particular criterion-dafincd
scbcategory and the randem selection of the members in that entir
violaticn category., If there is no significant difference, then OF will

realize that thz criterion in guestion is useless.

The order of the violaticn category anmd of the subcategories irdicates

the priority among the categories and subcategories,

Interim Schema

A,  Failure o Notify

1. 211 members who.are the subject of improper producticn tips and/or
complaints



‘4.

2. all fimms that applicd vniuccessfully for PN excmptinns

3, all firms that have initioted tat never conplatal a PMY submission

4, all fians with a hislory of new chamical prodution

5. fims vihese M subamission indicated significant levels of projectad
production (florfalse ani mizleading variety)

6. fims with a history of highly toxic substance productien (by SIC
codes 2021, 2365 and 23697

7. previcus violators of ccrctain federal envivonmental protection
and/or safely stalutes

8. rardom selection of all chemical producers

B. Production Pricr to Pl Notice Expiration

1. all category merbers who are the subject of prior producticn
complaints and/or Lizs

2. all firms that have been the subject: of notice erxtensicns

3. random selection cf finns that have not had their notices
extended

4, all category marbers who are viclators of federal environmental
and/or safely statutes

5. rardan sclection of all fimms undergoing Pit

C. . Commercial Use Violations

ients of improperly produced chemicals

o)
s 2821, 2365 and 2369
chenical firms

l, a1l fims listed as rec
2. fims listed on SIC cod
3. randcm selection of all

i
2

Firal Scheme

A. Violations of Secticn 5(e) or 5(f) Orders, Rules cr Injunctions
1. inspect all firms subject to such orders, rules or injuncticns
B. Failure to Notify

1. all members who are the subject of improper praduction tips
and/or complaints .

2. all fims that applied unsuccessfully for P21 exemptions

3. all fimns that have initiated but never carpleted a PMY submission

4. all firmms with a history of new chenical produciion ‘

5. fims whoze P submission indicated significant levels of projected
production (for false and micleading variety)

6. firms with a hiswry cf bighly toxic sulntance gproducticn (by SIC
codes 2821, Z5G5 and 2369) N

7. previcus violators of cortain federal enviroamznial protection
and/cr safety statutues

8. ramdan selection cf all chemical praducers



F.

Producticn Prior to Pifl Notice Expiration

1,

> W

5.

all catwgory memhers who are Uie subject of prior praduction
conplaints and/or tips :

all finons that have been the subject of notice extensions
random selection of fims that have not had their notices
extenled '

all catogory members who are violators of federal envivonmental
and/or safcly statutucs

random selection of all firms undergoing Pi

Commzrcial Use Violations

1.
2.
3.

all fimms listed as recipients of improperly produced chemicals
firms listed on SIC codes 2321, 2265 and 22069
rardcm selection of all chemical producers

Violations of Test Marketing Restric.ions

1.
2.
3.
4.

5.

all category merhers that have been the subject of tips or
complaints suggesting test marketing violations.
all fimms producting highly toxic Lest marketed items

-all firms preducing test marketed items in high demard

all category marbe2rs who have violated certain federal
environrtental sclection of category nembars
rardan selection of category mems2rs

Violations of Research and Development Resirictiens

l.
2.
3.

all firms that are the subject of tips and/cr complaints
indicating violaticn of this exempiicn

random selection of thiose firms telding themselves cut as
specialty chemical firms

randan selection of all chemical preducers

SNURS - c¢riteria to bz later datermines



Inventory Reporting Regulations MNeutral Administrative
: Inspection Schemes:

0E will select persons for inspection to monitor compliance with
inventory reporting requirements in the following manner:

Violation: Reporting a Substance Excluded Because for Research and
Development

Inspection Scheme

OE will select persons for inspection to ensure that they have not
reported subtstances manutactured or imported for rasearch and development

based on a combination of the following methods:

o OF will obtain from the inventory a 1ist of substances
manufactured or imported in quantities of less than 1000
1bs/year, reported by known manufacturers ¢f R & D sub
stances, and not reported in larger quantities by other

persons.

¢ OF will compare the inventory with public lists of substances
manufactured prior to 1977 to isolate substances appearing
on the inventory but not listed elsewhere as having been

manufactured prior to 1977.

Of resources may be inadequate to inspect all firms identified. 1In
this case GE will alphabetize firms identified and inspect every nth
firm, where n = the number of firms identified divided by the number of
inspecticns which can be performed with the resources available.



Violation: Late Reporting/Failure to Report

Inspection Schame

EPA will search for manufacturers and importers who failed to
report by tlay 1, 1978 as required and whose substances are being reported
by processors during the revised inventory reporting period in the
following manner:

o OFE will obtain from 0TS names of processors reporting for the
revised inventory.

o O0FE will request from each processor a certification that
he is not also a manufacturer of the substance.

o If the processor is5 not a manufacturer of the substance, CE
will request a list of the processor's suppliers.

0 OF will contact each supplier and ask for certification that
he was not required to report for the initial inventory (i.e.,
substance was not manufactured/imported after January 1, 1975).
If OFE resources are inadecuate to inspect all firms identified,
OE will alphabetize suppliers and inspect every nth firm.
(n = the number of suppliers identified divided by the number
of inspections which can be performed with the available
resources.)



Yiolation: Reporting a Substance Excluded Because Not Manufactured,
Processed, or Imported Since January 1, 1975,

Inspection Scheme

EPA will select persons for inspection to ensure that they have not
reported substances not manutactured, processed or imported since January 1,
1875 in the following manner:

o OF will compare substances reported for the inventory with the
commercial lists of substances manufactured in 1975, 1976 and
1977.

0f will alphabetize the manufacturers and importers of substances
identified by the atove comparison and inspect every nth one. (n = the
rumber of manufacturers and importers identified divided by the number
of inspections which can be perform with the available rescurces.

In FY?79 and FYB0 during the revised inventory reporting period OE
will commit its resurces to inspections under these schemes as follows:

Ccmpliance Monitoring to Cetect 40%
Reported R & D Substances

Compliance bMonitoring tc Detect 30%
Substances not Manufactured or imported

after 1975, °

The remaining 20% of total QE resources will be used to
respond to reports of other violations.

Each Region will not necessarily conduct an equal number of inspections.
Inspections will be assigned Regions based on the Tocation of the potential
violators as indicated by each inspectiocn scheme.



CFC Pule — teutral Inspection Schene

Tae rule published by EPA con March 17, 1978 (43 FR 11318) bans processing
of fully halogenated chlerofluoralikanes (CrCs) for acrcsol propellant uses
after Ducember 15, 1978, except for certain essential uses. Such processing
woeld be dene by businesses known as acrosol fillers,

C rarufacturers will be inspected once a year to determine

1. Thz records of CF
luers are currently purchasing CFCs.

which aerccol fil

2. Cnly a=rosol fillers who have purchased CFCs in the year preceding the
prencsel insmmcticn or vio are otherwise Xnown t be in a position to £ill
aerosols vitn CfCs will be candidates for inspection. Such fillers will
identified by ircpzctions of the records Gf CPC manufacturers, by information
frem the Consumer Products Sefety Commission (CPSC) , Or by other mzans,

3. Sucth candidates for inspection will he ranked ».ccr'dlm to the relative
guantity ¢ CfCs 3 ;ir:d.ed o have zen rofe“md This ranzing will c&2termine
the insmacticn ?‘:‘Lf":i v. If the amount purchas—d in unknown, tha filler will
be assigned a ranking in the middle of the ranxed list.

4. A ranked list of candidates for inspection will be sent Lo each Reg 10‘;.1
Office. Such lists may later bz amended. fThe total rurber of asrosol fille

to b2 iremected in a2 given fiscal yeat will be determinzd, The ramted list
will be uzed to fertify thae particular fillecs to be inspected. Ttx rota

arber o be insrocted in each Region’will be app:::.:iTaLc_l reoportional to

the fractisn cf fillers in that Region subliect to this schere,

r

5. The suguence shall be rank ordar of the list, except that this sequence may

be adjusted (o conszrre Agsncy resources,

6. Insrecticns of fillers who have never bien inspected previcusly have higher
Fricrity, ranied according to quantities purchasad, than inspecticn of fillers
who hava b2en 1in 2 e

spacted pf 7ic *31 7 {not i-m:l,;:im., rautine fol Ow-up inspec
rs

7. If all fillers have been inssected at least once, fillers shculd be ranked
according to their estimated l'}'-u.y“ood cf recidivism,
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I. Introduction

Section 1ll(c) 0of the Toxic Substances Control Act (see
sopendix A) autnorizes the Administrator to issue subpoenas
racuiring the testimony of witnesses, the production of documents,
and answers to guestions that he deems necessary to carry out
the Act., This paper provides guidance to the Regions on the
use of TSCA administrative subpoenas.

The first part of the paper will describe the various
situations which warrant the use of section 11 subpoenas as
enforcement tools., The document next sets forth the major
defenses to subpoenas which may be encountered by fegional
personnel, and discusses ways to overcome such defenses,.
ZInforcement of subpoenas and their proper form are addressed
in the final sections,

ITI. VWhen Subpoenas Should Be Used

A€ z ceneral rule, subpoenas can be used whenever the

information sought will assist the aAdministrator in implementing

A

ne sct. There are factors, however, which reduce the nunber of

T

ct

nstances where subpoenas are appropriate.

-

1) Subpoenas must be not be overly broad, vague, or burden-
some, and they must be germane to a lawful subject of inguirv.

These and other limitations on Agency information requests are

discussed below as part of the section on defenses to subpoenas.



) The Conference keport for TSCA contains the following

The conferees recognize that the Administrator
will have access to much information under
section 5 and section 8 of the Act. Therefore,
the conferees expect that the Administrator will
use the subpoena authority only when information
otherwise available through voluntary means or
other provisions of this Act is inadequate to
meet the Administrator's needs under this Act.
(page 87)

This language was apparently an attempt to mollify those
House members who disagreed with the Senate's view that
inclusion of subpoena authority was a prerequisite to the
successful implementation of TSCA,

This "last resort" view of TSCA's subpoena authority
Prozebly impacts rulemaking procedures more than enforcement
activities. The broad-based information gathering which
CIten precedes a choice between regulatorv alternatives is
Zest addéressed by rulemaking under sections 4, 3, and 8 of
TSCA. For the program offices, data gathering through rule-
making is not only an available alternative to subpoenas, it
is preferable to situation-by-situation information requests.,
D%, on the other hand, conducts more focused investigations,
usually directed toward a single vicolation, and when informa-

tion is needeé which has not already been assembled under a

rule, subpoenas are generallv apporopriate,



The section of the Zonference Report gquoted above expresses
a vreference for voluntary means of data gathering over more formal
information reguests. Thus, enforcement personnel should always
consider simply askinag for the information before drawing up a
subpoena. An informal request, however, will be inadeguate in
many instances. For example, when there is a reasonable suspicion

that the evidence sought may be destroyed once it is informally

D

cuecsted, a subpoenz should be issued before any other step is
taken. Enforcement personnel should also use subpoenas as a first
ster when they are unsure of the precise nature of the evidence
they are seeking, (=2.9., internal memoranda relating to a parti-
cular corporate decision as opposed to financial informationl).

In situations where EPA is not sure 0of what information is avail-
acls or how reliable requested data will be, respondénts shoulad
oe placed under the burden of a formal, judicially enforceable

responsibility through the use of TSCA subpoenas. In addition,

]

(b

stimeony ¢f witnesses should of course be compelled through the

wn

(

34
n
[G]
[

asance of &z subpoenz.

[Ql

Sukbpoenas will also be particularly useful in two other
situations. First, data may often be sought from persons who
are not subject to the Act. Although such persons cannot be
compelled to keep records or submit information under sections
&, 5, 6, 8, 12, or 13 of the Act, data can be obtained through
the issuance of a section 11 subpcoena if such data is relevant

to & lawful purpose of TSCA (see parts III B and C below).
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Second, subpoenas may be used in place of inspections.
Wnere the Agency is interested in reviewing a large vélume of
Taterial at the Agency rather than on-site, a subpoena may be
the more appropriate investigative tool. 1In additicn, subpoenas
nay be utilized to force respondents to collect and organize
relevant material, so that an inspector is not faced with this
task at the office or facility itself,

While it is not possible to give an exhaustive list of
all situations which warrant the issuance of a subpoena, the
above information should aid enforcement personnel in deciding

whether to invoke this authority. This decision will primarily

e influenced by how crucial the data sought is to the success-

¢

rh

ul prosecution of an alleged violator.

I. Defenses To Subpoenas
&, Generally
The past one hundred years have seen the courts become
increasingly receptive to the use of administrative subpoenas,
In the late nineteenth century, the federal judiciary took the

Dosition that the authority tc issue subpoenas was reserved to
the courts., It was not until 1894 that the Supreme Court finally

confirmed the right of administrative agencies to issue subpoenas
1

in support of agency adjudications. In 1908, the Court extended

the permissable scope of subpoenas to include those issued for
2
nvestigatory purposes. 2s a prerequisite to the enforcement

}a-

I ICC v, 3cimson, 154 U.S. 447 (189%4).

2. Harriman v. FCC, 211 U.S. 4937 (l1908).




of such subpoenas, however, the Court demanded that the agencies
first allege specific breaches of their authorizing statutes.

This restrictive apprcach towards the use of administrative
subpoenas prevailed for the next forty vears despite repeated
Congressional efforts to authorize agencies to utilize investi-
Jatory subpoenas even when no specific statutory violation was
alleged. The dispute was resolved by the Supreme Court's decisions

: 3
in Cklahoma Press Publishing Co. v. Walling in 1946 and United

[
States v. Morton Salt in 1950. These two cases obviated the

need for agencies to show probable cause that a specific violation

oy

ad occurred., The Oklahoma Court stated that since there is no

actual search and seizure, probable cause 1s deemed satisfied by

[\

"determination that the investigation is authorized by Congress,

s for a purpose Congress can order, and the documents sought are
5
rzlevant tc the inguiry". In Morton Salt, the Court refined this

v

concept and set forth the still operative test of a subpoena's

{

1

st

v ity

(@8
§ -

. . . it is sufficient if the inquiry is
within the authority of the agency, the
demand is not too indefinite, and the 6

information sought is reasonably relevant,
The following three subsections will explore the three
criteria set forth in this test.

B. The recuirement that the subpoena be within the authority
Or tne adgency

The reguirement that the inguiry be within the authority

©f the agency is actually composed of two basic elements.

327 U.5. 186 (1946).
338 U.S. 632 (1950).

327 U.Ss. 186 at 209.
338 U.S. 632 at 652.

o .h-h]
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The first is the need for the investigaton to be based on

-

=

(U
[N

™
(81

egguate statutcrv auth

O

v. Since the authorizing language

P

|-
03

section 11 0f TSCA ic sc broad, it would require the presence

a most wayward investigation to induce a court to declare a

O
th

subpoena ultra vires, 1In addition, it should be noted that the

scope of a TSCA subroena is not limited to those persons over
wnom the Agency has jurisdiction, such as chemical manufacturers,
rrocessors, distributcrs, and users. Nonregulated third parties
mav also be reached bv subpoena 1f they possess infeormation

-
relevant to the inguiry. For example, in Link v, NLRB, the

Court held that the Board could require a private detective
ajency to reveal wno nad hired it to observe a union organizer.
The second element is the need for the inguiry tc serve

] T While the motive of the investigation may

8
¢ nothinc more than official curiosity, the purpose of the

™
f—
(1]
bd
th
[
}_
o)
[
(a1
6]
O
n
1]

subpoena must be to further the administrtion cf the Act.
9

used to harass the respondent, A

M
0
[
U
jel
@)
I
3
o
(¢
f
3
3
0]
ct
@]
o

Sulopoena also cannot be used solely to aid a proposed or
~ 10
Sending criminal presecuticon, although the evidence obtained

from a subpoenaz issued in good faith for civil enforcement pur-

(o1

Doses can subsecuently be used in a criminal acticn. The burden

0f showinc that an ostensibly valid subpoena was issued for unlaw-
11
U1l purposes is on the person alleging abuse of process,

th

TTTTIIUTTIEOTTT (4th cir. 1964).

United States v. Morton Salt, 338 U.S. 632, 652 (1950).

Snasts Minerals and lnem:cals Co. v. SEC, 328 F.2d 285
(ITth Cir. 150+, .

10 Dponaldson v. United States, 400 U.S

11 TRnitesg ©tates v. Powelr, 279 U.S. 4

D OO~

. 517 (1971).
8 (1964).
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Thus each subpoena must contain a brief statement of purpose,
12
clearly setting forth the objective of the inquiry. Courts have

Deen reluctant to halt an administrative investigation on the
casis of unlawful purpose, striking down subpoenas "only wnhere
the futility of the process to uncover anything legitimate is

13
inevitable or obvious."”

~

C. The requirement of relevancy

Once the purpose of the subpoena has been established,

court will require a showing that the evidence sought is

Q

cermane to the subject of the inguiry. For many years, evidence

was germane 17 it was "not plainly incompetent or irrelevant to
14
tC any lawful purpose" of the investigation. More recently,

however, most courts have adopted the standard of "reasonable
15

relevance."

Toc avoid 2 successful motion to quash on the grounds of

+ (=}

relevancy, the connection between the demands of the subpoena

W]
s
th

the purpose of the investigation must De made apparent in

clause of the document. Conclusory allegations
16
vance will not be sufficlent, While EPA is not

1

(1
oy
iy

T
8
(@}

n
D

1

9]
rh

§u]
e
1))

r

v~
~

cuired to specify the precise use to which each piece of

1)

}
g
1y
.

[N
Q

ToRtsnip Lines Limited v. Federal Maritime Board, 295
IZ71D.C. Cir. 19617; Hellenic Llnes Limited v,
Federal Maritime Board (companion), 295 F. 2¢ 1328
0T Cix. 1961 ).

13 Matter of tdge Ho Holding Corp., 256 N.Y. 374, 381-2,

76 V% 557, 539 (1531).

14 Endicott Johnson Corp. v. Perkins, 317 U.S. 501, 509

(19as).
15 =77C v. Texaco, Inc., 555 F.28 86z, 873-4, n. 23 (D.C.
Cir. IS77).
16 United States
.
-

kA

T )

v. Security Bank and Trust, 473 F.24 638
87
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evidence will be put, the subpoena must establish a nexus

tween the evidenca sought and the general purpose of the

-

ha

ingui

'1
V<

. . . in the pre-complaint stage, an investigating
agency is under no obligation tc propound a narrowly
focused theory of a possible future case. Accord-
ingly, the revelance Of the agency's subpocena

reguests may b= measured only against the general
purposes of its investigation. The district court

is not free to speculate about the possible charges
that might be included in a- future complaint, and

then to determine the relevance of the subpoena 17
requests by reference to those hypothetical charges,

D. Vague or unduly nurdensome subpoenas

&

dministrative subvoenas which are vague or demand a
“remendous amount of information run the risk of being struck
down as undulyv burdensome. Enforcement personnel must draft

their subpoenas as specifically as possible so that significant

amncunts of irrelevant information are not included within the

ceone of the regquests. While answering a subpoena should not

unduly disruct the normal course of business operations, some
12

cuvrden will be permittad, The courts will generally bpe

reluctant to guasn & subpoenz since the Adgency cannot always

know in advance the precise information it is seeking.

The burden of proving that a subpoena is oppressive rests
19
with the objecting party. Even 1f a subpoena is found tc be

-

overly burdensome, courts will often be receptive to proposals

= -k

17 7 C V. Texaco, Inc. 555 F.2d 862, 874 (D.C. Cir.), rehearing

denied, &34 U.S. 883 (1977).
18 1bIg-

19 TRIfed States v. Tivian Laboratories, Inc., 589 F.2d 49
“({Ist Cir.), cerct. aenieo, 99 S. Ct. 28684 (1978), citing

United States V. well, supra, n. 1ll.
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Furthermore, an individual cannot be compelled to relinguish

{0

3
e
3
Q
r
'

3
v
3
)
o~
ja

3
0

to L

document in his possession which is testi-
[#]

an offer of immunity, of course, will remove the possi-

bility of a respondent incriminating himself, and thus he

may be cocmpellied to testify. Offers of immunity must be
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Form And Service O0f Subpoenas
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individuzl does not have to personally appear before the
tcency, Where both testimony and documents are desgirzd
the twe forms can be combined., Since firms delivering
AocuTents Jdemandzd by oz scubdoena wWill often ask for oz
reczipu, & Zeceint of Subpoena Response Iorm has also
heen included. Service should be made, where possible

by registered mail or by handing the subpoena to the
cerson named therein. However, since the precise manner
bv which administrative subpoenas should be served ieg rot

defined in TSCA ané nas never been defined by ths courts,

most traditicnal forms of service are probablv acceptable.

sisner v, United States, 425 U.S., 391 (1976).
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Thus tne return of service form provides an opportunity
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important., When EPZ has such rules in place, respondents

ing Lo a subpoena mav ce regquired to litigate their
ne Adency prior to doing so in

federal district ccurt. Zpx would then have an early

coportunity to correct any problems with the subpoena,

aspecially those arising from objections based on
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represent the agency in federal district court. The -
enforcemnent action mayv be brouaht in any district where

3C
C
enuge 1T Troder.
] . - I — < - - - - -
Tne acticn should zake the Zorm o7 zn application for
zm order recuivinT LoTpliance with the subpoena. The filing
~% &z comolaing, cTening the 4doors Lo =YY o and the other
B - . Vo : - o - . Sd ~ 1 -
TYZLTincs LI onoYmasr CLvIi o suits, 18 nCU nhelzsmary Or Iedlranlis
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The application should brieflyv set forth the rature o
investication, a summary of the subpcena, and & statement

sz failure to ccmply with the subpoena.

Zs fZe Geriine Parvs Co. v. FTC, 4af F.Za 1382 (5th Civ., 1971).

E Sez TIC C.8.C. fisgri(ol &nd (<.

31 TeZ% Goodvear Tire & Rubober Co. v. HNaticnal Labor Relations
20ard, L2z r.oC 450, 401 Totn Cir. IG317: 2220 T0 V.
Quick Shop Markets, Inc., 526 F.2¢ 802 (8th Cir. 1975;.

)



- 14 -

the DOJ and EPA attorneys should provide a more detailed

description of the facts, state the basis of the court's

(o)

jurisdiction, explain how the Morton Salt test of a subpoena's

validity is met, and emphasize that the enforcement of

administrative compulsory process is a summary proceeding.



APPENDIX A

TSCA Section 1ll(c)

(c) SUBPOENAS.--In carrying out this Act, the
Administrator may by subpoezna reguire the attendance and
testimony of witnesses and the production of reports,
papers, documents, answers to questions, and other infor-
mation that the Administrator deems necessary. Witnesses
shall be paid the same fees and mileage that are paid wit-
nesses in the courts of the United States. In the event
of contumacy, failure, or refusal of any person to obey -
any such subpoena, any district court of the United States
in which venue is proper shall have jurisdiction to order
any such person to comply with such subpoena. Any failure
£to obey such an order of the court is punishable by the

court as a contempt thereof.



APPENDIX B-1

SUBPOENA DUCES TECUM
UNITED STATES OF AMERICA
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

TO: (name)
{address)

To further the Environmental Protection Agency's
investigation of (e.g., compliance with a statutory
crovision or regulaticn, risk posed Dy a chemical, etc.)

, yoOu are hereby required TO appear oecore

Tnhe (FRA or Aa) in room » 401 M sSt. S.W.,
~ashington, D.C., on (montn, cay, and year) , at
(time of cay) , and tO bring with you the reports,

Teérs, cocudmenctes, answers to guestions, and other infor-
ion requested in the attached Specifications.

If you so desire, you may have your representative
produce, at the time and place aforesaid, the items cor
information requested in the Specifications.

I1£ you consider any of the documents or other infor-
mation which ycu submit in response to this subpoena to be
confidential business information, please mark each page
containincg such confidential business information. The
mark may be the word "confidential", or the phrase "pro-

=3
prietary information", or other similar marking. If you
wish to make a claim of confidentiality for this informa-
tion, you must dc sc at this time. Any documents or other
information not marked confidential will be available to
the public. That portion of your response to the subpoena
marked as confidential will be handled in accordance with
EPA's public information regulations (40 CFR Part 2),

Issued under the authority of 15 U.S.C. Section 2610(c),
this day of , 19 .

—.

United States Environmental
Protection Agency, by

(signature)

RA Or AA



APPENDIX B-2

SUBPOENA AD -TESTIFICANDUMNM

UNITED STATZS OF AMERICA

UNITED STATES ENVIRONMENTAZL PROTECTION AGENCY

™01 {name)
{address)

To further the Environmental Protection Agency's

investigation of

1

you are hereby regulrea tO appear
in room , 401 M

2
t., S.w., Washington, D.C., on the day ot ,
9 o'clock, to testify iR the aforeméntionegd

aathority of 15 U.5.C. Section 2610

the
(c), this day of » 19 .

United States Environmentszl
Protection Agency, by

(signature)

RA Or AA



APPENDIX B-3

RETURN OF SERVICE
UNITED STATES OF AMERICA

UNITED STATES ENVIRONMENTAL PRCTECTION AGENCY

I hereby

c y that being a person over 18 years of
age, I served a £

rtif
copy of the within subpoena

( ) in person
( ) by registered mail, return receipt requested
( ) by leaving the copy at principal place of
(check business, which is
one)

() (write in other method, such as leaving it
at dwelling, serving reglstered agent ot
corporation, etc.)

——

"

cn the parson named in the subpoena on (month, dav, and vear)

(signature of person making service)
“{name OZ Derson making service,
(title 1f anvy)

—




APPENDIX B-4

RECEIPT OF SUBPOENA RESPONSE
UNITED STATES OF AMERICA

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

I, (type name , certify that I received, on
behalf of the U.S. environmental Protection Agency (EPA)
the following documents from (subpoenaed party) on .

(month, dayv, and year) in response to the EPA subpoena
oT (month, day, and vear) .

14

(describe submittal)

(signature)

(title)
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APPENDIX C MANUAL
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CHAPTER

TOXIC SUCSTANCES CCUTROL ACT
DLELEGAT IO‘S

12~1. Inspecticns.and Subnoenas
1

1. AUTHORITY. To designate representatives of the Acdministrator:

a. To inspect and
which chemical substance
substances or mixtures,
belfore or after thcir di
being used to transport
ticles in ccnncctio

~

stablishment, facility, or other premices i
s, miMtures, or articles containing chemical
are maznufactured, processed, stored, or held
stribution in commercc; and any copveyance

chemical substances, mixtures, or such

ar n with distritution in coumerce. Jny such
insgection shali be concucted in eccordance with the provisisns of
the Toxic Substances Conirol Act Section 1ll(a) and Scction 11(b).

)

b. To require by subpoena the attencance and testimony of -
witnesses and the preduction of rcports, Papers, documentis, ZnsSWErs
to guestions, and other information in accorcance with the Towice
Substances Contrel Act Sccticn 1l{c).

LIGATED,  ssgistant ddministrator for Enforcement,
cor for Towmic Subscances, and Repicenal

Ltesiztant Administrator fev Imfinrec:
stances must notify the appro-

y action under this

AUTHCORLITY. The imspection autherity inm (2) 2
mey be redelegated; the subpoena authority in (b) zbove may not be
redelegated.

TH Y,
7-28-78




AN UNITED STATES ENVIROCNMENTAL PROTECTION AGENCY
. = WASHINGTON, D.C. 20460
4 st

June 24, 1982

OFFICE OF
PESTICIDES AND TOXIC SUBSTANCES

ATHMORANDUM

SUEBJ

m

C7: Compliance Strategy for the Asbestos in Schools Rule

TO: Alr and Hazardoucs Materials Division Directors
Environmental Zervices Division Directors
Toxic Substances S%ranch Chiers

Thz final version of the Asbestcs in Schaools Rule was
cudlisn2c¢ in the Federal Register on May 27, 1982 (47 Ffederal
Registar 233c81). “Xftacned i1s cne Compliance Strategy Tor tnis
— ’ N . Y -
ryie. A propos2d strategy was circulated in April, 19871, for

comment. Tnis document reflects comments on the proposed
stratejy and the discussion of compiiance issues at the Fe
Asoes%os Updata Conference ¢cn May 6, 1982, as well as, cha
Lo the proposed rule.

Please note that "Criteria for 33t1s*acuorv Participation
tne Tecnnical Assistanca Program (TA?)", which is mentioned
tnis s*rate;y and was discussed at the coaference is undar
eiooment. State fregrams are briefly discussed in this
1°n.. A guicance document specificaily for State orograms
ciated with this rule is also under development. Finally,
2522n32 %0 r2quests made at the confarence, training

terizis will be sent <o the Regions for compliance assistance
4 cenpliance monitoring.

o ]
pLANS S

"3 — v Qd (X - e

33 v O M3

{3

If you have any questions please contact Pamela Harris
(FTS 755-9404) of my staff.
~

// ‘ 7/ ,/7/ '

A. €. Con"oy II Director
Pasticides and xoxic Sudbstances
Enforcement Division
N4

)
IaY

tachnent

©c: Regicnal Asbestos Ccordinators



COMPLIANCE STRATEGY FOR
THE FRIA3LE ASBESTOS-CONTAINING MATZRIALS IM SCHOOLS:

IDENTIFICATION AND NCTIFICATION REZGULATION

THE PESTICIDES

AND TOXIT SUBSTANCES ENFCORCEMENT DIVISICN

THZ U.S. ENVIRONMENTAL PRCTECTION AGENCY



Asbestos in Schools Rule
Compliance Strategy

OverView . . . . L] . . . . . - . [} L] L] [ . . . . ]

Reguirements of the Ragulation . . + ¢« & « & . . 2

Inspection

Sampling

Analysis

Warnings and Nctification
necordkeeping

Exemptions

Resuiatea Community o v v & v o o o o o o 2 o o« o 5
Organization of Schools
Location of Asbestos

ENTOrc2ment o & 4 4 4 e 4 4 4 e e s s e e e+ e +« o &

Objectives
Types of VYiolations
{oiuntary Compiiance

Compiiance Monitoring Strategy « « « o ¢ « « « o 9
Compliance Monitcring Priorities
Compliance Monitoring Activities
Inspection Scheme
Neutral Aaministrative Inspection
Scheme

State Programs for Compliance Monitoring
Administrative Responsibilities . . « . + « + . , 13

Program Management
Program Integration

Appendix: 100 Most Populous School Districts . . 15



Jverview

The data available on the health effects of inhaled asbestos
show that even limited exposure can increase the occurrence
of asbestos related illness and cancer in exposed individuals. 1/

In response to the health effects of asbestos the Environmental
Protection Agancy's Office of Toxic Substances launched in early
1978 a voluntary Technical Assistance Program (TAP) to aid scnools
in the detection of asbestos in school buildings. As of September,
1930, as many as 40% of the schools in the United States had not
bean properly inspected and a larger percentage of schools had not
followed the recommended surveillance and analysis tecnnigues. In
some states no attempt had been made to inspect tne schools.

Because of the serious health effects of asbestos anc tnhe limited

success of tne TAP, the Environmental! Protacticn Agency pudlished

a rule under Section 6 of tne Toxic Substances Control Act {45

Federal Registar 23360, May 27, 1982). The rule is intended to

1dentity scnoois containing asbestos and reduce the risk of

e timated 2,000,000 students and 250,000 teachers
2

t
cther staff who use the schools which contain asbastos. Al
mary and secondary schools in the United States will be affacted
y the rule.

cde
xposura to the estim
nd
ol

The rule which applies to Local Sfaucation Agencies (LEA's) nas
ive requiremencs:

i. Inspection
2. Sanmpling
3. Anaiysis
4., Warnings ang Notification
5. Recordxeaping
Scnocls ouilt after Jecamber 2V, 1973, 2arz2 exemdt from tne
reguirements of tne ruie. A schnocl is exempt 7rom tnhne regulation
iT it properly performad inspections, sampling and analysis udndar
a
b

g
the voluntary program and found no friable bestos-containing
material or if it can document tnat no friable asbestos-containing
materials were used in building or renovating the scnool.

1/ See Technical Support Document for the Asbestos in Schools
Rule for a detailed discussion of the health risks of
exposure to asbestos.



Number of Non-Public

School Type Schools
Catholic 9640
Lutheran 1039
Other church affiliated (e.g., 3049

Hebrew, Quaker, Episcopalian,
Seventh Day Adventists)

Non-church (e.g., military, 2772
handicapped children,

Montessori, exceptional

children)

The largest number of children attending non-public schools
attend the 9,640 Catholic schools, Of these 8,100 are elementary
schools and 1,540 are secondary schools. The educational organi-
zation consists of 165 dioceses overseeing approximately 10,000
parishes. The diccese, which is headed by a bishop, may or may
not have a Board of Education responsible for tne financial
management of the school system. There are three types of Catholic
Schoois. Private or independent schools are owned and operated
>y & religious community (=2.g., Jesuits). Parish schools are
sponsored by one or several churches ana are usuaily elementary
schoois. Diocesan schools are subsidized by tuition and central
funds and are, for the most part, high schools.

Qther non-public schools are generally autonomous private elementary
and secondary schools.

State Board of £ducation

The State Board of Education acts in an accreditation capacity,
maintaining certain minimum standards for instruction, curriculum
and physical plant specifications of school buildings for

both public and private facilities.

Compliance

Objectives

The objective of the compliance program is to encourage compliance
with the rule. Activities should be seen in this lignt rather
than as attempts simply to detect violations. In cases where
means other than enforcement actions will achieve compliance,
these actions should be pursued to conclusion before resaorting to
enforcement actions.



Types of Violations

Yiolations are failures to comply with any requirement of the
Rule. For each requirement there may be several violations,

0 Recordkeeping Requirement., [Records should be accurate,
complete and up to date.] Violations are:

- Falsified records

- Failure to keep records

- Missing elements (incomplete records)

- Records which are not made available to the
public or EPA inspectars,

o Inspection of Buildings. [A11 buildings should be inspected
to locate friable materials.] VYiolations are:

- Failure to inspect all buildings.
- Failure to follow proper inspection procedures
as detailed in the Guidance Documents.

o Sampling. [Samples should be taken of all friable
materials.,] Violations are:

- Failure to sample all areas of friable materials.
- Failure to sample according to procedures in the
Quidance Dccuments,

o Analysis. [Samples snould be analy;ed using pclarized
Tignht microcopy with X-ray diffraction as a confirmatory
technique.] Violations are:

- Failure to have samples analyzed.
- Fajlure to ensure use of the propsr analytical
technique.

o Warnings and Notices. [Notices should be posted in schools
as required by the Rule., Personnel using the building and
the PTA (or parents of the children) should be notified if
the school contains friable asbestos materials.,] Violations
are:

- Failure to post notices.
- Failure to send warnings to the proper persons.

0 Use of Exemptions. [TAP activities or building documents
indicate tnat tnhere are not friable asbestos-containing
materials in the school building.] Violations are:

- TAP activities do not support the conclusion that
there is no friable asbestos-containing material in
the school because those activities were inadequate (see
0TS criteria for satisfactory TAP participation).

- Records which support the exemption claim are inadequate.



Voluntary Compliance

One of ‘the goals of this stategy, as well as of the Asbestos
in Schools Rule, is to achieve voluntary compliance.

Since the presence of asbestos in schools is a potential health
hazard, particularly for children, it is a problem which causes
public concern., This public concern provides a strong motivation
for voluntary compliance. To tap this potential the Regions will
offer public education programs which include speakers and courses
for public and professional organizations. A major source of the
speakers and course coordinators is the American Association of
Retired Persons through a contract with EPA,

The Regions should encourage public participation in monitoring
compliance with the rule. Good rapport between the Regional
compliance monitoring staff and interested local groups can
greatly increase the effectiveness of the rule.

Since the records are public information, members of the public can
inspect them for completeness. Records which are suspected of being
incompliete or unreliable (see “triggers” in Compliance Monitoring
Section) should be reported to the Regional Uffice, The Regional
Office should encourage such inspection and publicize the foldowing
information:

o The name of Regional Enforcement Contact person;

0 What sort of information should be reported to this
person; and

0 How to contact the person.

Several citizens groups which have expressed an interest in this
progam could assist the implementation of this rule at the local
level. For instance, the League of Women VYoters in Illinois
participated in the TAP by inspecting all schools in the state
outside of Chicago. Similar assistance by public groups could be
helpful to LEA's as well as to EPA. Interested groups are:

o Parent Teachers Association
o League of Women Voters
0o Education Associations
- National Education Association
- American Federation of Teachers
o American Association of Retired Persons.

The training programs can prepare members of these groups to support
compliance with the Rule in the following ways:

o Enhance public awareness by publicizing the purpose
and goals of the program.

0 Perform routine screening of school records.

0 Assist the LEA's in complying with the Rule,



A1l of these activities should increase the level of voluntary
compliance., Requests for training should be directed to the
Regional Office which will determine how best to respond to
the requests. The contractors from the American Association
for Retired Persons would be the best choice for providing
this training,

PTSED and OTS will develop a Compliance Assistance Guidance Document.
This document will provide step-by-step instructions for complying

with each requirement of the rule. Regional personnel should use

this document as the basis of the training programs which they provide.

Compilance Monitoring Strategy

Compliance Monitoring Priorities

In areas where the lack of public participation or State programs
necessitate a Federal presence to monitor compliance with the

rule, the primary method of compliance monitoring will be inspec-

tion of LEA and school records. Inspection of records will detect
recaordkeeping violations as well as other types of violations. So
that the LEA can be sure that all of its compliance activites are
reflected in its records, the inspector should notifiy the governing
official of the LEA at least one week before any planned inspection,
Sampling and analysis may be performed to confirm the results obtained
by tne LEA.

Compliance Monitoring Activities

Compliance monitoring shall be both affirmative and responsive.
Responsive actions will be triggered by complaints from thne
community. Affirmative compliance will consist of visiting
Local Education Agencies %o determine the actual level of
compliance.

The limited resources available for compliance monitoring must be
utilized so that two criteria are met:

o LEA's used by the largest number of children are inspected
for verification of compliance.

o The maximum degree of response to suspected violations is
possible.

The 100 largest public school districts in the United State educate
approximately 25% of the country's children. In the two years
following the publication of this Rule the level of compliance for
all of these districts will be determined (these districts are listed

in the Appendix).

Other resources will be allocated so that evidence of noncompliance
s investigated.
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Inspection Scheme

Inspections by EPA personnel are necessary to the successful
enforcement of the Rule. Such inspections put the regulated
community on notice that compliance is considered an important

issue by the Agency and that violations will be detected and
pursued. Even if surveillance cannot be total, it can

serve as a spur to compliance. Inspection visits are also a
means of responding to public complaints of noncompliance by
an LEA.

Two criteria will be used to select the LEA's for inspection visits:

o LEA's for which complaints have been received or
which the Asbestos Coordinator has reason to believe
are not in compliance.

o LEA's which have been chosen using a neutral scheme.

The allocation of resources between thes two types of inspections
will depend on the number of complaints received by the Region and
the level of compliiance for the LEAs. The success of Regional
personnel at resolving complaints without the necessity of inspec-
tion visits is also a factor. However, at least 25 percent of
available resources should be reserved for the neutral inspections.

Neutral Administrative Inspection Scnheme (NAIS)

The following criteria will be applied to select LEA's to be
inspected under the NAIS:

° LEA's which are in the top 100 in student population
(see Appendix) in the United States, but did not satis-
factorily comply with the TAP.

° (Checks of other LEA's - remaining NAIS resources.

To target NAIS inspection of LEA's which are not in the top 100
and did not participate in the technical assistance program use
the following procedure.

1. Consider all LEA's with buildings constructed or removated
between 1940 and 1978 which have not already been targeted
for inspection.

2. Divide resources between public and private LEA's. - Allot
to the private schools a percentage of the resources equal
to the percent of the school ppopulation in private schools
plus ten to fifteen percent, The rest of the resources will

be used to inspect the public schools.,
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3. Rank the public and private LEA's separately by size.
Determine the number of schools on each list, This number
is “A".

4. Determine the number of inspections available for each type
of LEA. This number is "“B",

5. Divide A by B. A/B = C, Choose every Cth school on each
list for inspection., Determine A, B, and C separately for
public and private LEA's,

For example if there are 100 private LEA's in a Region and resources
are available to inspect 5 private schools,

A =100 there are 100 LEA's

5 there are resources for five inspections

o
f

C = 100/5 = 20 inspect every 20th school in the list ranked by
population,

If population figures are not available, list the schools in
alphabetical order,

These LEA's have now been targeted without any consideration of
their compliance or voluntary activities or whether or not they
claim to be exempt from the requirements of the rule for any
Teason other than the date of construction.

The inspector will visit these schools and determine if the
inspection, analysis and sampling - whether performed under tne
TAP or after the effective date of the rule - is satisfactory.

He will also determine if the LEA has complied with the record-
keeping and notification requirements of the rule. If an LEA
claims that it is exempt from the rule, the inspector will inspect
the documents which support that claim. The inspector should
inspect the buildings and take samples for analysis in cases where
t?e inspector question the documents supporting the exemption
claim,

Inspection Procedures

The inspector will go to the central office of the LEA selected and
review the files. Depending on the time available, he will choose
1-5 schools to visit for a records review and possible inspection

gﬂ? sample analysis. Triggers for choosing & school are listed
elow,

o Records are too consistent, especially where a large
school system has schools built or -renovated during
the relevant period.
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o Records indicate a lack of friable matérial,

o Lack of cooperation on part of school officials.
o Significant gaps or uneven detail in required records.

0 Lack of response to local weather events such as severe
storms or floods that may have led to water damage.

o Other suspicious conditions, including information available
to the Asbestos Coordinator that indicates possible non-com-
pliance.

If none of the above triggers is relevant, the largest school, the
oldest school and the school used for the most nonschool] activities
shall be visited. '

Records in the schools will be inspected. If the records indicate
that inspection sampling and analysis were performed but that no
asbestos was discovered, the inspector may wish to inspect and take
samples for analysis to confirm the records.

State Programs for Compliance Monitoring

There are many reasons why State programs could perform compliance
assistance and monitoring functons for this Rule more effectively
than the Federal government, A State-run program could be inte-
grated into an existing program such as a building safety program,
Also State organizations, such as public health departments usually
have a State wide network with offices in counties and major cities.
This means that State organizations are in a better position to
establish rapport with the community on this issue. The States

may also have options available to encourage compliance through

the use of State regulations which would be more effective than

the use of Federal authority.

Some States have done an excellent job of implementing the voluntary
Technical Assistant Program described in the Introduction of this
document. The EPA will review the status of TAP in the States

which participated and determine if a federal presence in the

State is desirable. Detailed criteria for evaluation of successful
participation in the TAP are available from headquarters. Utnher
States which did not participate fully in the TAP will establish
comprehensive programs during the twelve month compliance period
following the effective date of the rule. EPA will evaluate these
programs also, to determine if a federal presence is necessary.
Evaluation criteria include technical expertise of the personnel,
proposed scheme for monitoring compliance, the goals of the

State Agency implementing the program (since ensuring public health
is the principal concern of the rule, a State health or environmental
agency would be the preferred agency) and the quality assurance
program.
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The EPA will make technical training materials available to states
which wish to run their own program. These materials should provide
adequate technical background for personnel involved in the program.
At the end of the first year of implementation, personnel from EPA
will evaluate the effectiveness of the state program.

States which choose to implement their own program can still refer
cases to Regional EPA offices for enforcement response, if the state
agency deems this action advisable.

States may wish to participate only partially in the progranm.

For instance, a State may collect information from LEA's concerning
the activities in response to the rule or State universities

may be willing to analyse samples for asbestos. State programs

may vary widely. The compliance monitoring activities which

are not performed by the State must be performed by the Federal
government.

The Federal government would continue to play a role in States
unwilling to implement their own programs.

In general the Regions should encourage the States to implement
their own programs under cooperative agreements with EPA, Head-
quarters will provide further guidance for the management of -State
cooperative agreements for this program.

Administrative Responsioliities

Program Management

PTSED will coordinate responses to problems which affect more

than one Region or which may require special expertise (for

example, a problem dealing with laboratory analysis). Problems

;;at require coordination with 0TS will also be handled tnrough
SED.

Any policy issues will be handled by Headquarters. If any policy
1ssues arise which are not covered by this document, the Region
Should contact PTSED. The issue and its resolution will then be
shared with all the Regions.
The Responsibilities of Headquarters are outlined below:

0 Provide technical information.

o Liaison with OTS.

0 Policy and program guidance.

0 Advisory role in case development,

0 Liaison with Department of Justice should an
injunction be requested.
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The responsibilities of the Regional offices are as follows:

o Target inspections based on criteria and information
provided by headquarters.

o Liaison with State Programs.

o Inspect schools.

o Gather information.

o Case development,

0 Notices of Noncompliance and initial selection of
cases to be referred to Department of Justice

through Headquarters.

Program Integration

Some States may have their own plans for asbestos in schools, (for
example, updating building codes)., Liaison with state asbestos
programs will be handled by Regional Offices.

0TS will develop crieria for evaluating the effectiveness of .
LEAs' activities under the TAP, PTSED and 0TS will develop
Compliance Assistance Guidance for training persons in how to
comply with the rule. PTSED will develop State Program Guidance

hich will include Compliance Monitoring Guidance for State
sersonnel performing compliance monitoring activities.

This Rule triggers the export notice provisions of Section 12 of
TSCA. This section states that chemicals regulated by a proposed
or final Rule under Section 6 of TSCA may be exported only after
the exporter has notified the Administrator of EPA. For furtner
information concerning Section 12 and this rule see "Export

Notification Clarification Statement"” 45 FR 37608, July 21, 1981.



F”}gEWx: TO0 WO0ST POPULOUS LOCAL EDUCATION AGENCTES
g

ANK MEMBERSHIP NAME OF UNIT LOCATION

! 962,963 New York City Sch Dist Brooklyn, NY

2 721,419 Puerto Rico Sch Dist Hato Rey, PR

3 550,606 Los Angeles Unif Sch Dist Los Angeles, CA
4 477,339 City of Chicago Sch Dist Chicago, IL

S 232,328 Philadelphia City Sch Dist Philadelohia, PA
6 223,740 Dade County Sch Dist Miami, FL

7 220,046 Detroit City Sch Dist Detroit, MI

8 193,907 Houston ISD Houston, MI_

S 187,764 Archdiocese of Chicago Chicago, IL

2. 172,152 Archdiocese of Philadelphia Philadelphia, PA
) 168,660 Hawaii Dept of Education Honolulu, HI

2 136,634 Archdiocese of New York New York, NY

3 136,187 Baltimore City Sch Dist Baltimore, MD

§ 135,313 Broward County Sch Dist Ft. Lauderdale, FL
5 130,357 Dallas ISD Dallas, TX

S 128,411 Fairfax Co Sch Dist Fairfax, VA

7 127,529 Prince Georges Co Sch Dist Upper Mar1boro{, MD
3 118,722 Diocese of Brooklyn Brooklyn, NY

’ 113,606 Memphis City Sch Dist Memphis, TN

0 111,922 San Diego City Unif Sch Dist San Diego, CA

e



R

2]
22
¢3
4
¢S

MEMBERSHIP

111,889
110,601
106,156
104,867
102,633
102,329
102,163
92,558
91,944
88,388
87,425
86,783
83,533
83,487
83,090
82,235
82,086
80,982
79,180
77,799

- 16 =

NAME OF UNIT

Hillsborough County Sch Dist
Archdiocese of Los Angeles
D.C. Public Schools
Jefferson County Sch Dist
Montgomery County Sch Dist
Baltimore County Sch Dist
Duval County Sch Dist
Cleveland Sch Dist
Milwaukee Sch Dist
Pinellas County Sch Dist
Clark County Sch Dist
Orleans Parish Sch Dist
Archdiocese of Detroit
Diocese of Cleveland
Archdiocese of Newark
Orange County Sch Dist
Dekalb County Sch Dist
Albuquerque Sch Dist
Jefferson County Sch Dist
Columbus Sch Dist

LOCATION

Tampa, FL

Los Angeles, CA
Washington, DC
Louisville, KY
Rockville, MD
Towson, MD
Jacksonville, FL
Cleveland, 0OH
Milwaukee, WI
Clearwater, FL
Las Veqas: NV
New Orleans, LA
Detroit, MI
Cleveland, OH
Newark, NJ
Orlando, FL
Decatur, GA
Albuquerque, NM
Lakewood, CO

Columbus, OH



¥

2

41
42
43
44
45
46
47
48
49
50

MEMBERSHIP

76,121
74,560
71,989
71,504
70,963
70,738
69,735
68,964
68,951
67,698
66,821
65,908
€5,128
61,816
61,707
61,534
61,438
61,099
60,966
60,311
59,878
58,912
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NAME OF UNIT

Mecklenburg Charlotte Sch Dist
Atlanta City Sch Dist

Anne Arundel Sch Dist
Nashville-Davidson Co Sch Dist
Palm Beach County Sch Dist
Archdiocese of Boston
Indianapslis Pub Schs

Saint Louis City Sch Dist
Boston Sch Dist

Archdiocese of St. Louis

Fort Worth ISD

E Baton Rouge Parish Sch Dist
Denver Sch Dist

San Antonio ISD

E1 Paso ISD

Jefferson Parish Sch Dist
Newark Sch Dist

Archdiocese of New Orleans
Mobile County Sch Dist
Archdiocese of Cincinnati
Granite Sch Dist

Polk County Sch Dist

LOCATION

Charlotte, NC
Atlanta, GA
Annapolis, MD
Nashville, TN

W Palm Beach, FL
Boston, MA
Indianapolis, IN
St. Louis, MO
Boston, MA

St. Louis, MO
Fort Worth, TX
Baton Rouge, LA
Denver, CO

San Antonio, TX
E1 Paso, TX
Gretna, LA
Newark, NJ

New Orleans, LA
Mobile, AL
Cincinnati, O0OH
Salt Lake City, UT
Bartow, FL



MEMBERSHIP

58,459
57,265
57,082
56,561
56,199
56,118
55,979
55,830
55,323
55,081
54,709
53,856
53,540
52,592
50,577
50,37
50,080
49,328
48,729
48,632
48,612
48,466
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NAME OF UNIT

New Castle Co Sch Dist

San Francisco Unif Sch Dist
Austin ISD

Tucson Unified Sch Dist 001
Archdiocese of Milwaukee
Diocese of Trenton
Cincinnati Sch Dist
Yirginia Beach City Sch Dist
Long Beach Unif Sch Dist
Cobb County Sch Dist

Wake County Sch Dist
Portland Sch Dist 01J
Greenville County Sch Dist
Tulsa City Sch Dist

Diocese of Rockville Centre
Seattle Sch Dist

Diocese of Pittsburgh
Jefferson County Sch Dist
Buffalo City Sch Dist
Pittsburgh City Sch Dist
Brevard County Sch Dist
Qakland Unif Sch Dist

LOCATION

Wilmington, DE
San Francisco, CA
Austin, TX
Tucson, AZ:
Milwaukee, WI
Trenton, NJ
Cincinnati, OH
Virginia Bch, VA
Long Beach, CA
Marietta GA
Raleigh, NC
Portland, OR
Greenville, SC
Tulsa, 0K
Rockville Centre, NY
Seattle, WA
Pittsburgh, PA
Birmingham, AL
Buffalo, NY
Pittsburgh, PA
Rockledge, FL
Oakland, CA
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OFFICE OF
PESTICIDES AND TOXIC SUBSTANCES
MEMORANDUM

SUBJECT: Model Asbestos in Schools; Cooperative Compliance Program

T0: Regional Asbestos Coordinators

Introduction

As you know, on May 28, 1982, the Agency issued a final rule,
“Friable Asbestos-Containing Materials in Scnools; Identification
and Notification," under Section 6 of the Toxic Substances Coatrol
Act (TSCA). This rule requires local education agencies (LEAs)
to comply with its requirements by June 28, 1983. In FY83 only
limited Federal resources will be available to monitor compliance
with this rule. We anticipate, however, that the States will also
nave a major interest in determining the level of asbestos con-
tamination 'in the schools under their jurisdiction. In fact, we
are aware that the Regions have worked with the States to varying
degrees in the Technical Assistance Program (TAP) for voluntary
inspection of schools for asbestos. In many States, this coopera-
tion resulted in the inspection of most public and some private
school buildings for friable asbestos containing materials, nowever,
not all buildings in all States were inspected. Therefore, we
encourage the Regions to continue or expand their cooperative
programs with the States for monitoring compliance with this rule
and to develop such programs where they do not exist,

Program Substance

In seeking cooperation from the States, the Regions should try
to establish the most comprehensive complementary program possible.
No matter what the degree of State participation, the Regions will
want to establish a comprehensive tracking and implementation system
for the compliance monitoring program which identifies the following
for each State:

public schools

private schools

number with friable material

number with asbestos

number where corrective action has been taken

2w N~
e e e e s

States can participate to varying dggrees in the planning and
implementation phases of a cooperative program.



Information Sharing

A State may agree to supply the information regarding its
schools to help the Region better target planned inspections.
This information could include information about the age and
population of schools and, if available, the status of any
activities involving asbestos in schools in that State.

Partial Compliance Monitoring Responsibility

The State may agree to divide compliance monitoring
responsibility for the asbestos in school rule. For instance,
a State may decide to undertake compliance monitoring activities
in public schools, while EPA would monitor compliance in private
schools. Other possible divisions of responsibility could be
according to geographic areas in a state, or rural vs. urban
areas, .

Under such a program the State and the Region would pool
information resulting from the inspections for inclusion in the
Federal program tracking system.

Laboratory Support

A State may also offer laboratory analytical support for
analysis of Federal samples collected during compliance inspec-
tions for the asbestos in schools rule.

Total Compliance Monitoring Responsibility

The Region and the State could pool their data from the
Technical Assistance Program. Based on this data, each State
could develop its own program of targetting, and conducting
inspections and supply EPA with quarterly reports on accomplish-
ments.

Program Form

A cooperative compliance monitoring program can be implemented
by means of either formal or informal agreements.

Formal Agreements

For those Regions and States interested in the formal approach,
we have attached a model Memorandum of Agreement which describes the
most comprehensive cooperative program which EPA and the States
could undertake. This model, however, is only suggested as a guide,
Regions may use the model or modify it as deemed appropriate for
any formal agreement reached with the State.



There are two major advantages of entering into a formal
written agreement with a State. First a written agreement would
embody a comprehensive plan for the compliance monitoring program
with a clear indication to both parties of their specific commit-
ments to one another. Secondly, a formal agreement would allow
EPA to designate participating State inspectors as representatives
of EPA, thus allowing them access to private schools which they
might otherwise have no authority to enter.

Informal Agreements

We realize, that some States, although willing to participate
in a cooperative program, may be reluctant to enter into a formal
written agreement with EPA, In this case, Regions should pursue
informal agreements with States. However, in such circumstances
each Region should develop its own written plan indicating what
activities will be performed by the State. However, under such an
informal arrangement, EPA will not be able to designate the State
officials as Agency representatives, which may limit State activities.

A1l programs, formal and informal, should be reviewed at
least annually by the Regional Asbestos Coordinator.

[f there are any comments or questions regarding the model
Memorandum of Agreement for asbestos in schools compliance méni-
toring, contact David Hannemann at 755-9152. Other questions
regarding the Asbestos in Schools Program should be addressed to
Pamela Harris at 382-5567.

/]

Attachment
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| "MODEL NON-FUNDED COOPERATIVE AGREEMENT | 8 JUL 195¢
| ASBESTOS IN SCHOOLS |
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MEMORANDUM OF AGREEMENT
BETWEEN
THE U.S. ENVIRONMENTAL PROTECTION AGENCY
AND

STATE OF ADMINISTRATIVE AGENCY
(Public Health Department or Board of Education)

PREAMBLE

This memorandum of agreement supports a comprehensive program
for monitoring compliance with the laws enacted by the United
States of America and the State of to protect
human health and the environment from the hazards of exposure
to asbestos-containing materials 'in schools. Both agencies

agree that cooperating to obtain compliance with State and

Federal rules governing friable asbestos-containing materials
in schools is necessary and desirable to minimize duplication
of efforts and to respond to mutual concerns for human safety.

AUTHORITY

The U.S. Environmental Protection Agency (EPA) is responsible

for administering and enforcing the Toxic Substances Control Act
(TSCA) [15 USC 2601 et seq.] Under TSCA, EPA has the authority
to protect man and the environment from any unreasonable risks

to health from toxic substances. As part of this mandate, EPA
has promulgated regulations requiring public and private schools
through the secondary level to identify friable asbestos-containing
building materials and notify the employees and Parent Teacher
Associations if friable asbestos-containing materials are

found (40 CFR Part 763, 47 Federal Register 23360, May 27, 1982).
Under the authority of TSCA sections 10 and 28 EPA may enter

into cooperative agreements with States to monitor compliance
with the requirements of TSCA.

The State of is responsible for administering and
enforcing the Law.[Statutory citation] \Under
that law, the Director/Administrator of the
is empowered to (Brief summery of State Law).

The above listed statute(s) provide the State of
Administrative Agency authority for the following activities:
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(Entry into a Memorandum of Agreement)

[dentification of Friable Materials
Inspection of Public School Buildings
Inspection of Private School Buildings
Other (response to complaints)

Sample Collection

Sample Analysis

Inspection of Records (recordkeeping & notification)

RESPCNSIBILITIES

The State of Administrative Agency and EPA propose
to provide a level of compliance monitoring within the State of
to assure that all school are inspected for friable

asbestos-containing materials and are in compliance with applicable
Federal and State laws. The State of Administrative
Agency and EPA will exchange information, coordinate activitdes

and assist each other to eliminate duplication of efforts. The
State of Administrative Agency and EPA will

meet at a minimum of twice a year to coordinate mutual-planning

and implementation elements of their respective Asbestos in

Schools programs. To accomplish this goal, the State of
Administrative Agency and EPA agree to undertake the
responsibilities set forth in this agreement.

A. A B

The State of Administrative Agency agrees to
develop an inspection program consisting of one or more of
the following elememts for identifying friable asbestos-
containing materials and reviewing LEA's recordkeeping and
notification files.

Program Planning Elements

1. Designate an individual to serve as a contact person
with EPA Region on all matters relating to this memorandum
of agreement.

2. ldentify to EPA Region all schools in the State, by
Local Educational Agency (LEA).”

3. Notify EPA Region of all schools that have been
inspected for friable asbestos-containing materials under the
technical assistance program (TAP).
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4. Develop an inspection profile identifying friable
asbestos-containing materials for schools in the State:
a. not inspected under the TAP or;
b. inspected but meeting the standards for
satisfactory participation in the (TAP).

5. Identify all LEA central record offices for EPA.

6. Develop a neutral inspection scheme for conducting
recordkeeping and notification inspections at the State LEA's.

Program Implementation Elements

1. Continue current State program identifying and sampling
all friable materials in schools for asbestos fibers until
all school buildings are in compliance with 40 CFR Part 763
and State asbestos in schools Taws.

2. Conduct recordkeeping and reporting inspections
based on a neutral inspection scheme to:

a. Identify school buildings with friable asbestos-
containing materials and the locations of the
asbestos.

b. Determine if the required records are being
maintained and,

¢c. Determine if the proper individuals or groups
were notified regarding the findings of the
inspection.

3. Encourage compliance with the State/Federal Asbestos
in Schools law/rule and take appropriate enforcement actions
when there is no other alternative.

4. Report violations of the Federal asbestos in schools
identification and notification rule to EPA Region

B, EPA RESPONSIBILITIES

The U.S. Environmental Protection Agency (EPA) agrees to
develop an inspection program for friable asbestos-containing
materials and reviewing LEA's recordkeeping and notification
files that will compliment the State asbestos in schools
program. The EPA will also provide technical assistance,
training and analytical support as well as perform other
activities that will compliment the State program. .

Program Planning Elements

1. Designate an individual to serve as the contact person
with the State of Administrative Agency on
matters relating to this memorandum of agreement.

2. Assist the State of Administrative
Agency in developing its inspection profiles.




Iv,

-4-

3. Evaluate the status of the TAP and develop standards
for satisfactory participation. LEA's which have satisfied
the standards will be given a low priority for compliance
monitoring inspections.

4. Develop a neutral inspection scheme for the 100 largest
LEA's in the country for recordkeeping and notification
inspections.

Program Implementation Elements

1. Provide compliance assistance and training for State
inspectors or other interested groups involved in inspecting
school buildings for friable asbestos containing materials.
This training will occur in the State of and/or
at the ZPA Region office or elsewhere as determined by the
parties. -

2. Issue Federal inspector credentials to all trained
and qualified State personnel.

3. Provide sample analysis assistance, as needed, to the
State for friable materials. EPA will also provide a l1ist of
laboratories which participate in its quality assurance program.

4. Conduct Federal inspections for identification of
friable asbestos-containing materials in schools referred to
EPA by the State.

5. Conduct Federal recordkeeping and notification inspections

at LEA's using EPA's neutral inspection scheme and data on
LEA's the State will inspect.

6. Conduct follow-up inspections for violations and
complaints regarding friable asbestos-containing materials in
schools.

STATEMENT OF WORK

A. The State of Administrative Agency agrees to:

l. Enumerate State employees involved in the Asbestos in
Schools compliance monitoring program as fo)}lows:

Number Work years
in Program in Program

Director/Administrator

Program Manager
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Number Work years
in Program in Program

Inspector

Chemists/Lab Technicians
Clerical

Consultants

Legal

[dentification Inspections.

The State or local orgainzation will
inspect (number) school buildings for friable materials.
Friable materials are those which can be crumbled using
hand pressure.

Collection of friable material samples.

The State agrees to collect samples of all
friabTe materials 1n school buildings (3 samples from each
homogeneous area of friable material). Sample locations"
must be plotted on a diagram of the school building.

Analysis of Samples.

The State agrees to analyze all samples of friable materials
collected under the friable asbestos-containing materials

in schools program. Sample analysis must employ polarized
Tight microscopy (PLM) with X-ray diffraction (XRD) used
only as a confirmation technique.

Recordkeeping and Notification Inspections,

The State agrees to perform (number) record-

keeping and notification inspections at LEATS central record
offices and will conduct follow-up inspections at a minimum

of (3) three schools to verify records.

Sample collection and analysis conducted in connection with
recordkeeping and notification inspections will follow the
procedures outlined in items 2 and 3 above.
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SUMMARY - Projected Outputs Under the Agreement

Activity Quarter Total

I1st 2nd Ird dth

Identification

Inspections
Samples
Analyzes

——— —— cee— ——
—— e— e— e—

Recordkeeping

(o8]

& notification
Inspections

Samples

Analyzes

The Environmental Protection Agency agrees to:

Identification Inspections.

The EPA will inspect (number) school buildings for friadle
materials. Friable materials are those which can be
crumbled using hand pressure.

Collection of friable material samples.

The EPA agrees to collect samples of all friable materials
in school buildings (3 samples from each homogeneous area
of friable material). Sample locations must be plotted

on a diagram of the school building.

Analysis of Samples.

The EPA agrees to analyze all samples of friable materials
collected under the friable asbestos-containing materials
in schools program. Sample analysis must employ polarized
light microscopy (PLM) with X-ray diffraction (XRD) used
only as a confirmation technique.

Recordkeeping and Notification Inspections.

The EPA agrees to perform (number) record-keeging and
notification inspections at LEA's central record offices
and will conduct follow-up inspections

at a minimum of three (3) schools to verify records.

Sample collection and analysis conducted in connection with
recordkeeping and notification inspections will follow the
procedures outlined in items 2 and 3 above.
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SUMMARY - Projected Outputs Under the Agreement

Activity Quarter Total
lst 2nd Ird dth

[dentification
Inspections

Samples
Analyzes
Recordkeeping
& notification
Inspections

Samples

Analyzes

MODIFICATION, SUSPENSION OR TERMINATION OF THIS AGREEMENT

This Memorandum of Agreement, when accepted by both parties,
shall continue in effect unless modifed by the mutual
Written consent of both parties or be terminated by either
party upon a thirty (30) day advance written notice to the
other. The spacific output commitments set forth in this
original agreement shall be for the period of
to . Muytual agency outputs shall be negotiated
annuaily.

FOR THE U.S. ENVIRONMENTAL PROTECTION AGENCY

Date Aoproved

Regional Administrator, Region

U.S. Environmental Protection Agency
FOR THE STATE OF ADMINSTRATIVE AGENCY
Date Approved

Title

State Administrative Agency




ASBESTOS IN SCHOOLS - MEMORANDUM OF AGREEMENT

The TSCA rule "Asbestos: Friable Asbestos-Containing Materials in Schools:
Identification and Notification," which became effective on June 28, 1982

will be enforceable on June 28, 1983. Only limited Federal resources

will be available to monitor compliance with this rule. Therefore, in

FY 83, EPA wishes to enter into non-funded cooperative agreements with the
tates to supplement Federal resources for monitoring compliance with the
requirements of the asbestos in schools rule.

Attached is a model memorandum of agreement which describes the most compre-
hensive cooperative program which EPA and the States could undertake. We
nope that the States will be willing to assume as many of the outlined
responsibilities as are appropriate and feasible based on their own level

of resources and prior compliance monitoring activities in this area.

Since these agreements will be non-funded, we recognize that the level of
each Regional program will be based on the level of responsibility which
each State voluntarily assumes. Any level of responsibility which the

State is willing to assume is welcome and should be accepted by the Regions.

Please review this draft memorandum of agreement and be prgpared to
di::uss implementation of the program at the National Meeting.
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OFFICE O¢

DEC ‘ 5 \982 PESTICIDES AND TOXIC 51709V ANCES

MEMORANDUM

TO: John A. Todhunter, Ph.D.
Assistant Administrator
for Pesticides and Toxic Substances (TS-=788)

SUBJECT: Compliance Assistance Guidelines for the Asbestos-In-
5chools Rule

Attached for your approval is a document entitled
"Compliance Assistance Guidelines: Friable Asbestos-Containing
Materials in Schools; Identification and Notification Rule.* The
document was developed by the Chemical Control Division in
conjunction with the Pesticides and Toxic Substances Enforcement
Nivision in order to provide clear, concise guidance to States
and local education agencies (LEAs) on how to comply with the
rule, The guidance will be applicable to LEAs in all stages of
rule compliance. It provides information to assist hoth LEAs
that have participated to some degree in the Agency's voluntary
program, hbut question whether their activities were sufficient to
satisfy the rule's requirements, as well as LFAs that did not
participate in the voluntary program and are now beginning their
asbestos program by complying with the rule.

The document has been reviewed by the Regional Asbestos
Coordinators and their comments have been incorporated. I
recommend that you approve this document so that we may begin to
circulate it to the LEAs.,

{\/{L"’L cLee ( (.} € i (70-—\__

NDon R. Clay, Directoz/z
Ooffice of Toxic Substances

Attachment
Approve @;K / ﬁ-—JA"f )
|

Disapprove

Date /sz({/&-\__




Compliance Assistance Guidelines:

tti1able Asbestos-Contairing Materials in Schools;

Identification ard Notification Rule

I. Who must comply

A,

Local education agencies (LEA) must inspect each school
buildirg built prior to December 31, 1978, which they
lease, own, or otherwise use as a school building, to
locate all friable material.

School mears any public or private day or residential
school which provides elementary or secondary education
for grade 12 or under as determined under State law, or
any school of any Agency of the United States (20 U.S.C.
2854).

Note: State law will determire whether
kindergartens, nursery schools, or day-care certers
are considered elementary schools for purposes of
this rule,

I1. Inspections

A.

LEAs must inspect all areas withirn the school buildirng
includirg:

Jeilings and walls in hallways, classrooms, gymrasiums,
swimmirg pools, auditoriums, cateterias, machinery ard
storage rooms, steel support beams anrd columns, and
pipes and boiler areas.

Inspection shall irnclude lookirg for arnd touchirg all
suspect friable materials, ircluding surfaces behind
susperded ceilings and norn-permanent concealed areas
which may be entered during normal maintenance and
repairs. (e.g., access parel for utilities).

Friable material means any material applied onto
ceilings, walls, structural members, pipirg, ductwork,
or ary other part of the building structure, which when
dry may be crumbled, pulverized or reduced to a powde:r
by hard pressure.

‘iote: A key phrase is "applied onto". This does
rnot include ceilirg tile.



The key point to be noted is that material must be
friable. An example to note is pipe insulation. 1If
upor inspection ore finds pipe insulation to be exposed
or pipe lagging to be deteriorating and the insulation
material is friable, adequate steps should be taken to
sample ard aralyze the material to determire if it is
asbestos. Undamaged pipe lagging and boiler wrapping
should rot be disturbed.

Local education authotrities that have not inspected
schools for possible friable materials on pipe, duct-
work, or boilers, must do so according to this rule.

III. Sampling

A.

If friable materials are fourd ir a school building, at
least 3 samples from locations distributed throughout
the sampling area must be takenr for each distinct type
of matevial founrd. Each sample must be identified with
an identification (ID) rumber urique to the samplirng
location anrnd building. The location of each sample
should be documented and added to the school's .
recoxds. (For additioral irformation on how to take
samples, see Appendix A.)

Note: Additions to buildirngs should be inspected
carefully for similarities to older parts of the
buildings. Oftern buildirg materials may appear to
he the same whern they are actually of different
composition., It is important to inspect all areas
of the building, rather than considering an entire
building to be ore sampling area.

Samplirg area means any area, whether contiguous or not,
within a school building which cortains friable material
that is homogenous ir texture and appearance. If two
areas differ in appearance, the rule requires that 3
samples be taken from each area.

The requirement that 3 samples be taker in each area
supersedes the recommendation made in Asbestos-
Cortaining Materials in School Buildings: A Guidarce
Nocument Part I to take one sample per 5000 sguare feet
of triable matevial.

In schools where only 1 or 2 samples were origirally
obtainred, additionral samples must be taken to meet the
rule requirement of 3 samples for each distinct type of
friable material fourd.



Note: Schools which determinre that asbestos was
present based on analysis of less than 3 samples
may certify that all friable materials will be
treated as asbestos contairning. In this case,
additioral samples will not reed to be taken;
however, recordkeeping and notification
vequirements will still apply. 1If schools wish to
make the case that no asbestos is present, then 3
samples are required.

Friable materials on piping ard boilers are a urnique
situation, Often only a portion of pipirng anrnd boiler
lagging is friable. When friable materials are present,
schools may choose from ore cf the following approachest

1. Take 3 samples of the material for analysis.

2. Certify that the materials contain asbestos
(§763.117(¢c)) ard comply with the rest of the Rule.

3. Take ore sample of the friable material and have it
aralyzed. If asbestos is present, then treat the
pipe and boiler laggirng as if it contains
asbestos. If one sample shows no asbastos “is
present, take 2 more samples to comply with the
Rule,

Sampling locations should be randomly distributed within
the sampling areas., Locations should rot be selected
for corverierce or ease of reaching the sample or
because the sampler judges the location to be
representative (e.g., all samples in a single area).

Friable materials on pipes and boilers should be
considered as distinct areas.

IV. Analysis

A,

B.

LEAs shall have all samples of friable material aralyzed
for asbestos using Polarized Light Microscopy (PLM),
supplemented where necessary by X-Ray Diffraction in
accordanrce with "Irntevim Method for the Determiratior of
Asbestiform Mirerals in Bulk Insulation Samples.®

Note: Use of electron microscopy will rnot qualify
the school for compliance after Jurne 28, 1982.

A list of laboratories which participate in EPA's
guality assurance program for analysis of bulk asbestos
samples may be obtaired by calling Research Triangle
Institute, (1-800-334-8571)



C. Schools should keep records of all written
correspondence with laboratories (laboratory reports and
inrterpretations of these reports).

1.
2.

3.
4.

Note: The followirng information should be included
in a laboratory report: (schools should ask the
lab to include this information).

The sample ID number.

A statement that the sample was anralyzed usirng PLM
supplemented by X-ray diffraction where necessary.
Percent of each type of asbestos present.

Comments on anry other materials present.

Warrnings and Notifications (only when asbestos is present)

Ir schools where friable asbestos-containing materials are

orLesent,
met:

the following notification requirements shall be

A. Notice tec School Employees (Posting Requirement).

1,

Notice to School Employees (EPA form 7730-39) shall
be posted in the primaxy admiristrative and
custodial offices and ir the faculty common _rooms
of each school.

Cortent must be identical to EPA Form 7730-3,.
Copies may be obtaired through the Industiy
Assistance Office (IAQO) EPA Headgquarters 800-424-
9065 or from Regioral Offices.

Notice shall remain posted indefinitely in any
school which has friable asbestos-containing
material.

B. Guide for Reducing Asbestos Exposure.

A copy of the "Guide for Reducing Asbestos
Exposure", (EPA Form 7730-2), shall be distributed
to all custodial or maintenance employees. Copies
may be obtaired from IAO, EPA Headquarters, or from
Regioral Offices.

Z. Wwritter nrotice of location ol friable ashestos materials
to all buildirng employees.

Local education authorities must provide all
persons employed in the school a written notice of
the location, by room or building area, of all
friable asbestos-contairing material in the school.



D. Notice to Parent-Teacher Associations (PTA).

Local education authorities shall provide notice of
the results of inspections and aralyses to the PTA
of that school. 1If there is no PTA for the school,
the local education authority must directly notify
the parents of its pupils. EPA recommends that the
rotification include the following statement: "It
is important to rote that not all friable asbestos-
corntaining material reed be removed from schools.
Orce such material has been identified, a program“
car be implemented to ensure that the material is
maintaired irn good condition and that appropriate
precautions are followed wher. the material is
disturbed for any reason."

E. The format of the notices in items C and D are at the
discretiorn of the local education authority. A copy of
the rotifications, a list of addressees, and the date of
rotifications should be kept in the school's records.

VI. Recordkeeping

No forms are to be submitted to EPA. These are recordkeeping
tequirements which must be made publicly available upon

reguest.,

A. PRecords in Each School: LEAs shall compile ard maintain
ir the admiristrative offices of each school urder their
authority a record which includes:

l.

2.

Name and address of the school.

List of all school buildinrngs associated with the
school, an irdication the inspection has been
completed, and which buildirngs corntain friable
materials. This should irclude space that is
leased, owred or otherwise used as a school
building.

Documertation for schools which contair friable
materials:

a. A blueprint, diagram, ot writter description
of the building which indicates the location
arnd area in square feet of each sampling area
of such material(s), the location samples were
taker, and the identification number of each
sample, and which describes whether each
sampling area of friable material contains
asbestos, including an estimate of its
asbestos content.

-S-



4,

b. Copies of all laboratory reports. (See III(C)
for content of reports).

¢c. Copies of the Notice to school employees.

d. Copies of the "Guide for Reducing Asbestos
Exposure," and orne copy of Parts 1 and 2 of
the Guidance Document "Asbestos-Containing
Materials in School Buildings." These
documents can be obtained either through the
IAO, EPA HeadqQuarters or from Regional
Offices.

A statement that the requirements of the rule have
been satisfied, sigred by the person resporsible
for compliance with the rule. The person
resporsible for compliance should be an official of
the LEA.

3, Records at the LEA.

l‘

A list of all schools under its authority,
indicating whether schools were inspected and which
schools contain friable asbestos.

A vecord of the friable materiéls @n schools which
were sampled arnd analyzed, irdicating which
materials contain asbestos.

For each school which contains friable asbestos
materials, the total area of such materials in
squatre feet and the number of school employees who
regularly work irn the school.

EPA Form 7730-1, "Inspections for Friable
Asbestos-Cortaining Materials.”

a. Each LEA shall complete and retairn in the
administrative office of the LEA EPA Form
7730-1, "Inspections for Friable Asbestos-
Contairing Materials."

b. Copies of this form may be obtained through
the IAO, EPA Headquatters, ot from Regioral
Qffices,



VIi. Exemptions

A.

B.

Exempt from all Provisions of the Rule.

1.

2,

Schools built after December 31, 1978.

Schools ir which all friable asbestos-contairning
materials have been eliminated by removal.

NOTE: For the purpose of this cxemption the use of
air-tight enclosures which are constructed betweep
the asbestos material arnd the building envirorment
will be considered a step equal to removal. To be
considered satisfactory, an enclosure must
completely restrict access to the friable asbestos
material, be completely air-tight, and contain rno
air plenum. Suspenrded ceilings with removable
ceiling tiles are not adequate to meet this
exemption.

Schools ir which an abatement program has resulted
ir the elimiration of all friable asbestos-
cortairing material by satisfactory ercapsulation.

a. Satisfactory encapsulation means that the
material is completely encapsulated, no longer
exposed, ro longer capable of releasing
fibers, ard rot friable.

Mote: Encapsulated material should be visually
inrspected to be sure there are ro holes or voids in
the membrare. The membrane should not be cracked
(if membrane is flexible it will not crack under
rormal building settling or impact).

b. In mary cases sprayed or friable asbestos-
containing material carrot be satisfactorily
encapsulated, especially material which
appears fluffy or similar to cotton cardy.

Exempt from Inspectior, Samplirng, and Aralysis. Schools
are exempt from §§ 763.105, 763.107, and 763.109 if

they:

L.

Visually irnspected all areas of the school for
fyia*'~ mmaterial prior to the effective date of the
tule,

Sampled each distinct type of friable material
according to the rule requirement of taking 3
sanples per distinct area are exempt from sampling
requirements. (See item III (D)).

-7-



Had the samples aralyzed using PLM supplemented by
X-Ray Diffraction where necessary, or by Electron
Microscopy.

If a school building was found to cortain friable
asbestos-containing materials, then the
recordkeeping and rnotification requirements of the
Rule shall apply to the LEA.

The inspectiorn, sampling, and aralysis requirements
of this rule shall not apply to schools certifying ¢
that all friable materials shall be treated as
asbestos-contairing. The record shall also include
irformatior on the location of these materials.

C. Certification Requirement

l'

If a school inspected, sampled, and aralyzed for
friable asbestos-contairing materials prior to the
effective date of the Rule and found rore, the
school is exempt from the recovrdkeeping arnd
rotification requirements of the Rule. Howevelr,
schools which have friable material present shall
retain a copy of all laboratory reports and all
correspordence with laboratories concerning the
aralyses of samples takenr and maintain in the
recotd a certifying statemert that the building
corntains nro friable asbestos materials. The
required certifying statement can be fourd in
§763.117(a)(3) of the Rule.

Schools which can document that ro friable
asbestos-containing building materials were used in
construction, modification, or renrovation are
exempt from the Rule. Documertatior must clearly
show that any friable material used did not contain
asbestos. A certifyirng statement to this effect
must be maintained in the school's record. The
required certifying statement can be found in
§763.117(b)(2) of the Rule.



Appendix A - How to take a sample

Use a small container such as a plastic 35mm film
carister, a small, wide-mouthed glass jar with a screw-
on lid or a prescription medicire bottle. The contairer
should be dry ard clean.

Gently twist the open end of the container into the
material. A core of the material should fall irnto the
contairer. A sample can also be taken by using a krife
to cut ocut or scrape off a small piece of material anrd
ther placing it into the contairer. ‘ ¢

Note: Be sure to peretrate any paint or protective
coatinrg and all the layers of the material. If the.
sample container canrot peretrate the material,
consider whether the material is really friable or
not.

Tightly close the sample contéirer. Wipe the exterior
of the cortairer with a damp cloth to remove any
material which may have adhered to it during sampling.

Tape the contairer lid to prevent the accidental opering
of the cortainer during shipment or handling.

Label the sample container. This label should identify
the school date the sample was taken, sample (ID) number
ard the collector's rame.

Make a record of each sample by notirng the date the
sample was takenr, location of material sampled, the area
of room sampled, and the samp.e ID numbers-

Serd the sample to ar aralytical laboratory for
anralysis. (For rames of laboratories which participated
ir the Agency's Quality Assurance (QA) Progranm,

call (800) 334-8571).

To avoid causirg unrecessary exprosure to asbestos
fibers, the following precautiors should be takern during
sampling.

- The material should be sampled whenr the area is rot
irn use.

- Ornly those persons reeded tor the sampling should
be prLesent.

- The sample container should be held away from the
face during actual sampling.



Do rot disturb the material any more than
nrecessatry.

The material can be sprayed with a light mist of
water to prevent fiber release during sampling.

If a large number of samples are taken, NIOSH
recommends that the sampler wear an approved
tespirator. Contact the NIOSH Regional Offices
listed in Appendix E of Guidance Document 1 for
irformation on approved respivrators.

If pieces of material break off durirng sampling,

wet mop the floors and areas where they have
fallen.

-10-
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: : UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
s WASHINGTON, D.C. 20460

8 JUL 1983

<.

OFFICE OF
PESTICIDES AND TOXIC SUBSTANCES

MEMORANDUM

TO: Regional Toxic Branch Chiefs
Air and Hazardous Materials Division Direc%grs
Environmental Services Division Directors #¢&-

SUBJECT: Ashestos in Schools Enforcement Response Policy

Attached is a final copy of the Enforcement Response Policy
for the Asbestos in Schools Rule. The compliance date for this
rule is June 28, 1983, Evidence of noncompliance after this
date is a violation of the rule and as such is subject to enforce-
ment actions as discribed in this policy.

If you have any questions, call Pamela Harris of my staff
(FTS 382-5567).
/7g7 /7
/,r ,.,’ (/

A. E. Conroy 1I, Director
Compliancel Monitoring Staff
Office of Pesticides and Toxic Substances

-~

Attachment

cc: Marcia Williams, OTS
Edward Klein, CCD
Ted Firetog, OLEC V™



ENFORCEMENT RESPONSE POLICY FOR

THE FRIABLE ASBESTOS-CONTAINING MATERIALS IN SCHOOLS:

IDENTIFICATION AND NOTIFICATION REGULATION

COMPLIANCE MONITORING STAFF
OFFICE OF PESTICIDES AND TOXIC SUBSTANCES
THE U.S., ENVIRONMENTAL PROTECTION AGENCY

July 6, 1983
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PART I INTRODUCTION

The Enviromental Protection Agency (EPA) has published the
“Friazle Asbestos-Containing Materials in Schools: Identification
anc Notification Rule" (Asbestos in Schools Rule) (47 Federal
Register 23361, May 27, 1982) under Section 6(a) of the Toxic
Suostances Control Act (TSCA). The purpose of the rule is to
identify the location of friable asbestos in school buildings and
to notify persons who risk unwitting exposure to asbestos. The rule
was effective on June 28, 1982, and allows one year after that date
tor the performance of required activities.

The EPA's Asbestos in Schools Program began as & voluntary
activity known as the Technical Assistance Program (TAP). The TAP
was implemented in each of the ten Regions through the Regional
Asbtestos Coordinator and state and local contacts. The inspection
and notification requirements of the rule are now mandatory. Cer-
tain other activities associated with asbestos in schools, such as
abatement and control procedures, are not requirements of the rule.
However, since these activities are often logical consequences of
complying with the rule, the EPA will continue to offer advice to
school personnel on how to control hazards from friable asbestos-
containing material through the Regional Asbestos Coordinators.

This Enforcement Response Policy provides guidance to the
Regions in enforcing the provisions of the Asbestos in Schools
Rule. The remedies under Sections 16 and 17 of TSCA are available
for violations of this rule. Part Il of this document provides
guidance in the use of notices of noncompliance, civil administrative
penalty actions, injunctions and criminal actions for violations
of this rule., Part IIl of this document explains how to use the
General TSCA Civil Penalty System (45 Federal Register 59770,
September 10, 1980) to arrive at an appropriate civil administrative
penalty, where that penalty is utilized.

Ine Reguirements

The requirements of the regulation are directed at Local Education
Agencies (LEA's). As discussed in the rule, this term includes:

o Any local education agency as defined in Section
198(a)(10) of the Elementary and Secondary
Education Act of 1965,

o The governing authority of any nonprofit elementary or
secondary school.

This rule imposes requirements which may be divided into the
following five basic action areas:

o Identification: Inspection of all school buildings for
friable materials;

o Sampling: Collection of samples of the friable
materials;
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0 Analysis: Analysis of the samples to determine if

they contain asbestos;

o Notification: Informing the Parent Teachers Association

0

(or parents), faculty and other building users
of the presence of asbestos, posting the notice
to school employees form and distributing

of "A Guide for Reducing Asbestos Exposure"

to custodial and maintenance personnel; and

Recordkeeping: Maintaining records which describe the
actions taken to comply with the rule,
This includes a statement signed by the
person responsible for compliance with
the rule that the requirements of the
rule have been satisfied,

The first four areas are sequential steps in achieving compliance
with the rule. In the fifth area, the rule requires the LEA to keep

records

in each school and in the LEA administrative office. These

records, available to the public as well as to EPA, document the
compliance efforts of the LEA and of each school.

Exemptions

0]

Schools which were built after December 31, 1978, are-exempt
from all requirements of the rule.

Schools which can document that no friable asbestos-
containing materials were used in building or renovating
the school buildings are exempt from all requirements of
the rule. Certification, as required by the rule, must
be in the school's records.

Schools which completed specific requirements of the rule as

part of the voluntary Technical Assistance program {(see "Com-
pliance Assistance Guidelines") need not repeat these activities.
1¥£ no asbestos was discovered by the TAP, the apprepriate
certification must be in the school's records.

Schools which have satisfactorily abated (see "Compliance
Assistance Guidelines") asbestos-containing materials before
June 28, 1983, are exempt from all requirements of the rule.

Schools which certify for the record that all friable
materials will be treated as asbestos-containing materials for
purposes of this rule are exempt only from the inspection,
sampling and analysis requirements of this rule. This certi-
fication must be in the school's records.

ihe Vviolations

_ Failure to perform any requirement of the rule constitutes a
Violation of TSCA. Thus, possible violations of the rule include:

OO0 0O O0o0O0

Failure to inspect;
Failure to sample;
Failure to analyze;
Failure to notify; and
Failure to keep records.
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The improper use of an exemption would result in at least one,
anc¢ possibly all of the above violations. If records or certi-
Sication were falsified to support an exemption claim, the
falsification woulc be a separate violation. TSCA §16 provides
for civil anc criminal penalties for any person who violates a
crovision of €15 if the violation is knowing or willful,

Geoility

In taking enforcement action to redress violations of this rule,
ZPA has the option of proceeding against the entity alleged to be in
violation and/or against the responsible official who signs the
certification.

Generally, EPA will hold only the LEA liable for the actions
of its officers and employees. The Agency, however, resérves its
right tc impose inaividual liability under appropriate circumstances.
Lporopriate circumstances for the purposes of this rule are cases
where an individual nas knowingly or willfully signed a certifi-
cation statement which is false.

PART 11 DETERMINING THE LEVEL OF ACTION

officials to perform certain

The regulations require school e '
¢s-containing materials and

actions in identifying friable asbesto :
notifying specified persons of the presence of such materials.

Since the asbestos in schools regulatory program began as 3 volun-
tary program, the EPA will continue the program in the same spirit

of cooperation.

cur which would require an enforce-

However, situations could oc _
f possible enforcement response

ment response., The various levels 0
ére the following:

Notice of Noncompliance
Civil Complaint
Injunctive Action
Criminal Action

O O0O0

Notice of Woncompliance

' j ¢ i i hat an LEA has violated the
When a Reaional official determines t _ _ _
Asbestos in choo1s Rule, the appropriate Regional offyce should issue
8 notice of noncompliance. Witnin 30 days of the receipt of the
Notice of noncompliance, the LEA should demonstrate compliance

With the Rule.
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Since the LEA is the responsible party, the notice of noncom-
pliance should be sent to the LEA, but a copy should also be sent to
any specific school involved. The notice of noncompliance should
state that the LEA must demonstrate compliance with the rule and
describe the actions it has taken to come into compliance with
the rule within thirty days of the receipt of the notice. If the
Zh cannot achieve compliance within 30 days of the receipt of the
notice of noncompliance, the Regional office should seek a final
response.

rina]l Responses

LEA's which have received a notice of noncompliance and do not
comply with the rule within 30 days of the receipt of the notice
are subject to one or more types of final enforcement responses.
These are: (1) civil penalty, (2) injunctive action or (3) criminal
action., The most common enforcement response will be the civi)
penalty, but injunctive or criminal actions may be pursued in certain
instances.

Civil Penalty

If the LEA cannot comply with the rule within 30 days of
receiving a notice of noncompliance, the Region should file a~Civil
Complaint. The Civil Complaint will describe the violations and the
amount of the penalty to be assessed. Under certain conditions, all
or part of the penalty will be remitted under a negotiated Settlement
with Conditions (SWC) if the LEA abides by a Compliance Program and
Schedule (CPS). (The Settlement with Conditions is a separate docu-
ment prepared at the same time as the Civil Compliant.)

To determine if an LEA is a good candidate for negotiating an
SWC apply the following criteria:

1. Violations have been documented and have not been corrected
within 30 days after a notice of noncompliance.

2. The violations will require more than 30 days to correct.

3. The LEA exhibits a good attitude towards coming into
compliance with the rule under a CPS.

4. A CPS acceptable to EPA can be negotiated. (A model CPS
for the Asbestos in Schools Rule is the subject of
Appendix B.)

More detailed guidance concerning Settlement with Conditions
will be sent to the Regions in the near future. Please notice
that the only aspect of the rule under negotiation is the dead-
line for completion. An LEA may not, at this time, offer to
abate asbestos in the school if it does not have to notify
parents. Any LEA which has allowed school children and staff
to be exposed to an friable asbestos containing material after June
28, 1983, must inform the PTA or the parents directly and the staff

of the school.
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If the LEA fails to demonstrate good faith in abiding by its

compliance program and schedule, the penalty will not be remitted
and the LEA will be required to pay the total penalty.

Injunctive Action

In certain cases where the EPA's efforts to obtain voluntary
compliance by a notice of noncompliance or a civil penalty
assessment fail to achieve cooperation on the part of the LEA,
injunctive action may be the appropriate response. In such
cases, the Regional enforcement attorneys should consider seeking
an injunctive relief pursuant to Section 17 of TSCA to compel the LEA

to comply with the rule.

Injunctive actions must be initiated in U.S. District Court by the
Department of Justice (DOJ) and may be referred to DOJ only by the
Associate Administrator (AA), Office of Legal and Enforcement Councel
(OLEC), or the AA's designee. Requests for injunctive action should
be forwarded to OLEC with a copy to the Compliance Monitoring Staff.
For futher guidance see following OLEC memoranda "General Operating
Procedures for the Civil Enforcement Program" (July 6, 1982) and "Case
Referrals for Civil Litigation" (September 7, 1982),

Criminal Action

Criminal sanctions are available for violations of the Asbestos
in Schools Rule, pursuant to Section 16(b) of TSCA. Only serious
viclations, where there is "guilty knowledge" or intent ("knowing
and willful" violations), should be considered for criminal sactions.
Guidance on the use of criminal sanctions is available in “Criminal
Enforcement Priorities for the Environmental Protection Agency"
issued by OLEC October 12, 1982.

PART 111 ASSESSING AN ADMINISTRATIVE PENALTY

The purpose of this section of the enforcement response policy
is to explain how to use the TSCA Civil Pena]ty System, (45 FR 59770,
September 10, 1980,) to arrive at an appropriate penalty where an
administrative penalty is the appropriate enforcement response.

The Gravity Based Penalty

The gravity based penalty (GBP), as defined by the TSCA Civil
Penalty System, is a function of three factors:

° The “"nature" of the violation committed.

-3

The "extent" of the violation, or the amount of potential
risk to human health from the inability of the Agency
and the public to assess the health hazard involved.
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The "circumstances"” of the violation, or the probability
that the vioclation has impaired the ability of the Agency
and the public to assess the health hazard involved.

When all three of these factors are specified for a particular

viclazien, it is possible to determine the gravity based penaltiy
from the GBP matrix, That matrix, which was established in the
TSCA Civil Penalty System, appears below.

JEXTENT: MAJOR STGNIFTICANT MINOR
CiRCUMSTANCES: LEVEL

HIGH ] £25,000 $17,000 £5,000
RANGE 2 $20,000 $13,000 $3,000
MID 3 $15,000 $10,000 $1,500
RANGE 4 $10, 000 $6,000 $1,000
LOW 5 $5,000 $3,000 $5060
RANGE 6 $2,000 $1,300 $200

Nature of Violations

The Asbestos in Schools Rule constitutes a hazard assessment
regulation, The rule will serve to jdentify the location of
friable asbestos-containing material and to notify persons who
are exposed to asbestos. With this information exposed persons
may take measures to reduce the risk to themselves.

txtent Lategory

In this case the potential risk arises from the inability
of the Agency and the public to assess whether exposure is
occurring to a material which 1s known to result in risk to
human health, Thus, failure to comply with the rule prevents
peaople from knowing if they are exposed to asbestos and pre-
cludes any adequate response to the problem.

Since the presence of friable asbestos-containing materia)
is unknown in the absence of specific information about the

building, the possibility of risk can be considered to be evenly

distributed among schools subject to the rule which have not
complied with the rule., Therefore, all violations are placed in
the same extent category. The extent category is the significant
category. In this case the information is not reported to EPA



-7 -

ana will not make a major impact on its overall policy, nor does
tne rule require any action on the part of the LEA in response
to the rule. Thus the major category is hot appropriate. The
information would, however, have an important impact on local
programs and policies concerning asbestos in schools, so the
minor category is also inappropriate.

Circumstances Category

The circumstances axis measures the probability that the
violation has impaired the ability of the Agency and the public
to assess whether a health hazard may be involved. The ability
of the public and the Agency to assess the health hazard from
asbestos is directly proportional to the amount of good quality
information available to them. Thus, the violations have been
categorizea based on the amount of information available to the
public and the Agency.

The Agency's goal is to bring about compliance with the
rule. Schools, as non-profit public service institutions, will
fael the impact of even small fines. Thus, in each Range the
Lower Level circumstance is applied.

Level 2 Violations

o Falsification of notices to staff and PTA's or parents
o Falsification of records or certification for exemptions

The Agency considers falsification of information about the
performance of the rule requirements to constitute a separate
violation in that complete and accurate records and notifications
are not available., Falsification of records can lead to a sense
of false security for school personnel, persons who use the
school and children's parents., Additional exposure to asbestos
could occur as a result of falsification because employees did
not take ordinary precautions to limit asbestos exposure. This
result may be worse than failure to keep those records in the first
place. Falsification of records or certification which support an
exemption claim are violations in this category. In this case the
LEA will be assessed a penalty for falsification of records.

Level 4 Vicolations

o Failure to create and keep accurate records (including
certification statement for exemptions)

o failure to inspect
o Failure to sample
0 Failure to analyze samples

o Failure to post warnings and notify (including fajlure to
distribute "A Guide for Reducing Asbestos Exposure")



The intent of the Rule is to identify the location of friable
adsoestos-containing material in the school and to communicate that
‘n“ormation to the school personnel and parents of the children.

“he recuirements of the rule are relatively simple and the Agency
hes provided guidance documents and other forms of training and
assistance for LEA's to comply with the rule. Failure to perform
any requirement destroys the integrity of the program. For example,
records are' meaningless if no inspection was performed. Also, if

an inspection located friable materials but no samples were taken

or analyzed, then there is still no knowledge about whether there

is a hazard from asbestos. If the warning and notification require-
ments are not followed, then the persons who need to know about

tne asbestos hazard do not know.

n
S

Level 6 Violations

¢ Failure to keep adequate records in the right place
o Failure to inspect properly

¢ Failure to sample properly

0 Ffailure to analyze properly

o Failure to notify properly

These violations are activities that the LEA performed techni-
cally improperly. Good faith efforts to comply with the rule
constitute a lesser violation than outright failures to comply.
Nevertheless, improper performance results in unreliable infor-
mation and unreliable records.

Note that Level 6 violations are instances in which the LEA made
a good faith effort to comply. Incomplete compliance which is in
bad faith would be Level 4 or Level 2 violations depending on

the circumstances.

Tndépendent Assessment

Although each school may have failed to comply with more than

one requirement, Regional enforcement personnel should charge an
LEA only once for each school in violation. The charge should be
for the highest level violation (see "Circumstances", page 7), but
Cite all others,

The violation for failure to keep records in the district office,
thch occurs at the LEA level, should be treated as 2 single
Violation equal to the failure of one school to maintain records.



Adjustment Factors

TSCA requires the Agency to consider certain factors in
issessing the violator's conduct: Culpability, history of such
violations, anility to pay and ability to continue in business,

The Act also authorizes the Agency some discretion to consider
“otner factors as justice may require", In the General TSCA Penalty
Policy, two factors are considered in this category: cost of the
violation to government and benefits received by the violator due

to noncompliance. Since this is an identification and notification
rule, which does not require any action in response to identification
of a hazard other than notification, it is difficult to calculate
the benefit from noncompliance. The government does not have to
launch expensive clean up activities or investigations so the cost
to the government is also not high. Therefore, it is not appro-
priate to apply cost and benefit factors to adjust the penalty.
Also, the ryle requires that the activities be performed only

once. Therefore, there will be no repeat violations. The other
factors will be applied in the following sequence:

(1) Culpability
(2) Ability to pay/ability to continue in business

Culpability

The two principal criteria for assessing culpability are the
violator's knowledge of a TSCA requirement and the violator's
control over the violative condition. Other criteria are the
wWilTfuiness of the violator to commit the violation and thg,

attitude of the violator.

Lack of knowledge of this particular rule would reduce culpa-
bility only where a reasonably prudent and responsible person in
the violator's position would not have known of the rule. The
Agency has had an asbestos in schools program for several years,
has mailed copies of the rule to all LEA's known to the Depart-
ment of Education and has supported a vigorous outreach program.
The Agency anticipates that situations in which a reasonably
Prudent and responsible person would not know of the rule would
be extremely rare. If such a situation does exist, the penalty

could be adjusted downward as much as 25%.

There may be situations where the violator is less than fully
responsible for the violation. For instance, an employee or
Contractor disobeyed the instructions of the employer and

3s a result of that disobedience, the violation occurred. If
Properly documented, such situations would warrant some reduction
in penalty, The appropriate reduction is up to 25%.
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Attitude of the violator is an important factor, particularly
witn respect to this rule., "Good faith" efforts to comply with
the rule can result in a reduction of the penalty by up to 15%,
Jeliberate recalcitrance can result in an upward adjustment of
up to 15%,

Ability to Pay/Ability to Continue in Business

For purposes of this rule the gravity based penalty will be
cetermined based on the parameters and culpability factors already
discussed, This amount will be the penalty in the complaint.

The LEA may raise ability to pay as an issue., In this case the
Regional Office will have to determine what the LEA can be expected
to pay.

Many LEA's will have limited funds. Some may argue that they
cannot afford the penalty because they have used funds to abate

or control the friable asbestos-containing material in the school.
The cost of abatement and control activities, even though these
activities are not required by the rule, may be deducted from

the penalty., To qualify for the deduction, these activities
should either be completed, in progress, or under contract, and
the costs must be clearly documented., The cost of vaguely "“planned
actions” will not be deducted. Regional personnel should review
the contract and any results reports before determining the

amount of reduction. The deduction should not exceed 80% of the
penalty, if the LEA has not notified the PTA (or parents) and
school staff of any asbestos hazard remaining in the school

after June 28, 1983. (An RWC could allow remission of the
remaining 20% when the proper persons are notified.)
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~openaix A: Sample - Notice of Noncompliance

tducation Agency

The United States Environmental Protection Agency (EPA) finds

(Name of LEA)
(Name of School, if applicable)

in violation of the Friable Asbestos-Containing Materjals in
Schools: Identification and Notification Regulation, 40 CFR Part
763, Subpart F, promulgated under Section 6 of the Toxic Substances
Control Act. The regulation requires Local Education Agencies to
identify, sample, and analyze possible friable asbestos-containing
materials in schools, to notify the school personnel and the PTA's
{or parents) of the results of those efforts if asbestos is
discovered and to keep records of these activities,

An Agency investigation has determined that:

Describe violation(s), citing the section(s)

of the regulation violated)

The EPA is issuing this Notice of Noncomp]iance rather than pursuing
further enforcement action concerning this violation at this time.
Please write the Agency within 30 days of your receipt of this
letter describing the actions you have taken to achieve compliance.
Should you have any questions regarding this letter, or should

you need technical assistance, please contact
at .

Sincerely yours,

Name
Title
Regional 0QOffice
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Appendix b: Model Compliance Program Schedule

INTRODUCTION

It is the goal of this Compliance Program Schedule to bring
all schools operated by the Local Education Agency (LEA) into
compliance with the Asbestos in Schools Rule within a specified
time after the effective date of this document. The effective
cate of this document is the date it is signed by both the
Environmental Protection Agency (EPA) and the LEA. A school will
be deemed to be in compliance when all five activities required by
the rule have been completed. These activities are:

o Identification: Inspection of all school buildings for
friable materials;

o Sampling: Collection of samples of the friable
materials;

o Analysis: Analysis of the samples to determine if
they contain asbestos;

o Notification: Informing the Parent Teachers Association
or parents, faculty and other staff
of the presence of asbestos, and distri-
buting "A Guide to Reducing Asbestos
Exposure" to custodial and maintenance
personnel; and

0 Recordkeeping: Maintaining records which describe the
actions taken to comply with the rule.
This includes a statement signed by the
person responsible for compliance with
the rule that the requirements of the
rule have been satisfied,

Determination of compliance will be based on the submission
by the LEA to the Regional Asbestos Coordinator (RAC) of copies of
the records required by the rule to be kept at the LEA's central
office and certification that all other requirements have been
met. EPA may verify the certification.

If an LEA completes all the compliance program tasks outlined
in this document by the dates agreed upon by both EPA and the LEA,
the % of the penalty assessed the LEA for violation of the rule

will be remitted by letter,

COMPLIANCE PROGRAM TASKS

1. Determination of the Extent of Noncompliance

A1l schools in the LEA which have not documented compliance with
the rule or qualified for an exemption, must be brought into
}comp1iance with this rule. EPA has assessed penalties for the
following violations in the following schools:
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(List specific schools, violations and penalties as they
appear in the civil complaint and cite the complaint.)

Since EPA did not inspect all schools in the LEA, the possibility
exists that other schools are in violation. The LEA should examine
its records and develop a list of all schools and their status

with respect to the rule (exempt, in compliance with all require-
ments, not in compliance with one or more requirements) and submit

the list to the Regional Asbestos Coordinator. The final compliance
program schedule will address all schools which are not in compliance
with the rule., If both parties to the CPS agree, the final date

for compliance may be renegotiated at the time this list is submitted.

2. Compliance with the Rule

The LEA shall follow the Compliance Assistance Guidelines for the
Asbestos in Schools Rule developed by the Environmental Protection
Agency (EPA), approved by the Assistant Administrator for the
Office of Pesticides and Toxic Substance on December 29, 1982.

EPA will provide assistance such as 1lists of laboratories which
participated in EPA's quality assurance program and development
of wording for notification of school staff, PTA and parents.

3. Determination of Compliance

The LEA must submit to the RAC a copy of the records that it must
keep according to the Asbestos in Schools Rule and a certification
signed by the superintendant or other responsible party stating
that the LEA has complied with all requirements of the rule. 1/

An EPA compliance monitoring inspector may visit the LEA to confirm
compliance with the rule,.

COMPLIANCE SCHEDULE

Tasks Schedule
1. Determination of the extent of 30 days after effective
noncompliance date of CPS
2. Bring schools into compliance days after effective
with the rule date of CPS
2. Records and certification submitted Within two weeks of the
toc Regional Asbestos Coordinator final compliance date

1/ At the discretion of the Regional counsel other proofs of com-
pliance may be required, such as the a certified receipt from
the PTA official who received notification.
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OTHER PROVISIONS

1. Enforcement

While this Agreement is in effect, and as long as the LEA has not
railed to comply with the terms of the agreement, EPA shall not
initiate additional enforcement action against Respondent for
violations of the Asbestos in Schools Rule in schools on the list
submitted to EPA.

This Agreement does not insulate Respondent from compliance mond -
toring and enforcement actions for TSCA violations not addressed

by this Agreement nor from enforcement actions under other laws
administered by EPA, nor under laws administered by state or local
environmental authorities, except where the TSCA rule would preempt
such laws,

2. Notification of Technical or QOperational Difficulties

Respondent shall notify EPA immediately in all cases where technical
or operaticnal difficulties will make it impossible for Respondent
to meet any of the deadliines in the Compliance Schedule.

3. Technical Assistance

EPA shall provide reasonable technical assistance to Respondent
on questions concerning such matters as sampling and analytical
procedures, and wording of notifications, for the purpose of
complying with tnis Agreement.

3., Amendments

Upon mutual consent of EPA and Respondent, this Agreement may be
amended at any time to modify or add technical and operational
requirements (such as, but not limited to, deadline modifications
necessitated by technical or operational difficulties) for the
purpose of achieving compliance by Respondent with the Asbectos

in Schools Rule., Any changes and/or amendments to this Agreement
shall be incorporated into this Agreement when the amendment(s)

have been signed by authorized representatives of EPA and Respondent.

5. Evaluation

EPA will assist the LEA in the evaluation of the results of its
Asbestos Identification and Notification Program.
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STRATEGY FOR THE ENFORCEMENT OF THE TSCA-SECTIOM 6 RULE ON
TETRACHLOROD [ SeNZU-P-DTOXIN (2,3,7,8-T0007

The Agency publisned an immediately effactive proposed A5 rule
under the Toxic Substances Control Act (TSCA) on the disposal of
wastes contaminatad with 2,3,7,8-Tetrachliorodibenzo-p-dioxin
(TC2D) on March 11, 1980. The Agency issued the final §6 rule on
May 19, 1980. The rule:

. Poses restrictions on Yertac, Inc., Jacksonville,
Arkansas, regarding the removal for disposal of
wastes containing TCDD.

. Requires Vertac to post notices at its facility
at the principal access point to the storage area
stating that dioxin wastes are stored on site and
that removal for disposal is prohibitad,

. Requires Vertac to test certain wastes.

. Requires Vertac to notify the Agency aone week prior
to shipment of waste matarial

. Requires that any person disposing of wastes contain-
ing TCDD notify EPA at least A0 days prior to
disposal.

The dioxin in question is an impurity formed in the process of
manufacturing 2,4,5-Trichlorophenol (2,4,5-TCP). The 2,4,5.TCP 15
processed into a pesticide by the same name and is also used as a
starting material for other pesticides such as 2,4,5.Trichloro-
phenoxy acetic acid (2,4,5-T), 2-(2,4,5)-Trichlorophenoxy propionic
acid (2,4,5-TP Silvex), Erbon, Ronnel and Hexachlorophene. All of
these are contaminated to some degree with TCDD. In some cases
pesticide producers manufacture 2,4-0 immediately after making
2,4,5-TCP. Thus the residues of 2,4,5-TCP which were contaminated
with TCDD could also contaminate to some degree, the 2,4-0. The
level of contamination should, of course, be lower than would be
found in 2,4,5-TCP, and over the course of production, the concen-
tration of TCDD should decrease.

This §6 rule focuses on wastes because the dioxin contami-
nation is more highly concentrated in the wastes associated
with the production of these substances than in the final
product. In fact the disposal of these substancas themselves,

i.e., the pesticides, is not covered by the §5 rule,



REQUIREMENTS 0OF THE RULE

The

rule:

Pronibits Yertac, Inc., or any persan who dispoesas
of chemicals for commercial purposes from ramoving
for disposal z2ay of the wastas cantiining TOON
produced before May 12,.1980, located at its
Jacksonville, Arkansas, site.

Reguires Yertac to post the Jackscenvilla facility

at the principal access point to the storage area(s)
stating that dioxin wastes are stored on site and
that removal far disposal is p-ohibitad,

Requires Vertac to dispose of all waste material
containing TCOD produced at the Ja:ksonville facility
after May 12, 1980, at facilities which comply with
761.41(b) (PCB Regulations) until 775.190(a)(3) is
complated.

Requires Vertac to notify the Assistant Administrator
for Pesticides and Toxic Substances at least one week
prior to shipment of dioxin waste matariafl, -

Requires Vertac to test wastes produced after May 12,
1980, at the Jacksonville facility and provide the
Assistant Administrator (OPTS) with results within
two weeks of analyses, [If the wastes contain no
detectable TCDN, the disposal notification require-
ment is withdrawn,

Requires any person who disposes of chemicals for
commercial purposes to notify the Assistant Admini.
strator by certified letter with a copy to the appro-
priate EPA Regional Administrator at least 60 days
before the firm intands to dispose of any wastes
containing TCND.

Note: Waste material or wastes containing TCDD means any waste
material or waste(s) resulting from the manufacture or
processing of 2,4,5-Trichlorophenol (TCP) ar its
pesticide derivatives or any waste(s) resulting from
manufacturing processes using equipmen%t that was at
some time used in the manufacture of 2,4,5.TCP ar
its pesticide derfvatives,



ReGULATED [NDUSTRY

The regulated community is composed of those nersons who
disngsa o9f the wastes addressed by this regulation. This would
include notentially all those Tirms who have bean and/or are
still producing 2,4,5-7CP, 2,4,5-T, Silvex, Ronnel, Erbon,
nexacnlorophene or those substances produced on equipment
1sad to manufacture the above six substances (a2.q9.,, 2,4-D),

The regulation focuses on the disposal of wastes. Thus evean

2 firm that has not produced any of the above substances in
several years would still fall within the ambit of this regulation
if they now disposed of any of the regulated wastes,

The firms that produce(d) wastes subject to this regulation
are divided into two classes: producers of manufacturing-use
products and formulatads/end-use products. In the process of
magking thesa substances, the manufacturing-use grade manufacturers
remove much of the TCDD contaminant. As a result, the wastes
af these firms may contain significant amounts of the contaminant
TCOD. The formulators use the refined manufacturing-usa
jrade to manufacture pesticides. This difference is taken
1nto account in establishing inspection priorities, The following
chart is a preliminary breakdown of plant sites associated
with the generation of wastes which may be contaminatad with’
TCDD. The chart only includes those firms who were producing
.h23se pesticides in the years 1977-1979. The Agency is also
concerned about the location of wastes generated in the production
of Agent Orange, a 50-50 mixture of 2,4,5-T and 2,4-D. (Information
about the number and location of these sites is beinqg developed.)

It should be noted that the actual number of inspections
will he less than the "Total" listed as many plant sites
produce more than one of these seven substances. Thus about
200 plant sites produce 290 formulations and 7 plant sites
produce 14 manufacturing-use grade products. (0ne of these 7
is Vertac and would be inspected anyway.)

Pesticide No. Manufacturing-Use No. Formulations
Products
2,4,5-TCP 1 19
2,4,5-T 3 A0
Silvex 4 60
Erban 0 4
Ronnel 2 79
Hexachlorophene 0 38
2,4-0 4 30
Total T3 290
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*Manufacturing-use grade was raferred to.as tachnical grade in
pravious years, The tarm manufacturing-use rafers to the grade
which is usad to manufacture pesticide formulations. [t is the
carm usad in the current Pesticide Registration Guidaelines.
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Tha major objective of this strategy is to insure that no
wastas regulated under this §6 rule ara dispaosed of in violatian
of the rule. The ultimate goal of the rule is to prevent the
improper disposal of dioxin, The one of the most toxic synthatic
substance_xnown. '

A secondary objective unrelated to enforcing the rule is
L0 identify any sites where the wastes were disposed prior
to the effactive date of the rule. Since the inspectors will
Se involved in determining what a company has done with its
was*te in order to assure that the firm has not violated the
regqulztions, information on such sites may be available during
the irnspection., These sites will be added to the O0ffice of,
Waste Programs Enforcement's (OWPE) tracking system. The
Task Force might consider an enforcement action under RCRA or
another relevant statute should the wastes pose a threat to
health or the environment. It will be helpful to the Agency to
locate thesa sites for monitoring purposes.

QUTREACH

Due to Agency concern over the degree to which the regulated
industry is aware of the regulation, an outreach program to
remind industry of the rule's requirements should be implemented.
OPTSE will send a letter describing the requirements of the rule
to companies which have produced or are currently producing 2,4,5-
TCP, 2,4,5-T, Silvex, Ronnel, Erbon, or Hexachlorophene., The
letter will be sent by certified mail return receipt requested.
The OPTSE will be able to obtain a 1ist of these pesticide regis-
trants from the Establishment Registration Support System.

Failure to include all the information required by the rule
s a violation of the rule. However, the Agency recognizes that
not all such delations are deliberate, When & notice arrivas
with obviously missing information, OPTSE will telephone the
company and request the information. If the information is

supplied by the company in writing within tan business days of
the telephone call, the notice will be considered complete.



YIQULATIONS

Thera is only one possible specific vialation of this rule
(3s it applias %o Vertac), and thare ars four possibla general
violations of this ragulation,
® Failure by Vertac to Comply with the Terms of the ?u1s
yertac viofates tne rule 17 1t elthner.:

a) Moves any of its pre-May 12, 1930, TCON wastas
without EPA appraval.

) Disposes of its TCDD contaminated 2,4.D wastes
in an inappropriate landfill,

¢) Fails to notify EPA prior to disposal of any
wastes generated in the resumption of the
production of 2,4,5-TCP or its pesticide
derivatives, (Note: In such a case, Vertac
would be treated like any other dioxin waste
holder subject to the rule. The other four
general violations would apply.)

d) Fails to test wastes generated after May 12, 1980,
and/or fails to provide the AA of 0PTS with
results within two weeks -of analysis,

@) Fails to post the Jacksonville facility at the
principal access point as required,

° Failure to Notify EPA Prior to Moving Dioxin Wastes
Tnis §6(d) ruie requires a tirm to submit a notice
tno the Assistant Administrator for Pesti¢ides and
Toxic Substances prior to moving dioxin wastes,
Should a firm move these wastes without notice or
if they are moved prior to the expiration of the AN
day notice period, the firm has violated hoth TSCA

§15(1)(C) and §15(3)(8).

° Withholding Material Information from a Nioxin
Notice If a firm wWithnolds information essential
to an Agency decision concerning the movement of
dioxin wastes, the firm has violated §15(1)(C)
and §15(3)( ) of TSCA. Tihe notice would be invalid
at the time of submission. If the firm then moves
the dioxin contaminated wastes, it also commits a
failure to notify violation,

° Submission of False or Misleading Information on a
Dioxin Notice A rirm Suomitting Talse or misleading
nrormacion viclates §15(1)(C) and 815(3)(B) of
TSCA., The notice 1s therefore invalid at the time
it is submitted. If the firm then moves *the dinxin
contaminated waste, it also commits a failure to
notify violation,




® False Claim of No Detectable Levels of TCDD A firm
1s axcluded Traom tne §a(a) rule 17T 7% can show
that 1ts wasta2s contain no detactable lavels of
TCOD., Should the Agency determine that 3 firm's
claim of non-detzctability is false, then the
firm nas violatea TSCA 815(1)(C).

[NSPECTION SCHEME

The basis of the compliance monitoring for this rule will
be a neutral administretive inspection scheme that will hnth
camport with the Supreme Court's halding in Marshall v, Rarlow's
Inc, and estaslish priorities for targeting Tnspections., Ine
Tirst priority will be monitoring the Vertac site. This will
be nandled directly by OWPE. The rest of the firms can be
proken down into three cateqories:

1) producers of the manufacturing-.use grade 2,4,5-TCP,
2,4,5-T, Silvex, Ronnel, Erbon and Hexachloraphene,

2) formulators of any of these six substances,

3) producers of other products (e.g., 2,4-D) produced on
the same equipment that was used to make any of the
six substances mentioned in category 1.

While categories 1 and 3 will be small (10 to 20 sites),
category 2 will contain about 200 sites. In adq1t]on, the
wastes from category 1 firms probably contain significantly
maore TCDD than the other categories. After VYertac, the
firms in category 1 should receive the highest priority
in targeting inspections. Formulators are of less Zoncern
as their wastes will p-obably contain substantially less
TCY0. The same holds for the substances produced on "contami.
nated equipment." Those firms in categories 2 and 3 would
be inspected only after those in category 1.

The Agency should inspect all the manufacturing-use grade
producers but does not have enough resources to inspect all
the formulators. Therefore, it should select firms to inspect
based on a Neutral Administrative Inspection Scheme from the
sites in the Agency's records.
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NEUTRAL ADMINISTRATIVE INSPECTION SCHEME

In order to select facilities to inspect without prejudice,
tne Agency will consider sevara! factors. The population from
wnich tne salection will be made is composed of the approximately
200 plant sites that produce(d) pesticide faormulations which
could result in dioxin contaminated waste.

The saven plant sitas which produce(d) the manufacturing
usa grade products are not included in the population. They
will be inspected once every year and at least twice per year
i€ viclations are found.

To determine which formulatior plant sites are to he inspected,
the following criteria should be applied by each region:

Amount of Subject Pesticide Total Nioxin Was*%e
Produced Inspections~*
Top third 509
Middle third 309
Lower third , 20%

{f a plant has been inspected once, it can be removed fraom
the salection population for two years unless violations are
found. Violations will trigger follow-up inspections and will
Keep the site in the selection population.

In addition, other sites at which violations are found in
response to complaints or from information obtained during
production site inspections (e.g.. waste disposal sites) may
be added to the population for future inspection.

*Does not include inspections of technical producers,

ADMINISTRATIV N

PROGRAM MANAGEMENT AND ALLOCATION OF RESPONSIBILITIES

OPTSE will:

° Coordinate with other offices in OPTS in reviewing Notices
of Disposal and any resulting restrictions and keep the
regions informed on these.

° Telephone companies submitting incomplete notifications
to obtain omitted information.

° Target fnspections and provide the regions information
needed to conduct the inspections.
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Coordinate” betwezn the regions and the Mational Enforcement
[nvestigations Csnter (NEIC) in Denver for inspections
requiring sampling, physical inspection of a disposal

site, or other ar2as of NEIC expertise.

° Coordinate with the QWPE regarding inspections of
chemical wast2 disposal sites involving dioxin, and
casework where action may be taken under either TSCA

or RCRA or both,

> Review Concurrence Requests from the regions to issue a
Civil Complaint under TSCA for violations of the §5
dioxin disposal rule.

Q

Participate in any criminal cases arising from violations
of the §6 rule.

‘ne regions will:
® Perform inspections and gather evidance for tha case fila.

° Prepara and issue Civil Complaints under TSCA (requires
concurrence from headquarters) and handle any resultifig
litigation.

° participate in filing criminal actions under TSCA.
NEIC's role:

° Inspections: Participates in inspections when sampling
may be required. Sampling dioxin contaminated waste 1s
dangarous and highly complex and requires special equip-
ment and training.

° Analysis: NEIC will analyze dioxin waste samples. The
rule requires that in order for a waste to be considered
excluded from the regulatory regquirements, there can
be no detectable level of TCDD using capillary column
gas chromatography interfaced with high resolution
mass spectrometry (GC/HRMS). The GC/HRMS methodology
detects dioxin down to about 3 parts per trillion.
Consequently, accurate sample analysis is of the utmost
importance. Oue to the complex nature of dioxin sample
analysis, the samples will probably be split, allowing
more than one laboratory to analyze each sample. Other
laboratories may be specified later.
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PESTICIDES AND TOXIC SUASTANCES
MEMORANDUM
TO: Regional Toxic Branch Chiefs

Air and Hazardous Materials Division Directors
Environmental Services Division Directors

SUBJECT: 2,3,7,8-TCDD (Dioxin) Disposal Rule

Attached is a final copy of the Enforcement Response Policy
for the 2,3,7,8-TCDD (Dioxin) Disposal Rule. This is a refine-
ment of the document that was used to process the recent round
of cases and incorporates the experience from those cases. If
you have any questions, feel free to call Pamela Harris of my

staff (FTS 382-5567). ;7 -
) i
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:v ! ‘
NE /””}'-‘:
A. E. Conroy,II, Director
Compliance Monitoring Staff
Office of Pesticides and Toxic Substances

Attachment

¢c: Marcia Williams, OTS
Edward Klein, CCD
Ted Firetog, OLEC
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PART I - INTRODUCTION

On March 11, 1980, the U.S. Environmental Protection Agency
(EPA) published an immediately effective proposed regulation
governing storage and disposal of waste material containing
2,3,7,8-Tetrachlorodibenzo-p-dioxin (TCDD) (44 Federal Register
15592, 1980). The 1980 rule was effective as a final rule on
May 12, 1980 (45 Federal Register 32676, May 19, 1980). The
rule prohibits Vertac Chemical Company (Vertac) from disposing
of specified wastes containing TCDD. Additionally, the
regulation requires all companies intending to dispose of TCDD
contaminated wastes to notify the EPA prior to disposal. The
information provided in the notification allows the Agency to
make a case-specific assessment of the risks involved in the
proposed form of disposal. The Agency then decides what action
to take under TSCA or another Agency statute. Other parts of
the rule provide an exemption for companies that do not detect
TCDD using a specified technique to test their wastes. Actual
disposal of the waste may be regulated by promulgation of a rule
under TSCA or application of the Resource Conservation and
Recovery Act (RCRA).

This enforcement response policy provides guidance to the Regions
in enforcing the requirements of the regulation entitled "Storage
and Disposal of Waste Material; Prohibition of Disposal of Tetra-
chlorodibenzo-P-Dioxin" (hereinafter, Dioxin Rule). This regulation
was promulgated pursuant to Section 6 of the Toxic Substances
Control Act (TSCA). Accordingly, the remedies in Sections 16

and 17 of TSCA are available for violations of this regulation.
Part II of this document provides guidance in the use of notices

of noncompliance, <ivil administrative penalty actions, injunctions
and criminal actions for violations of this rule. Part III

of this document explains how to use the TSCA Civil Penalty

System, 45 Federal Register 59770 (September 10, 1980) to arrive

at an appropriate civil administrative penalty, where that remedy
is utilized.

Definitions

The Violations

Violations of the regulation may be divided into the following
categories:
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o Noncompliance with Prohibitions

Violation, by Vertac or other parties, of the prohibition
against removal for disposal of Vertac's pre-May 12,
1980, TCDD-contaminated wastes; and

Vertac's failure to place its post-May 12, 1980, TCDD
contaminated waste in PCB-approved landfills.,i/

o Notification Viglations

Vertac's failure to notify EPA one week prior to ship-
ment of TCDD-contaminated post-May 12, 1980, waste to
PCB-approved landfills;

Failure of persons subject to the regulation to notify
EPA 60 days prior to removing TCDD wastes for disposal;

Submitting inaccurate information in a TCDD-contaminated
waste disposal notification;

Falsifying information in a TCDD-contaminated waste
disposal notification;

Fajiling to provide all required information in a notice

or failing to provide the information to the Agency when
requested to do so. (When EPA receives an incomplete
notice its first response is to call the company to obtain
the missing information. If the information is promptly
provided, no violation has occurred.); and

Late notification.

o Marking Violation

Vertac's failure to post its Jacksonville facility as
required by the rule.

0 Testing Viglation

Failure by Vertac to test its post-May 12, 1980 wastes.2/

1/ The
the

disposal requirement was part of the rule published in
Federal Register, but disposal of all wastes on site

at Vertac have subsequently become subject to a consent .
decree, dated January 19, 1982, tnat effectively forbids disposal
of these wastes in landfills,

2/ Vertac has complied with the testing requirement,



Substances Regulated

waste material containing TCDD is defined by the rule as:

0 Waste material resulting from the manufacture or processing
of 2,4,5-Trichloropheno] (2,4,5-TCP) or its pesticide
derivatives; or

0 Wastes resulting from manufacturing processes using
equipment that was at some time used in the manufacture
of 2,4,5-TCP or its pesticide derivatives. For example,
2,4-D is often manufactured on equipment previously
used to manufacture 2,4,5-TCP or its pesticide derivatives:
Wastes from this 2,4-D manufacture may also contain
2,3,7,8-TCDD from the equipment, and these wastes are
regulated by this Rule, unless they qualify for an
exemption.

It is important to note that at least two other statutes potentially
regulate TCDD contaminated wastes. A product packaged and labelled
as a pesticide is regulated by the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA) and not TSCA. Disposal of pesticides
and pesticide containers is covered in RCRA and FIFRA, Also, When
proposed rules under RCRA covering TCDD contaminated wastes

become final, the TSCA regulation will be repealed.

For further guidance concerning substances regulated by the rule,
consult the chart below.

Regulatian of Dioxin Contajining substances

Substance Law Regulating
Waste from manufacturing of TSCA

2,4,5-TCP or its pesticide
derivatives

Spills of bulk manufacturing TSCA
intermediates of 2,4,5 -TCP
or its pesticide deriviatives

Residue on equipment used to TSCA
manufacture 2,4,5-TCP or its
pesticide derivatives



Packaged, labeled, technical FIFRA, RCRA
grade or final use pesticide
ready for distribution

Residue in pesticide container FIFRA, RCRA (rare
and the container instances TSCA)
Residue in bulk storage container TSCA

with no pesticide label

Technical grade pesticide in the TSCA

process of repackaging or repro-

cessing

Residue on repackaging or TSCA

reprocessing equipment

Repackaged, reprocessed labeled FIFRA
pesticide ready for distribution

Wastes from pesticides manufactured TSCA
on equipment previously used to

manufacture 2,4,5-TCP or its

pesticide derivatives

Manufacturing wastes that have RCRA

been disposed of after final
RCRA rule becomes effective

Persons Regulated

As defined in the regulation, the persons regulated are

those whose disposal of TCDD-contaminated wastes for commercial
purposes. Such persons include manufacturers, processors,
waste haulers, waste digposers, persons who operate storage

for disposal facilities3/ and others for whom disposal is
either for commercial advantage or incidental to their business

activities.

3/ Additionally, the rule names Vertac Chemical Company
(Vertac) specifically, requiring special treatment of that
company's wastes. As a result, a list of potential
violations of the rule includes violations naming Vertac,
although this does not indicate any greater likelihood
of noncompliance on the part of Vertac than on the part
of any other company subject to requirements of the
rule.



The Agency considers the waste generator to have primary
responsibility for complying with the rule's notification
requirement, For example, where both a waste generator and

a waste hauler did not notify the Agency prior to disposal of
TCOD-contaminated wastes, the waste generator should be
charged with a notification violation.

Exemptions

Persons holding wastes defined under this regulation

as TCDD-contaminated wastes may test their wastes for TCDD

using the TCDD detection methodology established by the EPA
Dioxin Monitoring Program (capillary column gas chromatography
interfaced with high resolution mass spectrometry). If this
testing shows that the wastes contain no detectable TCDD,

the waste holder is not subject to the regulat{on. (See 45
Federal Register 32683, May 19, 1980, "The Analytical Methodology
for testing 1C0D.")



PART Il - DETERMINING THE APPROPRIATE LEVEL OF ACTION

Final Actions

The first step in planning an enforcement response to a
violation of this regulation is to determine the appropriate
level of enforcement action. If, after a full review of the
investigation file, Regional enforcement personnel determine
that a violation of the rule has occurred, enforcement alter-
natives include notice of noncompliance, civil penalty,
injunctive relief or criminal action.

Notice of Noncompliance

Due to the toxicity of TCDD and subsequent seriousness of any
noncompliance with the requirements of this regulation,

few violations of this regulation warrant only a notice of
noncompliance. Notices of noncompliance are appropriate

for violations constituting only minor or technical infractions
of this rule and then only if there is no pattern of more serious
violations or if no previous notice of noncompliance has been
issued to the company. Examples of violations which warrant such
notices include the following:

- Repeated failure to use certified mail in making
a notification;

- Repeated failure to supply noncritical information
either in the notification or to Agency personnel
requesting -the information. The Agency recognizes
that not all such omissions are deliberate and its
initial response to an incomplete notice will be to
telephone the submitter and attempt to obtain the
missing information. Only if the submitter continues
to fail to provide the required information will the
notification be considered incomplete.

- Failure by Vertac to provide results of analysis
of its post-May 12, 1980, wastes within two weeks
of the date the analyses are completed.

Civil Penalty

The Agency anticipates that an administrative civil penalty

will be an appropriate response for most violations of this
regulation which do not meet the criteria for a notice of
noncompliance, or the criteria for imposing criminal sanctions.
Additionally, if a respondent fails to achieve compliance

during the time period specified in the notice of noncompliance,
a civil penalty is the appropriate response. Civil penalties
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should be assessed according to the guidelines in Part III

of this policy. Regional enforcement personnel must consult

with the Compliance Monitoring Staff of the O0ffice of Pesticides

and Toxic Substances and with the Office of Legal and Enforcement
Counsel prior to instituting a c¢ivil or criminal action. Faor
additional guidance, see "General Operating Procedures for the Civil
Enforcement Program" (July 6, 1982) and "Case Referrals for.Civil
Litigation" (September 7, 1982).

Injunctive Action

Injunctive action, under TSCA or RCRA, may be appropriate as an
additional safeguard in protecting the environment from the hazard
presented by violation of this regulation.

Although Section 17 of TSCA can be a very effective tool in obtaining
compliance, it is also more resource intensive than a civil penalty
action. In addition, it has been the Agency's experience that a
civil penalty action is usually sufficient to obtain compliance.

For these reasons, the Agency believes that the use of Section 17
remedies should be limited to those instances where, in the

judgment of the Region, a civil penalty action will not result in
swift enough compliance to protect human health or the environment

or where there are good reasons why penalties are not appropriate.
Injunctive action is appropriate in the following cases:

o To prevent a company or person from violating the
TSCA §6 regulation by moving or disposing of con-
taminated waste without notifying the Agency 60 days
in advance as required by the rule.

o To order a clean-up of improperly disposed TCDOD-
contaminated waste under the authority of RCRA
§7003.

The most probable subject of an injunction under Section 17

of TSCA would be a person with a significant amount of 2,3,7,8-
TCDD-contaminated waste who had disposed of some of it without
notifying EPA and still had some of the waste which EPA had
reason to believe might be disposed of without notification,.

The object of the injunction would be to prevent further disposal
without notification.

Injunctive actions must be initiated in Federal District court by
the Department of Justice (DOJ) and may be referred to 00J only

by the Associate Administrator (AA), Office of Legal and Enforcement
Councel (OLEC), or the AA's designee, (If necessary, however, the
Region is delegated the authority to obtain an emergency temporary
restraining order from the U.S. Attorney to prevent imminent disposal
nf the waste without notification.) Requests for injunctive actions
should be sent to OLEC with a copy to the Compliance Monitoring

Staff which will review the technical evidence and inspection pro-
cedures used to support the case.
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For additional guidance see the following OLEC memoranda, "General
Operating Procedures for the Civil Enforcement Program" (July 6,
1982) and "Case Referrals for Civil Litigation" (September 7, 1982).

Criminal Sanctions

Criminal sanctions pursuant to Section 16(b) of TSCA are the most
serious sanctions available for violations of the Dioxin rule.
Accordingly, criminal sanctions will be sought in situations

that -- when measured by the nature of the conduct, the compli-
ance history of the subject(s) or the gravity of the environmental
consequences -- reflect the most serious cases of environmental
misconduct.

Several factors distinguish criminal cases from administrative

or civil actions. First, criminal sanctions will ordinarily

be limited to cases in which the prohibited conduct is accom-
panied by evidence of "guilty knowledge" or intent on the part

of the prospective defendant(s). TSCA imposes criminal penalties
only for violations of the Act which are done “"knowingly or will-
fully".

A second factor to consider is the nature and seriousness of the
offense. As a matter of resource allocation, EPA will investigate
and refer only the most serious forms of environmental misconduct.
Of primary importance to this assessment is the extent of environ-
mental contamination or human health hazard that resulted from, or
was threatened by, the prohibited conduct. Also of significance
is the impact, real or potential, on EPA's regulatory functions.

Third, the compliance history of the subject(s) of a potential
criminal case is important. Criminal sanctions become more
appropriate as incidents of noncompliance increase. While not
a prerequisite, a history of environmental noncompliance wiTl
often indicate the need for criminal sanctions to achieve
effective individual deterrence.

The Criminal Enforcement Division of the Uffice of Legal and
Enforcement Counse) maintains the primary role in the investi-
gation and referral to the Justice Department of allegations
of criminal misconduct., (See "General Operating Procedures for
the Criminal Enforcement Program” memorandum from , October

12, 1982,)

Multipie Remedies

There may be instances where a particular situation will present
facts that suggest that more than one final action should be taken.
The purpose of this Section is to outline when multiple remedies

are appropriate.



Criminal Sanctions

Simultaneous civil and criminal enforcement proceedings are legally
permissible, United States v. Kordel, 397 U.S. 1, 11 (1970), and on
occasion are clearly warranted. However, separate staffs will be
appointed with the initiation of a grand jury investigation, if not
before. Further, the pursuit of simultaneous proceedings provides
fertile grounds for legal challenges to one or both proceedings
that, even if unsuccessful, will consume additional time and
resources. Thus, parallel proceedings should be avoided except
where clearly justified.

While simultaneous administrative/civil and criminal enforcement
actions are legally permissible, they will be the exception,
rather than the rule. As a general rule, an administrative or
civil proceeding will be held in abeyance pending the resolution
of the criminal investigation., One exception to this general
rule will be those situations in which emergency remedial
response is mandated.

If the Region is considering the option of simultaneous civil and
criminal sactions, the Region must consult with Headquarters CMS
and OLEC.

Notice of Noncompliance

In general, a notice of noncompliance should not be used in con-
junction with any other final remedy. Where a particular situation
presents several violations, some of which would merit a notice

of noncompliance, while others would merit civil penalties, no
notice of noncompliance should be sent. Instead, an administrative
penalty action shoyld be initiated, pleading all violations. The
Region may, however, choose not to assess a penalty for minor
infractions.

Civil Administrative Penalties and Specific Enforcement

The criteria outlined above already anticipate that civil penalties
and specific enforcement will be used sequentially. There may,
however, be instances where the concurrent use of these penalties
is appropriate. If the Region deems this to be appropriate in

any case, it should consult with CMS and the Department of Justice
before bringing either action.
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PART III - ASSESSING AN ADMINISTRATIVE PENALTY

Ssummary of the Penalty Policy

Calculation of the Gravity Based Penalty (GBP)

The GBP, a function of the nature, extent, and circumstances
of each violation, is based on the following matrix:

Extent of Potential Damage

Circumstances (Probability A 8
of Damages) MAJOR SIGNIFICANT MINOR
High Range:
1 $25,000 $17,000 $5,000
2 20,000 13,000 3,000
Mi1d Range:
3 15,000 10,000 1,500
4 10,000 6,000 1,000
Low Range:
5 5,000 3,000 500
6 2,000 1,300 200

As a first step in locating a specific violation on the
matrix, the nature of the violation must be classified. A
violation may be either chemical control, control-associated
data gathering, or" hazard assessment in nature. No violations
of this regulation are hazard assessment violations,

Chemical control violations of this regulation include:

o Noncompliance with prohibitions violations:

- Violation, by Vertac or other parties, of the
prohibition against removal for disposal of Vertac's
pre-May 12, 1980 TCDD-contaminated wastes;

o Marking violation:

- Vertac's failure to post its Jacksonville facility as
required by the rule.



Control

- 11 -

associated data gathering violations include:

o Notification violations:

Extent

Failure of persons subject to the regulation to
notify EPA 60 days prior to removing TCDD-contaminated
wastes for disposal;

Submitting inaccurate information in a TCDD-
contaminated waste disposal notification; and

Falsifying information in a TCDD-contaminated waste
disposal notification.

Failing to provide all required information in a notice
or failing to provide the information to the Agency

when requested to do so by a follow-up telephone call or
lTater.

Late notification.

Regional enforcement personnel should determine the extent of the
violation based on the amount of TCDD-contaminated wastes involved
in the violation, as follows:

55-gallon drums Gallons4/ Pounds3/
Major: 500 or greater, or 25,000 or greater, 100,000 1bs or
amount unknown or amount unknown greater or amount
unknown.,
Significant: Greater than 1 Greater than 50 but 600-100,000 1lbs
but less than 500 less than 25,000
Minor: 1 or less 50 or less 200-600 1bs

Circumstances: Ranges

The range of chemical control violations should be classified as
follows:

High Range: Noncompliance with prohibitions
(Levels 1 & 2)

Medium Range: Marking violations
(Levels 3 & 4)

4/ a 55-gallon drum is filled to a 50-gallon capacity.

53/ The amount of dry powder that will fil1 a 55 ga]]on‘drum
is approximately 100-600 pounds.



The range of control
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associated data gathering violations

should be classified on the circumstances axis as follows:

High Range:
(Levels 1 & 2)

information.

Medium Range:
(Levels 3 & &)

Low Range:
(Levels 5 & 6)

Circumstances: Levels

disposal.

Minor notification violations.

Regional

Notification violations such as falsification,

nonreporting or omission of important

Testing violations and notification violations
such as reports more than 30 days
before actual

late but

enforcement personnel should determine the level of

circumstances of the violation based on the following criteria:

Waste from production
of 2,4,5,-TCP and its
pesticide derivatives
or mixture of both

types of wastes
known proportions.

in un-

Waste from production
on equipment previously
used in the production
of 2,4,5-TCP or its
pesticide derjvatives.

Non-compliance Level 1 Level 2

with prohibitions

Marking Level 3 Level 4

Violations

Notification

Viclations
Falsification or
over 60 days late
or nonreporting __ _Lever v _ _ L __ _lLevel 2
30-60 days late |[_ _ _ Level 3 _ _ _ _ _ 1 _ _ _ Level 4_
Minor Omissions Level 5 Level 6

See page 16 - 17 for a more detailed discussion of the information

in the chart,




Multiple Penalties

Multiple penalties may be charged to the same person or business
entity in the following situations:

o One person or business entity commits several
separate violations.

0o One person or business entity repeats the same violation.

A1l violations of this regulation are considered to be
one-day violations,

For the purposes of this penalty policy, a violation is repeated
if it occurs on separate days. For example, if a waste holder
fails to comply with a prohibition against disposal, and ships
waste twice in one day, one violation should be charged. However,
if the waste holder ships on two days, two violations should be
charged.

Adjustment Factors

The adjustment factors discussed in the TSCA Penalty Policy
pages 9-17 should be applied as appropriate to violations of
this regulation.

Detailed Explanation of the Policy

This portion of the policy explains the reasons for the specific
structure of the TCDD-contaminated waste civil penalty policy
and provides detailed instructions on its use.

As noted previously, the gravity based penalty (GBP) is a
function of three factors: nature, extent, and circumstances.
The basis for classifying each of these factors appears below.



Nature

To determine the "nature" of a violation, the TSCA Civil Penalty
System defines three types of TSCA violations:

o Chemical control violations;
o Control-associated data gathering violations; and
0 Hazard assessment violations.

Chemical Control Violations. Noncompliance with prohibitions
and marking requirements are chemical control violations.
Chemical control violations attempt to minimize the risk
presented by a toxic substance by placing constraints on how
the substance is handled. This rule places constraints

on the handling of TCDD-contaminated waste in the following
manner:

0 Waste holders must comply with the Agency's
restrictions concerning disposal; and

o Vertac must comply with the specific requirements
set out in this rule (See p. 2-3 for complete
description)

Violations of these requirements are thus chemical control
violations by nature.

Control-Associated Data Gathering Violations. The notification
and testing requirements develop information necessary to allow
the EPA to assess and control the risks presented by TCDD-con-
taminated wastes. On that basis, violations of the notification
requirements and of the testing requirements qualify as contro1-
associated data gathering violations.

Extent

The extent axis of the GBP matrix measures the degree, range

or scope of the harm or potential harm caused by the violation
to human health or the environment. Since larger amounts of
TCDD-contaminated wastes have more potential to cause harm to
human health and the environment, the quantity of waste involved
determines the extent of harm or potential harm.
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Three weight/volume classes have been chosen to correspond to
the three extent categories of the TSCA Civil Penalty System.

The Major category is placed at 500 drums because Vertac stated
that its current 2,4-D production generates a monthly average
of 500-700 drums of waste. The Agency consicders the ameunt of
waste produced by Vertac in 2,4-D production to be a reasonable
basis for the Major category because equivalent amounts of
other types of wastes regulated by this rule, such as 2,4,5-TCP
waste for example, will contain a higher concentration of

TCDD and thus a larger amount of TCDD. The Agency considers
this amount extremely serious, as indicated by the promulgation
of this rule, which is partially aimed at placing constraints
on this particular waste.

The Minor category is placed at 1 drum, which is currently the
minimum quantity of storage and transfer,

The Significant category encompasses the quantity between the
major and minor categories, from greater than 1 drum to less
than 500 drums. The definition of the significant category is
a direct consequence of the definition of the major and minor
extent categories.

In cases where amounts cannot be determined, the Major extent
category shall apply.

Circumstances

The circumstances axis of the GBP matrix reflects the probability
for harm resulting from a particular violation, Regional enforce-
ment personnel should place violations into ranges based on the
category of the violation. The assignment of level is based on
the relative concentration of TCDD in the waste based on the

type of pesticide production involved.

Circumstances: Ranges. The purpose of the chemical control
requirements of this regulation is to avoid the harm caused by
exposure of the environment to TCDD-contaminated wastes. Vio-
lations of the chemical control requirements are described in
this policy as "Noncompliance with prohibitions" and "Marking".
These Categories are classified as follows:
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o Violations involving noncompliance with prohibitions

are placed in the high range of the circumstances axis.
The Agency has placed restrictions or prohibitions

on disposal for the purpose of preventing health or
environmental harm from TCDD-contaminated wastes.”
Noncompliance with prohibitions is very likely to result
in direct or indirect environmental contamination and
potential harm to human health and the environment.

Marking violations are placed in the medium range.
There is a significant chance that the faillure to

post the Vertac facility would result in harmful
exposure to dioxin because there would be no indication
to persons unfamiliar with the situation that TCDD-
contaminated wastes are stored on site.

The control-associated data gathering violations of this
regulation damage the Agency's ability to make an assessment
of hazard., These violations are described as “Notification."
These violations are classified as follows:

o With Notification violations, the Agency is not

0

informed of proposed disposals and cannot control

the substance to avoid harm. Since the Agency's
ability to monitor this chemical has been seriousl
impaired by lack of notification, violations of this
type are classified as high range on the circumstances
axis,

Late notification of more than 30 but less than 60
days is placed in the medium range.

Minor omissions of information on the notification
and notification less than 30 days late are placed in

the 1ow range.

Circumstances: Levels., The level assigned to a violation

in each range for both chemical control and control-associated
data gathering violations is based on the type of pesticide
production which generated the waste involved. There are

two types of waste subject to the notification requirement:

0

o}

Waste from the production of 2,4,5-TCP and its
pesticide derivatives.

Wastes from the production of other pesticides

(such as 2,4-D) if they are produced on equipment
previously used to produce 2,4,5-TCP and its pesticide
derivatives.
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Wastes generated in the production of pesticides on contaminated
equipment are less contaminated than wastes from production

of 2,4,5-TCP or its pesticide derivatives. Therefore, a

lower level on the circumstances axis is assigned to violations
involving wastes produced on contaminated equipment., The
following background regarding the formation of TCDD in the
production of TCP and its pesticide derivatives will explain

the basis for this distinction.

TCOD forms during the process of manufacturing 2,4,5-TCP, TCDD,
because of its toxicity, is an undesirable contaminant, and most

manufacturers attempt to remove the substance from their product.

As a result, wastes from the producfion of 2,4,5-TCP contain
greater amounts of TCDD than the final product, depending on
the success of the process used to remove the contaminant.

The 2,4,5-TCP is processed into a pesticide by the same name
and is also used as a starting material for other pesticides.
These pesticide derivatives of 2,4,5-TCP are contaminated with
TCOD because the original starting material was contaminated.
However, their degree of contamination depends on how much
TCOD was removed from the original TCP.

In some cases, pesticide producers manufacture 2,4-D immediately
after making 2,4,5-TCP., Residues of TCDD-contaminated 2,4,5-TCP
left on the equipment cause the contamination of the 2,4-D

with TCDD. However, the level of contamination is lower

than that found in 2,4,5-TCP and its pesticide derivatives.
Additionally, with continued use of the equipment, the
concentration of TCDD contamination decreases.

Thus, if the waste is directly contaminated by production of
TCP or its pesticide derivatives, the concentration is higher,
so a higher level is assigned. If the waste is indirectly
contaminated by production on contaminated equipment, the
concentration is lower, and decreases with continued use of

the equipment, so a lower level in the range is assigned.
Therefore, a two-part criterion based on expected contamination
levels is the basis for determining the level category of

the circumstances axis. (See chart on page 12.)

Multiple Penalties

Regional enforcement personnel should assess multiple penalties
in the following situations:

o A separate citation charge for the violation is
found in this penalty policy.

o The violation is repeated.
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Assessing penalties only for violations named in citation
charges ensures that penalties are issued only for discrete
and independent violations.

If a person or a business entity repeats an act of violation,
he should be assessed a multiple penalty, so that he is
penalized more than a one-time violator.

Definition as One-Day Violations

The Agency has decided as a matter of policy that each category
of violations of this regulation should be treated as one-day
violations for the following reasons:

o Noncompliance with Prohibitions on Disposal

This policy defines this violation as a one-day violation to set
limits to the act of violation. Shipments or batches on the
same day are not considered separate violations, but contribute
to the total amount of material disposed which determines the
extent of the violation,

0 Notification Violations

The regulation requires any person who wishes to dispose

of TCDD-contaminated wastes to notify the Agency 60 days prior

to disposal. This policy defines the violation as occurring on
the one day, 60 days prior to a disposal, on which a notification
violation may occur. However, this violation is repeated if

disposal occurs again,

Two disposals that occur in one day constitute one violation.
Two disposals that occur on two days constitute separate
violations, whether they take place on consecutive days or
whether they are separated by weeks or months. The extent of
the violations is determined by the amount disposed of on a
given day. If two types of waste are disposed of on the same
day, the penalty is calculated as though the entire disposal
was of the type of waste that merits the higher level penalty
(see discussion of the types of waste pages 16-17).

o Marking Violation

Under established Agency po11gy all marking violations
are considered one-day violations. Therefore posting the
Vertac facility will be considerad a one-day violation.
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Appendix |: Hypothetical Cases

HYPOTHETICAL 1

Case

The ABC Chemical Company did not notify the AA for Pesti-

cides and Toxic Substances when it shipped 1,750 drums of 2,4-D
wastes produced on equipment used previously to manufacture

the pesticide 2,4,5-TCP, The shipments, each consisting of

250 drums, took place over 7 days.

Action
Region Z investigated anonymous tip and found that disposal
of wastes subject to the regulation had taken place without

notification of the Agency as required. Region Z assessed a
penalty of $91,000.

Explanation

Using the one day equals one violation criterion, Region Z.
determined that 7 violations had occurred. Regional enforcement
personnel used the following factors in finding the total
penalty:

1. The amount, 250 drums, placed the violation in the
significant category of the extent axis.

2. The category of violation, failure to notify, placed the
violatiod in the high range of the circumstances axis.

3. The type of waste, equipment contaminated waste,
placed the violation in the level 2 of the circum-

stances range.

The penalty at the intersection of the significant extent
axis and the high circumstances range, level 2, is $13,000.
Seven violations, multiplied by $13,000 produced the total
penalty, $91,000,.

HYPOTHETICAL 2

(o]

ase

A company did not notify the Agency before disposing of 600 drums
of 2,4,5-T waste and 300 drums of 2,4-D waste.

Action

Regional enforcement personnel charged the company with failing
to notify the Agency, assessing a total penalty of $38,000.



Explanation

Since a mixture of waste was involved, Regional enforcement
personnel assessed two violations, as follows:

2,4,5-T waste: Major category, extent axis
High range, circumstances axis
Level 1, circumstances axis

2,4-D waste: Significant category, extent axis
High range, circumstances axis
Level 2, circumstances axis

Total Penalty: $25,000
13,000

Hypothetical 3

Case

A company which manufactures 2,4,5-T decides to manufacture 2,4-D
on the same equipment. Before beginning 2,4-D manufacture the
comany attempts to clean the equipment by rinsing it with water
into the city sewer. The company did not notify the Agency of the
disposal because it argued that the level of TCDD in the rinsate
was not detectable, even though the company did not test either
the rinsate or the residue on the equipment.

Actioan

CMS targetted whe company as part of its routine compliance
monitoring program. The inspection uncovered the violation
and a civil penalty of $17,000 was assessed.

Explanation

The company is in violation of the rule because it did not notify
the Assistant Administrator of the disposal, or quailify for the
exemption by testing the waste. Based on production records and
cleaning practices, the volume of rinsate was estimated to be
approximately 20,000 gallons. Therefore, extent of the violation
is "significant". The waste in question resulted from the manufac-
ture of 2,4,5-T, so the circumstance of the violation is Level 1.

According to the matrix the appropriate civil penalty $17,000.
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Chlorofluorocarbons

(CFCs)

Quarvisw

Chlorofluorocarscns (CFCs) have teen found to Tfroduce a risk to human
health and the environment by causing depletion of the ozone iayer which
shields the farth's surface from ultraviolet radiation. Aaltnougn the
affects of ozore denletion are difficult to quantify, increased sxvosure to

‘ultraviolet radiation leads to a statisticallv significant increase in

skin cancer. Scme negative effects on plants and animals are alsc
likely. There are some predictions Of adverse effects because of an
increase in the Eartn's temperature (“greenhcuse eifect") and changes
in climate.

On Harch 17, 1978, the Environmental 2rotection Agency published a rule
which orohibits almost all of the manufacture, processing, and distribution
in commerce of fully halogenated cnlorofluorcalkanes (also xnown as
calorafluorocarbons or CFCs) for 2erosol propellant uses subject =0 the
Toxic Sutstances Control Act. In a related action, the Food and Drug
Administration banned CFC aerosol propellants in most food, drug,

and cosmetic eroducts.

The intent of these rules is o reduce emissions of chlorofluorocartons
to the atmosphere, and thereby reducing the environmental risks caused
by depletion of the ozone laver.

In 1975, =coroximately cne-half of the CICs oroduced in the United States
were used as aerosol provellants. Since that time, tais figure has
drovced considerably. Alternative provellants or monaerosol alternacives
for most uses are available. When no altarnative exizts for an asszential
use, an exemction from the requlation may be granted.



Requlated lndustries

Any manufacturer, culk distributor, tulk imrorter, or processor (filler)
of chlorofluorccarbons is subject to the rule, as are imoorters and
exoorters of zerosol zroducts.

There are five CFC manufacturers and apmroximately 300 aerosol fillers
in the United States. Together, they are responsible for nearly all

of the CFC activity requlated by the ban; the other industry categories
perform only a small cercentage of regulated activity.

Requirements under the GFGC Rule

8an of Aerosol Provellant Uses*

The following activities are banned by EPA in connection with
zerosol propellant uses of C(FCs as of the dates indicated:
October 15, 1978 Manufacturing (except for export)
December 15, 1978 Processing, imorting in bulk,
importing finished aerosol articles,

and distributing in bulk (exceprt
for export

The following activities are banned by the related FDA rule:
December 15, 1978 ‘Manufacturing and filling

April 15, 1979 Introducting finished products into
interstate commerce

*The term "aerosol oropellant” includes the substance which expels
the active ingredients in a product and any other substance used to
redify the exvelling force or to achieve delivery of the active
ingredients. 1In general, anything which is not an active ingredient

is 2 cropellant.



gssential Use Exemotions

Tre following uses have been found to be essential, and therefore
are not banned:

EPA-regulated creoducts: # mercaptan stench mine warning devices

e release agents for molds in plastic
and elastomeric oroduction

e flying insect pesticides for use in
non-residential focd-handling areas
and for space-spraying of aircraft

e diamond grit seray

e nonconsumer articles used as cleaner-
solvents, lubricants, or coatings
for electrical or electronics
equipment

o articles necessary for the safe
maintenance and operation of aircraft

e uses essential for military preparedness
as determined by the Administrator and
Secretary of Defense, and

e inkless fingervrinting systems (until
August 1, 1981)

FDA~regulated producks: ¢ metered-dose steroid human drugs for

nasal innhalation

e metered-dose steroid human drugs for
oral inhalation

o metered-dose adrenergic bronchodialator
human drugs for oral inhalation

8 contraceotic vaginal foams for luman
use

e metered—-dose erjotamine tartrate drug
products administered by oral inhalation
for use in humans

e foamed or spraved food products which
contain chloroventaflurcethane (F=115)
as an aerating agent

When an exemption is granted for an essential use, it must onlv be used
for that essential use., If a product can reasonably be expectaed to be
used for nonessential uses, the filler may not repreasent the product as
having other uses. If the oroduct has an established market which inclucdes
many nonessential uses, the filler must make it clear, in lakeling or
advertising, the use is limited to the essential use exemption.



Certification

Purchasers of CfCs for any use must submit a certification to the manufacturer
spcecifying whether the (FCs will be used for aerosol or other uses ctrior to
shipment of the substance. This requirement agplies to all CFCs manufactured
after Octoker 15, 1978.

Reporting

Manufacturers and processors of CFCs are required to file annual reports
#ith EPA, The reports are mailed to the Pesticides and Toxic Substances
Enforcement Division by March 31 of 1980, 1931, and 1982,

The 1980 manufacturers' reports will cover the vericd from October 16, 1978,
through December 31, 1979; the 1930 processors' reports will cover

the seriod Cecember 16, 1978 through Cecember 31, 1979. For the first
report, each group has been asked to provide 1978 and 1979 data separately.
Subsequent reports will cover the vreceeding calendar year.

Record-keeping is not required by the rule, but will be necessary for
compiling the annual report.

¢ The manufacturer's annual report inqludes a list of all wurchasers
of CFCs and the total quantities shipred, as well as a breakdown
of quantities shipped for aerosol and other uses.

e Processors must submit a report showing from wheom they ourcéhased
CFCs and the quantities ourchased. They must also submit an
itemized list of quantitices orocessed for the various EPA essential
uses, total FDA essential uses, and non-propellant uses.

e Importers are subject to the same ;eporting requirements as
manufacturers but do not need to file an annual renort if none
of their customers buy for EPA-regulated aerosol propellant uses.

Enforcement

Obiective

The objective of the CFC enforcement Program will be to ensure that activities
tanned by the requlation have not taken place and that required revorts
are procerly orepared and filed.



Tvoes of Violations

o]

o]

Processing of CFCs f for banned aerosol uses after Decemter 31, 1973

Rerarence: 40 CFR /62.12(2)
Manufacturing CECs for nonexemot aeroscl vrcrellant uses after

Decemper 13, 1973

Reference: 40 CFR 762.ll(a) '
Recordkeeping and reporting violations, including sutmission

of a false annual revort, fallure to sucmit an annual revort,
failure to obtain certification from a CFC ourchaser, and
submission of a late annnual revort
Reference: Certification 40 CFR 762.11(c); manufacturer
annual revort 40 CFR 712.3 (a) submission, (b) format; oroccessor
annual report 40 CFR 712.3 (a) submission, (b) format; willful
falsification 18 USC 1001.

Collusion between the manufacturer and processor in submitting

false annual resvorts

Reference: 40 CFR 712.3 and 712.4
Abuse of an essential use exemption

“Rererence: 40 a
Dlstrlbutlna CFCs in bulk for banned aerosol provellant uses

after Decemcer 1o, 1978

‘Reference: 40 GER 762.13
Importing bulk CFCs for nonexemot aerosol drocellant uses after

Decenber 15, 1978

"Reference: 40 CFR 762.11(b)
Imoorting nonexemot CFC-orovelled aerosol articles after

Dec=mner 15, 1973

Reference: 40 CfR 762.11(b)

Violation Detection

A orogram of aerosol filler insvections will be conducted based on
information obtained from a combination of the following sources:

o]

Analysis of annual reports of processors and manufacturers

0 Marketwlace sammling

o

0o

0

o)
Q

Referrals from the Pesticides Registration and Pesticides
Inspection programs

Cooperation with the Food and Drug Administration and the
Consumer Product Safety Cormission

Tips from competitors and the general public

Cocveration with U.5. Customs Service

Insvections of manufacturers' records

In addition, non-targeted inspections wil be conducted based on a
neutral administrative scheme,

Qutreach

As part of its effort to achieve voluntary compliance with the CFC rule,
EPA will continue its program to inform the regulated community ahout
the requirements and any ine ervratations or clarifications develcoed

bv the

Agency.



Remedies

Under the Toxic Substances Control Act, the following enforcsment actions
may be taken against violators of its crovisions or rules oromulgated
under the Act:

Notice of roncompliance

Administrative menalty of up to 325,000 per violation mer day
Civil action including injunctive relief and seizure

Criminal penalties of up to $25,000 ancd/or one vyear of
imprisonment per violation

0O0O0O0

Summary of tnforcement stratedy

Enforcement efforts will focus on accounting for CFCs purchased by
fillers., The Agency will try to make sure that all CFCs purchased

for aerosol orovellant uses are bteing emploved in exemot products, and
that the axemptions given are not being abused.

Inspections will be limited to those fillers currently buying CFCs.
Violations v manufacturers and distributors can only occur if thers
are associated filling (processing) violations. Therefore, these
activities will be investigated only where there has besn a f£illing
violation. '



CFC ENFORCEMENT FACTS AND STRATEGEY

CSC Enforcement orirorities

Potential violations of the CFC ban rule have been ranked for enforcement
oriority based on the estimated likelihcod of the violation occurring,
the degrse of harm to the environment, and the ease of detection. The
categories of possible violations appear below in order of decreasing
criority along with the considerations leading to the ranking decisions.

Bach of the violations below would be a violation of §15(1) of TSCA. In
addition, a commercial distributor or user of a tanned finished product weuld
e violating §15(2) if they knew or had reason to know that the product

was manufactured illegally (and distributed or used it). Distributors

or users of CFCs will not be pursued exceot in conjunction with a £illing
violation. Section 15(3) would be violated if an exporter failed to

five the Administrator notice under §l12.

(1) Processing of CFCs for banned aerosol uses after December 15, 1978

This category is the most important for & number of reasons:

e Hany of the other catgories of violations cannot be committed
if there is no related filling violation.

e It is the filling violation that makes the increment of
environmental harm possible.

e This tyve of violation is the easiest to detect and often
is the only reasonable way to find other types of violations.

Economic incentives to violate arise from:

e The cost of R & D necessary for reformulation of the

oroduct

e The cost of changing the labels, advertising, or pesticide
registration, as necessary

e The st of changing the filling line and the associated
facilities (especially great if the filler installs equioment

which allows filling with hydrocarbons which require costly
changes to prevent explosions and fire.

Since CFCs are more exvensive than hydrocarbons, where hydrocarbon
filling capability already exists, the economic incentive to
violate is relatively small.
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(2)

(3)

(4)

(7)

abuse of an essential use exemmtion

Violations in this category have environmental effects and
economic incentives very similar to those of category (1),
but these violations are much more difficult to detect.

Collusion between the manufacturer and processor in submitting
ralse annual reports

This tyce of violation is serious because it frustratess the

purpose of the annual remorts as a complinace monitoring tool.

Such a violation makes cross-checking of manufacturers' and
orocessors' reports meaningless, and makes it much less likely

that violations will be discovered. Because of these considerations,
a collusion vioclation increases the amount of environmental harm
likely to occur hefors other violations are detected.

Manufacturing CFCs for nonexemot aerosol orovellant uses after
Octecer 15, 1978

This act is a chysically necessary complement to a filling
violation, but unless there is an associated certification violation

or ollusion between the manufacturer and filler, a violation does
not exist.

Importing bulk CFCs for nonexemot aerosol orooellant uses after
Cecemcer 15, 1378

This violation is analogous to category (4), but the cuantities
potentially involved are much less.

Distributing CFCs in bulk for banned aerosol orovellant uses after
Decercer 15, 1973

This act, like categories (4) and (5), is chysically necessary for

a filling violation to occur. However, it is even more difficult to
orove than the manufacturing violations because the CFC rule does
not require distributors to obtain certifications from their

customrers.

Imoorting nonexempt CFC-Propelled aerosol articles after Decemher 15, 1978

This violation is analogous to category (1), but the quantities involved
are expected to be much less, and detection is much more difficult.
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(3-11) Recordkeening and rezorting violations.

These violations include: (8) submissicn of a false annual revort;
(9) failure to subkmit an annual revort;
(10) failure to obtain certification from
a CFC purchaser; and
(11) submission of a late annual report.

Violations in these categories have a low priority in the absence
of associated fil:.ng violations. o environmental harm results;
their only harm is that they may trigger an unnecessary inseection.
The economic incentive to violate is small because the cost of
compliance is low.

When these violations are used to cover up violations which result
in environmental harm, they are important because they may cause
a delay in the detection of serious violations, and therefore
result in an increment of environmental harm.

SCmMinistrative ConsSiderations ot Gre Enrorcement

Coamliance Monitoring Tools

Several tools will be employed to target inspections of CFC fillers.
These tools and the way in which they will indicate facilities warranting
insvection are described below.

l. Analysis of Annual Reports

The annual reportw which manufacturers and processors must submit to
EPA in March of 1980, 1981, and 1982 will have two functions in the
enforcement ovrogram:

e They will enable EPA to discover likely violations through
discrevancies between nanufacturers' reports and processors’
reports.

e They will also easy comparison between the quantities reported for
essential uses and the quantities projected for essential uses
in the hearings and economic reports. This use will be important
as a clue to possible abuses of limited exemotions (i.e., pesticides
for ronresidential food handling areas).

Manufacturers must report the total quantity manufactured and the quantities
sold within a given year to aesrosol provellant customers for aerosol
provellant and other uses. ProcesSsors must rewport the quantities nurchased
from the various manufacturers as well as the quantities processed in a
given year, broken down into (1)the svecific EpaA essential use categories;
(2) total FDA essential uses; and (3) "other," dafined in a letter to
processors as any nonprovellant uses.
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Reports will be analyzed by cutside contractors through ZPA
Headcuarters. Suspicious results will be sent to the Regions for
evaluation and follow-wp (i.2., insvection or an informal request
for an explanation). The contractor will be nired under TSCA
contracts set w by the TSCA Policy and Strategy Management

Unit of the Toxic Substances Branch, PTSED.

® Processors' reports < be checked for internal consistency.
The total quantity purchased can be compared to the total
quantity processed. If the difference tetween the two totals
is greater than their estimated storage capacity plus expected
losses, an inspection of the grocessor is indicated. Mn the
other hand, agreement that is too good could reflect manlnulatlon
of éata or a misunderstanding of what is required.

e Manufacturers' and crocessors' reports can be cross-checked
to see that the totals bought and sold agree. ;f there is a
discrepancy, inspection of the processor is indicated.

e Totals for each essential use can be compared with their
anticipated use (to be determined from the hearings, essential
use determlnatlons, economic impact reports, and letters to
EPA) in the hove of discovering a cover-up of an illicit use,.
abuse of a limited exemction, or a use for which the exemction
should be reconsidered because the use is greater than expected.

2. Marketolace Samrling

A marketplace sampling program will be used to detect mossible filling
violations and abuses of essential use exemptions., Marketplace
samling will be used to help set filler inspection priorities, and
will not be used to trace a oroduct to its source to prove every

step of the distribution crocess.

The orogram will be small to avoid duwplication, with one or two cities
sampled per vear. Less than 300 samples will te collectad and of these,
less than 100 will be analyzed. Total contractor hours to aid in

the program is estimated at less than 300 hours.

3. PReferrals from the Pesticide Program

The vesticides program is the EPA program which overlaps most with the
CFC rule. (FCs were the vrovellant for well over 1,000 registered
preducts at one time (registraticns by more than 400 companies). Three
of the essential use exemption categories cover CFC-vrovelled pesticides
(nonresidential food handling areas, space spraying of aircraft, and
oroducts necessary for military preparedness).
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Desvite the overlao between FIFRA and TSCA in this area, the
ability of the resticides program to enhance CFC ccmpliance
will 2e limited bv the following factors:

® Pesticide insrections are currently done by state governments;
therefore, it is impractical for Hdeadquarters to set wo a
referral program. Regions and states wno are able to set wo
a referral program themselves are encouraged to do so (keeoing
in mind the limitations on information which av be exchanged
between States and the Federal government).

e Although registrations of products containing CFCs would be
useful for targeting inspvections, it was found during the
mailing to orocessors that many registrations are for companies
which have either gone ocut of business, moved and left no
forwarding address, or stopped filling the registered product
without cancelling their registration. In addition, many
registrations are in the names of the marketers of the products
in addition to or instead of the fillers.

4., Tips and Qutreach

Tios from cutside sources are an immortant part of anv enforcement
orogram. Any campanies turned in through unsolicited tips will be

given very high vriority for insvection.

Competitors will be in the best position to provi@e ipformation about
cossible violations. Members of the general vublic will be unable
to detect most violations of the EPA rule.

S. Cocreration with FDA and CpsSC

Since the CFC rule was develooed and promulgated in cooperation with
the Food and Drug Administration (FDA) and the Consumer Product
Safety Commission (CPSC) and the programs overlap to a considerable
extent, it seems reasonable to coordinate the enforcement efforts. In
order for EPA to te able to share all TSCA information with FDA and

CPSC, the agencies must set up procedures to orotect TSCA Confidential

Business Information which are acceptable to EPA.
® FDA has chosen not to set up TSCA confidentiality procedures.

—If any FDA vilations are discovered during the course of
an EPA inspection and it would not be a violation of TSCA
Confidential 3Business Information vrocedures to & so,
the violation should be reported to the FDA area office.

—FDA is rnot likely to discover any EPA violations because
their enforcement program in this area is very small;
FDA's CPC insvections will be done as part of their
routine inscections.
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# CPSC is currently setting wp confidentiality orocedures which
are designed to meet TSCA Confidential Business Information
requirements and a Memorandum of Understanding will eventually
te written. Scme cooreration has already taken place:

—CPSC gave EPA a list of all fillers who had been filling
with CFCs shortly before the ban went into effect (infor-
mation cbtained throuch rsports required by CPSC).

—EPA's CFC Filler Insoection Manual will include a section
cn referrals to CPSC for possible labeling violationms.

—There are a few products which are covered by CPSC's
labeling requirement and not by the EPA ban: products for
unclogging drains using vapor pressure, glass chillers,
boat horns, and the essential use exemption diamond qrit
sprav. In addition, some EPA filling violations may involve
CPSC labeling violations. Marketplace sampling results
will also be referred to C2SC.

6. Coomeration with U.S. Customs Service

Under the CFC rule, CFC-provelled aerosol articles may not be imported
(commercially) after December 15, 1978. Since §13 of TSCA is

designed to cover inports banned under §6 of TSCA, and since §13
will be implemented scon by the U.S. Customs Service, an indemendent
program for CFCs will not be set up unless imports prove to be a
croblem.,

The rurnber of products affected by the ban is believed to be extremely
small, with only one product known thus far.

7. Manufacturers Records Inspection

Manufacturers certification and sales records will be inspected by
Jeadquarters with contractor assistance. A list of processors will
be compiled from the information which is obtained,

Although anyone with CFCs in stock after the ban takes effect is a
cotential violator, chronic violators wculd have to purchase their
CFCs on a continuing basis. Those capable of chronic violations will
have a much higher priority for inspections than those who may simply
use w their remaining stocks.

It will be relatively simple to find all of the aercsol fillers who
are purchasing CFCs, and not just.those who are claiming essential
aercsol vpropellant uses, but examining manufacturers records.

e CFC purchagers will eventually need to have a letter(s) of
certification cn file with the manufacturer(s).

e Manufacturers have indicated that they organize their customer
files (all) and certifications (all exceot for Allied) according

to the tyoe of business,
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pEolication of Campliance Monitoring Tools to Violatiens

The table below lists the primary targeting and detection metheds for each

Qtagory of CFC violation.
Violaticn

(1) Filling for a
zanned use

abuse of essential
use exemption

(3) collusion in falsi-

fying annual reports

(4) manufacturing CFCs
for banned uses

imrorting oulk GCs

distributing bulk
C=s

(7) importing banned

articles

(8) submission of a

false annual report

(9) failure to submit
an annual revort

(10) failure to obtain
a certification

(11) late submission of
annual report

Targeting

marketplace sampling
analysis of annual reports
manufacturer insvection
referrals

outreach

marketplace samoling
analysis of annual revorts
manufacturer inscection
referrals

outreach

analyvsis of annual reports
filler inspection

filling violation
filling violation
analysis of annual reports

refarrals from Customs
outreach

filling violation

referral from Cusgcms
marketplace sampling

analysig of annual reports
filling violation

analysis of annual recorts
manufacturer inspection

Cetection Methods

filler insvection

filler insvection
(product labels, adver-
tising, distribution)

filler's and manufacturer's
records inspections

manufacturer insvection
and filler inspection

importer's records insgec-
tion

filler insvection (shipping
records)

distributor's records
inspection

imoorter's records insvec—
tion

filler inspection

filler insvection

manufacturer insvection

late submission of annual
remort
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Neutral Administrative Insvection of Fillers

A porticn of the filler inspections will ke based on neutral
administrative criteria; mot all filler insvections will be targeted.

® Routine insgections during the first year of the ban will be
based on the relative cuantity of CFCs purchased in a three
month period. This information is obtained thrcugh the

manufacturers records inspection.
—Fillers are ranked according to the quantity purchased.

~1If there are mo targeted inspections pending, this ranked
list will be used to set inspection priorities, with
highest priority given to those wmurachsing the largest
quantities.

~See Arpendix for a detailed descriotion of the selection
orocess.

e After the first vear of the ban, new (FC purchasers will bte
given a higher inspection priority, ranked according to the
Quantity surchased. Fillers who were not insvected previously
but have been on the filler list before will also be inspected
when, because of their location, it if efficient to do =o.

Any additional inspections will be based on a randcm selecticn.

e CFCs are rore expensive than hydrocarbons. Once a oroduct
has been reformulated with hydrocarbons as the propellant,
there is little economic incentive to change back to CFCs.
Consequently, once a filler has been inspected and found to
have made changes to hydrocarbons, no further inspections
will be done unless it is a follow-up inspection or a

targeted inscvection.
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idllocation of Rerensibilities

The following table summarizes the responsibilities of Headquarters, the
Reyicns, andé ocontractors as described in this strategy.

Activity Headquarters Regions Contractor
Cutreach/voluntary comoliance ¢

Analyzing annual rerorts X X
darketplace sampling : X X
Setting up referral systems X X
Manufacturer inspections X X

Targeting filler insvections X X

Targeting based on filler inspections X X

Filler inspections X

Case vreparaticn X X

—

X denotes major responsibility for carrying cut the activity
X denotes participation in planning, execution, or analysis

Ir.g



APPENDIX I

| 3T3cEsrisIacion of the Requlated Lncustrv

Manufacturers

There ars five CFC manufacturers in the U.S. Thevy are: Du Pent; Allied
Chemical Corp.; Pennwalt Corp.; Kaiser Aluminum; and Racon, Inc.

3ulk Distrikbuters

The rusber of bulk distirbutors is unknown. According to CFC manufacturers,

a small fraction of CFCs made for aerosol propellant uses 1S sold to bulk distri-
Sutors. Distributors who murchase CFCS, as oprosed to those who merely ship
under contract, are required to procvice a certification (as to the intended use
of the (FCs) to the manufacturer. Fillers who ourchase from distributors are

not required to provide certifications and the distr;butor is not required to
cbtain cne. However, if a bulk distributcr has cbtained certification from his
customers, he will not be considered in violation of the ban on distributicn

unless there is evidence of a conspiracy.

Bulk Inmorters

ICT Noth America is the onlv known bulk importer. They have claimed that
nore of tneir customers are fillers.

?Spcessors (Fillers)

There are aporoximately 300 aerosol fillers. (*Filler" is the term used

in the trade; "orocessors* is the term used in the rule and ln'TSCA.) About one
Quarter of them have purchased CFCs since the ban or have orovided manufacturers
with a certification. About half of all fillers are custom fillers, i.e.,

they fill for other under contract. uay fillers are small businesses.

Imorters

The mumber of importers is large and coorly defined, ut the nunber of

importers affected by the ban is believed to De very small, Very few aerosol
articles are imorted. The tan on imcorting is more easily enforce under §13 of
.IS!:A. -

Exvorters

Exports are controlled by controlling orocessing. Thus, excorters need rot
Characterized separately from fillers.



APPENDIX II

General Inspecticn Procedures for Fillers

Filler inspections will te based on an accounting of CFC use. This will be
accomplished by either of two metheds: a mass balance or a scan of formulation
records. The choice will depend on a number of factors, such as: which can
Ce done more quickly; which would be more reliable; which one the plant manager
is willing to consent to (unless a warrant has been obtained); and which is
possible given the method of recordkeeping., (Recordkeeping metheds and inventory

oractices vary widely among fillers.)

The mass balance methcd will focus on CFCs received during a certain time
interval, e.g., three months., Cnce the quantity received has been established
frem shipping or inventory records, an accounting will be done for all CFC uses

during that time period (from filling or "batching” records). If all CFCs can
be accounted for in essential or nen—propellant uses (allowing for losses), the

CFCs can be considered to be accounted for.

The scan of formulation records focuses on the ingredient records for all
aerosol products filled at the plant, If the only products formulated with CFCs
fall in essential use exemptionss, the CFCs used can be considered to be accounted
for. If any non—exempt products are found, then the inspector must determine
whether the product was filled after December 15, 1978 (from "batching! or filling

record).

The lakels of all products which are exempt from the ban should be examined
to make ssure that the instructions do not encourage uses outside of the exemption,

The inspector should also ask to see the advertising for the product, e.g.,

catalogs, brochures, etc, If the labeling or advertising is ambiguous, the
existence of a violation will turn on whether the product can reasonably be ex-

ted to be applied to a nom—essential use.

Very little information can be derived from inspecting equipment. The

£illing equipment and plant facilities must be medified in order to be able to
£ill with hydrocarbons, but the modifications involve fire prevention; the equip-

ment can bte used to £ill with CFCs once it has been modified.

A records inspection, rather than in inspection that emchasizes product
sampling, is preferable because potential violations can be detected immediately
(rather than waiting for an anlysis of the samples) and because products filled

in violation may no longer be on the premises.

If the inspection has been targeted for a particular preduct (for instance,
as a result of the marketplace sampling), the targeted product should be emphasized,
but a general inspection should be done as well.

Many custam and in-house fillers will be handling FDA-regulated items. Epa

does not have the authority to inspect for FUA violations. However, if an FDA
viclation is in plain view during an inspection for EPA violations, it should re

rnoted and referred to FTA.



APPENDIX III

Sceciric Elements of Annual Rerorts

Reporting Recuirements for Manufacturers

Every person "fio manufactures fully halcgenated chlorofluoroalkanes after
October 15, 1978 for aerosol propellant uses subject to TSCA must submit an
annual report to Headquarters.

Page one of the report must contain:
(1) name of the business,
(ii) business address,
(iii) chief executive officer,

(iv) addresses of all facilities at which fully halogenated chloro-
fluorocarbons are manufactured,

(v) name, business address, and telephone number of the indivi-
dual most knowledgeable of the contents of the report. The following

The following statement must also be included:

"This report covers manufacture of fully halcgenated chlorofluoro-
alkanes for aerosol propellant uses from (date to date).

Page two and subsequent pages (if necessary) will contain a list of the pur-
chasers for aerocsol propellant uses, their shipping addresses, the total quantity
purchased, the quantity for aerosol propellant uses, and the quantity for other
uses. The total quantity manufactured for all uses during this time period must
also be stated.

The following statement and certification (by the chief executive officer)
must appear at the bottom of the last page:

"I understand that I may assert a claim of business confidentiality by

marking any part or all of this information as "TSCA Confidential Business
Information” and that information so marked will not be disclosed except in
accordance with the procedures set forth in 40 CFR Part 2, I further urderstard
that if I do not mark this information as confidential, EPA may disclose it

publicly without providing me notice or an opportunity to object.

I certify that to the best of my knowledge the contents of this report are

accurate and camplete.”
Date

Signed
Position Title



Peporting Requirements for Prcocessors

Every person who processes fully halogenatad chloroflucroalkanes for aerosecl
gropellant uses subject to TSCA after Decemter 15, 1978 must submit an annual
report. A separate report must te summitted for each processing facility.

Page one and the statement and certification at the eqd are identical to the manufac-
turars' reports except that processors' reports contain "the facility address"

(iv) and the statement:

"This report covers purchases and processing of fully halogenated chloro-
fluoroalkanes for aerosol propellant uses frem (date to date).

n page 2 and subsequent pages, the processors must list who they purchased
fram, their business address, and the quantity purchased. They must also list the
quantities processed for the various exempted EPA uses (itemized), total FDA
uses, ard non-propellant uses during that time pericd. The report ends with the
statement concerning business confidentiality (gquota supra) and certification
by the highest official of the processing facility.
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Summary of tnforcement Strategy

The Pesticides and Toxic Substances Enforcement Division (PTSED) of
the Office of Enforcement, U.S. Environmental Protection Agency,
has developed a strategy to enforce the rule governing manufacture,
processing, distribution in commerce, and use of polychlorinated
biphenyls (PCBs) contained at 40 CFR 761. The rule includes
marking, storage, and disposal requirements.

The objective of the encforcement strategy is to ensure, through

an effective enforcement presence, that PCBs are properly disposed
of and that the risk of spills is reduced so that release of PCBs
to the environment will be limited to the greatest extant possible.
There are two main components of the strategy--inspections and
awareness. :

The greatest enforcement effort will be spent. in inspections. While
some effort will be devoted to inspections in response to complaints,
crises, or special situations, major efforts will be devoted to
inspections of facilities in target groups which have been identified
as having significant numbers of PCB equipment. Scheduling of
inspections will be based on a neutral selection strategy which places
fnspectors in the facilities in those target groups where the greatest
response to inspection efforts can be expected.

During the inspections, facility records on PCB equipment, especially
transformers and large. capacitors, will be examined and verified. In
addition, compliance with storage and marking requirements will be
monitored. Because of the potential release of PCBs from uncontrolled
discharges, special attention will be given during the inspections to
examination of PCB equipment and the areas where they are located

for evidence of leaks or. spills.

Facility records will be used both to establish a working inventory
of PCB equipment and to provide a check on any discrepancies in
storage and disposal accounts of such equipment. Evidence of dis-
crepancies in the year-to-year inventaries, between the user's and
disposer's records, or between a physical inventory and the records
will be gathered through examination of records combined with a
physical verification of randomly-selected equipment,

The enforcement strategy also includes an awareness component designed

to encourage good stewardship practices by the regulated community and
voluntary compiiance with the PCB rule. The awareness effort will consist
of ensuring that members of all industries with high numbers of PC8
equipment are aware of the requlations and compliance requirements,

The serious view which EPA places on PCB violations, giving particular
emphasis to the Agency's vigilance and sanctions against violators,

will be publicized. EPA's willingness to help companies solve their
disposal problems will also be communicated.



Background of the PCB Regulation

Polychlaorinated biphenyls (PCBs) have been used in the United States
since 1929. One of the most stable organic compounds known, their
properties make them useful as dielectric and heat transfer fluids.
They are widely used in transformers, capacitors, hydraulic systems,
and heat transfer systems.

Although PCBs have long been known to be extremely toxic, only in
recent years have they been acknowledged to be a general threat to
the environment. They have been found in significant concentrations
in waterways and sediments throughout the world. They are widely
spread contaminants of fish and wildlife resources. Recently, they
have been identified in the milk of nhursing mothers throughout the
United States. ' '

Extensive research has. shown a link between PCBs and various health
effects including the formation of malignant and benign tumors, fetal
deaths, reproductive abnormalities, and mutations. In addition,
experiments have shown that PCBs attack the immunological system

and cause unwanted effects on the body's production of enzymes.

In recognition of the risks associated with PCBs and their spread
throughout the enviranment, Congress mandated in the Toxic, Substances
Control Act that the processing, distribution in commerce, use, and
disposal of PCBs be regulated and that PCBs be marked with clear

and adequate warnings.

A rule governing the disposal and marking of PCBs became effective
April 17, 1978. A second rule, which incorporates the first,
imposes a ban on PCB manufacturing, processing, distribution in
commerce, and use; it became effective July 23, 1979. The
regulation can be found at 40 CFR 761.

Regqulated Industries

At the present time, there are over 500 million pounds of PCBs in
regulated uses throughout the economy. Almost all of these PCBs

are in use in equipment which contains the chemical in an enclosed
manner, with the vast majority of PCBs contained in transformers and
large capacitors installed in the years betwaen 1945 and 1975,

The primary manufacturer of PCBs ceased production of the chemical

in 1975,
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Over the next several decades, virtually all of this equipment will
be removed from service as it wears out or fails. At this point,
the PCBs and PCB-contaminated equipment will require dispasal in

a way that prevents contamination of the enviraonment.

Although improper final disposal of PCB transformers and capacitors
poses the greatest threat of extensive environmental exposure, PCBs
from {n-service equipment and drums. and tanks of PC8 liquid now in
storage for disposal may present an immediate risk since the PCBs
could be released to the environment through leaks and spills.

Such uncontrolled dischrages constitute improper disposal also and
require containment and proper cleanup. '

As stated earlier, the vast majority of PCBs are contained in
transformers and capacitors. Four major~economic sectors contro!l
approximately 90 percent of the 140,000 PCB transformers and 2.9
million capacitors now in service. Estimates for each kind of
PCB equipment by economic sector follow.

Industrial: 51,000 transformers
. .8 million large capacitors

(PCB equipment s divided among industry
categories in the-following order of estimated
numbers: metals; chemical; paper and Tumber;
mining; automobile; food; textile; and stone,
clay, and glass.)

Utilities: 38,000 transformers
1.3 million large capacitors

Comercial Buildings: 34,000 transformers
1.3 mi1lion large capacitors

Railroads: 1,000 transformers
no capacitors

Since PCB transformers and large capacitors, which contain the vast
majority of PCBs now in service, are so concentrated among these
sectors, they are the logical focus for enfarcement activities
designed to encourage proper dispasal of PCBs.



Summary of Requlatory Requirements

Following s a summary of the major requirements of the PCB regulation.,
The full text of the regulation is found at 40 CFR 761.

PCB Ban Provisions (Reference: Section 761.30)

The following activities are prohibited:

o Distribution in commerce of PCBs and PCB items above 50 ppm
without an authorization or exemption.

o Processing of PCBs or PCB items without an authorization or
--exemption.

0 Manufacture of PCBs without an exemption.
o Use of PCBs or PCB items without an authorization.
o Servicing of PCB transformers which requires removal of

the transformer coil,.

Recordkeeping Requirements  (Reference: Section 761,45)

Use of PCBs. Facilities that keep PCB transformers or capacitors
must maintain annual records which show the following items:

o Weights of PCB5 in containers and transformers,
o Number of transformers and capacitors.

"o Dates PCBs transferred.
o Quantities of certain PCBs and PCB items remaining in service.

Disposal of PCBs., PCB disposal and storage facilities must keep
annuai records of:

o PCBS and PCB items (number and type) received, including

address received from.
o PCBs and PCB items (by type) stored, transferred, or disposed of

showing dates and weights. =
o Operations of the disposal facility.

Marking Requirements (Reference: Section 761.20)

The following items must be marked as contatning PCBs:

o PCBs énd PCB items containing greater than S50 ppm PCBs, except
PCB-contaminated transformers.

o Transport vehicles carrying more than 45 kg. of PCB liquids over
50 ppm or with one or more PCB transformer.
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Storage Requirements (Reference: Section 761.20)

Stored for Disposal. PCB articles and PCB containers stored for
disposal must De stored in accordance with Annex III of the PCB
requlation. Specifications for storage facilities include adequate
roof and walls, floor and continuous 6-inch curbing of impervious
material, and a location above the 100 year flood level. Other
requirements include specifications for containers and specifications
and time periods for temporary storage.

Disposal Requirements (Reference: Section 761.10)

Above 500 ppm PCBs. PCB liquids and .PCB items containing 1iquids
above 500 ppm PCBs must be disposed in:

o An EPA approved incinerator, or by .
o Other disposal methods approved by the EPA Regional Administrator.

Between 50 and 500 ppm PCBs. PCB 1iquids and PCB items containing between
B0 and 500 ppm PCBs must be disposed in:

o An EPA approved landfill,

o An EPA approved high-efficiency boiler,

o An EPA approved incinerator, or Dy

o Other methods approved by the EPA Regional Administrator.

Uncontrolled Discharges. Any spill, leak, or other uncontrolled discharge
of PCBs constitutes improper disposal.

Violation Categories

Ban Provisions. This violation category includes any manufacturing,
processing, or use of PCBs of PCB items without an appropriate

exemption or authorization. Also included are manufacturing, processing,
distribution, or use of PCBs not complying with the terms of an
authorization or exemption.

Recordkeeping. Violations of recordkeeping requirements include
Tailure to Keep required records at all, keeping records on only some
of the PCB items subject to the requirements, keeping records that
contain incomplete information, keeping inaccurate records, failure
to tnitiate and maintain records in the required timeframes, and
falsification of records.

Marking. Violations of marking requirements include failure to mark
all or some of the PCB ftems subject to the requirement and marking
PCB items with a mark not meeting the required specifications.
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Storage. Violations in this category include storing the subject PCB
1tems 1n areas meeting none or only some of the specifications for
storage areas, storing items in containers not meeting specifications,
failure to date {tems placed in storage, and maintaining items in
temporary storage beyond the allowed time period.

Disposal. This category includes any disposal of PCBs not done in
accordance with the disposal requirements. Also included in this
category is improper disposal caused by uncontrolled discharges
from PCB items, such as from leaks or spills from in-service or
stored PCB {tems.

cntorcement 0b;ect1ves

Priorities in the PCB enforcement strategy are the logical outgrowth
of the overall objective, which is to minimize the release of PCBs
into the environment, and thus the risk to human health and the
environment. In the strategy, inspections are scheduled among the
industry categories which control the vast majority of PCBs and in
response to crisis or emergency gituations. The penalties assessed
against facilities found in vigdlation will be in direct relation

to the degree of environmental’hazard posed by the condition, _
Together, the inspection strategy and enforcement policy will establish
the “enforcement presence" necessary to foster compliance throughout
the regulated community. _

PCBs can be released to the environment in two ways: (1) by improper
disposal of PCB items and liquids when they are no longer in use;

and (2) by uncontrolled discharge caused by leaks and spills from
in-seryice, stored, or transported {tems. Both kinds of improper
disposal have the highest priority in the enforcement strateqy.
Related, but of lesser priority, are those violations which increase
the likelihood of improper disposal, such as recordkeeping, marking,
and storage viglations.

The potential for release of the largest quantities of PCB occurs when
a PC3 transfarmer or largea capacitor fails or is otherwise taken out
of service. When this happens, the plant or facility operator must
decide whether to repair (transformers only) or to dispose of the
equipment. In either case, the PCB materials must be disposed of.

When this disposal decision arises, ane possible solution is 11legal
disposal, which would allow a significant quantity of PCBs to enter
the environment. It is at this point, then, that the most critical
violation may occur. An “enforcement presence" must exist at this
paint to prevent such a viclation from occurring.

It is difficult, however, to schedule enforcement. activities sg that
such disposal violations can be caught at the moment of occurrance.
To solve this difficulty, the enforcement strategy emphasizes records



of PCB use, storage, and disposal as an indicator of compliance.

The requirement to establish and maintain records, and the passibility
of their inspection and verification, will establish the enforcement
presence necessary to achieve proper ultimate disposal of the PCBs.

PCBs may also be released to the environment as a result of leaks and
spills from in-service, stored, or transported PCB items. Such
uncontrolled discharges constitute improper disposal and can pose a
significant risk to the environment if not contained and properly
cleaned up. Consequently, during the inspections, the condition of
PCB items and the areas where they are located will be examined for
evidence of uncontrolled discharge. If violations are found, the
company may be subject to civil penalty assessment, and will be
required to undertake cleanup measures which could be very costly,
par:1cu1ar1y if water or large surface areas have been contaminated
with PCBs. ‘ '

Since civil penalties and cleanup costs are directly related to
the potential for environmental damage, the inspection strategy
and enforcement policy should encourage companies to contain and
properly clean up spills at the time they occur and to take
preventive steps to minimize their 1iability in the event of an
uncontrolled discharge. Such preventive measures could include
instituting regular equipment condition inspections; training
personnel in careful handling PCBs to reduce the risk of
accidents; and installing dikes or barriers around PCB {tems,
where. appropriate, to contain possible PCB spills.

PCB storage areas will receive an additional check to ensure
that they meet the specifications in Annex LIl of the
regulations which were designed to minimize the potential for
environmental hazard from such areas. Also during the inspection,
compliance with PCB marking requirements will be monitored.
Unmarked PCB items pose a risk to the environment because the
potential for improper ultimate disposal is significantly
increased in the absence of a PCB warning label. Further, a
spi11 from an unmarked PCB item is more likely to be cleaned
up in a manner which actually spreads the contamination or
exposes workers unnecessarily to the hazards of PCBs.

inspections

The principal goal of the PCB enfaorcement strategy is ta influence
the regulated community into making proper decisions regarding the
disposal of PCB items and 1iquids no longer in yse and to taka steps
to minimize the potential for uncontrolled discharge from in-service,
stored, or transported PCB items and to contain and properly clean

up spills if they occur. The chief means for accomplishing this

goal is the scheduling of compliance inspections among the industry
categorias which control the vast majority of PCBs so that an
enforcement presence is established. '



During the inspections, compliance with requirements for marking,
storage, and use of PCBs will be examined while ensuring the
accuracy of PCB records by verifying the existence of and proper
disposal of PCB equipment and liquids. Inspectors will also examine
the condition of PCB items and the areas where they are located for
evidence of uncontrolled discharge.

The inspection scheduling technique described in the next section
is the neutrail administrative inspection scheme for PCB enforcement.

A summary of PCB inspection.procedures follows.

Inspection Scheduling

The general scheduling technique, which selects facilities that should
be inspected, relies on both the forecasted occurrence of upcoming
disposal decisions and measures of enforcement effectiveness. These
two elements determine where inspections will be scheduled.

The steps in the scheduling technique are described below:

o Population

The base populatiaon of PCB equipment currently in service, by
industry, is defined. Such equipment includes transformers

and large capacitars.

o Disposal Decisions

The timing and location, by industry, of rebuild/retrofit and
dispesal decisions concarning the PCB equipment are forecasted.
This step is based on projections of the equipment installation
over time, equipment age, and the average length of service. The
result identifies possible target groups, and where and when an

enforcement presence is needed.

o} Resodrce Allocation

Inspection resources are allocated among target groups in various
industries. The allocation assigns inspection resources to target
groups where they will be most effective in ensuring compliance
with the PCB regulations. Relative effectiveness measures are
based on a number of considerations including industry structure
characteristics, such as concentration and compliance 1ikelihood;
costs of compliance; and level of awareness of the PCB ‘requirements

by each sector.

The final product of the scheduling technique is a distribution of
inspections throughout target groups within the economic sectors and
industries which use the vast majority of PCB equipment. The technique
ensures that inspections are allocated in the most efficient possible
manner; that is, it maximizes the pounds of PCBs properly disposed of.
Within each target. group, individual inspections will be performed at
plants and facilities that have been randomiy selected.



The industries or sectors identified through the application o‘?thfs technique,
and the percentage of inspection resources allocated to each, are as follows:

0 Rai]t‘cads......-.o..........zm -0 Paper ar'd LUﬂ\beP...u-.......o]OZ'
o Complaints, Crises, and 0 Commercial BuildingSeeceeecsesece 8%

Special Situations*......16% 0 Stone, Clay and GlaSSecececess 5%
o Meta]s.....................]4% 0 Textﬂes...........,............ 5%
Q Chemicals..........g.......13z (o} M'ln'irlg.............u....'..... 3%
o Uti]1t1es........‘..'......‘n o Automobi1e...'............'..-‘ 1%

0 Food and Feedeecccescccacoesl 0%

* Approximately 16 percent of available inspections are reserved for reipanse

" to complaints, crises, or special situations which may involve. conducting
inspections or spot checks outside of the target groups. The determination
that a special inspection effort is needed will be based on the potential
for human health or environmental hazard posed by the situation. If
required, appropriate downward or upward adjustments will be made to the
overall allocations to cover unanticipated greater or lesser numbers of
special situations.

Inspection Procedures

Inspections are intended to detect marking, storage, and use violations
while ensuring the accuracy of PCB records by verifying the existence
of and proper disposal of PCB equipment and Tiquids.

o General Inspection Activities

Inspectors will be alert for violations such as improper marking
and storage and for evidence of uncontrolled discharges from
leaks or spills. Possible violations will be documented by
taking physical samples, photographs, and/or other means as

necessary.

Inspectors will also collect data on the PCB equipment population,
including total number and type of equipment at the facility, the
stated quantities of PCBS in each, and other data as needed.

o Record Audits

In all inspections, the inspector will examine the facility's PCB
records. Records of total PCB quantities on site and their
disposition will be of primary interest. The inspector will
evaluate the records for compliance, for accuracy, and for
completeness, Any suspicious entries, or any missing entries,
will be explored further.

The inspector will also make a comparative evatuation. When
historical records are available, they will be used in conjunction
with the present records to determine that a complete audit trail

exists for all PCB equipment.



In addition, the inspector will compare the facility record state-
ments on number and size of equipment against estimates that state
what 1s expected. These estimates are based on analysis which,
given any specific industry and plant configuration, can indicate
the number of PCB transformers and capacitors that can be expected
to be present. The inspector will match the recorded equipment
inventory to the estimate; any significant deviation will be cause

for further inquiry.
0 Physical Inventory Audits

A certain proportion of the records will be verified by a physical
chack. Using the inventory of PCB equipment shown in the records,
the inspector will select and then physically inspect a certain
number of transformers and large capacitors.

Summary of PCB Penalty Policy

TSCA Civil Penalty System

Section 16 of the Toxic Substances Control Act authorizes the assessment
of administrative civil penalties against violators of the law and its
regulations. The law requires.that in the determination of the penalty
amount, the Agency take into account the nature, circumstances, extent,
and gravity of the violation or violations. Other factors with regard

to the violator, such as ability to pay, history of prior such violations,
degree of culpability, are also to be considered. To implement this
statutory requirement, the Agency has adopted a TSCA Civil Penalty
Systeg which establishes standardizad definitions and applications

of these factors. Specific penalty policies are developed under the
system for each TSCA regulation.

Under the system, penalties are determined in two stages: (1) Deter-
mination of a “gravity based penalty” (GBP), and (2) adjustments

to the gravity based penalty. In determining the gravity based penalty,
the following factors affecting a violation's gravity are considered:

o The "nature” of the violation. .
o The "extent” of environmental harm that could result from a

iven violation, and i
o The "circumstances" of the viclation.

Following is a sumhary of the penalty policy developd for the PCB
requlation. The full text of the TSCA Civil Penalty System and
the PCB penalty policy was published in the Federal Register

on September 10, 1980.



PCB Penalty Policy

The gravity based penalty, based on the nature, extent, and c¢ircumstances
of the violation, is found on the following matrix:

extent of Potential Uamage
A 8

Major Significant Minor
High range..... 1 $25,000 $17,000 $5,000
Circumstances 2 20,000 13,000 3,000
Mid rangeecscee 3 13,000 10,000 1,500
(Probability 4 10,000 6,000 1,000
of damages) |LOW rangesesees 5 Ds000 3,000 500
6 2,000 1,300 ' 200

Following is a brief discussion of how the extent and circumstances
categories are defined; the full text of the PCB penalty policy
should be consulted for a complete explanation.

o Extent

The extent is determined by the amount and concentration of the
PCB material involved., Weight is determined after concentration

reductions defined in the policy.

Majofeecescea.s 5000 kg. OF more
Significant.... 1000 kg. or more, but less than 5000 kg.

Minorooogooooo-o ]ess thaﬂ 1000 kg‘

If weight 1s not available, alternative measures are used as
defined in the policy. They are based on numbers of gallons,
numbers of items, or size of area contaminated.

Any PCB disposal which results in contamination of surface or
ground water or food or feeds is always major in extent,

e Circumstanceas

Circumstances are determined by the category of the violation;
the ranges are based on the probability of environmental harm

occurring from the violation.

rnigh Range Level | Improper disposal
' Manufacturing
ave Processing .
Distribution

' . Improper use
Medium Range | Level 3 Major storage violations I

Major recordkeeping violations,
disposal facilities

Major marking violations
Level & Maior?recoraaeeping violations,

use and storage facilities




Low Range Ce 2T 5 Failure to date PCB jtems placed
in storage
Minor storage violations
Minor marking violations
~Level 6 Minor recordkeeping violations
Failure to use "No PCBs" label as
required

To determine the gravity based penalty for a violation, the extent

and circumstances are defined using the criteria described above,

and the appropriate amount found on the penalty matrix. After

the gravity based penalty has been determined, the adjustment factors
(culpability, history of such vialations, ability to pay, ability

to continue in business, and such other matters as justice may .
require) are considered and appropriate upward or downward adjustments

made.

V51untary Compliance/Awareness trrort

A key aobjective of the PCB enforcement strategy is to maximize voluntary
compliance; that is, to encourage that compliance be undertaken at a
plant or facility in the absence of any active enforcement effort there.
To accomplish this goal, it is necessary for the regulatad community
to be both aware of the PCB requirements and of the possible enforcement

consequences. of noncompliance.

An awareness effort will be undertaken aimed at encouraging compliance
in two kinds of circumstances:

o When noncompliance is due to ignorance of the regulations
.themselves or their requirements, or

o When noncompliiance is due to a low perceived risk of violation
discovery, and subsequent punishment.

In addition, the awareness effort will encourage the adoption of good
stewardship practices to reduce the risk of uncontrolled discharge of PCBs,

The first part of the awareness effort will consist of ensuring that the
members of all industries which have high numbers of PCB equipment are
aware of the requlations and compliance requirements. These efforts will’
include communication with company headquarters and plants, emphasizing

the following points:

o The health hazards of exposure to PCBs.

o The disposal, marking, and recordkeeping regulations.

o An interpretation of the actions required by the regulations.
o A discussion of the sanctions available to the Agency.



The second part of the awareness effort directly supports the inspection
program and is aimed toward the target groups for which inspectiaons have
been randomly scheduled. The serious view which EPA places on PCB
violations will be publicized, with special emphasis on the Agency's
vigilance and sanctions. Through this effort, members of a priority
target group will be given increased incentive to comply voluntarily

as they become aware that the risk of inspection is significant.

In addition to the two primary awareness activities, facilities will be
instructed in how to contact EPA when questions arise about the PCB
program, and they will be informed of EPA's willingness to help
companies solve their disposal problems., PCB users will also be kept
informed of their legal disposal options. Some options, such as the
opening of new approved incinerators or storage facilities, may lower
the costs of compliance and thus further voluntary compliiance.

Particular attention in the awareness efforts will be given to those
industries whose private industry communication channels are not
extensive enough to spread information to all industry members and
to those whose current knowledge of PCBs as a hazardous substances
and of the PCB regulations is poor. The priority industries for

the first part of the continuing awareness effort include: textiles;
stone, clay, and glass; railroads; non-ferrous metals; food; and
commercial buildings.

Special Programs

In addition to reqularly scheduled inspections, specialized programs
will be required for two sectors--railroads and commercial buildings.

o Railroads

PCB equipment used by railroads is coming out of service far
more quickly than in the other industries. As a result of

the immediacy of the problem, all railroads with PCB equipme:nt
will be inspected to ensure that the equipment is being
disposed of properly.

o0 Commercial Buildings

A significant proportion of PCB transformers are located in.
commercial buildings. However, the transformer population is

so dispersed through a multitude of buildings that building
inspections are not an effective tool. A public awareness
program will be directed at building owners and maintenance
services, as well as to assoctations of such enterprises as
hospitals and schools, to inform them about the PCB requirements.

Other inspections will be scheduled in response to complaints, crises,
and special situations. The determination that a special inspection
effort is needed will be based on the potential for environmental

harm posed by the situation. Special inspection efforts may involve
perfarming inspections outside the target groups identified in the

strategy.



Allocation of Responsibilities

Following is a summary of the allocation of responsibilities between
the Pesticides and Toxic Substances Enforcement Division (PTSED) and
EPA Regional 0ffices.

PiStl

Reqgions

1. Inspection Scheduling

1. Inspect{on Scheduling

o

The enforcement strategy identi-
fies the economic sectors and
industries to be inspected and
allocates the percentage of
inspection resources to be spent
on each on & national basis.
This will be further refined

to allocate the percentage of
inspections in each category by
Region, based on how the

number of industry facilities are
distributed geographically.

2. Inspections

0 Regions will develop a neutral
administrative inspection scheme
for random selection of facilities
in each category in accordance
with the percentages assigned by
PTSED.

2. Inspections

0

3.

PTSED will issue a final PCB
Inspection Manual detailing
procedures for conducting PCB
inspections. '

Case Development

o Regional personnel will conduct
PCB inspections in accordance with
the manual and the neutral administra.
tive inspection scheme.

o Regions will respond to complaints,
emergencies, and special situations
as needed.

3, Case Development

Q

0

0

PTSED will have lead responsibility
only in PCB cases "of national
significance.”

PTSED has issued a PCB penalty
policy and concurrence procedures
to be followed by Regions in

PCB cases.

PTSED will provide policy
quidance and rule interpretations
as needed,

4, Evaluation

o Regions will have lead responsibility
for all PCB cases except those "of
national significance.,”

o Regions will seek concurrence for

PCB actions in accordance with
concurrence procadures.

4, Evaluation

0

PTSED will review compliance rates
and other information to determine
the appropriateness of inspection
allocations and make adjustments
as needed,

o Regions will provide information on
violations found in each of the
target groups.
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Nate on Supporting Oocuments

The materfals in Sections II-V are extracted from a report prepared
by Putnam, Hayes, and Bartlett under a contract with the Pesticides
and Toxjc Substances Enforcement Division. They discuss the
methodology used in developing the statistical and analytical
foundation for directing the inspection and awareness efforts in
the PCB enforcement strateqy.

The final strategy reflects the findings of the contractor study,
with adjustments made to reflect the practical experience already
gained by the Agency in implementing a PCB enforcement program.

The materials are offered here only to demonstrate the theoretical
foundation of the strategy. Some of the report's conclusions

have been rejected in the final strategy, and some matters
addgessed in the strategy were outside the scope of the contractor
study.



L Allaocation of Inspection Resources

Inspections of target groups have been scheduled based on both the
estimated quantities of PCBs coming up for a disposal decision and
the effectiveness of inspection activities in that target group.

Inspections were allocated to target groups in such a way as to
maximize the total pounds of PCBs that receive proper disposal.

The method for determining the optimal inspection allocation is complex
and is explained in detail in the supporting documents. The inspection
allocation is shown below in percentage of total inspections for a
given year on a national basis. The number of actual inspections will
be determined through the annual budgeting process. Because the
geographic distribution of facilities in the industry categories
varies, a further refinement of the percentages may be needed on a
Region-by-Region basis. This refinement will also take place during

the budget process.
" Table II-1

Allocated Inspections by Sector or Industry
(prr year, shown in percentage of total number of inspections)

Percentage of

Sector/Industry Inspections
20 %

Ra11r°ads...........O.‘...-.0-.!.....'....‘0..0
Complaints, Crises, Special SituationS..ceee 16 %
Meta]s........0.....0.0..........Q'Q.O.’..C..
che’nica]s.;Qooo.......OQ..Q..'....‘......‘... ]3 z
uti]it'les..00.0.0.00..000000...0...000000Q..
FOOd and Feed....o..'.'.....'.O.....O...I..O ]0 z
Paper and Lumber.......t...‘td..0.0.ll...l.. 10 z
come"c"a] Bui‘dings...0....0......0‘.0...0' 8 z
Stone, C?ay, and GlaSSeesescsccscsccccccncee 5%
Tmi’es....000.00O.OO..O...O.OQ".O...l..‘..‘ 5 z
M1n1ng..0O.Q000..0.>0O000000000.00..’...00.'. ‘3 :

AUtomobile.........o......-...-..oi.........

Approximately 16 percent of tho inspection resources has been reserved
for response to complaints, crises, and special situations. If there
1S an unexpected higher or lower number of such sftuations, the

Percentages may be adjusted evenly across categories,

In addition, the inspections in each category should be performed

at facilities owned by companies of varying sizes. When possible,
approximately 50 percant of the inspections should be performed at
facilities owned by companies in the top 20 in size; 25 percent in

the next 30 in size; and 25 percent in the remaining companies. The
following table shows estimates of the numbars of facilities nationally,

arranged by size of company.



Estimated Number of Facilities
Arranged by Size of Company

Sector/Industry Facilities Sector/Industry Facilities
UTILITIES PAPER AND LUMBER
Top 4 Companies 360 Top 4 Companies 452
Next 4 Companies 216 Next 4 Companies 316
Next 12 Companies 446 Next 12 Companies 509
Next 30 Companies 571 Next 30 Companies 588
Remaining Companies 943 Remaining Companies 9,436
TOTAL 2,538 TOTAL 11,307
AUTOMOBILE STONE, CLAY, AND GLASS
Top 4 Companies 58 Top 4 Companies 366
Next 4 Companies 11 Next 4 Companies 169
Remaining Companies 163 Next 12 Companies 237
TOTAL 232 Next 30 Companies 316
Remaining Companies 1,404
CHEMICALS TOTAL  Z.332
Top 4 Companies 495 ,
‘Next 4 Companies 258 - TEXTILES
Next 12 Companies 311 Top 4 Companies 236
Next 30 Companies 466 Next 4 Companies 149
Remaining Companies 1,401 Next 12 Companies 249
TOTAL 2f13§ Next 30 Companies 419
, Remaining Companies 2,054
FOOD TOTAL 0107
Top 4 Companies 787
Next 4 Companies 393
Next 12 Companies 548
Renstning Companies 11,882
emaining Companies
TOTAL 14,049
METALS
Top 4 Companies _ 398
Next 4 Companies 137
Next 12 Companies 277
e e 2
emaining Companies
P ot T30
MINING ,
Top 4 Companies 1,620
Next 4 Companies 660
Next 12 Companies 720
Next130 Ccmpanie: 3,000
Remaining Companies o=
8 o otAL . TOIO



Inspection Scheduling

The neutral administrative inspection scheme identifies the individual
sectors to be inspected, and targets a proportion of inspections in

each sector to companies of varying sizes. Although facilities selected
for routine inspection should be part of a targeted segment, the Regions
may apply other neutral criteria, such as geographic considerations,

before making the random selections.

From time to time, a special, more intensive inspection effort may
needed in a target or non-target group, such as in response to

new information regarding potentially widespread contamination from
a particular source. In such cases, PTSED wil provide sufficient
{nformation to the Regions about the target group and any special
instructions required so that the spectal inspection program can be
implemented. ,

The Agency also receives numerous tips and complaints regarding

possible PCB violations. The priority given ta responding to

these situations is to be based on the severity of the environmental
hazard posed by the condition, to the extent that it can be determined
without on-site investigation. In some cases, an immediate inspection
will be indicated. The response to less severe problems may range

from contacting the facility by telephone or correspondence to scheduling
of a compliance monitoring inspection as part of the Region's routine

inspection plan.

When required, the percentages of resources allocated may be adjusted
evenly across the target groups to meet unanticipated increases or
decreases in the number of inspections needed for special situations.



The materials on the following pages are extracted from:

TSCA/PCB ENFORCEMENT STRATEGY

Prepared by

Putnam, Hayes and Bartlett, Inc.
Boston, Massachusetts
December, 1979

Under a contract with
Pesticides and Toxic Substances Eanforcement Division

0ffice of Enforcement
U.S. Environmental Protection Agency



II Develooment of Target Groups

The majority of the PCB's currently in service are
contained  in transformers and large capacitors installed between
the years 1945 and 1975.1 while small quantities of PCB's are in
serwiice in other uses, the disposal of -these PCB's is not regu-
lated due to their small gquantities and/or low concentrations.
" The enforcement -strategy must, therefore,” concentrate on the
proper disposal of PCB's in transformers and large capacitors.Z

In order to develop an enforcement strategy that insures
the proper disposal of PCB's contained in transformers and capaci-
tors, EPA must know where the transformers and capacitors are
located and when PCB's contained im the equipment will require a
disposal decision. Since EPA does not have detailed information
in these areas, it was necessary to estimate where this equipment
is likely to be located and when it will be removed from service.
'PHB has developéd such projections for 47 target groups.

For the purposes of this analysis, a target.group is
defined as a subsegment of industrial firms, utilities, railroads
or commercial buildings. Exhibit II-1 illustrates the target
groups used by PHB. As shown. in Exhibit II-1, each industry in
+he industrial sector and the utility sector is divided into five
' target groups based on size of firm. The commercial and railroad

sectors are each treated as a single target group.

iﬁtter 1975, Monsanto, the primary manuracturer of PCB's, ceased
production of these compounds.

2small capacitors may be disposed of as municipal solid waste and
hence, are not considered in the enforcement strategy. All
further reference to capacitors in this report refers to large

high and low voltage capacitors.




The remainder of this chapter presents:

[ PHB estimates of the number of PCB trans-—
formers and capacitors by target group in
service in 1979, '

[ 4 PHB estimates of the pounds of PCB's re-
quiring disposal decisions each year by
sector, and

L4 the methodology used by PHB to derive these
estimates.

TRANSFORMERS AND CAPACITORS
BY TARGET GROUP

For each target group, -the number of PCB transformers
and capacitors. in service in 1979 is presented in Exhibits II-2
and II-3, respectively. As can be seen in these exhibits, 31
percent of all PCB transformers and 45 percent of all capacitors
in service in 1979 are owned by utilities. Other major users of
PCB equipment include the entire industrial sector and commercial
buildings. Within the industrial sector, the majority of BCB
equipment is owned by the metals, chemicals, and paper and lumber

industries.

For some industries, the ownership of PCB equipment is
‘highly concentrated. For example, it is estimated that 93 percent
of all of the PCB transformers -and capacitors in the automobile
industry are owned by the four largest firms in the industry.
However, for some industries, such as ‘food, a much. smaller portion
of the industry's ECB -equipment is concentrated in the four

largest firms.

Since EPA's enforcement strategy must impact decisions
made at the plant level, it is also useful to project the number
of transformers and capacitors per plant in each target group.

i



These estimates are presented in Exhibits II-4 and II-5. As Is
illustrated in these figures, the number of transformers per plant
ranges from 0.1 to 39.9 for the different target groups.l The
number of capacitors per plant ranges from 1.6 to 673.5.

REQUIRED DISPOSAL
DECISIONS .BY YEAR

‘Exhibit II~6 presents estimates of the number of pounds
of PCB's requiring disposal decisions each year for each sector.,
These projections were developed to determine if - significant
differences in timing existed among sectors which might allow
enforcement activities to be concentrated in certain areas at
specific times. , With the exception of railroads, however, signifi-
cant quantities’ of PCB's are coming up for disposal decisions each
year for the next two decades. Thus, enforcement activities must

begin immediately and must continue over the long term.

The PCB regulations essentially prohibit the use of
PCB's in railroads after 1 January 1982. As illustrated in
Exhibit II-6, 3.6 million pounds of PCB's will be Temoved from
service over the 13979 to 1981 period. It is, therefore, necessary
to ql;ickly implement. enforcement activities in the railroad
sector. Resources 80 allocated, however, will be available for

other uses after 1981.

The pounds of  FCB's requiring disposal decisions in

utilities and commercial buildings ‘zises steadily from 1979 to a
peak of 8 million pounds in 1992 and 6.5 million pounds in 1950,

respectively. This suggests that the EPA should plan a2 long term
enfércement program for the utility and c.cmmercial sectors.

1 - elow, the railroad and commercial building sectors
gi?:sggécu::fgue e2¢=.»n£'o1:c:t=.tment: problems. For this reason, these

sectors are excluded from this plant‘-speciﬁie analysis.



However, there are still significant amounts of PCB's being
released prior to the peak, and hence, the start of the enforce-

ment program should not be delayed.

The industrial sector poses the most immediate threat of
 improper disposal of PCB'Q. It is, therefore, crucial to promptly
implement the enforcement strategy for the industrial target
groups. '

METHODOLOGY FOR DERIVING
ESTIMATES BY TARGET GROUPS

There cunzently.exist no. records of PCB transformer and
capacitor installations by target group. It was therefore neces-
sary to estimate for each target group the number of transformers
and capacitors installed each year, the number of transformers and
capacitors which were still in service at the end of 1979 and,

finally, when each ‘of these- transformers gnd capacitors would ‘be

removed from service. The methodology for doing this is described

briefly below.l

Pransformers are used to step up or step down the
voltage level of a current of electricity. Capacitors are used to
regulate the flow of electric current. Since both transformers
and capacitors are used .to conduct or tggulate the flow of
- electricity, it. was assumed that the installation of transformers
and capacitors within each sector and industry would be propor-
tional to that sector or industry's use of electricity. Thus,
estimates of total existing FCB transformers and capacitors from
previous work by Versar, Inc., were allocated to sectors and

industries based on electricity use.

1a more detailed discussion is presented in Appendix A.



Once the total existing PCB capacitor and transformer
installations were determined for each industry, the number of
installations each year over the period from 1945 to 1975 was
determined. These years were selected since they represent the
period in which PCB-containing equipment was manufactured and
sold. The number of installations in each year of this period was
estimated using the pattern of the sector or industry's capital
expenditures. A computer simulation program then was used to
project the year in which the equipment would be removed f£from
service given the initial installation date,.,an average failure
rate and an average .lifetime.l Note that no specific adjustment
was made for possible early removal motivated by EPA regulations

or other factors.

Due to the large number of firms within each industry
and the diversity of firm sizes, PHB next allocated the number of
PCB transformers and capacitors existing in 1979 to target groups
within each industry. To define the target groups of interest

within each industry, two steps were taken:2

1. Subseaments of the industry which represent
the t?:;: largest users3 of electricity within

each industry were selected.

lin transformers, the lifetime may Dbe extended by
.-.i?«fi‘ y?a?s ‘x’é ribuilding the transformer at the end of its
initial service life. If the transformer was rebuilt prior to

1975, it was assumed that the PCB £fluid was replaced in kind.
‘ . d that the replacement fluid did not
Aftes 1978, 1t M the tran former is rebuilt, the PCB's initially

contain PCB's. 1If the trans :
in the transformer are removed from secvice at‘that time.

2see Appendix A for a more detailed explanation of this procedure.

3ysers are defined here by £0
fication code (SIC).

ur-digit Standard Industrial Classi-



2. The plants within these ten largest elec-
tricity users were divided into the five
target groups defined in Exhibit II-l. '

It was assumed that the subsegments selected within the industry
would have all of the PCB transformers and capacitors within that
industry. Further, across the five target groups the number of
PEB transformers and capacitors was assumed to be proportional to
out_put.l For example, if the four largest firms (the first target
group) accounted for twenty percent of the output of all f£five
target groups, twenty percent of the PCB transformers and capaci-
tors are assumed to be in plants owned by these four firms.

' The. utility sector was also divided into five target
groups in the manner described above, while the commercial and

railroad sectors were each defined as a single target group. ‘The
time pattern of PCB disposal decisions was assumed to be the same |

for each target group within an industry or sector.

lpollar value of 'shipments is a widely accepted measure of output
and was used for each target group.

-3 1=
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TARGET GROUPS FOR TSCA/PCB ENFORCEMENT STRATEGY

SECTOR INDUSTRY

TARGET GROUP

Stone, Clay and Glass 1, Four largest companies within an industry,
Food 2, Next four companies within an industry.
INDUSTRIAL }|—> Mining 3, Next twelve companies within an industry.
-Textiles 4, Next thirty companies within an industry.
Paper and Lumber 5. Remaining companies within an industry.
Hetals
Chenicals
Automobiles
l. PFour largest utiljities within an industry,
2, MNext four utilities within an industry,
UTILITIES 3, MNext twelve utilities within an industry.
‘4. Next thirty utilities within an industry.
5. Remalning utjlities within an industry.
COMMERCIAL [ COMMERCIAL
BUILDINGS BUILDINGS,
RAILROADS RAILROADS
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CAPACTICRS IN SERVICE BY TARGET GROUP - 1979
(thousands of units)
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AVERAGE NUMSER OF TRANSEORMERS/PLANT!
BY TARGET GROUP = 1979
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AVERAGE NUMEER OF CAPACTTORS/PLANTL
BY TARGET GRCUP - 1979

TCTAL. SECICR INDOSTRY TARGET GROUP

————— ————

METALS 262.3 Next ¢ fims

- 8.6 All Aemaining Fimms

10.8 ALL m.i.ninq‘ Fizms

.9 All Remaining Firms

WDanG 9.5 Next 4 Firns
' 9.5  Next 12 Fircs
9.8 Next 30 Fimms
All Remaining firms
€R.8 "topd MNous
ST | 191.9  Next 4 Fim<
12.4 Next 12 Fimms
7.0 Next 13 Fimms
3.8 All Remaining ricns

1.8 ALl femaining Fizss

2.7 Al Ramaining ficms

$28.2 Top 4 Fizzs

$28.2 Next 4 Ffirms

$28.2  Next 12 Fims
$28.2 Naxt 10 Fims
$28.2  All Remaining Firss

ansfo s sits for ccomercial tulldings
Hoces ﬁ uﬁnn,;s%o not been estimated.

¢ plang by tacget group is computad Sy
ﬁmg"m? daza in Exhibit IZ-3 by the numbes. of
plants in each razget group. See Appandix A for a
detailed dizcusaion. :
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PCB'S REMOVED FROM SERVICE
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II1 The Awareness Component

The objective of the awareness component of the PCB
enforcement strategy is to maximize voluntary compliance; that is,
to encourage compliance at a plant or facility in the absence of

any direct enforcement effort there.

Awvareness efforts aimed at individuals who will make PCB
disposal decisions are one of the major enforcement tools avail-
able to EPA. Although such efforts can be very inexpensive on a

per plant or per firm basis, their effectiveness is likely to be.

~ limited unless the suspected cause of nonqompli’ance is lack of
knowledge about the TSCA/PCB regulations, the sanctions available
to EPA, or the Agency's enforcement efforts. Thus, to maximize

the overall 'effectivengss of EPA's PCB enforcement efforts, re-—

sources should be spent on awareness efforts which are aimed at
target groups, industries or sectors where these problems arise.

There are two parts to the recommended awareness com-

ponent -— the distribution of PCB information and inspection
support. Each of these parts is described below. These awareness

activities should be considered as continuing efforts by the

Agency.

DISTRIBUTION OF PCB INFORMATION

The first part of the awareness component attempts to

increase knowledge of the PCB regulations, disposal options, and
enforcement efforts among those industries that have a large
amount of PCB equipment. There are two levels to this effort.

The initial level of the effort will be directed toward
industries where current levels of awareness are low. These
industries must be informed, through communication with company
headquartezs and/or plants, of the following issues:



® The health hazards of exposure to PCB's,

e The disposal, marking and recordkeeping
regulations,
. An interpretation = of what actions - are

required by the regulations, and

.« A discussion. of the sanctions available to
the Agency in the event of noncompliance.

Facilities should also be instructed on how to contact EPA when
questions arise about the PCB program.

Selection of the industries which will be the principal
beneficiaries of this part of the awareness component is based on
several measures of current knowledge. The information needed to
rank the industries was provided in most cases by interviews with

 industry representatives.

The interview responses show that certain industries
have far better information about PCB's than do others, as indi~-
cated in the table below. There are three basic levels of aware-
ness upon' which industries were -ranked. Pirst is a . basic
knowledge of PCB's as a hazardous chemical substance; second is
'knowledée of the DCB regulations and the compliance requirements;
and third is awareness of the possible costs of compliance on the
industry. |
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TABLE III-1
INDUSTRY AWARENESS OF PCB'S

_____ AWARENESS
PCB'S A ,
NO -HAZARDOUS PCB COST QOF

INDUSTRY AWARENESS CHEMICAL REGULATIONS COMPLIANCE
Utilities . . o
Textiles 4
Paper ' e L ®
é:one, Clay & Glass L |
Steel ' . ' 3
Neon-Ferrous- Metals ]
Railroads .
vFood' ®
Automobiles . )
Commercial Buildings* e
Chemicals ° . ®
Mining 4 *

Those industries that already know about the nature of
PCB's and about the regulations are as aware as the first level of
the PCB. awareness program could make them. ' The resources dedi-
cated to this level should therefore concentrate on the industries
or sectors which appear to be relatively ignorant of their com-
pliance requirements. These industries, based on the table above,

are:



° Textiles

® Stone, Clay and Glass
® Non-Ferrous Metals

® Railroads

® Food

.

Commercial Buildings

The second level of effort is the provision of updated
information about PCB's and PCB issues. Suach information should
' be distributed, possibly through large audience publicity tech~
niques, to all PCB user industries. PCB users should also be kept

informed of their legal disposal options. Some- options, such as
the opening of new approved incinerators or storage facilities,

‘may lower the costs of compliance and thus further encourage

voluntary compliance.

INSPECTION SUPPORT

The second part of the overall awareness component

directs information specifically toward the target groups re-
ceiving inspection. activity. The success: of the inspection
component 'relies strongly on the assumption that decision ‘makers
in target groups will make the choice for proper disposal only if
they are aware of their_likelihood of inspection, their costs of
compliance and . the likely fine should a vioclation be detected.
Providing and updating this information is therefore an important

part of the awareness effort.

The Agency can rely on privace channels of communication
to distribute important information (such as PCB compliance costs)
to target group members of more organized industries. However,

-2le-



special efforts should be undertaken for the target groups within
those, industries when communication among members is limited.

The information used. to determine which industries are
‘likely to .have poor communication, and where, therefore, special
effort is required, was taken from Iinterviews with industry
representatives. Industry associations were gquestioned about the
existence of regular and frequent channels of communication (£6¢

example, industry newsletter) and whether environmental committees.

existed and distributed environmental information. The results

are shown below.

PABLE III~2
INDUSTRY COMMUNICATION CHANNELS

" LITTLE ENVIRON=-

COMMUNI- NEWS-  OTHER MENTAL
TNDUSTRY CATION  LETTERS CHANNELS COMMITTEES
Utilities g L
Textiles | L
Paper d .
'Stone,vCIEy & Glass °
Non-Ferrous Metals g
Railroads .
Food* L4
Automobiles » i
Commercial Buildings* ®
Chemicals . 4
Mining b o
Steel ¢ .
*Bstimaterd.




Target groups in industries which have at least one form
of regular and/or frequent communication and in addition have a
formal committee which keeps members alert to environmental issues
are likely to learn of PCB developments on their own. However,
target groups in industries without such organization may not.

Shese industries, whose target groups will need extra awareness

efforts, are:

| Textiles

.

° Stone, Clay and Glass
L Non-Ferrous Metals

° Railroads

' 2 Food

°

Commercial .Builc‘a ings
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IV The Inspection Compnnent

: The objective of  the inspection component of the
TSCA/PCB enforcement strategy is to provide a direct physical
presence at a sufficient number of plants and facilities where PCB
disposal decisions are made to insure compliance with the regqula-
t;'.ons. The impact of a single inspection is not limited to the
site inspected.. Rather, it combines with all other inspections to
build a perceived risk of discovery and resulting sanction that is
sufficient to encourage  decision makers faced with PCB. disposal
decisions to favor compliance over noncompliance.

Inspections are one of a variety of e_nfox:cement tools
available to EPA. Research by PHB indicated that inspection
activities have been found to be effective by a number of regula-
tory agencies. 1In particula:;':he U.S. Food and Drug Administra-
tion (FDA) has carried out research concerning the relative
effectiveness of a variety of inspection programs.l fThis research
indicated several important considerations for the development of

the TSCA/PCB inspection component:

1. Inspections based solely on complaints were
found to be a poor use of the FDA's re-

sources.

2. Inspections which were followed up by a
letter to the company's headquartars (not the
gite inspected) summarizing the results of
the inspection, the required action, and the
possible sanctions for continued noncompli-
ance were particularly effective.

lsee Appendix B for further informatien oxi the FDA results.



3. Inspections which -concluded with the issue of
a formal citation actually hindered quick
remedy of the violation.

As described in Chapter I, the overall goal of the.
TSCA/PCB enforcement strategy is to minimize the amount of PCB's
released to the environment through minimizing disposal viola-
.Lions. Other technical violations of the regulations, although
important, are not as critical as illegal disposal. It is diffi-
cult, however, to implement inspection activities so as to detect
disposal violations directly. To solve . this difficulty, the
inspection component as well as the entire enforcement strategy
depends upon ECB records as an acceptable indicator and motivator
of compliance. Maintenance of accurate records by a plant or
facility provides a measure of overall compliance as well as an
indicator and’' audit trail for specific violations. The practical
intent of the inspection component, therefore, is to foster ang
verify the creation and maintenance of complete and accurate PCB

records.

‘The inspection component will focus on three categories
of sectors and industries which require different approaches to
inspection. Each of these approaches, however, seeks to maximize
inspection effactiveness by allocating inspections to target
groups where the inspection will be most effective in causing
PCB's to be disposed of properly. The f£irst category includes
all wutility and industrial wusers of PCB transformers and
capacitors. The second is made up of commercial buildings that
use PCB -equipmgnt.' Railroads that use PCB transformer-equipped
locomotives comprise the third - category. In addition, some
inspection resources will be allocated to complaint response ang
emergency situations. The remainder of this chapter presents the
recommended inspectio'n activity in each of these areas,

-2 8,



UTILITY AND INDUSTRIAL USERS

Utility and industrial users coatain the largest numbers
of PCB transformers and capacitors, and inspection activity in
target groups in these two .sectors 1is found to be relatively
effective. The material below describes the -activities carried
‘odt on an inspection and the scheduling of inspeétions to specific

target groups.

Inspection Activities

Most inspections will be audit inspections in. which
records of PCB equipment are sampled and verified. There are two
types of the basic audit mspection, which are distinguished from
each other by the kind of PCB equipment of primary interest. 1In
the first type,‘. the inspector will audit all records but. will
verify transformer records only. In the second, the inspection
will verify both transformer and capacitor records. This type is
termed a "joint" inspection. In both types of inspections, all
records will be examined by the inspector. The fundamental
diffe:ence in inspection types lies in which records will be

physically verified.

A distinction was made between these two types due to
their cost differential, which becomes. important when inspection
resources are distributed to achieve maximum effectiveness.
Although the exact costs of the two types is not currently knowa,
it is clear that a joint inspection, which requires more time,
must be more expensive. Thus, it was 'assumed that a joint
inspection costs 50 percent more than a transformer inspection.

-2 €



In both types of inspection, similar activities must be
performed. An audit of the records Kkept for each piece of PCB
equipment must be performed, and in addition, a certain proportion
of the eptries will be verified by a physical check. Both of
these procedures are described in more detail below.

Record Audits

In all inspections the inspeqt‘or is required to examine
the plant's PCB records. The inspector shall"evaluate the records
for compliance, for accuracy, and for completeness., Any suspi-
cious entries, or any missing entries, will be investigated.

The inspector will also make a comparative evaluation.
When historical records are available, they must be used in con-
junction with the present records to determine that a complete

audit trail exists for all PCB equipment..

In addition, the inspectqz should compare the plant
records of the number and size of PCB equipment owned against
standards for a representative plant. These standards should be
developed by EPA based on analysis which, given any specific.
industry and plant configuration, can indicate the number &f PCB
transformers and large capacitors that should be present. The
inspector will match the recorded equipment inventory to the
expected; significant deviations from the standards will be.
investigated.

Physical Inventory Rudits

A certain p:opo:tion of the records will be verified by
a physical check for PCB equipment. Using the inventory of PCB

w2 Ta



equipment shown in the records, the inspector shall physically
inspect a representative sample of transformers and/or large
capacitors. The inspector should verify the presence of the equip-
ment and, in some cases, the PCB content of the equipment (through
chemical analysis). The proportions to be so checked should be
statistically determined to achieve a minimum level of confidence
régarding the overall accuracy of the records.

B Iizspection' ‘Scheduling

The goal of the inspection scheduling method is to
allocate limited inspection resources to specific target groups so
as to cause the proper . disposal of the largest possible quantity
of PCB's. ¢This requires that inspections be allocated to the
target groups in which they will be most effective. Estimating
the effectiveness of an inspection requires ar analysis of the
compliance decision and the f.agtors that ‘influence it. The
compliance decision is made by PCB equipment owners based on a
variety of economic and noneconomic factors. PHB has considered
both of these types of factors in calculating an inspection
efficiency for each target group. The inspection efficiencies are
used to develop a schedule of recommended inspections per year by
target group. The steps in the determination of the inspection
efficiencies and the scheduling of inspections, and a brief
description of each, are presented below.

Step 1: Consideration of
: Bconomic Pactors

The compliance decision based on economic factors is
considered as a choice between the cost of compliance and the
economic risk of noncompliance. The economic risk of noncom=
pliance is a function of the perceived probability of inspection,
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the duration of the inspection effort, and the magnitude of the
likely penalty if a violation is detected.l The perceived proba-
bility of inspection must be large enough, given the duration of
the effort and the 1likely fine, to induce decision makers to
select compliénce based on .economic factors. The probability of
inspection, given estimates of duration and penalty, required to
insure the proper disposal of a target group's PCB's can be
calculated. The number of inspections required to achieve this
probability is the required number of inspections to achieve full

compliance based on economic factors.

Step 2: Consideration of
‘ Noneconcmic Factors

Noheconomic factors affect the decision maker's likeli-
hood of compliance irrespective of economic considerations. Such
noneconomic factors include the decision-maker's level of aware—
ness of the régulations and of the. PCB problem as a whole, the
quality of communications channels available to the decision maker
which effect the availability 'of information required to make
informed decisions and .the decision maker's attitudes toward com-
pliance as reflected in his historical behavior when confronted
with environmental regulations. These factors are assessed ané
combined to determine a relative likelihood of compliance for each
sector and industry based on noneconomic factors. This relative
likelihood is then used to adjust the required numbers of inspec-
tions for each target group to arrive at inspection requirements
that reflect.both economic and noneconomic factors,

lror the purposes of this analysis, PHB has assumed that viocla-
tions are always detected if an inspection if performed at a

noncomplying facility.



Step 3: Scheduling Inspections

pividing the target group's quantity of PCB's by the
adjusted number of inspections required yields an "inspection
efficiency” for that target group. The inspection efficiencies
are used in a computer model which allocates a fixed quantity of
ingpection rescurces to target groups in a manner which maximizes

the quantity of PCB'S properly disposed.

mhese steps in the inspection scheduling method for
utilities and other industrial users are described in more detail

below.

STEP 1: CONSIDERATION OF
ECONOMIC FACTORS

. ghe compliance decision is made after the consideration
by the decision maker of the economic and noneconomic ramifica-
tions of all options involving compliance and noncompliance. The
economic factors cause the decision maker to view the compliance
decision as an economic. choice between the cost of compliance and
the economic risk of noncompliance. The economically rational
decision maker will comply with the law only when his cost of
compliance is less than the economic risk of noncompliance.

The cost of compliance is the sum of the various costs
associated with the proper disposal of PCB equipment. These costs
may include the cost of retrofilling a transformer to lower its
PCB content, the cost. of incinerating or otherwise disposing of,
or storing PCB f£luids, the implicit cost of prematurely disposing
of PCB equipment, and other related costs.. The cost of compliance
may also vary among several compliance options, all of which are

within the law.



The economic risk of noncompliance depends upon the ris
of being inspected in any given'yeaz, and the dollar value of th
fine imposed if caught. For example, if there 1is a one-yea
inspection program in which there is a 10 percent chance of beinc
inspected and the fine if caught is $50,000, the economic risk (o1
the expected cost of noncompliance) .is $5,000. EPA's inspectior
effort will continue, however, into the foreseeable future ir
order to insure the proper disposal of PCB's that will be removec
from service in the next ten to twenty years. In a multi~-year
inspection effort there is a risk of inspection and discovery ir
each year of inspection activity. This makes the total economic
risk of noncompliahce considerably greater and allows the proba-
biiity of inspection in each year of the program to be lower than
would have been required to create the same perceived risk in a

single year.

In carrying out: this step, PHBE has assumed that
inspection activity aimed at enforcing the TSCA/PCB regulations
will continue for at least ten years.  If inspection activity is
reduced or ended earlier than this, the required probgbilities of
inspection calculated by PEB are too low to insure compliance. 1In
addition, PHB has assumed an average penalty of $50,000 for each
transformer or capacitor disposal violation discovered.l

Although the calculations required to compute the proba-
bility of inspection needed to equalize compliance and noncom-—
pliance costs are essentially the same for transformers and capaci-

lanalysis of the likely disposal violatigns indicate that if 2000
pounds of PCB's are disposed of illegally (equivalent to cne PCB
transformer or 43 capacitors), a $25,000 disposal fine and a

$20,000 marking violation fine are likely to be imposed. It is

further assumed that a $10,000 recordkeeping violation fine will-
be imposed in half of the cases. This results in a §45,000 to

$55,000 average fine with a median value of $50,000.



required to insure that the decision to comply with be economic-
ally preferable for each target group calculated. In rcality,
however, the decision is also influenced by noneconomic factors
which are unaffected by the economic circumstances. The derivation
of the required probability of inspection assumes that the com-
pliance decision is made on the basis of economic factors anc
»perfect information. This means that no decision maker in o
target group will comply until the probability of inspection makes
the expected cost of noncompliance higher than the cost of conm-
pliance. As soon as the cost of noncompliance is higher, however,
all decision makers in a target group will immediately choose tc
comply. This behavior is represented graphically in Figure A of

Exhibit IV-l.

In reality, of course, the costs of compliance an¢
noncompliance are uncertain. The quality of the information and
the ability to interpret it will vary between individuals. Some
owners will be better able to judge the "t:r:ue"' economic and regula-
tory situation than others. These considerations lead one to ex-
pect a somewhat smooth shift toward compliance as the px:obab:.l:.ty
of inspection increases. This behavior is represented in Figure E
of Exhibit Iv-l1. In Figure C of Exhibit IV-l, a straight-line
approximation of -this shift is diagrammed. Such an approximation
was assumed to simplify later computations.

In order to adjust the required probability of inspec-
tion to approximate the smooth shift behavior explained abéve, the
probabilities were increased by a percentage proportional to the
ambiguity of the compliance decision and the likelihood of &
decision error. The adjusted pzobability represents the proba-
bility of inspection at which all decision makers in a target
group choose to comply given the smooth linear shift described
above. This is illustrated in Figure C of Exhibit IVv-l. The ad-



justed required probabilities. of inspection by target group are
presented in Exhibit IV-2.

The number of inspections required to achieve the
required probability of inspection can be calculated using the
number of plants and pieces of PCB equipment in each target group.
'i'he method of computation differs slightly for transformers and
capacitors due to the assumption that a separate compliance
decision is made for each transformer while capacitors are the
'subject, of a single, plant-wide compliance decision. An example
computation for the chemical industry appears in Exhibit IV-3.
‘For a full discussion of the methodology for calculating the
required numbers of inspéctions, see Appendix C.

There are, however, other noneconomic factors which
affect the compliance decision. These noneconomic factors combine
to determine a relative likelihoad of compliance'fo:" each sector
and industry which 1is used to adjust the required number of
inspections determined on an economic basis.

These noneconomic factors and their effect on the
likelihood of compliance are listed below:

. Quality of Information Flow. Inasmuch as
rapid and accurate information flow is
crucial to the accurate perception of the
options and risks facing the decision maker,
industries with well-developed communication
channels (such as those created by industry
associations) are more likely to understand
their choices and make economically rational
decisions.

° Degree - of Industry Concentration. Concen-
trated industries are able to communicate
information more effectively. Decisions in
concentrated industries also effect greater
quantities of PC8's, thus making widespread
compliance easier to achieve.
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® Level of Awareness of PCB Requlations. In-
dustries already aware of the PCB regulations
are more likely to comply inasmuch as non-
compllance due to ignorance is less likely.

° Compliance BHistory. Industries with a his-
tory of noncompliance and resistance to
environmental regulations can be expected to
resist complying with PCB regulations.

Bach of these factors is considered in a comparative
ranking technique used to gquantify each sector and industry's
resistance to compliance based on noneconomic factors. The
results of the com'para‘tive- ranking are used to adjust the requirec
number of inspections to achieve full compliance for each target
group by as much as a twenty percent increase or decrease. If the
likelihood of compliance is high for an industry, the requirec
number of inspections for the industry's target group is reducec
by as much as twenty percent to allow for a higher expectec
effectiveness for an inspection in that industry. The adjustec
number of inspections required to insure that all of a target
group's PCB's are properly disposed is presented in Exhibit IV
for each target group. Appendix D contains a complete discussior
of the calculation of the adjusted required number of inspections.

STEP 3: SCHEDULING INSPECTIONS

The adjusted number of inspections required for ful;
compliance are used to calculate inspection efficiencies which ca
then be used to schedule inspection resources in the most effec

tive manner.

Inspection efficiencies are computed by dividing th
pounds of PCB's properly disposed (assumed to be 100 percent o
the target group's transformer and capacitor PCB's) by the numbe
of inspections needed to raise the probability of inspection t



the required level for a given target group. This computation
‘assumes that the increase in PCB's properly disposed for each
additional inspection is constant.l Although  inspection
efficiehcy may be expected to diminish as the amount of properly
disposed ©PCB's approaches 100 percent, this approximation .is
considered to be sufficiently accurate for the purpose of
allocating inspections comparatively among target groups. Exhibit
IV-3 provides an example of these.‘calculat'ions for. target groups

in the chemicals industry.

After computing the inspection efficiencies as described
above, the efficiencies cén be used to allocate inspection
resources to target groups in the most efficient manner in. order
to maximize the pounds of properly_disposéd PCB's. To accomplish’
this task, a computer model was prepared that allocates a limited
number of inspection resources to specific target g:eupé. ~ The
model finds the. allocation of inspections that results in the
maximum quantity of properly disposed PCB's through use of linear
programming, an analytic  technique useful for calculating the
optimal use of limited resources. The program allocates inspec-
tions to target groups with the highest inspection efficiencies
until available inspection resources are exhausted. Some target
groups with low inspection efficiencies thus are not inspected. A
complete discussion of the model and its operation is included in

Appendix E.

The output of the model is a schedql.é of the number of
inspections that should be allocated to each target group each
year. As described previously, inspections have been divided into
two types. The first concerns itself with transformer records

lThis could be described graphically by a straight line drawn from
the origin to the point on the smoothed curve above the adjusted
risk of inspection as in Figure C, Exhibit IV-l.



only at a given site, and the second examines both transformer anc
capacitor records. The model stipulates the use of a joint inspec~
tion only when the added cost of the inspection of capacitors as
well as transformers at a given site results in a larger quantity
of properly disposed PCB's than if the additional resources were

expended elsewhere.l

The results of the computer model are shown in Exhibit
IV-5. Four hundred of the five hundred available inspections were
allocated to utility and industrial target  .groups.2 One hundred
inspections were reserved for 'commerciél building and railroad

target groups and emergencies.

COMMERCIAL BUILDINGS

Commercial buildings, generally offices or public
buildings, can “contain PCB transformers and capacitors used for
general electricity requirements. These buildings are scattered
throughout the U.S. and the concentration of PCB equipment in any
target group of users is expected to be low. Further, it is also
anticipated that building owner/operators are unaware of the PCB.
problem and the extent to which their equipment may contain PCB's.
These considerations ‘suggest that the inspection efficiency for
commercial buildings will be so low as to require many hundreds of
inspections to achieve a significant level of. compliance.

Ialthough the cost of a joint transformer and capacitor inspection

is known to be greater than the cost of a transformer inspection
alone, the exact cost is currently unknown. Thus it was assumed
that a joint inspection required 50 percent more resources than a

transformer inspection.

2The 500 available inspections were assumed to be joint inspec-
tions.



It is reasonable to assume that when disposal of 2CB
equipment is required, many commercial buildings will contract for
disposal services from transformer and capacitor service com-
panies. Thus, it is recommended that fifty inspections be
directed to.the organizationsl in the U.S. who offer such disposal
and replacement services %o commercial buildings. As discussed in
CHapter 1II, it is estimated that PCB equipment in commercial
buildings will be removed from service in greater quantities in
later years. Thus, this inspection level should be increased as
the peak decision period approaches. Such an increase will
strengthen the integrity of proper disposal " methods in service
organizations, thus maximizing the amount of PCB equipment present-
ly in commercial buildings that is disposed of properly. Activi-
ties on .these inspections should include both examination and
verification of records concerning work completed and review of
procedures being utilized for the removal, storage and disposal of

PCB',s.
RAILROADS

Currently there-are over 800 PCB transformers containing
over 3 2 million pounds of PCB's in electric locomotives. These
locomotives are owned by only six of the railroads in the U.s,
Further, these PCB's are mandated for removal by 1982. This
accelerated schedule will require intensive effort in the next
several years to insure proper disposal of these PCB fluids. This
effort must be intense enough to insure that PCB's in these mobile
and widely distributed pileces of equipment are not subject to
improper disposal. Thus, twenty inspections are targeted for
railroad shop inspections to {nsure:- that all owners of PCR

lapproximately 30 to 50 such organizations are thought to exist by
Versar, Inc.
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transformers in locomotives are inspected at least once each year
until the last of the PCB equipment is removed from service in
1982. Activities on these inspections should include both
examination and verification of locomotive transformer records and
review of procedures being utilized for removal, storage and

disposal of PCB's.
EMERGENCY AND CRISIS RESPONSE

The remaining thirty inspections available should be
reserved for emergency situations that arise due to reports of
improper PCB disposal or handling. Inspections should be ordered
upon an evaluation of the emergency situation by app:op:iate'apa

enforcement personnel.
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INDUSTRY
TARGET GROUP

ADJUSTED REQUIRED PROBABILITIES OF INSPECTIONL

REQUIRED PROBABILITY OF
INSPECTION FOR:

UTILITIES
Top 4 Companies
Next 4 Companies
Next 12 Companies
Next 30 Cowpanies
Remaining Companies
AUTOMOBILE
Top 4 Companies
Next 4 Companies
Next 12 Companies
Next 30 Companies
Remaining Conpanies
FO0D
Top 4 Companies
Next 4 Companies
Next 12 Conpanies
Next 30 Companies
Remaining Companies
METAL '
Top 4 Companies
Next 4 Companies
Next 12 Companies
Next 30 Companies
Remaining Companies
TEXTILES
' Top 4 Companies
Next 4 Campanies
Next 12 Companies
Next 30 Companies

Remaining Companies

3.0¢%

3.0%

3.08%

3.08%

3.0%

TRANSFORMERS =~ CAPACITORS

7.9%
7.9%
7.9%
7.9%
7.9%

19.3%
5.58%
0.4%
0.2%
0.1%
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UTILITIES AND INDUSTRIAL TARGET GROUPS
(Annual)

INDUSTRY

REQUIRED PROBABILITY OF

INSPECTION FOR:

TARGET GROUP TRANSFORMERS  CAPACITORS
STONE, CLAY & GLASS 3.0%
Top 4 Companies 1.7%
Next 4 Companies 1.1%
Next 12 fompanies 0.8%
Next 30 Companies 0.3%
Remaining Companies 0.1%
PAPER & LUMBER 3.0%
Top 4 Companies 2.1%
Next 4 Companies 1.5%
Next 12 Companies 1.4%
Next 30 Companies 1.0%
Remaining Companies 0.1%
MINING - 3,08
Top 4 Companies 0.3%
Next 4 Companies 0.3%
Next 12 Companies 0.3%
Next 30 Companies 0.3%
Remaining Companies 0.3%
CHEMICALS 3.0%
“Top 4 Companies ’ 5.3%
Next 4 Companies 4.2%
Next 12 Companies 4.7%
Next 30 Companies 2.3%
Remaining Companies 0.33%

1probabilities are those required to insure the proper disposal
of all of a target group's PCB's., Probabilities have been adjust:

for behavioral factors.

Probabilities are expressed as a percent

target group transformers for BCB transformers and as a percent
of target group plants for capacitors reflecting differences in
the compliance decision for each. See Appendix C for a detailed
discussion of the derivation of these probabilities.



COMPUTATION OF IFNSPEﬂI'I(N REQUIREMENTS AND INSPECTION EFFICIENCIES FOR THE CHEMICAL INDUSTRY

TRANSFORMERS
REQUIREDY
REQUIREDL NUMBER OF ECB'S INS
PROBABILITY OF NUMBER OF2 , '1‘RANSEORHERS3 PLANT TARGET GROUP INSPECTION EFFICIENCY
TARGET GROUP INSPECTION ‘TRANSFORMERS PER PIANT  INSPECTIONS (nm 1bs.) (mm 1bs. PCB/Inspectio
Top 4 Companies i 5755 11.6 15 11.34 0.756
Next 4 Conpanies 3% 2395 9.3 8 4.72 0.590
Next 12 Companies 3% 3199 10.3 9 6.30 0.700
Next 30 Companies 3% 2308 5.0 14 4.55 0.325
Remaining Companies 3% 949 0.7 42 1.89 0.045
CAPACITORS
REDUIREDS
. REQUIREDL NUMBER OF ECB'S T\D
PROBABILITY OF NUMBER OF7 PIANT TARGET GROUP INSPECTION EFFICIENCYf
TARGET - GROUP INSPRCTION PLANTS INSPECTIONS (mm 1lbs.) - (mm lbs. PCB/Inspectio
Top 4 Coupanies 5.3% 495 26 6.86 0.264
Next 4 Companies 4R 258 11 2.86 0.260
Next 12 Companies 4.7% 311 15 3.81 0.254
Next 30 Companies 2,3% 466 11 2.75 0.250
Remaining Companies 0.33% 1401 4 1.13 0.283

lsource: Exhibit Iv-1. 6Inspection Bfficiency = FCB's in Target Group
25ource: Exhibit IF-2. Required Number of Inspections. '
Isource: Exhibit II-4.

Isource: 2ppendix A,
4Required Number of Plant Inspections =

| 8Required Number of Plant Inspections =
(Required Probability of Inspection x Required Probability of Inspection x

Number of Transfommers) 4+ Transformers per Plant. Number of Plants,
See Mppendix C for further discussion of this 9Source: Appendix A.
calculation.

SECB's in Target Group = Mumber of Transformers
x 1,969 Pounds per Transformer,
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T ———-

ADTCMOBILES

CEEMICALS

ADJUSTED REQUIRED NUMBER OF INSPECTION

TO INSURE THE PRCPER DISPCSAL
CF ALL OF EACH TARGET GRCUP'S ECB'S

TARGET GROUP

Top 4 Campanies
Next 4 Companies
Next 12 Companies
Next 30 Campanies
Remaining Companies

Top 4 Companies. .
Next- 4 Companies
Next 12 Companies
Next 30 Companies
Remaining Companies

Top 4 Companies
Next 4 Companies
Next 12 Companies
Next 30 Companies
Remaining Companies

Top 4 Companies

Next 4 Companies
Next 12 Companies
Next 30 Companies

Remaining Companies

Top 4 Companies
Next 4 Companies

 Next 12 Companies

Next 30 Companies
Remaining Companies
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PAPER &
LOMBER

ADJUSTED REQUIRED NUMBER OF INSPECTION
TO INSURE THE PROPER DISPOSAL
OF ALL OF EACH TARGET GROUP'S ECB'S

TARGET GROUP

Top 4 Companies

- Next 4 Companies
" Next 12 Companies

Next 30 Companies
Reraining Companies

Top 4 Companies
Next 4 Companies
Next 12 Companies
Next 30 Companies
Remaining Companies

Top 4 Companies
Next 4 Companies
Next 12 Companies
Next 30 Companies
Remaining Companies
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RECOMMENDED INSPECTION SCHEDULE
UTILITIES AND INDUSTRIAL TARGET GROUPS

NUMBER OF NUMBER OF
SECTCR OR ' JOINT TRANSFORMER
INDUSTRY TARGET GROUP INSPECTIONS INSPECTIONS
UTILITIES Top 4 Companies (360)1 11 -—
Next 4 Companies (216) L7 —
Next 12 Companies (446) 13 —
Next 30 Companies (571) 18 -—
Remaining Companies (943) 29 -
TOTAL 78 -

AUTOMOBILE Top 4 Companies (58) 2 —
Next 4 Companies (1ll) 1 -—
Next 12 Companies. (17) R —
Next 30 Companies (30) -— —
Remaining Companies (116) - -

TOTAL 3

POOD Top 4 Companies (7387) 4 23
Next 4 Companies (393) 2 11
Next 12 Companies (548) 2 16
Next 30 Companies (759) 2 —
'Remaining Companies (11,562) 6 —
TOTAL ' 16 50

METALS Top 4 Companies (398) 12 -—
Next 4 Companies (137) 4 —
Next 12 Companies (277) 8 —
Next 30 Companies (327) 8 2
Remaining Companies (2,201) -8 44
TOTAL 40 46

lNumbers in parentheses indicate number of plants in target
group.



RECOMMENDED INSPECTION SCHEDULE
UTILITIES AND INDUSTRIAL TARGET GROUPS

Remaining Companies

(continued)

] NUMBER OF NUMBER OF
SECTOR OR . JOINT TRANSFORMER
INDUSTRY TARGET GROUP INSPECTIONS INSPECTIONS
TEXTILES Top 4 Companies (236) 4 4

Next 4 Companies (149) 2 3
Next 12 Companies (249) 2 7
Next 30 Companies (419) 2 12
Remaining Companies (2,054) 2 —
TOTAL 12 26
STONE, CLAY .
AND GLASS Top 4 Companies (366) (1 4
, Next 4 Companies (169) 2 3
Next 12 Companies (237) 2 5
Next 30 Companies (316) 2 7
Remaining Companies (1,404) 2 —
TOTAL 14 19
PAPER AND
LUMBER Top 4 Companies (452) 10 3
Next 4 Companies (316) 6 2
Next 12 Companies (509) 8 6
Next 30 Companies (588) 6 10
Remaining Companies (9,436) 10 —
TOTAL 40 21
MINING Top 4 Companies (1,620) 6 —
Next 4 Companies (660) 2 —
Next 12 Companies (720) 2 -—
Next 30 Companies (3,000) 10 -

TOTAL 20



RECOMMENDED INSPECTION SCHEDULE
UTILITIES AND INDUSTRIAL TARGET GROUPS

(continued)
NUMBER OF NUMBER OF
SECTOR OR JOINT TRANSFORMER
INDUSTRY TARGET GROUP INSPECTIONS. INSPECTIONS
CHEMICALS Top 4 Companies (495) 14 -—
Next 4 Companies (258) 7 -—
Next 12 Companies (311) 8 —
Next 30 Companies (466) 12 1
Remaining Companies (1,401) 4 35
TOTAL 45 36
TCTAL NUMBER OF
- 265

JOINT INSPECTIONS

TOTAL NUMBER OF

TRANSFORMER INSPECTIONS = 202
EQUIVALENT NUMBER OF
JOINT INSPECTIONS - 198

IN PROGRAM



V Opdating Procedures

This chapter outlines procedures for measuring the
overall effectiveness of the PCB enforcement strategy,  for
interpreting these results in the light of the changed conditions
or new information and, £inally, for altering the enforcement
strategy in response to these new conditions. or information.
These updating procedures rely on data coliected by EPA inspectors
during the inpection process and on new economic data which may
become available to the EPA staff in the Office of Enforcement, as
well as on changes in the PCB regulations which may arise. The
sources and types of data likely to become available are discussed

in the last section of this chapter.

MEASURING OVERALL EFFECTIVENESS

As -discussed above, the objective of .the enforcement
strategy is to maximize the quantity of PCB's that are disposed of
properly. Given this objective. and based on a number of assump-
tions, PHB has recommended an enforcement strategy. As a first
step in the updating procedure, it is important to assess whether
or not the strategy implemented by the Cffice of Enforcement has

met the objective.l

lphe updating procedure assumes that the objective of maximizing

th t of PCB's disposed of properly is an appropriate objec-
£ ise.mogter the j,nitiaf implementation of the enforcement st?':at-

egy, EPA should assess the soundness of this objective. To assess
the soundness of the underlying objective, EPA should review the
number and type of violations detected by  inspectors. This
review, together with discussions with EPA inspectors, should
enable the Office of Enforcement to Jjudge the appropriateness. of
the objective of the enforcement program. For example, if review
of this information revealed that more PCB's entered the environ-
ment through spills rather than improper disposal, the EPA should
restate the aim of its enforcement strategy and redirect its
efforts to ensure proper maintenance of PCB equipment while in

service.
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Two measures of effectiveness are recommended. The
first is a measure of overall effectiveness of the enforcement
strategy for each industry and sector. The second is measure of
the specific level of effectiveness observed within each target
group. The methodology for calculating each of these measures is

given below.

Measure of Overall
Effectiveness

The overall effectiveness of the enforcement strategy
within each industry and sector can be measured by computing the
percentage of the PCB's removed Erom service which were disposec
of properly over the past year.l To measure this percentage, the
quantity of PCB's disposed of properly should be divided by ar
estimate of the total amount of PCB's removed from service. . The
following methodology <can be ‘used to measure the overall
effectiveness of the enforcement strategy for each industry o:

sector:

STEP l: Recompute the PCB'S removed from
service in each industry and sector over the
past year using the inspection results on the
number of transformers and capacitors in
service, the age distribution of the
remaining transformers and capacitors, and

the computer model discussed Chapter II
which projects the PCB's removed from service
each year.

STEP: 2: Calculate the PCB's disposed of in
CWLP's and incinerators by each industry and
sector over the past year using data from the

RCRA manifest reporting system.

IFor the purposes of discussing the updating procedure, it i,
assumed that the enforcement strategy is updated annually
However, the strategy should actually be updated when new informa.
tion necessitates substantial changes in the underlying assumno

tions.

2prior to the startup of the RCRA system, record inspections wil
be the socurce of this information.
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STEP 3: Divide the PCB's disposed of in
CWLF's or incinerators by the projected
amount of PCB's removed from service for a
measure of overall effectiveness for each
industry and sector.

These three steps yield the percent of. PCB's removed from service
wirich were disposed of properly over the past year as a measure of
the overall effectiveness of the enforcement program.l

Measures of Effectiveness
by Target Group

The effectiveness of the enforcement program within each
target group can also be measured from the inspection results. To
measure this effectiveness the number of transfo:mer violations of
all types detected should be divided by the number of transformers.
inspected. For capacitors, the number of capacitor violations of
all types detected should be divided by the number of plants
inspected.2 Subtracting these effectiveness measures from 1.0
will yield the portion of the transformers inspected which are in
compliance and the portion of the plants inspected. which are in
compliance with the PCB capacitor regulations.3

lsince the amount of PCB's disposed of in 1landfills and
incinerators is an actual reported figure and the PCB's removed
from service is a projection, the overall effectiveness measure
may indicate that more than 100 percent of the PCB's removed from
service were disposed of properly. Should this occur the
assumptions underlying the removal from service projections should
be reexamined. For example, a measure which exceeds 100 percent

may indicate premature disposal of PCB equipment; that |is, -
equipment disposed of before it fails or reaches the end of its

service life.

2recall that the compliance decision is assumed to be made at the
individual transformer level for transformers but at the plant

level for capacitors.

3care must be taken to insure that multiple violations related to
one transformer or one plant in the case of capacitors are treated
as one transformer or plant not in compliance. This will prevent
double counting of instances of noncompliance.
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The recommended number of inspections to be performed in
some target groups is very small. The estimates of effectiveness
may, therefore, be inaccurate due to small sample size. Appendix
F explains how confidence intervals can be established for these

effectiveness measures.

Interpreting the Measures
of Effectiveness

After calculating the measures of effectiveness for each
sector or industry and for each target group and before revising
the enforcement strategy, the difference between the actual
effectiveness and the expected effectiveness should be explained.l
For example, if a target group was inspected up to .its required
rate of inspection, the EPA would expect to find 100 percent of
the plants in compliance. If the measure of effectiveness based
on the number of wviolations detected revealed only a 65 percent
compliance level, the source of this difference should be

identified.

The difference between the expected and actual effective-

ness can be dividéd into two variances:

1. The variance due to changing economic
conditions, and

2. The variance due to the noneconomic factors
considered in the decision to comply.

Itither measure Of actudl effectiveness -— the overall or target
group -- can be used when interpreting the difference between
actual and expected effectiveness. The measure selected should be
based on the perceived quality of the data and on -data

availability.
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Each of these variances between the expected and actual is dis-

cussed below.

VARIANCE 1l: Economics
of Compliance Decision

The economics of the compliance decision may have
changed due to revised estimates of the distribution and average
age of PCB equipment, new estimates of the cost of compiiance and
actual amounts of the assessed penalt;gs. Chgpges'in these three
factors will alter the economic tradeoff of compliance versus
noncompliance. This, in turn, will alter the required probability

of inspection.

The distribution and average age of PCB equipment
developed for this initial strategy are based on extremely limited
data. Therefore, ~as additional information becomes available
through inspections, these data should be used ¢to medify the
initial distribution by replacing the original estimate of the
number of transformers per plant’ and the number of capacitors per
Plant with the average number found in the inspected plants. The

original estimate of the average age of this pcCB equipment should
be replaced with the average age observed in the inspected

plants.l.

The cost of compliance will also change as incinerators
are granted permits and as CWLF's are permitted to store these

hazardous materials. In addition, EPA may have actual data on the

lFor scme target groups, these new estimates may be based on only
one or two plants. Even though the sample sizes are small, these
data are still preferable to estimates based on no empirical data.
Appendix F discusses the calculation of confidence intervals for

these estimates.



average amount of the assessed penalty per violation. This
information will alter the economic tradeoff of compliance versus
noncompliance. Therefore, the inspection effectiveness level for
a given target group may be.lower or higher than anticipated due

to the altered economic conditions.

To calculate the difference between predicted and actual
effectiveness due to the change in economic factors, the required

probability of inspection should be recalculated for each target

group for both transformers 'and capacitorg- This calculation
should use the new data on cost of compliance and penalty amounts,
as well as the new distribution of transformers and capacitors per
plant. The ratio of the actual inspection probability to the new
required probability of inspectionl is the expected 1level of
compliance based on the new economic information. For éxample,
assume 3 percent of the plants were inspected. If using the new
economic data, the required probability of inspection should have
been 4 percent, the level of compliance expected would be 75
percent (3 percent divided by 4 percent). The change in economic
factors, therefore, accounts for 25 pefcentage points of the
difference between the actual and expected levels of compliance

within a target group.

VARIANCE 2: Accounting
for Noneconomic Pactors

After calculating the first variance, any residual
variance is assumed to be the result of estimation error in the
noneconomic factors which influence decision .makers. The
difference between the expected level of compliance calculated
with revised economic data and the actual level of compliance is
the second variance -- the variance between actual angd expected

iro insure the proper disposal of all of a tafget group's PCB's.

-
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levels of compliance not accounted for by economic factors. For
example, if the new required risk of inspection was 4 percent, a
75 percent level of compliance would be expected at an actual
inspection rate of 3 percent (3 percent divided by 4 percent). If.
the actual compliance level was 65 percent, the remaining 10
percentage point variance (75-65 percent) is assumed to result
from inappropriately accounting for the noneconomic factors which

influence the decision to comply.

This variance could arise if the target group's
communication network or their awareness of the PCB problem was
overestimated or underestimated. Also this variance could result
from over or underestimating the importance of these noneconomic

factors.

UPDATING THE
ENFORCEMENT STRATEGY

The procedures described below are designed to enable
the EPA to update the enforcement strategy to account for new
information and changing economic conditions. The information
gathered by the inspectors and available to EPA from other sources
should be used to _médify both the awareness and the inspection
component of the enforcement strategy. Again, the objective of
the enforcement strategy  is to maximize the amount of PCB's

disposed of properly.

Updating the
Awareness Component

The awarenesSs component has two parts. The first part
is aimed at achieving a baseline level of awareness in all
industries and sectors regarding the PCB regulations, the actions



!CB equipment user must take to comply with the regulation and
-3anctions available to the EPA in the case of noncompliance.
® aim of the second part is to support the enforcement effort.
modify the awareness component of the enforcement program, EPA
Ould review the measures of effectiveness for each target group,
dustry and sector. The variances discussed above should also be
Viewed. New awareness efforts should be concentrated on those
‘Tget groups where the noneconomic variance accounts for a large
Tt of the difference in actual versus expected effectiveness.l

In addition, the EPA should review the number and type
{ detected viclations in each industry or sector and draw out the
ISpectors' judgement concerning the level of ‘awareness which
t1Sts within the different industries and sectors. Based on this
formation, EPA should redirect some.of the awareness resources
™Ward industries and sectors where a large number of violations
‘Mrred, particularly -where it appears that these violations were
!esult of ignorance. Some resources should also be directed
ward industries or sectors where awareness is judged to be poor

en though few violations have been detected.

Updating the
Inspection Component

 The inspection component of the enforcement strategy is
®Signed to create a perceived risk of inspection which will
Walize the economic cost of compliance and the economic cost of

S— '
these awareness efforts should concentrate on informing firms

%yt the economic factors which should impact their decision to
“mply including the cost of compliance and the possible penalties

°t noncompliance.
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noncompliance. Due to EPA's limited inspection resources, it is

not possible to inspect each target group at the required rate of

inspection. Thus the inspection resources were allocated to

maximize the number of pounds of. PCB's properly disposed. To do
this, the inspection resources were allocated to target groups
based on the average number of PCB transformers and capacitors per
plant, the required rate of inspection to insure compliance in the
target group, and the cost-of an inspection.l As new data become
—;§ailable, each of these inputs should be updated to reflect the
current data and the inspection resources should be reallocated.

To update the inspection procedure, the required risk of
inspection must be recalculated based on the new estimates of the

distribution of FPFCB equipment, new estimates on the cost of

compliance and actual data on the penalty amounts assessed. This
required risk of inspection -is  then adjusted as before for

noneconomic factors. Finally, this adjusted required risk of
inspection is readjusted'again to account for the second variance

(the variance between expected and actual levels of compliance due
to estimation error in the noneconomic factors). Using these
final adjusted required risks of inspection, new inspection
efficiencies are calculated and the computer model is rerun to
reallocate inspection resources to target groups.

las discussed in Chapter IV, two types of inspections were con-
sidered -- a transformer inspectioq and a joint inspection. It
was estimated that the &ost of a joint inspection would be 150
percent of the cost of a transformer inspection.



The following procedure can be used to update the inspec-

tion component of the enforcement‘strategy.

STEP 1: Recompute the average number of
transformers and capacitors per plant in each
target group using the data gathered in the

inspections.

STEP 2: Using the new estimates of cost of-
compliance and the average amount of the
penalties -actually assessed, recompute the
required risk of inspection necessary to make
the target group members economically prefer
compliance with the PCB disposal regqula~

tions.1l

STEP 3: Adjust the required risk of inspec-~

tion £for each target group for the non-
economic factors as was done in the initial

strategy.2
STEP 4: Compute the variance between ex—

pected versus actual  effectiveness due to
estimation.error in the noneconomic factors,3

1See Appendix C for a detailed explanation of the calculation o
this required risk of inspection. £

25ee Appendix D.
3as explained previously, to compute this variance:

Compare this new adjusted required risk of Ainspection to

the actual inspection rate, Praoject th
effectiveness of inspections for. eagh targez gﬁ%}“ﬁd
dividing the actual rate of inspection by the adjustes
required risk calculated in Step 3.

Subtract the actual measure of effectiven
expectedtefigctivenfss otd inspections, Thf:sdfg?; e:g:
represents e Vvariance due to impr

nogeconomic factors, TiProper adjustment for

".5,8 -



STEP 5: If the variance due to noneconomic
factors is relatively small, adjust the
required risk of inspection by multiplying
this risk by one plus the variance.l

STEP 6: Recompute inspection efficiencies
using the new adjusted required risks of
inspection and the revised estimates of the
number of transformers and capacitors per
plant for each target group.2

STEP 7: Run the computer model to reallocate
the available inspection cresources given the
new inspection efficiencies and the relative
costs of joint and transformer inspections.3

Steps 1 through 3, 6, and 7 invoive updating calculations already
performed to arrive at the recommended inspection component and
are described in the previous chapters and the Appendices. Steps
4 and 5, however, are unique ‘to the updating procedure and an

‘example will help clarify these steps.

Assume that recomputing the adjusted required risk of
inspection given the new cost dﬁ.compliance and assessed penalties
yields an adjusted.required risk of inspection of 4 percent. 1If
the target group's actual rate of inspection was 3 percent, EPA
would expect their inspections to be 75 percent effective (3
percent divided by 4 percent); that is, 75 percent of the PCB's

IIf the expected effectiveness of the inspections is not rela-
tively close to the industry or sector's measure of overall
effectiveness, the assumptions concerning the economic and/or
noneconomic factors affecting the decision to comply may be
inaccurate. Discussions with inspectors and industry representa-
tives should be held to determine the accuracy of these assump-

tions.

2see Appendix D.
3see Appendix g for a description of this computer model.
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Temoved from service in this ‘target group were disposed of
Properly. TIf the measure of actual effectiveness discussed above

Was 65 percent for this target group, they did not perform as well

43  expected. The variance due to improperly accounting for

Noneconomic factors is, therefore, 10 percent.

To alter the adjusted required risk of inspection the
risk is multiplied by one plus the variance. Thus, the ney
fequired risk of inspection is 4.4 percent (4 percent multiplied
By 1.10). This rate is then used to récalculate inspection

@fficiencies as discussed in Chapter IV and Appendix D,

While this adjustment is reasonable if the variance due
to noneconcmic factors' is small, it should not be used if the
expected and actual effectiveness measures are very different. 1If
the measures differ significantly, the assumptions underlying the
Computation of required inspection rates should be investigated.

INFORMATION FOR UPDATING
THE ENFPORCEMENT STRATEGY

Updating the enforcement strategy requries that new
information be gathered from inspections and other sources. The
New information likely to be available to EPA can be catagorized

as follows:

I. UOpdated economic m:omtionpn the cost of
compliance, the  amount of the penalties
assessed for noncompliance and the avajlable
EPA resources. This information is gathered
by EPA and based on changes ip current
conditions such as the permitting of an
incinerator, - alterations in the Penalty
policy, and <changes in the Offjce of
Enforcement’s budget for PCB enforcement,



data gathered in the field.

This information comes from the EPA inspec-
tion program and the RCRA manifest reporting
system which requires all chemical waste
landfills (CWLF's)., incinerators and waste
handlers. to report on the hazardous wastes
transported, treated or disposed each year.

2. PCB gquantity

The £irst category of information will enable EPA to

reassess tne economic tradeoffs of compliance versus noncompli-

ance. The second category of information will allow EPA to set up
a tracking system for PCB transformers and capacitors and to
better estimate the amount of PCB equipment in each sector and
industry, as well as when this equipment is likely to be retired.

Together this infor
tiveness of the enforcement strategy and to modify the strategy.

che data which should be gathered during an inspection
and the dat.a availablé from the manifest reporting system are
described below. Exhibit V=1 details the data required to update
the enforcement strategy, the source of the data and the Office or

personnel who should be responsible for .collecting this data.

Inspection Data

The EPA inspector .is' in the unique position of ‘being

mation can be used to measure the overall effec-

‘able to physically verify the existing equipment in. the plant.

Since the allocation of inspection resources relies heaviiy on an
estimate of the number of transformers and capacitors in each
target. group's plants,

estimates.
plant's records OC from physical inspection of a sample of the PCB

equipment, the age of the-PCB equipment and hence, the likely date
of the equipment's removal from service. The inspector will also

it would be desirable to update these
rhe inspector also may be able to infer from the



keep a record of the number and type of violations detected at
each plant. Therefore, at a minimum, the inspector should gather

the following information:

o the number of PCB -transformers ana capacicors
in service in each plant,

the age of each transformer and capacitor in
the plant,l and

the number and type of violations detected.

As discussed above, the inspectors' views of the plant manager's
awareness of the PCB regulations and other qualitative data are

also useful when updating the enforcement strategy.

Manifest Reporting System

The manifest reporting system will require all
generators, transporters and disposers of hazardous waste to
report on the amount, type and source of hazardous waste handled
each year. This system is designed to track all hazardous wastes
and hence, to detect violations by checking for discrepancies in
the data. This system will allow EPA to keep a record of all
PCB's disposed of PtOPGle in CWLF's or incinerators by each

target group.

Tone 1oy does not require that age be reported, :If th

unavailable, the inspector should estimate the age disiiibﬁifgnaéﬁ
the transformers and capacitors in the plant or, at a minimum, the
average age of all PCB transformers and the average age of all PCR

capacitors ina the plant,



INFORMATION

Average number of
PCB transformers
and capacitors per
plant

Age distribution
of PCB equipment

‘Number and type
of vioclations

SOURCE

Inspections>

Inspections

Inspections

INFORMATION FOR UPDATING
THE ENFORCEMENT STRATEGY

OFPPICE/PERSONNEL
RESPONSIBLE FOR
COLLECTING INFORMATION

EPX Inspectors

EPA Inspectors

EPA Inspectors

Office of Hazardous

PCB's disposed of RCRA Manifest

properly Reporting. Systeml Wastes
Cost of compliance gitég:tzgn:§a§£§rs gﬁiéi:eﬁgn;
Cost of inspections gﬁéiﬁ:e::nt g:iig:eggnt
, g:g:ggigg assessed gﬁgéﬁ:&gint‘ g:i%::eggnt
'BPA resources ggggggeggnt gﬁggi:e;:nt

linspections will be the source of this information p:io: to the
startup of the RCRA system.
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OFFICE OF ENFORCEMENT
MEMORANDUM

SUBJECT: PCB Enforcement Policy Subsequent to Appellate Court Opinion
Remanding Portions of the PCB Regulation

T0: Regional Enforcement Directors and Branch Chiefs

On October 30, 1980, the United States Court of Appeals for the
District of Columbia Circuit issued the attached opinion in the appellate
case brought by the Environmental Defense Fund (EDF) against EPA. EDF had
challenged major portions of the PCB rule (44 FR 31514) issued on May 31,
1979 under the Toxic Substances Control Act. The Court struck down that
portion of the regulation which 1imited its application to 50 parts per .
million or more PCB. The Court also set aside those portions of the rule
which define intact, non-leaking transformers, capacitors and electro-
magnets as totally enclosed uses of PCBs. Fgr a discussion of the 50 ppm
cutoff, see pages 25-25 of the attached opinion. Enclosed uses are ,
considered at pages 35-40 of the opinion. Those portions of the regqulation
relating to totally enclosed PCB uses and the 50 ppm cutoff were returned
to the Agency by the Court for “further proceedings consistent with this

opinion."

At the same time, the Court upheld the eleven PCB use authorizations
permitted by EPA. As the Court noted, the disposal and marking sections
of the PCB requlations were not challenged in the litigation. Therefore,
these regulations remain in effect, and enforcement activities relating to
the disposal and marking regulations should continue as before.

Representatives of the Office of Enforcement are meeting with the
Office of Pesticides and Toxic Substances and the 0ffice of General Counsel
to develop the appropriate Agency response to the directives of the Court.
Our discussions with OPTS and OGC will focus on what Agency steps are
necessary prior to any enforcement policy involving the portions of the
reqgulations that were struck down. A further memorandum will be sent to
you shortly summarizing the results of those discussions.

In the meantime, you should continue all present enforcement activities
relating to PCBs in concentrat1on§ of 50 opm or greater. Nothing in the
Court's opinion suggests that EPA's present enforcement program with respect
to PCBs in concentrations of 50 ppm or greater should be halted. Civil
penalty complaints already issued are unaffected by the decisfion. Inspections
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should continue, and additional enforcement cases should be referred to
In addition, all inspection samples which

headquarters for concurrence. .
show any detectable amounts of PCBs, including amounts below 50 ppm, should

be retained until further PCB enforcement policy is issueq by headquarters.
Enforcement should also continue against the use of PCBs in any detectable

amounts used as a sealant, coating, or dust control agent.

If you have any questions concerning this memorandum, please call
John Lycn, Chief of the Case Development and Legai-Branch (telephone

755-8317), for additional information.
4¢

{

A. E. Conroy II, D
Pesticides and Toxic §
Enforcement Div

Attachment
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

<

(&t
%‘AM; WASHINGTON, D.C. 20460
Qmm@
OFFICE OF ENFORCEMENT
MEMORANDUM
SUBJECT: New Reguirements for PCB Transformers Pursuant to
Appellate Court Order

TO: Regional Enforcement pirectors and Branch Chiefs

dvise you of recent developments in the PCB
appeI}a::nga:g :11ed bi the Environmental Defense Fund against
EPA. These developments will impose new inspection and maintenance
requirements for owners and users of PCB transformers beginning
in approximately two months.
I sent you a memorandum on the October 30,

1980 33?§1§ﬂv§$b§§é United States Court of Appeals for the District
of Columbia Circuit in this same pcB case. That opinion set aside
those parts of the 1979 PCB requlation (44 FR 31514) which catego-

Pe rs and electromagnets as totally

rs, ca aC'ItO .
g;§$gszgapgga3::grmeThe opgﬂi°“ also struck down that portion of

the regulation which limited 1ts application to 50 parts per

million or more PCB.
four months, the office of Enforcement has
part12$r;:gdt?ﬁ g?:guss1ons abou% the case with representatives
of EDF pindustry and the Agency's office of General Counsel and
the 0ffice of Pesticides and Toxic Substances. The discussions
have focused on what actions are appropriate in view of the Court's
1980 opinion. Agreement emerged from these discussions that new
info mgtfon Qas needed before further rulemaking could be?1n on
(1) whether uses of PCBs in tranformers, capacitors and electro-
magn:tﬁ w::e totally enclosed uses and (2) appropriate regulation
of PCBs at levels below 50 ppm.
rties asked the Court to allow the 1979
re 1:2$r:fz;e;e;2:np?n effect (categorizing PCB transformers,
Cagu at o nd electromagnets as totally enclosed) for eighteen
paﬁ o;?1a Snformation is gathered on transformer, capacitor
gggt ? wt e net characteristics and also on PCB manufacture at
; elec romago m. The parties agreed that during this eighteen
evels below 59 PP arsons who adhere to an interim inspection and

month period only pe -leaking transforme
act, non-leaking rs should be
malntenance progrgmt::;s;g:mer; under the 1979 regulation.

allowed to use PC
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On February 12, 1981, the Court accepted the inspection and
maintenance program proposed by EPA, EDF and Industry. The Court
Tssued the attached order allowing use of fntact, nonleaking PCB
transformers, capacitors and electromagnets to continue for efghteen
Months so long as owners and users follow the court-ordered fnspection

pProgram. The program is to become mandatory and enforceable sixty
days after publication of the Court's order in the Federal Register,
Publication 1s now scheduled for early March 1981,

In the meantime, you may wish to study the Court's order to
become familiar with fts terms. The inspection and maintenance
requirements (or interim measures program) i1s contained in Appendix
8 to the order. The requirements are in addition to those contained
in the 1979 PCB regulation. Owners of PCB transformers (500 ppm PCB
or greater) and PCB contaminated transformers (between 50 and 500
Ppm PCB) which pose an exposure risk to food and feed products must
inspect such transformers weekly. All leaks must be recorded and

moderate leaks (as defined on page 1 of Appendix B to the order)
gional office within five

must be reported to the appropriate EPA re
business days, Servicing of the transformer must begin within two
Records must be kept (with required information as

business days.
described in Appendix B), and these records must be made available

to EPA upon request.

Similarly, all other PCB transformers (500 ppm PCB or greater)
must be inspected every three months. All Teaks must be recorded,

and servicing as a result of moderate leaks must begin within two
business days. Records must be kept and are to be made available
for inspection by EPA.

As stated earlier, thes: new rggg1r:?ent: wWill not become
effective until sixty days after pu cation in the Federal Re ister.
I"WYTT send you a further memorandum outlining our enFforcement policy
as soon as the Court order is published,

I[f you have any questions concerning this memorandum, please
call John W. Lyon, Chief of the Case Development and Legal Branch

(FTS 755-8317), for additional 1nformation,

A9,

A. E. Conroy IT/Dirgctor

Pesticides and Toxtc Sdbstances
Enforcement Division

Attachment
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IN THE UNITED STATES COURT.OF APPEALS

POR THE DISTRICT OF COLUMBIA CIRCUIT OI?/G//VA\
{

~
§ No. 79-1580 United States Court ¢f -, -
G for the District of Columia cs::m
@ ENVIRONMENTAL DEFENSE FUND, INC., FILED FEB 12 108
Q Petitioner GE
ORGE A,
. cuAnx FISHEER

ENVIRONMENTAL PROTECTION AGENCY,

Respondent

AD EOC COMMITTEE ON LIQUID DIELECTRICS OF THE
ELECTRONIC INDUSTRIES ASSOCIATION,
NATIONAL ELECTRICAL MANUFACTURERS ASSCOCIATION,
JOY MANUFACTURING COMPANY,

EDISON ELECTRIC INSTITUTE, et al., and
ALOMINUM COMPANY OF AMERICA,

Intervenors

BEFORE: Edwards and Robinson, Circuit Judges, and Corcoran,
Onited States District Judge for the District o2

Columbia

SRDER

Opon consideration of the joint motion filed by respondent,
petitioner, and certain intervenors on January 21, 1981, to
stay fugther the issuance of the mandate in this case, i: is

CRDERED, by the Court, that the mandate of the Court is
stayed for a period of eighteen months insofar as the decision

of the Court set aside the regulation prcomulgated by tha

*/ sitting by designation pursuant to 28 U.S.C. §292fa) (1976,.



Environmental Protection Agency (classifying the use of
intact, non-leaking, PCB-containing transformers, capacitors,
and electromagnets as uses of PCBs in a "totally enclosed

manner,") 40 CFR 761.30, 44 Fed. Reg. 31530, 31531, 31548-9

(1979); this stay shall apply only where those claiming the
benefit of the stay comply with any applicable requirements

of the Interim Measures Program attached as Appendix B to

this Order.
Purther ORDERED that the mandate of the Court, inscfar

as the decision of the Court set aside the regulation promul-

gated by the Environmental Protection Agency defining "PCBs"

(for purposes of the statutory prohibitior on further manu-

facture, processing, distribution in commerce, and use of PCBs)

as PC3s in concentrations of 50.parts per million or greater,

40 CFR 761.2(x), 44 Fed. Reg. 31444 (1979), is stayed for the

following periods:

with respect to use of PCBs in
transformers, capacitors, and
electromagnets, for a period of
eighteen months;

with respect to all other manu-
facture, processing, distribution
in commerce and use of PC3s, for
a period of thirty days.
Fupther ORDERED that Intervenor Edison Electric Institute
undertake the actions set out in Appendix A to this Order.
Further ORDERED that Respondent Environmental Protection

Agency publish in the Federal Register, within three weeks



-3-

after the date of this Order, an Advanced Notice of Proposed
Rulemaking relating to the use of PCBs in electrical equipment.

.Further ORDERED that Respondent Environmental Protection
Agency promulgate a final rule with respect to the use of
electrical equipment containing PCBs within six months
of receipt of the material set out in Appendix A.

Further ORDERED that if the Edison Electric Institute or
the Environmental Protection Agency fails to comply with the
orders of this Court set out above, any party may apply to the
Court for appropriate relief, inclu&ing the immediate issuance

of the Court's mandate.

Further ORDERED that the parties submit to the Court a

status report on October 1, 1981.

Per Curiam
FOR THE COURT:

&U.\A" ‘—W\
GEORGE A. FISHER
Clerk



APPENDIX A

PROPOSAL TO SUPPLY EPA WITH INFORMATICN FOR RULEMAKING
ON USES OF PCBS BY THE ELECTRIC UTILITY INDUSTRY

INTENT TO PROVIDE INFCRMATION
To assist EFPA in the development of an adequate rule-

making record for the regulation of PCBs, USWAG wi}l retain indew
Pendent contractor(s), acceptable to EPA and EDF,” to conduct
2/

a study on current PCB usage in utility equipment. ‘This study

will address the effects of the use of PCB-containing eQuipment

on human health and the environment. It is exp?cted that data

wWill be supplied on: types of electrical equipment; leakage
Phenomena, including the incidence and magnitude of leaks;
feasibility of containment, inspection and mainten;nce; and
feasibility of transformer and capacitor phase out. addi-
tionally, several other areas of inquiry will be included,
such as the impact of a regulatory cutoff above or below 50
ppm; the health effects of PCBs; a pathway analysis for PCBs
that may be released into the environment from electrical
systems; nonelectrical materials potentially containing PCBs;

and viable substitutes for PCBS. Finally, an overall economic

l/ To insure the timely commencement of the study, EPA and
= EDF will promptly respond as to the acceptability of the

contractor(s) proposed.

2/ Other uses of similar equipment by other industries may
vary and for this reason will not be covered. 1In addition,
other equipment containing PCBs, such as small capacitors,
that is used more broadly throughout the industrial, com~
mercial and resid~-ntial sectors will not be included.
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analysis would be develcped to reflect both costs incurred to

date to comply with the TSCA-PCE regulations as 7e11 as the
3

incremental costs of new regulatory approaches.
1t is contemplated that the study will be completed
within nine months and portions of it will be submitted to EPA

4/
prior to that time.

to complete Tasks 1 through 4 below within nine months despite

1f it appears that USWAG will be unable

good faith efforts to do so, it méy request of EPA and EDF
an additional period of up to three months for its work.
EPA and EDF will not unreascnably witkhold their consent to
such extension, after considering USWAG's efforts to date

and the circumstances which USWAG believes necessitate the

extension.,

to the information contained in the study, USWAG
t to submit to EPA such other studies, in-
formation, and data -(e.g., problems of testing and develop~-
ment of testing protocols) as USWAG believes are necessary

or appropriate to further rulemaking.

3/ In addition _
reserves the righ

4/ Since some brief period of time will be necessary to
engage consultants and develop sampling protocols fol-
lowing acceptance of the scope of work by the parties,
the study period shou@d commence ne later than two
months following the issuance of a stay of mandate by
the Court. It is contemplated that Task 1 would be
completed within three months of the commencement of

with respect to PCB Capacitors

the study and Task 2,
and PCB Transformers, would be completed within six
months of the commencement of the study.
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SCOPE OF THE INFORMATION GATHERING EFFORT

The scope of information gathering will be divided into

several discrete tasks, as set forth below.
1. Compilation of a complete listing of all tvpes of electrical
equipment that contain mineral il or other tluid containing

PCBs.

The first task will be to list and qu?ntify such equip=-
5
ment, describe its use, geographical location, and distribution

of ranges of PCB concentrations. Descriptions of equipment main-

tenance procedures and of measures taken for worker protection

also will be provided. The inventory of equipment will include:

transformers, capacitors, electromagnets, electrical switches,

voltage regulators, and underground cable systems as well as

any other utility equipment identified as containing PCBs. A

complete narrative on each category of equipment will be prg-

vided covering its function, configuration  and chemical content.

2. Freguency of leaks OT ruptures.

For purposes of the-study, "leak" will be defined quan-

titatively. Leaks may be described as small, as moderate or as

ruptures.”  Small leaks include all instances in which a PCB

Article has any PCBs on any portion of its external surface, but

5/ Geographical location shall include not only various geo=-
- graphical regions of the United States but also variogs
types of terrains (2.g., deserts, swamps, near or over

waterways) .
Further differentiations of leaks may b necessary.
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no PCBs have run off the surface of the PCB Article, Moderate

leaks include instances in wnich a leak results in any quantity
of PCBs running off the surface of the PCB Article. 1Initially,
ruptures will mean leaks causing immediate cessation of equipment
function, although other definitions may be applied. For each
type of electrical equipment, an attempt will be made to deter~
mine the frequency of leak or rupture, the volume of liquid

lost, equipment type, and geographical location. These leaks

may conform to a frequency distribution of magnitude according

to different variables. Equipment type, geographic¢ location,

age and elecirical loading (to the extent data are available)

are factors to be evaluated. The relationship between ejuip-

ment failure and subsequent leaking will be studied.

3. Peasibility of a program to contain, inspect and maintain
ifferent electrical. eguipment items.

This task will be to identify a number of inspection

and maintenance programs and to provide cost estimates and tech-
Aological feasibility evaluations with respect to each program,
Variables to be considered may include electrical equipment type,
geographical location, and potential for exposure to different

concentrations and quantities of PCBs. At a minimum, the follow-

ing programs shall be evaluated:
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(a) A program to provide complete containment
of any PCBs which might leak from each
category of electrical equipment identified
in Task 1.

(b) A program to inspect visually, at various
frequencies ranging from weekly to annual-
ly, all items within each category of elec-
trical equipment for leakage and to correct

all moderate leaks detected..

Feasibility of a phase-out program for transformers and

4,
capacltors.

The approach to this effort will be similar to the

feasibility of inspection, maintenance and containment as de-

8

scribed above. Alternative approaches will be assessed, in-

cluding the following:
(a) 2, 5, 10 & 20-year phase ocuts of PCB Transformers:

(b) 2, 5, 10 & 20=~year phase outs of PCB-C .
Téan;formers; oentaminated
(¢) 2, 5, 10 & 20-year phase outs of PCB Cagacitors.g/

In this aspect of the study, the availability of replacement equip-

ment and liguids will be examined, as well as their suitability,ég

The evaluation will also reflect the viability of substi-
tutes.

9/ The time frames will be measured from January 1982,

10/ For example, it may be necessary to assess the toxicitv and

flammability of substitute £fluids, in addition to 4 ;
i i1i o ev
data on the availability of equipment and raw materiaii?plng
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the availability of storage and dispcsal facilities, and the fea-
sibility of reducing or eliminating PCB concentrations by retro-
filling,éé/ An attempt also will be made to analyze the effect

an increased demand for replacement equipment may have on prices.

5. Literature Search.
A comprehensive literature search and review of the

health effects of PCBs will be undertaken and an attempt will be

made to assess the risks posed by phenomena such as small leaks

and ruptures.

6. Pathwav analysis.
An attempt will be made to examine the environmental path-

ways that PCBs could take if they escape from electrical equip-
ment. Conditions reflecting normal operation of transformefs and
capacitors will be evaluated, as well as those involving equipment
that has exploded or otherwise suddenly released PCB~containing
£luid into the environment. For example, volatility and trans-
port mechanisms (such as surface water drainage, groundwater in-

filtration and ground cover embodiment and/or release) would

be considered.

11/ 1In evaluating subsgitu;es for PCBs, including retrofilling
- the contractor performing the study shall seek and consideé
information from manufacturers of substitutes ang indepen-

dent servicing companies.



7. Non-electrical svstem sources of PCRES.

The study will alsc seek to determine the risks and

benefits of permitting the continuation of certain non~enclosed

uses of BCBs, such as burning of fuel oil.

SAMPLING PROCEDURES

The study must reflect & statistical approach that assures

a high degree of confidence in the validity of the results.

EPA AND EDF REVIEW
1t is contemplated that EPA, EDF, USWAG and the contractor

performing the study will meet for progress reports periodically

and with sufficient freguency to keep EPA and EDF abreast’ of the

progress of the study. FEPA and EDF, at their own expense, will

have the right to review all underlying data generated in connec-

tion with the study. It is understood that identification of par-

ticular companies, facilities and locations may be maéked. While

it is not anticipated, review of the ongoing study may result in

the need for additional information or for the refocusing of cer-

tain portions of this study. Such revisions may result in an

extension of the completion date as set forth above.



APPENDIX B

INTERIM MEASURES PROGRAM

This document describes the interim measures required

for all owners and users of PCB Transformers and certain owners

and users of PCB-Ccntaminated rransformers who wish to continue

to use, or store for reuse, rransformers containing PCBs while

EPA conducts further rulemaking with respect to PCB uses which

the Agency previously nad designated as "totally enclosed.”
To continue to use'transformers containing PCBs during this
interim period, owners and users of this equipment must comply
with the requirements set forth in this document within sixty
days after the publication by EPA of the Federal Pegister Motice

announcing the Interim Measures Program or within ninety days

after January 21, 1381 (the date of filing the Joint Moticn

her Stay of the 1ssuance of the Mandate), whichever is

for Furt

later.

I. pefinitions:

The following definitions apply to this document. The

definitions which are part
pply €O rhis document unless they are inconsistent

Gf EPA!S PCB Ban RUle, 40 CQFORO Part

761, also a

with the definitions set forth below.

A. "leak" means any instance in which a PCB Unit

has any PC3s on any portion of its extarnal surface.

a. "moderate leak" means any leak which results in

any cuantity of pcBs running off

or about to run off the external

gurface of the pCR Unit.
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C. "PCB Unit" means any PCB Transformer or PCB=-
”

Contaminated Transformer in use or stored for reuse.

'posiné an exposure risk to food and feed pro-

D.

ducts® means any potential exposure of food and feed products

to PC3s as defined below. PCB Units used by federally inspected

meat, poultry product, and egg product establishments, as well as

facilities manufacturing, processing, packaging or holding human

food or animal feed, put excluding retail establishments such as

grocery stores and restaurants, are considered to pose an expo-

sure risk to food and feed products, unless the PCB Unit is in

a location such that a discharge of the dielectric fluid cannot

contaminate the food and feed products or processes,

g. "servicing” means repairing and cleaning or re-

placing the BCB Unit to eliminate the source of the leak. Cleaning

of the PCB Unit means removing any unsolidified dielectric fluig
on its external surface.

p. "visual inspection" means to investigate for any

leak of dielectric gluid on or around the PC3 Unit. A visual in-

spection should not require an electrical shutdown of the PCB

Unit being inspected. The extent of the wvisual inspection will

depend on the physical constraints of each PCB Unit installa-

tion.
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II. The following procedures must be followed with respect
' g an exposure ris< to food and feed

to aL. PC3 Units cosin

Eroducts:

A user of a PCB Unit posing an exposure risk to food

and feed products shall notify the owner of the PCB Unit that

the Unit poses an exposure risk to food and feed products. If

the user fails to notify the owner, the user is responsible for

the inspection, recordkeeping, reporting and servicing of the

PCB Unit as set forth below.
The owner of a PCB Unit posing an exposure risk to

food and feed products shall perform the following activities:™

A. A visual inspection of each PCB Unit posing an ex-

posure risk to food and feed products shall be performed at least

once every week.

B. All leaks shall be recorded. All moderate leaks

shall be reported #o the appropriate EPA regicnal office witkin

five (5) business days from the date the leak is observed. 1If a

PCB Unit is found to have 2 moderate leak, servicing is required

1/  If the owner of the PCB Unit is not the owner of the food
and feed establishment, the owner of the PCB Unit shall
have no obligation ©o perform the inspections required i
thig section, until the owner is notified by the eStablinh
ment that the establishment is a food and feed facility sh-
until the owner of the PC3B Unit has other Xnowladge th°t°r
the establishment is a food and feed facility. To inf:
food and feed establishments of the necessity of notif rm
owners of 2CB Units used at their establishments, util{tgg
undertake to mail to their commercial and industrial ¢ ies
nnouncement requesting food and feed esgablgzh

romers an a CecC
ments to contact ehe utility or other owner of the 2C3

Unit.



and must commence within two (2) business days from the date
the leak is observed.

C. Records, containing inspection/servicing history,
with respect to all PCB Units posing an exposure risk to food
and feed products shall be maintained for a period of three.
years and shall be made available for inspection, upon request,

by EPA. Such records shall contain the following information

for each PCB Unit:
(1) 1its location;

(2) the date of each visual inspection made of
the Unit, together with an identification of
the person performing the inspection;

(3) all leaks observed in the Unit, together with
the date observed, and whether the leak was a
moderate leak; and

(4)‘ a description of all servicing performed

on the Unit commencing as of the date the
Unit is first inspected pursuant to these
Interim Measures, together with the date

of such servicing.

D. Rep;rts to EPA regional offices shall be in write-
ing and shall contain the location of the PCB Unit involved, the
date the moderate leak was observed, an estimate of the extent
of the ieak and a description of the servicing performed,

including the date(s) of the servicing performed.



III. The following procedures nust be followed with resvect
to all PCB Transformers i1n use or stored rfor resuse
pOsSlng NO expcsure risk to rood and feed products (all

PC8 Transformers not covered in section II):

Owners of PCB Transformers in use or stored for reuse

posing no exposure risk to food and feed facilities shall per-

form the following activities:

A. A visual inspection of each PCB Transformer posing
no exposure risk to foocd and feed products shall be performeé at
least once every three months. '

B. All leaks shall be recorded. If a PCB Transformer
is found to have a mcderate leak, servicing is required and
must commence wi;hin two (2) business days from the date- the
leak is observed.

C. Records, containing inspection/servicing history,
with respect to'all PCB Transformers in use or stored for reuse
shall be maintained for a period of three years and shall
be made available for inspection, upon request, by EPA. Such
records shall contain the follewing information for each PCB
Transformer:

(1) 1its location;

(2) the date of each visual inspection made of

the PCEB Transformer, together with an identi=-
fication of the person performing the inspec-
tion;

(3) all leaks observed in the PCB fransformer, to-

gether with the date observed, and whether the

leak is a moderate leak; and
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a description of all servicing performed

on the PCB Transformer commencing as of the

date the PCB Transformer is first inspected

pursuant to these Interim Measures, together

with the date of such servicing.



