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LINTRODUCTION

Congress and the President have directed that EPA treat Federal agencies the same as
private partics with regard to enforcement.  As a resull, EPA now has penalty and order authority
aguinst Federal agencies under most major environmental statutes. Peraltics assessed against
Federal agencies [urther the goals of deterring non-compliance and belp create a level playing
field among the regulated commiunity. The Federal Government should be held 1o the same
standards for compliance with all environmental requirements 1o which it subjects others. As
with private Bacilies and state and local govermments, Federal agency <ivil penalives shoulkd
recapiure the sconomic benefit of noncomphiance 1BEN) ' [n the case of Federal agencies, we
wi ll characionze this 38 corr sy rather than economic Sewofir.

Recapruring, the cost sawings associatsd witk noacompitance 13 but one compeosrwsy of e
overall porpats of 2 penalty. The main purpose of the penalty, and caforcoment s general, 510
wcharve Solerrencs. The Agemcy i3 secking 1o persuade the violsior o ke stops. 10 avod Gl
o HONCMpLLAnCE 325 a8 wel] an dosusde othes Tom viclatiag the Lew. The ponalty snooant
mst place the violsior 1 a worse podinon than those who compled wn a timchy (esheos

Ome of the primary goals of recapiunng cconomic benefit or cost savings is removal of
cundl sevings associaied with delayed or avosded poliution controd expendifures.  For This resson,

‘If we do not recapture the cost savings of noncompliance from a Foderal agency, the
anomalous result might be that U.5. EPA does not recapture the cost savings from a Foderal
agency enforcement action, but a state agenoy recaptures the cost savings in a parallel state
enforcement action. The civil penalty should not vary i o fundamental way depending upan the
enlily bringing the suit.
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the minimum penalty 15 the amount of cost savings plys a non-trivial gravity component. EPA’s
BEN computer model should be used to calculate the cost savings of noncompliance except for
Clean Air Act Section |20 actions, which require the uge of a Section 120-specific computer
madel.

The civil penalty calculation consists of three components:

- First, the cost savings: includes the savings from delayed and avoided pollution control
COslE,
- Second, the gravity componeni: consists of actual or possible harm the violatons caused,

the importianes to regulatory scheme of the requirements violabed, and for Clean Adr Act
vialators; the size of the vialator.

- Third. the adiustment fictors: considers factors such as the degres of willfulness and/or
negligence, the history of noncompliance, and cooperativeness of the facility.

There is no policy reason fo treat Federal agencies differently from any other entity with
respact to the application of penalties for delaved or avoidance of compliance with environmental
requirements. By delaving and'or aveiding environmental expenditures, Federal agencies
achiegve cost savings, and those cost savings are essentially the violating facility™s economee
benefit. In rare cireumstanees, Federal agencies may even achieve an illegal competitive
advantage, That subject is discussed below in the section entitled “The Federal Agency as a
Business Competitor.™

A Federal agency has four possible noncompliance scenarias invalving cost savings: 1}
the facility fails to request adequate funds to address a compliance requirement becauss of the
cost of compliance; 2} the facility fails to request adequate funds to address a compliance
requirement because of ignorance of requirements; 3} Congress fails (o approprate sufficient
funde for cormpliance: and 4) the facility has sufficient funds for full compliance, but decides not
e comply, In scenarios one through four, the Federal Government derives a savings by mot
having to make pollution control expenditures on time. Regardless of their intent or extent of
understanding of the requirements, the benefit is achieved.” In such simations, the BEN
computer madel s an appropriate ool w use o calculate the violator's cost savings.

[¥. THE FEDERAL AGEMNCY AS A BUSINESS COMPETITOR,

A federal violator that delays installation of pollution control equipment saves money.
These savings can come from delaying purchase of equipment, avoiding annually recurming ©osts

*Tust as in the private sector, the concept of economic benefit is no-fault in nawre. Thus,
whether a person or entity intends to avoid or delay compliance is imelevant to the analysis done
o determineg cost savings or economic benefic

i



of operating and maintaining equipment over the period of noncompliance, and in some cases,
avoiding the purchase of equipment altogether.

There also can be a competitive advantage o & Federal agency, Just as with private
vielaors, when an ageney fails to comply on time, the government obtains a cost savings from
the delay and a competitive advantage where there are private parties competing to provide the
same fervices the gavernment prowvides.

In cases where the government competes in the open market with povate companies, the
issue of unfeir competitive sdvantage mey be a factor, For cxample, there are private
corporations which contract with the gevemment to house Federal prisoners. Thus, the Bursau
of Priszons is a compelitor in he open market in providing the service af housing prisoners and
obtains an unfair compedtive advantage if it fails 1o comply or delays compliance. Some
Federal installations operate their own waser treatment plants, sewage treatment plants, and/or
produce their own electricity. A Federal installation may operats its own Resource Conservation
and Becovery Act (RCRA) storage facility using government employees, or 11 may contract with
8 private company to provide this service. These are all fuactions in whieh Federal agencies
compete, petually or potentially, with private companies. While a violating Federal facility in
these situaticns would not be making a true profit, it very clearly would be chtaining a significant
nnmpﬂiu".-e adu:m.!.aga aer ]:|ri1.ru!u c\-nmp:m:i:: PT\'U\-'id[“E similar services.

¥, COST SAVINGS ASSOCIATED WITH NONCOMPLIANCE

EPA rccapturcs cost savings in an anempl o reat all parties equitably, as well as o
ensure that a noncompliant company., state, local, or Federal agoncy enjoya no advantage over
compliant facilities due to its delay in committing resources to comply with requirements, The
calculation of cost savings also provides incentive for the facility 10 retum to compliance s
quickly a8 possible rather than further delay. The cost savings associaled wilh noncompliance
hove thres major componenta: (1) the savings from delawing pellutdon contral coats; (2) the
savings from avoiding pollution control costs; and (2) the benefit from obtaining an illegal
eompetilive advaniage,

Federal ngencies and installations are similar to private sites in the types of violations
which involve a benefit dus to o delayed ar gvoided cost, Some examples of svoided or deloyed
costs from which Federal agencies could have benafitted nelude:

Failing to perform proper mainisnance on a water sysiem, .., not flushing water supply
lines and failure to inspect holding tanks and related equipment, This failure to

proper maintenance can allow bacteria levals to increase o excessive levels in violation
af the Safe Drnking Water Act (SDWA),

Wiolations of the Undergrownd Storage Tank (LIST) program oy involve a failure to
properly close or upgrade a tank in violation of UST regulations. Avoided costs include
expanses involved in excavating, removing, and proper dispoaal of the tank, cost of leak
detection sguipment, and the cost of engineering certificatons related to tank remaval.
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Under the Clean Air Act, the failure to install equipment such as bag houses and
scrubbers required to meet cmissions standards can involve substantial cost delays or cost
avoldance,

The costs avoided or delayed by a violating entity may be broken down into three main
categories. The savings may be associated with the actual cost of the equipment {capital
investments), one-time nondepreciable expenditures such as the cost of setting up a reporting
system or acquiring land, and the annually recorring costs such as operating and maintaining the
equipment.

VI 2 AT
NONCOMPLIANCE

Penalties are critical to level the playing field among all regulated entities, including
Federal agencies, and convinee them that it ig in their best interest to pay the cost of compliance
on-rinee rather than delay compliance and pay the cost of compliance ples the cost of the penalty.
For the regulated community, including Federal agencies, understand this, ir must coss more in
real doliars to delay complioree than to comply on fime. Including the calculation of economic
Benefit in the penalty calculation is critical to achieving deterrence.

One of the main sources of economic benefit is that the governunent’s delay in funding
compliance will allow it to borrow less money than it would have if it had complied in a timely
manner.’ For example, the Federal Treasury note interest rate is essentially the Federal
Government's cost of capital, or discount rate, If a Federal agency delays for two years the
ingtallanon of required pollution control equipment, worth S100 million, then the benefit from
that delay is based on the discount rate (i.e., roughly, five percent). Thus, the benefit from that
1WD-}'Eﬂ:'dEiaj' wolld be around 510 milhon (e, 5% of 3100 million, for 2 vears equals 510
million}.

VI CONCLLUISION

FFEQ is issuing this guidance to clarify procedures for calculating penalties against
Federal facilities. Should you have any concems or questions, please have vou staff call Mary
Kay Lynch at (202} 364-2574 or David Levenstein at (202} 564-3591,

'In theory, the federal government could also abrain a benefit by lowenng the tax rate, but
this is highly unlikely given the amount of funds needed and the size of the tax base.

“When using the BEN model the default setting should #or be uscd, instead the
appropriate T-Bill rate gshould be used. The appropriate T-Bill rote is available by calling 1-E38-
ECON-S5PT (326-6778} or sending an e-mail to “benablei@indecon. com.™
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YIIL NOTICE

This guidance and any internal procedures adopted for its implementation arc intended
solely as guidance for employees of tha US. Environmental Protection Agency. Such guidance
and proceduresz do not constitute rule making by the Agency and may not be relied upon to create
a right or benefit, substantive or procedural, enforcesble at law or equity, by any person. The
Agency may take action at variance with this guidance and its intermnal implementation.

Attachment

ce: Federal Facility Coordinatora, Regions [-3



APPENDIX OF EXANMPLES
CAA Scenana

A Federal facility is in violation of the State SIP for opacity because its pallution control
equipment has wom out and needs complete replacement. To achieve compliance, the facility
muat purchase 750,000 in new pollution control equipment. The facility has been out of
compliance since June of 1998, It will not be in compliance until May of 2000, We anticipate
that it will pay its penalty in April of 2004,

Assuming standard values for inflation and a 5% interest rate on Treasury notes over the
period of viclation, the BEN model caleulates the economic benefit of noncompliance as
T68,139.

BCRA Scenario

A Federal facility produces hazardous waste as part of its normal operations. The staff
respansible for handling the waste incorrectly classify it as “nonhazardous waste”™, and send it to
a disposal facility not permitted for hazardous waste disposal, a violation of RCRA Subtitle C.
The cost of proper disposal should have been 500 per barrel. Their actual cost was only $50 per
barrel. You determine that the facility avoided spending $50,000 per vear from the first day of

noncompliance {February 1, 1996) to the day the violations cessed (January 31, 1999, The
facility agrees to pay the penalty in March 2000,

Assuming standard values for inflation and a 5% interest mate on Treasury notes over the
period of violation, the BEN model calculates the economic benefit of noncompliance as
166,153,

SDW A Scenario

A military base provides drinking water (o the base residents. It 15 outl of compliance
with the drinking water regulation because it has failed to perform routine maintenance at
520,000 per year. The vialation started in June 1957, and the base was in compliance mn march
of 1999, We anticipate that the penalty will be paid in December of 1999,

Azssuming standard valises for inflation and a 5% interest rate on Treasury notes over the
period of violation, the BEN maodel calculates the economic benefit af aoncampliance as
§37,375.



The fodlomtay Clogm A Aot aampde provides @ s daforfed evpriamation of the smalyysr
prrformnt by the BEN svouled

mm—-ﬂmm—-wﬁ_ﬁtm 1590 BEN Treieing
Adareraals. (Ths BEN compwter program porforms all the caboulations For o )

] A Federal agency shoulkd have mstalled anok =k sooobbers. o & coil of 51 .0 millon
i Acpest 15907 o cflial P day g wrwn ) larmary 1599, ard will mot pay & ponalty el
lencery D000, Wi s the monomis benefii this Federsd agency has geined™

- Tﬁ“ﬂﬁn“-ﬂﬁmmmmhmm
wiith whet actgaliv happened o @elayed compliance.

- Chur AGrst Sep 18 1o sdjusl for infllation: the 2o of complying on-timme (in Augost 15297) is
£1 milliscn |esssrming the cosl estimate is alresdy sxprossed in 1997 dollars); the cost of
complying late (in Januay 19090) s 51028 milllen  This increass s caleulatied from an
sssgmed mflation rate off 296 (i, 31 million tmes 1.02 raised o the power 17712 —
refleeting the | T-month pendd — which squals approsimately 1028 ), or aliematively
from cost index values (Le., 1 million divided by the August 1987 con index value of —
for example — 2300, muliiplied by the January 1999 vales of 336 9),

== Inflaticn incmeares the nominal easl of complying late. IF infstion were the only fhctoe,
complying an-time would make more sense for the violator, since 6 would be less
uxpensive than complying lale. Insisad, we alse need o aocaunt foF the violaior's tdime
witlue of money, and thera fors wljust the seporate coste from on-tlme wnd deley scenurios
zlu“uujmmnn prescnt valie, a8 of o common dote (e, the August 1997 noncompliancs
=

L The an-time scenaro cost af %1 million is already expressod ps of Auagust 1997, bur we
aeed o discount the dulay soenara cost of 51028 milldon back 10 Auguest 1997 | fom
Janusry 1999, With a H—m—ptrnm rate {spproximately refllecting the avernge annmasl
refurm of Tresdury notos over ils pericd), the prosent value of the delay scenanmo is only
596 1000 (ie. 51.028 million divided by 105 raised to the 17/13 power reflacting tha
I T-manth poriod — which sguals spprocimaiefy 107

- The initial cost savings as of Asgust [ 997 @ the ETerenos batwesen the on-ime and defay
scenatd pretend valees: 51000 000 mimas 5961 000, which sgusls 535, 000,

- B the mgerey will pay & penalty i Janesry 2000 not Aagust | 99T Thersfore, we need
o cosmpoend the mitial savings of 539,000 Srward from TRT wr January OO0,
w=inch ogualc S0 000 (e, B3V, 000 remes 1 05 reted b e 12 poraid — rellec T e

Z9-rmunith period — wihich ecpesls sprrosmasely 1LF)
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