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The attached guidance sets forth EPA's poiicy oii iss:i% o: 
landowner liability. and settlement vith d s  m_iiiinig laiiclo'.41ers 
under cERCLA. In addition, there is a brief discussioii aiicl, 
policy statement concerning settlement with prospective ipiirchasers of contaminated property. The guidance aiialyze:; ~ 1 1 4  
language in CERCLA.Sections 107(b) ( 3 )  and 101 ( 3 5 1 '  *illicliprl-i..,.icle
landowners certain defenses to CERCLA liability/and CEHCLA 
Section 122(9)(11 (B) which provides the Agency's autliority f Q r  Isett.lementsvith & minimis landowners. The discussion 
concerning prospective purchasers of contaminated property is 
premised on the Agency's inherent settlement authority, and ' . 
recoqnizes that any settlement with a prospective purchaser .-auld I 

be outside the scope of CERCLA Section 122. 

Attached to the landowner guidance are two model. 
agreements for  settlements under CERCLA Section 122: a model 
administrative order on consent, and a model consent decree. 
The model agreements contain suggested provisions for cash 
consideration. I f  the specific settlement unde.rSection 122 
does not include cash consideration, those provisions shouLd Ciot 
be used. It is worth noting here that pursuant to Agency
delegation 14-14-E and thr Arlms/Porter memorandum of .Jurie I i ,  
1 9 8 8 .  waivina cert.ain Headquarte's' settlement. concllrrciicc . .autlmrity, the first landowner de m i n i m i  s administrative ,.ir-c!vr 
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o r  consent  decree negotia.red by each Reqion ( a s  w e l l  a s  t.he 
f i r s t  0.e m i n i m i s  Generator agreement) must rsreiy,.e ttle 
r:Oncurrence uf t h e  A s s i s t s i n &  Administrator f o r  Enforceme!lt and  
c 'omPl ianre  N O n i t O r i ~ qor his des ignee  f"A7-OECI~I")  and t!ie 
A S S  L.srmt Administr3cor for s o l i d  waste a n d  Emergency Response 
01'his ?.?Sinr!e? !",AA-C!,;:ER"). A f t e r  the  Region has concluded 
@ne de u n u s  s e t t l emen t  x i t h  a laqdowner, o t h e r  such  
S C t t 1 e m e n t . s  m.iy ~ , aentered in to  hy t h e  Regions on beha l f  of t h e  
Aoency UFon p r i c r  c o n s u l t a t i o n  *;ith the AA-OECM and the.-;-. 
OSCV'EP. Qr t h e i r  designee:. In  a d d i t i o n ,  t h i s  guidance ccnt i rms  
t h c i t  any se t t l emen t  inyolvi.ng a covnrlant not .,to.sue a . p r n s p e c tice  
P'.lrCllaSer .rPqliires the"con.curr.ence of  the AA:OECM, the ?A-OSWER, 
an3 thC A s r , i s t a q t  ?itt,OrnP'y General.  I F.0.q . fu r the r  .i,nformation o r  
F o ! ! o w . ~ u ~  qrl,estiotls, piease.  a s k  your :sr.aff t o .  contact  Helen 
Kepiinger of 0ECi. i -Waste  at '(FTS!,362-3104. 

; .  .. . -. ,, , 
.~ 

. '. 
. _  

. .  
Attachments . .  -j,< - . I .-. 

. I . . : I .  I - - ' ' - I .  
I . Icc: Gerald lama& 

. .D r t i . a l d  A .  Carr  s . > . .  . . 
. ,- .. . . , ,  , .-. 

. - .  . , , . . .  , 

. .  . .  1, . .. . . .. a , 
,I 

. . . ,  ... , _.,. . 

. .  3~ , . . . - L " 
, . , ,  _ * . I  

., - .  
, 

. , 

* , .. .1 I . . 
. .-:; L.,, . 

I . ,  -.: f 

, . 3 ,  , c .  
c . :. .  , , , . .  I,,r > .I , . ~ . 

. . I . .. . 
' b . r , . ,  . :-. I 

, . . n.5 

. ... L .  . .. 
, I  , . 

', . f .  ,-. , . ,  . .. . .  . .  , .  . .  . c . .  
' ' 1  

- 1  . I ' .  
. ,  

. . * ,  A1 . . .  , ..G 1 

. ,  ' , ,  .. I . . . 

' . I  , 4- r . 
" . . .  . ., . .  . 

I 
. , ,. ...._.. . . . _ .  . .  . .  1 ~L .,I , * 

.<  . .  1 . , I  

I ,  . . i  . - ' I 1 ' I  ... 
(. 

. . 
, I  , 1 1 1 1  ' i '  ' ,  I '  

,., . . .  . ;,,, : , ' , ' I  

:.,.. .'. ' .~, .I ' r  1 ' * ,  . , 
.., .  I r '  

._., 6 ' . . .  . .  , ' . .  , .  . . 
? ' ,  1 . .  ,_L .,- . . . - . . e r~  . 

5 I F . '  ' .  * .  . . . ,  

, (  ; . .. . - ;. . 4 . .  
. .  

, . , . - . .. L. . , .  I 

. J  . . ,  . 
' 

. , ,  , .  
I . ,  , . I  ' .. .  

I ' 

, 
-. 

< - .  . a ~. * .  . ., . .  . 

..., . .  8 

. ,  0 .  , , .  
.,. . . .  , ,  , I . . *  . 

.' , ,, , , , ', . , ,  
. ~ 1 .,I .* , 7 . , I  F 

.>.I 



9835.9 


Giiidarice on Landovner Liability under Section 
l O ' i ( a ) ( l )of CERCLA, & Minimis Settlements under 

Sec'tion 122(g)(l)iB) of CERCLA, and Settlements with 
Prospecti,vePurchasersdof Contaminated ,Property"
. .  . . .  , . . .  , 

, .  . .  - .. 
I _I. PURPOSE 


11. OVERVIEW 


111. BACKtiROUND/LANDOWNER LIABILITY
-
A .  Before SARA 

B. SAFa 

C .  SARA'S Minimi2 Settlement Provisions 

111. STATEMENT OF SETTLEMENT POLICY 


,A.Threshold Questions for Landowner Eligibility 


1. 	 Did the landowner acquire the property

without actual or constructive knowledge

of the disposal of,hazardous substances? 


2. 	 Did the governmental landowner acquire the 

pqoperty involuntarily or through eminent 

domain proceedings? 


3 .  	 Did the landowner acquire the property by
inheritance or bequest without knowledge? 

4 .  	 Was the property contaminated by third 
parties outside the chain of title? 

B. 	 Guidelines for E Minimis Settlements with 
Landovners 

.1. ,. Goals of settlement-.~ . , 

2 .  Information gathering to aid settlement 
3. Settlement,' . 

a. COnSideKatiOn 

b. Reopeners 

c. Type of agreement 
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1. 	 Criteria for entering into covej+ants 

not to sue with prospective purchasers of 

contaminated property 28 

a.I Enforcement action is anticipated by-

the Agency at the facility 28 

b. 	 A substantial benefit, not otherwise 


available, will be received by the 

Agency for cleanup 28 


C. 	 The Agency believes that continued 

operation of the facility or new site 

Aevelopment, with the exercise of due 

care, will not aggravate or contribute 

to the existing contamination or 

interfere with the remedy 29 


d. 	 Due consideration has been given to the 

effect of continued operations or new 

development on health risks to those 

persons likely to be present at the 

site 30 


e. 	 The prospective purchaser is finan

ciallv viable 31 


2. Content aGd form of settlement 31 

a. Consideration 31 

b. Reservation of rights 33 

c. Scope of response actions 34 

d. 	 Compliance with applicable laws and 


duty to exercise due care 34 

e. Disclaimer 34 


3. Procedures 35 


V. PURPOSE AND USE OF THIS GUIDANCE 35 


Attachments 


Attachment 1; 	 Model CWCLA Section 122(9)(4) Administrative 

Order on Consent for Settlements with Landowners 

Under Section 122(9)(1)(B) 


Attachment 11: Model CERCLA Section 122(9)(4) Judicial Consent 

Decree for Settlements with Landowners Under 

Section 122(9)(1)(B) 
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Guidance on Landoxiier ILisbility under Section..: -.  ' ~. 
l 1 ) 7 ( a ) ( l )of CERCLA, & I.litiimi5 Settlements under Section 
1 2 2 ( q )  ( 1 )  ( B) of cERCLA, slid Settlements.with Prospective

Purchasers of Corttaminated,Property 
.~

I. 	 ' PURPOSE 
., i. 

The purpose of this memorandum is to provide general 
. ... .

gu1danc.eon landowner liability under' the Comprehensive 

Environmental Response, Compensation, and Liability Act of 1980 

. .  

(**cE,RcLA"),- .as amended by the. Superfund Amendments.and . . . . . 
. .Reauthorization Act of 1986, Pi1b.L'. N0.99-499 ( " S A R A " ) ,  4 2  , .  

U.S.C. 59601 & *-, and to .pro.,ide specific guidance on which' 
. .  . 

? _  

Llandowners qual.ify.for.e'mixiimis settlements under 
! 

Sectiorl 122(g)( 1 )  (8)and on struct!iring such settlements.' 


Because the nature of a & minimis settlement.wish a landowner 

vi11 dif.fersubstantially from a d.epminimissettlement with 
. .  

. 
vaste contributors, it irj'll usually be more-efficient to draft. .  . .  .-
such agreements separately. 1;i .addition,because: the Agency has . .  

..a . .  
received numerous requests from prospective purchasers of',. 

. .  8 ',.. 
contaminated property for covenants not to sue, this.memorandum 


sets forth Agency policy on this issue. 
. .. .  , .  3::' 

. .  . . , . . . 
1 Agency guidance regarding de m inimis settlements with 

Waste contributors has been provided'by'separate memorandum
entitled "Interim Guidance on Settlements with Re Minimis Waste 
Contributors under Section 122(g) of SARA." 52 'Fed. Reg. 24333 
(June 30, 1987). and by publication.of the Agency's "Interim 
Model CERCLA Section 122.(9)(4) Minimis Waste Contributor 

Consent Decree and Administrative Order on Consent," 52 Fed. Rea. 

43393 (November 17,. 1987). 
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11'. O'JERVXEW 

In the event of a release or threatened release of a 

hazardous Substance, owners of property where such substance has 

been "deposited. stored. disposed O f ,  or placed, or otherzise 

come to be located" are strictlj' liable fo r  the costs of 
response.2 Under Section 1071b)(3). such liability generally 


extends to releases which are caused by a third party "in 


connec.tion ?*.itha contractual relationship, existinq'direetly or 


indirectEI4with the owner. To address concerns that this strict 


liability could cause inequitable results with respect to 


landowners who had not beeri iiivolvecl in hazardous substance 


disposal activities,.Congress in SARA clarified the defense to 

liability available to certain landowners under Section 107(b)t31 


by specifically defiriing ttie term "contrictual relationship.11 / 
Section lOl(35) ( A 4  defines "coiitractual relationship",to include 

deeds and other instruments tran!jferring. title or possession 

unless the landowner can demonst'rate that at the time he acquired 

ithe property, he had no knowledge or reason to know 


disposal of the hazardous substarices at the facility. 


2 sections 101(9), lOI(32). and 107(a)(l) of cERcLA. 
Liability under CERCLA is also joint and several unless the harm 
is divisible and there is a reasonable basis for apportioning the 

United Srates v .  -0 co, , 8 5 8  F.2d 160;harm. See, u,
171-73 (4th Cir. 1988). W t e d  states v. B- , NO. 84-2086C-
( 1 )  (E.D. MO. Sept. 27, 1988). Uited States v. Mottolo. Civ. No. 
83-547-D (D. N.H. Aug. 29, 1988). United St&teS v. Tvs- , Civ. 
NO. 84-2663 (E.D. Pa. Jan. 29, 1 9 8 8 ) ,  United States V, 
Norther-, 670 F. Supp 742, 748 (W.D.  Mich. 1987). United 
Sates v. Chem-Dvne C orD,, 572 F. Supp. 802 ( S . D .  Ohio 1983). 

I....-


i 
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Accordingly, a person vho acquires al,readyContaminated property 


and xho can satisfy the remaininq requiremeqts of Section- ioi(35.) 

as well as those of Section 107(b)(3) may be.able to establish a 

. .  , .  

defense to liability. Although this is an affirmative.defense, . 

fo r  which the defendant bears the burden of proof, Congress-has 

provided a settlement mechanism xhich the Agency may use in its.. 
discretion for settlement purposes to,resolvet h e  liabi.lity,ofi ,  . . 

\ >  , ' ' 8 . 

I - 8certain.landownet-sprior to or  i n  the early stages of lit~igation-- .. _  I . 

through the application of'tile & m m settlement',provisipns , 
, .  

gf Section lZZ(g)(l)(B) of CERCLA.',/ . # \  ; \ .  .. 7. . 
1 '  

III. BBCKGROWLANDOWNER LIABILITS . ... . .I 
A * . 

A. Before SARA L 4 . .  
, .. ,  

. .. . I  . . .. . 

. .'Section 107(a)(l) of CERCLA imposes liability for  response, ' ~, 

costs on owners or operators of "faci.lities" from Which there is..' 

~L 


1 . J  -
a release or threatened release of a hazardous substance,: A 

".facility"is defined under Section 101(9) as.includi,ng;among. . : ! .  , . .  

otlier thirigs, any building, structure, equipment, pit, pond, . .. . 

storage container, motor vehicle, etc., and any "area where a
' . .  _. , 

hazardous substance has been deposited, stored, disposed .of. Or. . 

placed, o r  otherwise come to ,be located." , courts have . .  I . . . . .  
consistently held that -.thestandard of liability,imposed by. , '  , . . . .  . -

- m a-1ewoodEast 'Homeowners V,Section'107 'is-strict. m ; : : ~ ,  
Charles Thomas. Inr.,, 849'F.'Zd'15.68,(5th,Cir.'19883, YOrk Vc 

. . . . . .  . .  
-re Realtv Corwration, 759 F.'Zd~'1032;1042 .(Zd C,ir. 1985)'. 

.. , . .  . .  I . .  .
f. , . .  . es v. Hooker Chemrcals gad 'Plastics COKDL, 6 8 0  F. SUPP' 

5 4 6  (W.D. N.Y. 1988): The qoverwnent need not prove that the 
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o-wnercontributed to the release i n  any'manner in order to 
. .  

establish.a a case. ' Ho',.~ever,~.Sectiorl107(b) provides 


the following four affirmative defenses vhich may be asserted by 


a Person, including a landowner: ( 1 )  an act of God; ( 2 )  an act 

of war; ( 3 )  an act or omission of a third party; and (4) any 

combination of the foregoing.' I n  order to prove the third party 


.defenseset forth in Section 107(b)(3), the landowner must 


establish by a preponderance of-tlle evidence that: 


( 1 )  the release or threat of release and . . . .damages
remlting therefrom Lere caiised solely by . . . an act 
or omission of a third part'{ other than an employee or 
agent of the defendant, or r.han one whose'act or 
omission occurs in connection witn a contractual 
relationship, existing directly or indirectly with the 
defendant . . . ; 
(2) he exercised due care with respect to the 

hazardous substance concerned, taking into 

consideration the characteristics of such hazardous 

substance, i,nlight of all relevant facts and 

circumstances; and 


( 3 )  he took precautions aqainst foreseeable acts or 
omissions of any such third party and the consequences
that-could foreseeably result from such acts or. 
omissions. 

Section 107(b) ( 3 ) .  

Before SARA, the-Agency took the position that a real estate 

deed represented a contractual relationship within the meaning 


3 &e United States v .  strinafelloW ,  661 F. SUpp. 1053 
(C.D. Cal. 1987)(holding that these statutory defenses are 
exclusive). hbsQ, w t e d  States v.lQmianto Co, , 858 F. 2d 
160, (4th Cir. 1988). m t e d  states v.  BllSS , NO. 84-2086C-(1)
(E.D. Mo. Sept. 27, 1988). United States v.  Hooker Chemicals & 
Plastics coru,, 680 F. supp. 546 (w.D. N.Y. 1988). United SiaLes 
V. 81iss, 667 F. supp. 1298 (E.D. MO. 1987). United S t a e s 
V 

Dickerson, 640 F. supp. 448 (D. Md. 1986). 
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O f  Section l07(b)( 3 ) ,  thus eliminating the avai1abili.t.yof the 
, , ,  ,

. I  

rhird party defense for a lando;.ner in the chain of title with a 

~. , .  

Party xho had caused or contrihuted t o  the release.^ However, . ., 
. , .. ' . .  , . .  

t1liS issue iias not addressed by ;1 court before SARA'S enactment.4 
1 . .  ~. 

B. u. 
, 

Section 101(35)(A)'of CERCLA, as.amended by SARA, confirms 
.. I 

the Agericy's position that a real estate deed represents a 
. .  . . .  , 

contractual relationship and.specifically defines "ContractuaP


relationship" to include "land contracts, deeds, or other 
. .  . ,  . .  
instruments transferring title o r  possesslon,*l (for eximple,

* - . .  

leases) unless the prope'rty ,*.a's ,acquired af,terthe 'disposalor 
1 t . . . 

placement of .the hazardous 'substancexiiicti is the subject?of the . . 

release or'threat of release and the landowner est,ablishesby a 

. -

preponderance of the-evidence that: . .  ..  , ! .  

I 

( i )  At the time the defendant acquired the,faci.lity
the defendant did not kno'w and had no reason to know 
that any hazardous substance which is the subject of 
the release or threatened release was disposed of.on,.. ..in, or at the facility; 

(ii) The'defendant is a government entity which-acquired

the facility by escheat, or through any other involunfary

transfer or acquis.ition,or through the exercise of 
domain authority by purchase or condemnati0,n;0-r/'"lnent 

. .  ,..?. .  

(iii) The defendant acquired the fac.ilityby inheritance or. 

bequest. 


In addition to the foregoing, the landowner must satisfy the due 


care requirements of Section <O:!b)(3). - in order to establish the 

i 

, .  , , .  . - , . 
, . -. 

. .  \ 
I . .  


- The aovernment's arqument on-this issue was upheld in. - . '.Yrlited States v. Hooker Chemlcalr;  5 Plastics co rD., 680 F: Supp. 
5 4 6  ( w . D . - N . Y .  19aa)(decided a f t e r  passage of SARA. apelying ere-
SARA law). 
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third party defense. Furtliermore. section l c ) 1 0 5 ) ( D )  provides 
. .  

that: 


Iiothing'in this paragraph r ; l l a l l  affect the liability
iiiider this Act of a defeiidaiit '~110, by any-act or 
omission, caused'or contrihiited to the release or 
threatened release of a hazardous substance. 

. . .  
P v' 'c. 7 


Under section 122(9)(1) of IIERCLA,as amended by SARA, 

vhen the Agency determines that a settlement is "practicable and 


in the public interest," it "stiall as promptly as possible reach 

a final-iettlement" if tile settlement "involves only a minor 

portion of the response costs at. the facility concerned" and thh 


Agency determines that tile potentially responsible party 

. .  

satisfies either of two sets of conditions: (A) the party's 


contribution of.waste to the site is minimal (by amount and 


toxicity) in comparison to Other hazarbous substances at the 


facility; or (B) the'party ( i )  is an "owner of'the real property 

on or in which the facility is located;" 5(ii) "did'not conduct 


or permit the'generation. transportation, storage, treatment, or 


disposal of any hazardo,ussubstance at the facility;"'6and ( i i i l  


5 Relinquishment of ownecship or possession does not 
necessarily disqua1ify.a persoli trom consideration under the 
Section 122(g)(l)(B) minimis settlement provision. This 
approach is consistent with the fact that prior owners,of 
facilities are.not.precludedfrom attempting to establish a 
defense to liability under Section 107(b). In order t o  qualify
for a minimis settlement, however, the past owner must 
demonstrate satisfaction ,ofSection 122(g)(l)(B) criteria through
the full term of his ownership. 

.. 6 The Agency interprets the phrase."any 'hazardous 
substance'' to ,mean a hazardous silbst.ance which is the subject of 
the release or threat of release. Interpreting "any hazardous 
substance" more broadly would maKe.the minimis landowner 
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"did not.contribute to the reiease o r  threat.of reiease . . , 

through any act o r  omission." Subparagraph B does not .apply if , I ,  
. .  3 - ' ,  . . 1  

the parcy purchased the property "*rith actual or constructive 


ItriOWledge that the property was used for  the generatiop, 
,.. _ , A . ...,. - 8  . a . . - . 

transportation,. stora,ge,treatment: or disposal'of any hazaidous 
. I .  ?~ I *. - . . c <

substance." section: 1 2 2 ( g ) ~1.) i B )  ;:7: - . ;  * . ~. ~lI 

The requirements which . .must be satisfied'in opder-for the 


Agency to cqnsider.
. .a .settiement,with landown'e'rs &der the & . .  
areminimis settlement provisions~ofsection ~l.zz'(g)(L)i6) ,. , .  

, .  
. 1 ' Isubstantially the same.as the elements which must be proved.at 


1 . .  

trial i.n.o,rder,,
for,a landomer :to.eStablish.'athi&'party '. 
. I -

1'
defense under.,Section.
. - 107(,b)( 3 )  and ,Sect106 lO'l(35).8 Section 
: .  ..: .. . _ I 

r $ ~ ' l ,  
.. I 1 ,  . . .  , 

. .  ' . . .  .~ .. r f 

settlement provisions unavailable to essentially.every party. .,;~t,..,
is Clear that Section,lZZ,.(,g)is concerned with a & s 
party's connection to the activities giving rise to the release - , .  

that is the subject of.the$responseaction. Under Section 
lZZlg)Il)(A), the generator or t.ransporter is not p.&:.minimis ..,, 
party if it cannot,.establish'ttia't'-.-its'contribution'wasminimal. 

Similarly, under section lZZIg)ll)(B), if the landowner engaged.:

in activi.ties,specified in the statute as conduct[Lng] or 

permit[ingl the generation,. transportation, storage, treatment,
. -

or disposal of- any,hazardous'substance a t  the facility,"
involving the substance which is the subject of theyresponse'
action;, it wi.11 not.be entitled t o  e minimis status. 

explained above, t h e  Agency interprets? ,For..the,,reasons . '  \' , 

the phrase "any hazardous substance" in the context-ofactual or 
constructive knowledge to'mean a hazardous substance which is the 
subject

* 
of the release 'or.threatof -r'elease;' . ) . . ~. . . . .. . .  

, *  , 1 .  . . I  I 
! , 1 ,

Even though the 1anguaqe;in Sectidns"122lg)(1)(B) and. 
101 ( 35) is not ident.ical',.the.scope of the..'two:provi,,sionsis, , .: . .. 
substantially the same. for example; 'the requirements for ,a ck 
minimis settlement under Sectiori'l22(g)(l)(B)' are-that the 
landowner "did,not conduct or permit the ,generation,,

transpor.tation.,.
storage,,'treatme'rit;or disposal 'of+any hazardous I 

substance at the facility" and "did not  .contribute.'to'the 
release.'' Substantially similar requirements are imposed by . 
Section lOl(35). That.Section .conditions,thedefense in part on 

. * , , ;  ~ . . !  
. 1 . . i I . 

, . . ,  . I' Y ' .  
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122(g)(l)(B)of CERCLA authorizes the Agency to enter into 


settlements with & minimis landowners, enablirig such landowners 

to avoid the transaction costs o t  attempting to establish the 

107(b)(3) defense through litigarion and enabling the Agency to 


exercise enforcement discretion in appropriate circumstances. 


However, inasmuch as Section 122(g)(l)(B) comes into play in the 


settlement context, as distinct from section 107(b)(3) coming 


into play iri the litigation context, the quality and quantum Of 


evidenceqrovided by a landowner ln support.ofhis eligibility 


for a & minimis settlement may differ from that necessary for I 
. .

him t o  establish the third party defense at trial.. Furthermore, 
. . 

inasmuch as the Agency's determination as 'towhether 'the 
I 

landowner has satisfied the criteria for a ge minimis settlement 

must be made in advance of tria1,rthe'termsof the settlement, 


particularly the question of rhether cash consideration will be 


. required, will depend in part on  the extent of the litigation. 

' 	 the landowner acquiring the facility "after the disposal or 
placement of the hazardous substance.'.."and not contributing'to
the release. Since generation, transportation, storage and 
treatment of the substances at tile site generally all take place
before dispqsal and placement (or at the most concurrently, in 
the case of "placement" and "storage"), the landowner generally
would not have conducted or permitted the generation,
transportation, storage, treatment, or disposal of the 
hazardous Substances which are'ttie subject of the release or  
threat of release i f  he had acquired the facility after disposal 
or placement of those substances, as required by Sect,ionlOl(35). 

, 	 This is not to suggest,,however, that for purposes of 
establishing liability under CERCLA, "disposal**.will not Continue 
to include ongoing "leaking." In this manner, the scope of 
Section 122(g)(l)(B) and 101(35) is generally the same. 
Throughout this guidance, liabil'itywill be discussed in the ' . 
context of section 107 of CERCLA, but reference will be made to 
Section 122(g)(l)(B) of cERcLA i r i  the context of settlement. 
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risks involved in the particular case. the principles z.hicti .*,ill 

guide the Agency in eva1,iiatirlg.tlIisevidence are discussed Seeow . . . .  . .  

i n  Section IV, Paragraph.,B.3.~,"settlerne!lt..': :,-. :' '. 
, , .  . I L . I .  

I V .  	 STATFbIENT OF SETTLEMENT POLL L U  I .  

. .  : .  , . 

The Agency will mak'e an effort in the-ear1y:s.tages.o.f a case ' -

to determine whether a landowner,sat.isfies.theelements necgssary.
. .  
t o  establ.isha third party defense under Section,l07(b)(3)of ' , .  , I '  

CERCLA. ,..Suchdetermination may be made from-information ,:.-. .' I .  .. 

available to and under development by the Agency to-identify all..''..
-
C~ . .  .potentially responsible parties f o r  tliat.,site. Since,.ittserves.:.. 

no purpose to requi.re a landowner,:dho satisfies the .elementsof 

Section 107(b)(3) and,w h o  wi.shes to obtain 1egal:repose to incur 

the 1itigatio.ncosts of es.tab1isliing;thedefense at trial, if the. 


Agency determines that tge landomer ,hasa persuasiveJcase'that . ". 
each of these 'elements has.beeii met, the-Agency wi.l.1(entertain aA . 
offer for,a.& minimis settlement undec71221.g)(.1)(B),of CERCLA::. 

. . _. - -.-
. . . .  - . .A. Threshold .Ouestions for..:Landowner Eliqibil.itv foe. 


. . . .- - ' L  . :  .. 
I .  

. .  . . . 
. .  

, I . . .  r '  

. .  I . " . :  , 
, 

c , '  . . .., . , , ~ /  . . . .  . .  . . 

Beiore.the Agency will approve.settlements with'owners.of .-.'-
i , ,  I . 

. ,  . ,  . . . , 

contaminated property several questions concerning .landowner. 
. . . . . . . .  . .  , .  1 > ' 

eligibility for settlements must be'.answered,bearing inmind ' , 
. .i 

. .  ,. , ~. . '. . . .  . . .  

that'Sec,tion122(g)(lf(B) doe; not extendzto any:.partywho . . . . . .  
. . . . I  

. .  . > .  .i . . i ; : ; a r  

contributed to "the reiease ,or threat'of-release*itthrough:any.act. -
. .,. I. 

.:: . I . . .  r : !  .I . , / > ,  . . ' 

. , I . :o r .  omission.*I - > . . . _ . .  . .  -. .. . .  
~, . 1 . ' L .  : .  . . .  . .. 

, , , ,. . .  .. 
. , .. ,- ~ .. . .  

. . .  
,1 ' .  - . . ... I _ .  I .. : - .  i 
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..1. Did the Uo-rier acauire the Drooertv wi t h o a  

mwledae or reasoti to kilow Of the dlsDosal of 


s substaxcz2-

.Section122(g)(i)(B) applies only to owners who purchased 

the property without "actual or.constructive knowledge that the 

property was used for the generation, transportation,,storage, 

treatment, or disposal of any hazardous substance." 'Similarly, 

Section M l ( 3 5 )  extends tlie third party defense to defendants 

who acquired the property.after the disposal or placement..ofthe. 

hazardous substance only.if,at the time of acquisition, the 

defendant,"did not know and had no reason to know that any 

hazardous substance which is the subject of the release ... was 
disposed of ... at the facility.**9 section 10105) expressly 

provides that in order for a defendant to prove that he had "no . . 

reason to know" of the disposal of hazardous substances, he must 

demonstrate .by a preponderance of the evidence that, prior to 

acquisition, he conducted all appropriate inquiry into the 

previous ownership and uses of the property .consistentwith .good 

commercial or customary practice. A landowner who demonstrates 

that he has conducted "all appropriate inquiry".wi,llnot be 

9 The Aaencv will corist.rue as s milar the co stru ve 
knowledge requirements of Sectioti 122 and l O l ( 3 5 ) .  taking into 
Consideration all relevant information available on the issue Of 
knowledge. 
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deemed to have constructive krio-ledge rtnder Section 1 z 2 ( g )( 1 1( a )  
.,/ L ~ ( , . . - . ,  .. . , :I 

;tncl, therefore; may be eli'gible tor a de rn inimis'settlement . l o  
. .  _ . '  . . , .  

Undet-Sect;on -101(35)(81 , tlie folloGing factors must be 
. .  . 

considerecl xileti determining whether "all appropriate inquiry" 


. , '  . . _ ,3 :  1'; 2 
, ~ ,i ' !. . . 

any specialized kiiowleclqe o r  exper-ienceon tlie 
, ,  part of .the,defendant, .:.he relatipqship of the, . , 

' '"purchase price to the'value of the property if 
uncontaminafed,.,co~nmo~ilyknown or reasonably . 
ascertainable information about the property,
the.obvio.usne.ssof the presence.or likely : '  1 . :. 
presence of contamiriatiori at the property, and 

.. ,the abi,lityto detect such contamination,by . . ' 

appropriate inspection. 
, , i..I .i+ .' 

. a . . . ~. ) .  

These factors'clearly indicate ttiat determination a s  to what . - . , 7;. i. : 3 ' .  ' . _  
constitutes '#*.ail
appropriate inquiry"'under a.11 tie 


. . . .. ,  ~, . . * : _  r '  

circumstances is to,be made on a case-by-case basis. Generally., 
-i. . .  , , ' i , ~  . - . . .  * .  . *  

when determining xhether a landomer has conducted "all 
. .. , . . .  

! I  ,_ 1 .  . . . I . . 

appropriate inquiry," the Agency will require a more 
c :!.* '- - .  . -

i . i 
comprehens'ive inquiry for those involved in commercial 

. .  
~ . ..,... $ <  .. . - #. . % ' , 

transactio-nsthan for those involved i n  residential transactions 
. .  . . . ,,, . .~, .,  , . .  . .,.~ ; 

I _ .  ... . , .  

. , .  I ,  r .  . I . . ' '  . 3 
. J O ~ . , ' , L* I . 

. .  
. 
. . . . (  

.lo The gove.rnment.has.takeri..ttle
.positionthat "owner" ' ' a '  

f o r  t'hepurposes of liability includes "lessee." A lessee of a 
.,,faci'lity,who is potentially 1iable:as an "owner,'!.may.be ~ - 1  

. .. 

.eligible for a & minimis settlement under Section lZZ(g)(1)(81,
i f  he conducted "all appropriate inquiry" prior to taking
possession of the property and meets all of the other criteria O t  
Section 122(g)(l)(B). This is also consistent with the approach
taken in Section lOl(35). section 101(35)(A)("The term 
'contractual relationship' for tlie purpose of SeCtiOn..lOJ(b).(3 )  .-
includes',but is not limited to land contracts, deeds or other 
instruments"); .- United States V: S.C.R.D.1 . ,  653 F. Supp. . 
984, 1003 (D. S.C. 1984) (aff'd s.uh rn United States v, ' , I .  . 
PMrisanto Co,, 858 F.Zd 160 J4th'~i.r.1988)i) (court,held.lessee a11 
owner); United States v .  North e r n u ' ,  670 F. SUpp. 742. 748,. ' ' 4' 

(W.D. Mich. 1987). ( 

i 



9835 .9  
- , z  -

for personal useill For example. an investigation along ttie 


lines of a survey for coiitami:iat!oii may be recommended in some 


commercial transactions, uhereas this type of inquiry woiild not 

typically be recommended for tlie purchaser of personal 

residential property.12 111 sum, ttie determination will be made 
, ,  .. . 

on the basis of vhat is reasonable under all of the 

. .  . .  
circumstances. 


Lenders may also be eligible f o r  minimis settlements i n  

some cirpnstances: A lender xhh does not participate in the 

management of a facility and '&io Only holds "indicia of 

ownership primarily to protect his security -interest"is 

. .  

excepted from the definition .of 1Io;Jner0;  operator" and,/.' 

l1 The Conference Committee noted that a reasonable 
inquiry must have been made "ii i  iight of best business and land 
transfer principles", and that "itlhose engaged in commercial 
transactions shou.1d. . .be held to a higher standard.than those 
xho are engaged in private residential transactions." 
Conference Report on SARA, H . R .  2005, 99th Cong., 2d Sess., p.
187. The Committee also noted that the duty to inquire will be 

judged as-of the time of acquisition, and that as public' . 
avareness of environmental hazards increases, the burden'of 

inquiry will increase concomitantly. U..In a recent decision; 

the U.S. District Court for the Middle District of Pennsylvania

held that the United States was not ,ent,itledto summary judgment

against a group of landowners without an evidentiary showing

that, as of 1969,,itwas customary or good commercial practice 

amona real estate deveioDers to conduct a visual insoection of 


I .prop;rty prior to purchase. !luted states v. SerafrL, 28 Env. 
Rep. Cas. 1162 (M.D.  Pa. Feb. 19, 19881. Although we do not 
ag;ee. witn the decision because khe criteria 'set-forthin Section 
101(35)(8) seem, at a minimum, t .0 contemplate a visual 
inspection, the court in Serafini appears to have recognized the 

evolutionary nature of the."a11 appropriate inquiry" standard. ' 

12 In the course of coridiicting "all appropriate inquiry" 
as -requiredby section 101(35)(B), information regarding a 
release or threat of release may become available. If so, the 
"person in charge of the f ac i  L i t y "  is required to comply with the 
notification requirements under section 103. 

?-

k..' 
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"contractual relationship" acquisitions ,by governmental entities 
.:,, . ~ - , ,  . i .  .1.' 

which :occur::by .condemnat ion O'r.'pur'~hase1~ i'n connection.'wi.t'h tne. 

exercise. .oficeminent ,domain':alithori ti;' o:r ~Ynvbiuntari i y  through' 
I ,. :: 

escheat 0.r any other 'such- inveiulitary . .  ttansfer. or,:acquisition. : .I 

.State and  local governments,,who'. &quire ,property i.nvoluntat-i-ly . ' 
I i . ,  ' ' L  

are,., by, .def.init,ion~ not' 'owners ,or 'operators 'under, Section , , ? I  : .. i I : 
l O l ( Z O ) . ( D . ! . .  ,as 'long. as they ttave].not :.caused. or, contributed to. the. 

. . .  . .  . , . .?) 

. c. < 
I -  * i.. I . . . .  . . . . .  

, i  . . . . .  ', 

t i  ,. : I ,  

. . . . . . . . . . . . . . .  .. . .  . .  . . . . . . . . .  
, 3 

~ I , ' . .  
.e.:, , -. L 

, , '  < ,  . : . . , . -  , 
' .  .'. < .>. ,i ', . 

.I , . ,  . ,  . _  
. ' . L 

. . . .  , . . . . .  , .  I 

- ., 
; ... . . . .  . .  

I , 

. I 

, 

, I , 

'I 
, ! . :  . 1 3  - 9835.9 

; ,  ,-. . r , .  . : 

therefore, is not,liable:A 'sec6ion l O ~ l i 2 0 )( A )  (.ii). ' If, however, 
. .  - _  .. ,..: . . &  . , .  

a 1ende.rbecomes 'anowner.by'~0rec~osing'ancl
, , . r  .. taking title to the 

~- ' I , .+' 
ProPer.tY or.by conducti'ng manag&en~'act'ij'ities ai-the.site, he 

. .  ', . , :  ,, .- . ,

is Potelltially liable.13 ~ .Under't'hese~citiuktances,,the lender 
.;,-,+. .  r,i .I 7 ., . .  * - ' "  

may, ..'I be e1,igiblesfor.'a'& miriimis'settlement,if he meets the 
- I .' / ;  .; , 

, 
, . . ; ~ < '  :-,; ;i; , '  

requirements of.section 1-22. iiic.luding that.he demonstrates .that 
, . .  :.. .,;' :'. 

he conducted "all appropriate inquiry" prior to acquisitiowof 

- ,  . <~-. ., ,- : .. , > ,~ .:*. . I .: .. ,, . . - .  

the <facil.ity. . . . . . . . . . . . .  . 
..4, . . , > . :  ' . .- . . .  . ,. 

.. ~ - 2 .  .Did GoverXmenta1 landowners acuuire the Di-oDerty 
.. i. 

,'. 
un r~il",or' ',,'OU~h. 1 .~, : 8 2  

r. 

I \. t domain 
_. . I . .  , ~ ,r . .  / ; .  . I  .i.- ,

<proceedpn&)!.. . .  G . I ( 

. . ,  . .  , I ,  . .. ~ . - ,  

Section :01(35-)JW)('ii) excepts'from d e '6efinition O f .  ,, ' . ,- ~ .~ 
"contractual relationship" acquisitions ,by governmental entities 

,. ,
.?) 

. . .  .:,, . ~ - , ,. i ..1.' . .  . I 
, . 

which :occur::by .condemnation O'r.'pur'~hase1~connection.'wi.t'h
i'n tne. 
I . I . 

t i  ,. : I ,  
. c. < . . .  I - * i.. . . . . .  

exercise..oficeminent- - ,domain':alithoriti;'o:r ~Ynvbiuntarii y  through'.. . , . .  . . . . . . . . . . . . . . .  . .  , i  . . . . .  ', I ,.:: . . . . . . . .  
. .escheat 0.r any other 'such-inveiulitary ttansfer.or,:acquisition.: .I 

< ,  . : , , '  ~ I , ' . .  
, I , 3 ,. . , . - , .e.:, , -. L 

&quire ,property i.nvoluntat-i-ly
.Stateand local governments,,who'. .'' .  .'. < .>. ,i ',. . _  . ,  . ,  
.I , I i . ,  ' ' L  ' 

by, .def.init,ion~
are,., not''owners,or'operators'under,Section . ' . L 
. . . . .  . . . .  , , ... I i I : , , ? I  :. . 

l O l ( Z O ) . ( D . ! . .  ,as'long.as they ttave].not:.caused.or,contributed to.the. 
; ... - . . . .  . .  ., 

. .  . ,  r .  , , .  
. .  . .  

13 m. .States"v. Marvland'm k -b Trust Co, ,. 632 , ' 

F. SUpp:.573, (D. Md. ,1986);W t e d  States V. Mirabile,.is Envt1:
L. Rep. 20992 (E.D.':pa.~'september4 ,  1985). ! 

. . '  . . , .  ,- ., -. . , I ! 
: 14. . The Agency.interpibts-**purchase!"in'section . :: - . : I 

~ 

122('9)( 1 )(B) to-include involuntary acquisitions, appliedjto ' I 
Parties acquiring-by inheritance;,,conSistentwith the,.purposes.. I 

I 

: .  :.'.and underlying pol'icy of  sections lOl(20) and.,,l01(.35),.(A)~ ; , > -- . .  . .  
i; 
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release.15 However, Sectioil 101(35)(A)(ii) iS broader than 


101(2O)(D) in that.101(35)(Al(ii) ext-endsthe defense under 


Section 107(bl(3) to the federal government, as 'dell as to State 


and local governments, and also .Ippliesto'eminent domain 


proceedings. Governmental elitities which fall within this 


category and exercise due care % i l l  escape liability and, . 
therefore, a settlement under Section 1221g)(l)(B) will not 


normally be necessary.l7 


3. -. the -downer acauire the DroDertv by 

inheritance o r beauesr .. ?*It out knowledae 


section 101(35)(A)(iii) excepts acquisitions by 

/

inheritance or bequest from the definition of "contractual i 

I

relationship." However, the Conference'committeereport suggests 


that the "all appropriate inqiiiry" requirement is nonetheless 


relevant: 

[Tlhose who acquire property through

inheritance or bequest .dittiout actual 

knowledge may rely ,011'
this section if they 
engage in a reasonable inquiry, but they need 
not be held to the same standard as those who 
acquire property as part of a commercial or 

l5 ' Section 101(20)(D) provides in part: "The'term owner 
or operator does not inc1ude.a iiiiit of State or local government
which acquired ownership or cont.rol involuntarily,through
bankruptcy, tax delinquency, abaridoiunent, or other circumstances 
in which the government involuntarily acquires title by virtue of 
its function as sovereign." 

l6 The legislative hist.ory contains useful guidance on 
how federal agencies should handle acquisitions of contaminated 
property. u,cERcLA section 120(h).-

l7 If governmental entit ies within this category seek a 
Section'.lZZsettlement for piirposes of obtaining legal repose,

' .  the Agency may use Section 1 2 2 ( 9 ) ( 1 ) ( 8 ) .  

%-
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private transaction, ai:d t!:ose who acquire . 
property by 'intieritdiice ;ii tllout knoving of tlie 
inheritance shall no.t~tJsliable, if they . I :I 

satisfy the remaininq requirements of Section . .  .107(b)(,3). . : , I . .. . . , . , , . i l l , . .  

Conference committee Report, pp. 187-188; , .. . . <.. ~1 , 

It is reSonmended that,.inquiry by the heir at .the't.ime' ' '  
I . . 

of acquisition and.thereafter be.cpnsidered, not.only,f o r  the 

purpose of determining the existence,of a contractual - . '  I 

relationship, but also f o r  tile purpose o f  determi.ning whether ,the 
. .  

due care requirements of the tliircl party defense have been. 
-. 

5ati~fied.l~ .* 
\ .  

4 .  	 was ttie IDroDertv colitaminatedr bv third 'parties, . .  

. ._ outside . .  
~.the chain of  title? .  . '1 

,Even before the enactment of ,SARA,. it..was'clearthat'the 
.. ( . i 

third party defense of.Sectiori-l.Oi(b)(3)was.available to a. ' .' ' 1. .  
~ 

I
1aridoi;ner xhose property '&as coi:t.aminatedas the result o f  .the :.- ~ 

i 

'acto r  omission of a third party 'itio-hadno contractual I 

relationship with the 1arido;ii~ertl!rough a deed or-otherwise, as 
. .  1 ,  , . . . .. . .  

long'as the la,ndowner'satisfied .!.he other:.requirements,of,the 
' ,  1 

I ~ .. ' -7  * , ?  

third party defense. Examples'of t h i s  situation-include . - . 

contami,nat,ionof property by dcl~jacerit landowners and "hidnight

* I . , . ' ' . )  

.: ~ 

dumping." A*landowner w h o  falls within this category and -' 
. .  . .  

r. . .  . . r .  . , 
I . . . 

I .  . .  
+. 	 . .  > .  

a .  . 

1 8  .. The government may, i i i  appropriate -circumstances, 
enter into a settlement with.heirs to contaminated property 
pursuant to the minimis prov-ision in Section lZZ(q)(l)(B)..'~' 

~Footnote 1 4 ,  m,provides clarification of the Agency's ,-,, , !
interpretation of the.exc1usi.or.t I r.om el.igibi#lityfo r  a Pn minimis ~ 

landowner settlement pursuant . *n  5sction 122(q)( l ) . ( B )  (i.ii.)-'of ' ; i
parties who "purchased" contamir:.+ted.property."with knowledge." 

1 
\ !

i
I

i1 
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demonstrates that he has exercised clue care may be eligible for 

a minimis settlement under section 122(g)(l)(B). 

with respect to laiido'wiers described above, the Section 

107(b)(3! defense is 'not available to a landowner x110 learns of a 

re.leaseo r  threat of release after acquiring the property and 

then transfers the property without disclosing this information. 

Sec.tion lOl(35)IC). Any such transfer may contribute to the 

threat of release under Section 12219)( 1 )( 6 )(iii) prec'ludinga 

minimis settlement.- . .
B. 	 G!&L&LJ- r De Minimis S e t t m s  with 

Landowners 

1. '-LLarmu 

The general goal of a & minimis settlement is to allow 

parties who meet the criteria set forth in Section 1221g)(l)(A) 

or (8)to resolve their potential liability as quicKly as 


possible, thus minimizing litigation costs and allowiny the 


government to focus its resources onnegotiations or litigation 


with the major parties. However, there is a fundamental 


difference between cont.ribut0.r.sof hazardous substances who are 

eligible for settlements under Subparagraph A of Section 

122(g)(l) and landowners who are eligible for Settlements under 

Subparagraph B. The waste contributor under Subparagraph A Will . .  

typically have no viable defense to liability, whereas a 

landowner who'qualifies , fo r  settlement under Subparagraph B may 

ultimately be able to prove a third party defense. 

Nevertheless, the landowner who may have a third party defense 
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may %ish to enter irfto,a cz s,et,tlement ordgr to TI i . . 
Qbtain ~lega,lrepose and ,avaI1 IIii?+el.f of.ttle contr.ibut'ion
' ' * ... , . . 

prOt2Ct.ion p-royided in Sections ,L13(f)(2) and.1 2 2 ( g ) - ( S . )  of,' 
, .~ 

. CERCLA. AS discussed belo.;,. tlie. government 'Jill entertairl.offers 

.forsuch settlements in exchange for,at .aminimum,access and^ .d- -. .  . , ~~ 
,. . .. 

due care -.  . _. . assurances. - > , I .  <. 1 C I  

* . > ' , .  1 7  ' I '  

2 .  
, -. - a to aid s e r t l w  . - '  

section 1 2 2 ( g )  (3 ' )  of CERCLA provides t1Iat.eminimis :, "  

settlements shall be'concludeclas soon as possible 'after the 
, - , . . . . 

necessary-information is available. SARA contemplates that a A 
.. 

millimis settlement 'dill be reached in the early stages of a . . 
case. The Agencyhas substantial information-gather.ingauthority

I, .. 
under'sections 104(e) and l.Z:(e) of CERCLA.which may be used to- .I,. 
aid in the determination.of .yriettier,a iandowner is.eligible for a
. ,  

. -

de minimis settlement. Generally,'however,.,theinformation * 
' . ,  ,. ~ 

. .  

bearing on a ,landowner's status - a s  a minimis party .is,most 

readily available to the landoxriar, unlike the information 

regarding the waste contributor's status as a &.minimis party, 

which is most readily available to the government thrOugh its.; ' . .  
compilation of. information regarding.thewaste contributions,tO'a . r' 

site by'all parties. Therefore,,theAgency will place'on.the . .  

landowner the bur.den of coming forvard.withinformation.
. .  

establishing his eligibility .for a ,& settlement. . The ~ . '  ' . .. _  , ._  . . . . 

Agency may then use.its information gathering authority to . .  

supplement the information produced ,by the landowner,,as.?. . . f...- . .~ ,. .. _1. 

'appropriate,and to check its v e r a c i t y .  
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Information which ShOULd be provided by the landowner 


includes all evidence relevant t ~ )the actual or constructive 


knowledge Of the landowner at the time of.acquisitionincluding 


ail affirmative steps taken by the landowner to determine the 

previous ownership.anduses of the property, information 

regarding the condition of the property at the time o,fpurchase, 

all documentation and 'evidenceof representatlons made at the 

time of-sale regarding prior uses of the property,'tiiepurchase 
price of the property and the � a t r  market value of comparable 

property at the time of acquisition, and information regarding 

any specialized knowledge on the part of tie landowner which may 

be relevant. 

Additionally, the landovner should provide all 

information relevant to the issues of whether he exercised due' 

care and ghether he contributed t.0 the release or threat of 

release through any act or omission. This information should 

include the circumstances under vhich the hazardous substances 

ilere discovered, the extent of the landowner's knowledge 

reqarding the substances, all measures taken by the landowner t o  

abate the threats of harm to hum.y health~andthe environment 
' ,. 

posed by such substances, and all measures taYen by the landowner 

to prevent foreseeable acts of third parties which may,.hare 


contributed to the release..The information is.tobe included in 


the order or decree, and any settlement agreement is to be made 


contingent on its accuracy. 


. , 



I 

I 

-. Ia e ' <  ...: . ' I  
context  of ' l i t iga t i6 .n  br poterit-i.ql l i t i g a t i o n ,  .itlerl'ttle Agetic).' i: ;  

.. .. I ' , .  

evalua t ing  i ts  'sbtt ikinent op t ions  and its l i t i g a t i o n  r i i k s ,  the 
~ ,. . .  I > . .  'i . . .-, 

terms'-of an acceptab le  sett.lemetii. may vary. w i t h  the s t rengt i l  of 
.. . . .. , . . I  ' I  . I .  1 ' ' . .  . .  . -

t h e  evidence r e l a t i n g . - t o  t i le '  i an f jo .he r*se minimis s ta t i t s .  111 

. . . .  
I . . .  r . . 

some- iristarices, a landovner may be ab le  t o  make a thoronglily 
< 1 . . ,  .,, . ,. : . , 

cori-iincing 'demonstrat iof i  t h a t  m r t i  o f  the  elements O !  the  t h i r d  
,.:. . . I /  , ,'.,., \1 

.' - *  , 

pa'rty defense  has bee6 s a t i s i i e d . .  I11'such cases ;  ' se t t lemeri ts  
, / / ' ? . ) ( '  ' - . ,  #.., ,. . .  

I I / .
reGuiririg o n l y  t h a t  the  L'iaridcriiiei p r o v i k  a i c e s s  and due c a r e  

L. 

assurances x i11  be apprcipriate.  Although such cases v i l l . r a r e l y  
, .  ' 1  

- , .. . ~, 
be f r e e  of a l l  doubt ,  t::? government should be'persuaded tha t  . . .  
there' is a very h i g h  p r c . : - > i l i t y  t l i J t . t he  landowner zould prevd: :  

-.  .. 7 - . .  
i:i e s t a d ' l i s t i i n g . ' a ' i h i ~ a; ? r t y  cie!erise'at t r i i i .  

.. . ,
' ' i I , , . , ,  , < : i , , . .  ' .  .~ ~ ,. 

, 
, 

I . . ' . .  
"If a '  laridownet 'rlbes itor. make t h e  thorough .and convii!c?r:a 

1 .?-
' 3

demonstrat ion desc r ibed  'above,  b u i  is neve r the l e s s  ' ab l e  t o  
. . . I 

persuade the"Agency. that  i t . i s  1 i ke ly  t h a t  he i.Ou1d p reva i l  i r i  
. .. 

,:; . . . . ,.. . . .  - I  . . . .'
es t ab l i sh i i i g '  the- t h i r d  p a r t y  de fense  a t  t r . i a1 ,  he' may be 

.' - .- - . .... !;.,.- . -. 
cons idered  for a minim'i$'set.t lement f o r  cash c o n s i d e r a t i o n ,  a s  

. -. .. 
x e l i  a s  access and due care-'asduraricek. A landowner who cannot 

.. . 1 )  .+ 
make t h i s ' s h o v i n g  is not  e i igi 'b . ie ,  for a amil;imis settlement, 

.. . ? . . ' . . 
biit m a y  be e l i g i b l e  for"a Seeiioii  ' 1 2 2  settlement usi'iig t h e  Same 

. .  
', ,

c r i t e r i d ' a s  any  Other p o t e n t i a l l y  r e spbns ib l e  pa'rty under CERCLA. 

'. t h e  g e n e r a l l y  a p p l i c a b l e  guide l i r ies  .of'the interim' CERCLA" 

Se t t l emen t  P o l i c y ,  SO Ferl. Req. 5 0 3 4  (February 5 ,  19851, and tfic 
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interim guidance on covenants :io+. TO Sue Under SASA, 5 2  Fed. Reg. 

:a038 ( J U I Y  2 7 ,  1 9 8 7 ) :  In ar:y e':erit, t!ie United States 

ultimateiy must be able to stloz ttlat any e minimis landowner 

settlement entered into meets !:he criteria of  ,section 

.l22(g)( 1 ) ( 6 )  in order to withscarid judicial review. 

a. conslderaclon 
All landowners 'a'ho enter into minimis settlements 

should b% required'to provide access to the property and 

cooperation in the Agency's re,sponse activities. In specific 

cases, it may be appropriate r.0 obtain cash-payments for  the. 

'response activities at the .site. Site access and cooperation 


should also extend to the Ageiicy's response action contractors 


and to any other parties performing response activities under the 


Agency's oversiqht pursuant to court order, administrative order, 


or consent agreement under Sectign 106 or 122 of CERCLA. 


Agency should also require the hndovner to provide assurances 

that tie wi:l continue to exercise due care with respect to the 

hazardous substances at the site. 1 9  

The ! 
I

i
I

The Agency shall also 


require that the purchaser file i n  the local land records a 

notice acceptable to EPA, stating that hazardous substances were 

l9 The Conference commitree made the fol.lowing statement 

regarding 107(b)(3)'s.due care requirement: 


[Tlhe due care requirement embodied in section 1 0 7 ( b ) O )
only requires such person to exercise that,degreeof care, 
which is reasonable under the circumstances. The . 
requirement would include ttiose'steps necessary to 

c . _ ,  protect the public from a hellth or environmental threat. 

w 	 Conference Report on SARA,,H.R.'' 0 0 5 ,  99th Cong., Zd Sess.,  P. 
187. 

s 
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disposed of on the site and that EPA makes no representation as 

to the appropriate use of the property." .Settlements under 

CERCLA .generally-also"requirethat the settlor agree not to I 

assert any c1aims:or:causes of-action against'the-United'States 

or the Hazardous SubstanceJSuperfhd'hrising from work performed 

or expenses incurrd pursuant to the agreement,/or to seek any 
. .  

other costs, damages, or',attorney's fees from the 'United'States 


arising out of response activities at the facility. These 


requiremees are in addition to any cash"component o'f'the 

- -minimis settlement;.as discussed above. .~ 

In exchange forJthi6 consideration', the iandorjner will . --I 

. - .  . .
receive statutory contribution protection under Sections? ' ' . 

113(.f)(2) and 122(g) (5) of.CWCLA: Subject-to-the reopeners' ~ 

discussed below, the landowher may also receive a coveria'rit'not t o :  

sue for civil claims seeking'injunctive relief under'-Section' 106 


of CERCLA and Section 7003 'or.RCRA2'.br,cost recovery under

. .  

Section 103(a) oflCERCLA with'regard'to the facility when'the.'' ~ 

Agency determines that such .'a'covenaritis in.'thepublic -". 7 

. .. ,  ,. . -
1 , , I . . '  . ~ 

- j .  I ,  
, ._ .  . - ,  

a . ~ I . ' C ' J  - ;
, - . '  ' 

, ..~ -u i *. , .  . . .  ... 
, . I 

~. . .  .. ... : I ,  . ' . .  
Where the ROD requires that institutional controls.be imposed .on.the 

property, a much more extensive notice may be required. 
. ,  , . 

*I Section 7003' of R C e  may' provide an'additional basis for compelling
Cleanup OK obtaining cost recovery in appropriate circumstances where a party
"has contributed or is contributing to {the past or present) handling, storage, 
treatment, transportation, or.disposa1. of any solid or hazardous waste. Where 
the release OK threatened release involves wastes which are not hazardous 
Rubstances under CERCLR, Section 7003 of RCRA can be an important.supplementa1
enforcement mechanism,for obtaining cost recovery or injunctive relief. , ,. .  

i 
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interest.n However, natural resource dzmage claims may not be 

released and.should be expressly reserved unless the Federal 

natural resource trustee has agreed in writing to such a covenant 

not to sue pursuant to the terms of Section 122(j)(2)'of 

CERCLA.23 .. 

b. ReoDeners 


In order to protect the agency against the possibility that 


the information supplied by the landowner regarding his
-
eligibility for a minimis settlement is inaccurate or 


incomplete, the settlement agreement generally should include a 


certification by the landowner that he has fully and accurately 


.disclosed all information in his possession regarding those 

qualifications. The settlement agreement should also include a 

reservation of rights which would allow the government to seek 

further relief form the landowner, including the filing and 

enforcement of a federal lien," if information not known to the 

government at the time of settlement is discovered which 

indicates that the landowner does not meet the requirements for a 

Any covenant provided should be drafted to apply only to the individual 

landowner and should not run with the property at issue. 


In accordance vith Section 12Z(j) (1) of CERCLA, where the release or 
threatened release of any hazardous substance at the site may have resulted in 
damages to natural resources under the trusteeship of the United States, the 
Region should notify the Federal natural resource trustee of the negotiations and 
encourage the trustee to participate in the negotiations. 

Guidance on federal liens has been provided by separate memorandum 
entitled "Guidance on Federal Superfund Liens,' (issued by FA-OECII .  September 22, 
1987). 
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-de minimis settlement. ,The settlement agreement should expressly 
reserve the Agency*s right to seek further relief from the 

landowner, where appropriate, including but,,no6 limited to: for 

claims arising from the introduction of any hazardous substance; 
, , I I . .  ..  

pollutant, or contaminants at the facility by any person after , 

the effective date of the settlement agreement; for failure of 

the landowner to exercise due care with respect to any 

contamination at the facility; for exacerbation by the:landowner 

of the existing release or.,threatof release of hazardous . . 
. .  
substances; or for failure to cooperate .and/or-for interference 


with the Agency, its response action.contractors,'o r  other . 
parties or their contractors conducting response activities under 


Agency oversight in the implementation ,ofresponse'actions at-the 


facility. .In additio,n, other reopeners may need to be . . . ,... 
incorporated ,ona.case by case basis. .L 

.- - I . 
. .  , , I .  1 . ..$. .  

. .  , 
c. . TMe of Aureement, 

Section 122(g)(4) of cWCLA requires'that: de minimis 

settlements be entered eithe? through..judicial consent. decrees :,or 
7 

administrative orders on consent.= Generally, a & minimis 

settlement with a landowner should be concluded by separate. 


.agreement, rather'than. ..as part .of' a larger agreement'with.other 

potentially responsible,parties. Pursuant.to Agency delegation. . 

. .  
Hodel language is provided in Attachment I, "Hodel CERCLA Section 122(g)


(4)Administrative Order on Consent for Settlements with Landowners under Section 

122(g) (1) ( 6 ) "  and Attachment 11, "Hodel CBRCLA Section 122(g)(4) Consent Decree 
for Settlements with Landowners under Section 122(g)(l)(B)." 
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14-14-E (September 13, i g w ) ,  and waivers of settlement 

concurrence in "Revision of CERCLA Civil Judicial Settlement 

Authorities under Delegation 14-13-8 and 14-14-E" (AdamsfPorter 

June 17, 1988), the first landowner & minimis consent decree 

negotiated by each Region must be referred to Headquarters and 

must receive the concurrence'of the Assistant Administrator for 

Enforcement and Compliance Monitoring or his designeee ("AA

OECM") and the Assistant Administrator for Solid Waste and 

Emergency-Response or his designee ("AA-OSWER") prior to referral 
to the Department of Justice for filing. After the Region has 

concluded one & knimis consent decree with a landowner, other . 

consent decrees may then be referred directly to the Deparment of 

Justice with consultation by the AA-OECM and the AA-OSWER. All ' 

-de minimus consent decrees will'be subject to a thirty-day 


comment period after lodging. 


If the & minimis settlement is entered through an 

administrative order on consent, it must receive the concurrence 

of the AA-OECM and the AA-OSWEit prior to 'signatureby the 

Regional Administrator if it is the first administrative 

settlement with a & minimis landowner.4 Additionally, if the 

total past and projected response costs for the site, excluding 

interest, exceed $500,000, Section 122(9)(4) requires that the & 

minimis administrative order on consent receive the prior written 

approval of the Attorney,General'or his designee. Section 

122(9)(4) of CERCLA gives.the Attorney General thirty days from 


referral 'by EPA to approve or disapprove the settlement. If'he 


t' 


r-


i&/. 



2 5  . .. .  . .  9835.9 
does not act withimthis time,period, the settlement will be 

' deemed to .have been approved unless he has reached agreement ,with 


the Agency on an extension of time." Section:rz2(i) of CERCLA,
...--
requires notice of all administrative de minimis settlements to 


be published in the .Federal Register for 'a thirty ..day.comment 


period. .The Region must consider all Comments received and "may 


withdraw or withhold consent.to-the proposed.settlement if such 


comments disclose facts or considerations which indicate the 
. .  

proposed Settlement is inappropriate,. improper,'or inadequate." 


. .Section 122(i) (3). . . . .  a . I . 

C . .  Policv on Prosoective purchasers' . . 

Because of.the -clear liability which attaches'to landoimers 

* 

who acquire property with'knowledge of..contamination,the Agency, 

has received numerous requests for covenants not to sue from 

prospective purchasers .of contaminated property.n .. , * 

It is the Agency's policy not to b come 4nvolved.in.private
-1real estate transactions. However, a covenant not to sue a. . 

prospective purchaser might appropriately be considered if an 

enforcement.action is anticipated and if performanceiof or . . . - '  

payment for cleanup would not otherwise be available except from 

the Superfund and if-theprosp.ective purchaser participates in a .-
c . .  

. .  . .  r . ,  , , . .. ,, . .  .~, 

- . .. , 
nore d e t a i l e d '  procedures f o r  t h e  referrai of miriimie coneent o r d e r s  

t o  Weadquartere and t h e  Department of J u s t i c e  are being developed.. .  . .. . .  , .  ~. 
Since  s e t t l e m e n t s  with t y p i c a l  proepect ive purchasers  (i.e. t h o s e  who._ 

do n o t  c u r r e n t l y  own t h e  property,  are not o t h e w i e e  involved with t h e  site, and 
are, t h e r e f o r e ,  not  y e t  liable under s e c t i o n  107) w i l l  n o t  be reached under 
S e c t i o n  122, t h e .  procedures and r e a t r i c t i o n e  i n  t h a t  sec t ion ,  such aa those  
r e l a t i n g  t o  covenants not  t o  s u e ,  w i l l  not apply. 

! 


i 
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clean-up. A prospective purchaser may participate in cleanup 


either through the payment of a substantial sum of moneym to be 


applied towards a clean-up of the site or through a commitment to 


perform substantial response actions. 


There are a number of concerns, however, associated with 


entering into such covenants which may, in a given case, outweigh 


any benefit'which the Agency may receive. G:iven the number Of' 


sites on the National Priorities List ("NPL"), most have not been 


the subject of-a remedial"investigation/feasibility study
-
(URI/FS"), nor have responsible party searches been conducted. 


Therefore, in most instances', the extent of contamination and 


necessary remedy will be unknown and it may be impossible to 


deterniine whether the proposed activities of the prospective 


purchaser at the site (for example, operating'amanufacturing 


faciiity ,or'developing the property) will interfere with .any' 


remedy ultimately selected by the Agency. Secondly, unless the 


universe of potentially responsible parties and their financial 


viability is known, it will be imposside to determine with any 


certainty that tKe Agency is receiving a benefit which otherwise 


could not be obtained. If there are other viable responsible 


parties, by entering into an agreement with a prospective 

!

purchaser for future response costs, the Agency wiil 


~ ~~ 

a Such monies could be paid directly to the Superfund (in the event the 

Agency is undertaking the cleanup) or in appropriate circumetances and with 

proper controls could be paid to the seller of the property if the seller has 

agreed to perform substantial response action pursuant to an administrative order 

Or consent decree. 

. .. . 



~ 

. .  . 27 ~ ; 9835.9 
have merely.succeeded in providing those other,.partieswith a. 

set-off aga.inst.futurecost recovery,. Furthem,ore,;in some .- .  .._ 

instances, the'Agency may ultimately be able to recoup its . 

response costs, or at least an amount equivalent to ,the 

consideration offered by a prospective purchaser, .through . :: 

enforcement of. the federal lien established.pursua.nt:toSection :. 

lo7(1) of,CERCLA. 1 . 
, ..I . .  

Moreover, the listing of any site on.the NPL .meansthat there, 

is a release or threatened reiease of hazardous substances from . ' ,-. 
. . 

the site. Development and commercial use op such.sites'maypose 

a danger to ,those persons present at such sites,-.and.the.. . . . . . .  

activities to be .carried out by the pui-chaser, ,even,
with the '. I I 

exercise of due care, may aggravate or.contribute,to;the,,. - .  , 
contamination.. .Where..theremedN calls for,other than des-truction
... 

of all contaminants below health based ~levels,,theremay be a .  

risk that.unknown future uses are inconsistent.wiq..theremedy~.or 

. +  r > .may interfere,with an ongoing cleanup. . I . ,  ~ , .. I . . :  . ., .. 

The Agency.recognizes, however, that in an appropriate case, _:. .  

entering into a covenant.not 'to sue wiu1'a prospective.purchaser. . 

of contaminated property, given appropriate environmental,. 

safeguards, may result in an environmental benefit through a., 

payment to be applied to clean-up of'the site or a commitment to 


perform response action. This guidance sets forth criteria which. 


should %e met before the Agency wiil &ter into such'covenants. .. . . .. . , :
These'criteria are minimal'standards, .however, and:the.Agency 

. .. . , 
will reject any offer unless it determines that 
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t 


entering into a covenant with a prospective purchassr is 


sufficiently in the public interest to warrant expending the 


resources necessary to reach such an agreement in light of 


competing priorities for the use of limited Agency resources. 


1. Criteria for enterina into covenants not to sue with 


prosuective DUrChaSerS of contaminated vrouerty 


a. Enforcement action is anticiDated bv the Aaencv at 


the facilitv 


It is the policy of the Agency not to become involved in
-
purely private commercial transactions. The Agency will not 


entertain requests for covenants not to sue from prospective 


purchasers unless an enforcement action is contemplated with 


respect to the facility. Therefore, such covenants generally 


will be considered only with regard to those facilities listed or 

C". 

proposed for listing on the NPL, those facilities at which Fund 


monies have been expended, or those facilities which are the 


subject of a pending enforcement action. 


b. A substantial benefit. not otherwise available 


will be received by the Aaencv for cleanuE 


The Agency will not entertain requests for covenants not to 


sue unless entering into such a covenant will produce a 


substantial monetary benefit to be applied to response activities 


at the facility, or an agreement to conduct response actions, 


which otherwise would not,be available. This criterion 
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may be met if the Agency projects that its anticipated response 

costs are not recoverable form other sources. However, if the -

Agency determines that its anticipated response costs can be-

recouped through other means, such as the filing and enforcement 

of a federal lien, such covenants will not be entertained. -' 

. 


n 


C. rne Auencv believas that thescontinued oberation-
Of the faCilitV or.new eite develowment. with the 


1 -

exercise of due care. will not aaaravate OK 


~ . .contribute to the existinu contamination of: 
,, . _, -interferewith the remedv: . .  . . . ' .  . 

Unless the Agency believes; based on available informatibn, 

that the continued operation of the facility or new development 

of the site will not,aggravate .or contribute to tKe existing 


contamination or interfere ,with.the remedy,,.such.agre&ents will 


not be entertained. 


. 

'. 

. ,Information which,should be considered by 


the Agency includes the remedial investigation/feasibility study, 


if completed, .and all other information-relevantto the condition. 


Of the facility.. If the prospective puichaser is to.continue the 


operations of an~existing~,facility,
the Agency will require the 


, 	 purchaser to 6ubmit.information sufficient to determine whether' 

the continued operations are 1,ikely.to aggravate..'orcontribute to 

the existing contamination or interfere.with the.remedy. If the 


prospective purchaser plans to.undertake new operations or-.... 

development of the facility; comprehensive:information regarding 

these plans will be 

* ' 
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required. If the available information indicate that the planned 


activities of the prospective purchaser are likely to aggravate 


or contribute to the existing contamination, the agreement will 


not be entered into or will include restrictions which prohibit 


those operations or portions of those operations which are likely 


to aggravate or contribute to the existing contamination or 


interfere with the remedy. 


The Agency's determination as to whether the available 


information is sufficient for purposes of this evaluation will be
-
made on a case by case basis; however, one key factor which will 


necessarily be considered is whether the remedial investigation 


has been completed and the extent of\information which has been 


-


generated in that process. < I f  the available information is 


insufficient for purposes of evaluating the impact of the 


proposed activities, the agreement will not be entered into. 


d. 	 Due consideration has been aiven to the effect of 


continued operations or new development on health 


risks to those Dersons likelv to be nresent at the 


site 

The Agency will not entertain requests for covenants not to 


sue unless due consideration has been given to the effect which 


continued operations at the facility or new development is likely 


to have on the health risks to those persons likely to be present 


at the site. 




. .  
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e. 	 The DrQsDective purchaser is financiallv viable. 
~. ~ 

The prospective purchaser must demonstrate that he is 
, .  . .. . 

financiaily viable 'and capable of :fulfilling his obligations 
.;.+ . f .  ' 

, . 

under the agreement. The Agency will not entertain requests for 
. .  . . ' I ,  

covenants not to sue if it appears that the Agency could not 
. . .. ,

recoup'its'cosfs'in'the-eventthat -the purchaser breaches his 
.\ .. . . 

obligations under the agreement. 

. .  

' ' 2. Content and form of settlement 

If the-:foregoing criteria are met, a d  the,Agency determines 

that entering into'the-copenantnot to sue .is in the pubiic 
L 7 . . .. ~ I 

interest, the covenant will be emboaied' in an agrekent to be 
. ~. iI~, .. - I

executed by the authorized representative of the prospective' 

I ..purchaser, ' the Regional Administrator (with the concurrence of (.., . .  

the AA-OE&; the AA-OSWER; and the Attorney General), and, where' 

_. 

appropriate, the current owner of the facility." 

. . , , . _ I . .  . . .  . .. . . .. *  

a. 	 Consideratioh 
. .  

C~ - I .  ' 

Generally, tlie consideration required of the prospective 
. .  .. , _ _

purchaser will be a cash payment. In'specific cases, it may be 
.. . I 

possible to dedicate the payments to response activities at the 

site through an appropriate mechanism.M However, the I . .-, 
Iconsideration may take the form of a removal, or if a Record of ! 

~. 

!In the past, this has arisen most often in the bankruptcy context. 

~ 

x, Note, however, that at present, the federal Superfund accounting system
does not provide for the establishment of site specific accounts to receive 
dedicate payments. 
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Decision (ROD) had been signed, remedial activities. In 


addition, the prospective purchaser.must agree not to assert any 


claims or causes of action,against the United States or the 


Hazardous Substance Superfund arising from contamination of the 
. .  
facility which exists as of the date of acquisition of the 


facility, or to seek any other costs, damages, or attorney's fees 


fromthe United States arising out of response activities at the 


facility." The Agency shall also require that the purchaser 


file in the local land records a notice acceptable to EPA,
-
stating that hazardous substances were disposed.of on the.site 


and that EPA makes no representation as to the appropriate Use Of. 


the property. 


The agreement should contain a provision under which the 


purchaser grants an irrevocable right of entry to the Agency, its 


response action contractors, and other persons performing 


response actions under Agency oversight for the purpose of taking 


response actions at the facility and for monitoring compliance 


with the agreement. 


In exchange for this consideration, the Agency will grant a 


covenant not to sue to the prospective purchaser for 


" In evaluating what is appropriate consideration, the Agency should 
consider the value of any lien which may be or has been placed on the property 
pursuant to CERCLA Section 107(1), since, in entering into an agreement with a 
prospective purchaser, the government is relinquishing its right to recover its 
cleanup costs when the property is subsequently sold to the prospective
purchaser. This is because an agreement with a prospective purchaser would 
effectively constitute a satisfaction of the prospective purchaser's liability
for cleanup work at the site, thus terminating any lien under Section 107(1)(B). 

r 


iu. 


I 
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civil liabilit? under Sections 106 and 107(a) of CERCLA 'and ' .  

Section,7003,of RCRA arising from contamination of the facility 
which exists,as. . .  of the date of acquisition,of the facility. The 
covenant should'provide that, with respect to any claim or cause 

, . ' 

of action asserted by the Agency against the prospective 


purchase, the purchaser.shal1 bear the burden of proving that.the. 


claim or cause of action, or any part thereof, is attributable
_, 
solely to.contamination which existed prior to the date of 
acquisition. . .  .~ 

. Ib.. mservation of riahts . .  , 

The agreement should express-lyreserve the Agency's rights to 
. . 

assert all claims against the prospective purchaser, except for 


those set-forth in the'covenant not to sue, including, but not' 

. .limited to, those..ciaCms arising from: 

the release or threat of release of any hazardous .. 
substance, pollutant or contaminant resulting from 
the purchaser's 'operation of the facility;, : 

f 
the release 'orthreat-of release-of.any-hazardous '.. . 
Substance, pollutant,.or contaminant resulting

I .  . 

from the 'introductionof any hazardous substance, 
~ . ,  

pollutant, ot contaminant at the facility by any 


person after the date of-acquisition by the ' ' 

purchaser; . .  , .  . 

(iii exacerbation of contamination existing prior to 
the date of acquisition; ! ,  ' . 

(iv) failure to cooperate and/or interference with the 
Agency, its response action contractors, or other 


persons conducting response activities under 

Agency oversight in the implementation of response 


. .
actions at the facility; .~ 

failure<to exercise due 'care with respect to any ,: ... . . 
I ,contamination at the facility; or 


any and all criminal liability. 
 . . .. .
. 1  . 
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The agreement should also expressly reserve the Agency's / ..~ 

rights to assert all claims and causes of action against all 


persons other than the purchaser. Unless the Federal natural 


resource trustee has agreed in writing to the covenant not to 


sue, the agreement should also expressly reserve natural resource 


damage claims. I 


i 

c. scooe of resuonse actions 


risks to human health and the environmental which may be posed 
?.. . 
b' 



e .  

contaminated -property must receive'the concurrence of the AA-OECM 

and the AA-OSWER. Additionally, such agreement must be approved 

by h e  Attorney General. Procedurally, the Regions should handle 


request8 for such covenants-in accordance with forthcoming Agrncy 

. 

guidance Qn the referral of administrate'.settlementsunder 
.., i .. 1' 

Section 122(g) (4)'.j, ' The settlement analysis requiged by that 
I . .  

guidance 'should specifically address the criteria'set. -forth 'in . .  . . , ' .  . . . .  ~ 

this memorandum for entering into covenants not to sue with 

prospective 'purchasersof contaminated property. I. I 
..I '  . 

V. PURPOSE AND USE 'OFTHIS GUIDANCE 

..., . , - " 

' .  'This-guidanceand any internal procedures adopted for its . . .- . ,
implementation are intended'solely as guidance for employees of 

, *  
, .  

the U.S. Environmental Protection Agency. They do not constitute 
,. I . : . .  . 

rulemaking by the Agency and may not'be relied upon to Create a 


right 'or'benefit, substantive or procedural, enforceable at 1,; 
. . . -

or in ~equity,by any person. The Agency may 'take action at 
r 

variance with this guidance or'its :internal implementing 

. ~ ~ .I .. 

1 . 

I procedures. -." 
Attachments 


.. 
. .. .  I 1 ',. _. 

. .  . . .  . . - ._ . .  . . r  . 
, , *. . ,  I .  . .  L , ,  I. 

- note 26.See 


i 



, 9 8 3 5 .  5 
Attachment I 

I4ODEL CERCLA SECTION 122 1 0 )  ( 4 )  A D M I N I  STRATI'YE ORDER ON CONSENT 
FOR SETT- WITH LANDOWNERS CrM)ER SECTION 17-(a1( 1 )  

i 
I N  T H E  MATTER OF: 1 U. S. �PA Docket 

,,/ 
...,. , ),i NO. 

[Insert Site Name and Location] 1 
" )

Proceeding under Section.122(g)(4) ) , ,  - .  
of the comprehensive Environmental ) ADMINISTRATIVE ORDER 
Response, Compensation, and Lid-. ) ON CONSENT 
bility Act of 1980, as amended, ) 
42 U.S.C. 9622(g)(JI. ) 

This Administrative Order'on consent ("Consent Order')
is issued pursuant to the authority vested in the President 
of the United States by Section 122(g)(41 of the 
Comprehensi've Environmental Response, Compensation, and 
Liability Act of 1980, as .mended by the Superfund
Amendments and Reauthorization Act of 1986 ("CERCLA"), Pub. 
L:EIo. 99-499, 42 U.S.C. 9622(9)(4),to reach settlements in 
actions under Section 106 or 107(a) of CERCLA. 42 U.S.C. 
9606 or 9607(a). The authority vested in the President has 
been delegated to the Administrator of the United States 
Environmental Protection Agency ("EPA") by Executive Order 
12580, 5 2  Fed. Reg. 2923 (Jan. 29, 1987) and further 
delegated to the Regional Administrators of the EPA by EPA 
Delegation No. 14-14-E (Sept. 13, 1987). 

This Adhinistrative Order on Consent. is issued to 

[insert name] ("Respondent"). Respondent agrees to 

undertake all actions required by the terms and conditions 

of this Consent Order. Respondent further consents to and 

will not contest EPA's jurisdiction to issue this Consent 


, Order or to implement or enforce its terms. 

XI. DEFl"S 

"Site" shall mean that parcel of property located at 

[insert address and general description], more.particularly

desc'ribed as [insert legal description of the property o w e d  

by Respondent]. [NOTE: Additional definitions may be 
required. 1 r 



.. 
- .  ~ i k '  
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111 . -MFW OF FA& 
... 

1. [In one or more 'paragraphs,describe the NPL status 

Of the site and briefly describe.-thehistoricar hazardous.' 

Substance activity at the,site,.including the date on which 
the hazardous substance activities'were terminated..] 

r ,  I . , I 

2. Hazardous substances within' the definiti.on of '. 
Section 101(14) of CERCLA, 42 U.S:C. 9601(14.).,',havebeen or 
are threatened to be released into the environment at or 
fromthe Site. [NOTE: Additional information about .. 
specific hazardous substances present on- or off-site may be 
included. I 

3. AS a result of the release or threatened release of 
hazardous substances into the environment., EPA has 
undertaken response action at the.Site'under Section 104 of' 
CERCLA, 42 U.S.C. 9604, and will'undertake response action 
in the future. '.[NOTE:' A brief recitation of the'specific . 
response action undertaken.0~planned-for the site, . u,,whether ar-RI/FS'and ROD have been completed, should 


. .be. included. 1 e . , ' .  - ' . -. .' . ., L . .
4. 	 In per'forming 'this response action, EPA ha6 . '. . 

incurred and will continue.to incur response'costs at or in' 
connection with the Site. ' [NOTE: The dollar..amount and 
costs incurred as'of a specific date should-be included.] 

\ .  . .  . 
5. [Identify the Respondent,'tne nature of'his . '  

ownership interest.in the site, the manner in which he 
acquired the site, -.'by purchase, bequest; eminent 
domain proceedings, m'.,and the date of acquisition.. Add 
any other,,factsrelevant to the requirements of Section ' 

122(g). 1 . . .- - . .. -

6. Respondent represents, and for the purposes of this 

order EPA accepts, that respondent's involvement with the 

site is limited to,the following:. [State each fact. Make 

sure to address the elements of Section 122(g)(l)(B), and if 

no cash consideration,is involved, Sections 107(B) and. 
. .lOl('35). 1 >. . . .  . .  

I .~ .. . i '  

7 .  I. Payments.requir'ed tv be made by Respondent pursuant 
to this Consent Order are a minor portion Of the total 

response costs at the Site which EPA. based upon currently 

available information, estimates to be between S-and s-. 

[NOTE: This statement need not be included if EPA is 
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settling only,for access and due care assurances. The 

dollar figure inserted should include the total response 

costs incurred to.date as well as EPA's projection of the 

total response costs to be incurred during completion of the 

remedial action at th.e site.] 
 . .  

, .  

IV. . DETERMI"s 
. .  

Based upon the'findings of Fact set forth above and.on 
the administrative record for this Site, EPA has determined 

that: 


1. The Site as described-in Section 1'1.of this Consent 
order is a "facility" as that term is defined in Section 
101(9) Of CERCLA, 42 U.S.C. 9601(9).- . . . ? , ., % .  

. .  2. Respondent is.a "person" as that term is defined in 
section i01(21)..ofCERCLA', 42 U.S.C. 9601(21).. 

.. 
3. .. Respondent is an "owner" of a' facility within the

CERCLA, 42 U.S.C. . .  . ..meaning of Sect,ion.i07(al(ll.of 

9607(a)(l), and,a"potentially responsible party" within the 

meaning of Section 122~gl(lIof CERCLA, '42;U.S.C. . . ~. 

96.22(9)'(11. . . 

4 .  The past, present or future migration of hazardou's 
substances from the Site constitutes an actual or threatened 
"release" as that term is .defined in Section lOl(221 .Of 
CERCLA, 42 U.S.C. 9601(22). 


5. Prompt settlement with the Respondent is 

practicable and in the public interest within the meaning of 

Section 122(gI(l) of CERCLA,.42 U.S.C. 9622(g)(1). 


6. This consent Order involves at most.only a minor 

portion,ofthe response costs at the Site pursuant to 

Section 122(g)(l) of CERCLA, 42 U.S.C. 9622(gl(lI. .[NOTE:

This Statement need not be included if the Agency is 

settling only .for access and due care assurances.] 


' 7 .  Respondent is eligible for 'a minimis settlement 
pursuant to Section 122(g)(l)(Bl of CERCLA, 42 U . S . C .  
9622(9)(1)(B). 

Based upon' the administrative recqrd for .this.Site and 

the Findings of Fact and Determinations set..forthabove, and 

in consideration of the promises and covenants Set forth 


.-. herein, it ishereby AGREED TO AND ORDERED: 



. 

- 1  

. .  
payment, 

- 4 - 9835.9 
.-.. ' 

<I ,  . . .. . .. - . ,~ . . ' ,  . ,., . .. ,. I.. ._ I -.>., 

. ,  . - . , ,VI. ACCESS AND NOTICE 1 .  . '  , -. , 
. .  , ' \, , . , .. ,. ., . j l  1 . ,  !:. I i  I ' - . . 

f : 1. Respondent':herebyL,grants to 'EPA,its' ,'
representatives, contractors, agents,..andall other persons ' 

Performing response actions under EPA's oversight, an 

irrevocable right of access to the Site for the purposes of 

monitoring the terms of.'this.ConsentOrder and performing 

response actions at the Site. Respondent shall file in the 

land-records of (1. - -:., County a notice, 'approved
by EPA2 to subsequen't.purchasers of the ' land,ithat'hazardous' 
substances were disposed of on the site and that EPA makes I , ' :  

.no representations as to the appropriate use of the 
property. ' :  Nottilng.here'in-shall~limitEPA's r.ightof access 
undeLapp1.icable '1aw.. . . : 3 . - , . 2 . - '  ,.: , . - .  I . . . . .ij 

, ,  . .  I ,\; . , .. .-, .., . 
- 6 2 

2 .  Nothing in this Consent Order shall in ally manner 
restrict or' 1-imit.the nature or.scope of resporis'e .actions . 
Khich may be taken by EPA in fulfiiliiY+its dresponsibiliti'es
under 'federal law.. Respondent recognizes that the 
implementation of response:'.acti.onsat the Site may:;hterfere
with the use of 'h.isproperty.' Respondenti'.agrees-to2 . 1  ' . 1: 

cooperate.with EPA in"the implementation of response 'actions 
at the Site and furt'her agrees not to'interfere:with'kuch 
response actions. . ( '  - .  

...LDUE . , c,;. ~, . ....~ I 

- .  - ,  I ~ .- ,  . ,,,.VI1 . .  _ . I  .. 
.. .  . .  . : ,  . - . . > . . ; . '  .,'.. . " '  ,.. i.: ' .  , .-, 

3 .:' -Nothing in'.th~is; ~COnS,trUed . ~ 'Consent .:Ooideishail-be' ' relieve.Respondent of his duty to excercike due-care with .to.. 

respect to the hazardous substances at the Site or his duty 
to comply.with all appldcable 1,aWs' and'regulatfons. i 

' . L 1  :.. .  
L _ 8 . .. , . .  . , ,. , - - F t '  . ,  ; :I .~ 

. . .  . .  

.-_I

of4. responderit it shall pay-the sun '.$'. to'the ' 
Hazardous*--Substance,Superfund 'within;-.days, [ i.nsert sho'rt 
time period;-:,.'io; 30 or '45 days] o f  the eifective3ate 
of this Consent.Order; "[NOTE:' If EPA is settling'onl'y for'. 
access, notice and due'care assurances, then thisLsection - ' . d  

may be omitted..,;.f �PA is settling f o r  an agreement by s. the 
owne'r to perform 'response act'ivities [removai'-s+nce a 
consent decree i's required for remedial activi~i'esl'rather. '-:
than a cash then the following section should'be 
substituted: "=TO. BE PERFO- : Respondent agrees to 
perform [insert general description"0f activities to be 
performed]., as more fully,described in the Scope Of Work and 
SC,hedules attached heret'o'as Exhibit.A' and incorporated
herein, and in accordance~'pith.'the'schedu.les . .aria standards " ' 

I .~ . *  - . I  1. . < .  , .* . :a .  . 
* ...,' .  1 

" .  
. 

. . ' <. 
~ . .  , .I. < .  . 
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set forth therein. Based on information provided by
Respondent; EPA estimates the present value of this work to
be approximately 5 -. I* J . 

5: The payment.specified in Paragraph 4 shall be made 
by certified or cashier's check payable to "EPA Hazardous 
.SubstanceSuperfund." Each check shall reference-thesite 
name, the name and address of the Respondent, and the EPA 
docket number for ttiis action, and shall be sent to:  

. .  

[Insert address,:for Regipnal lock box] 


6. Respondent.Shall:.simultaneously send a copy of its 

check So:. 


[ In'sertname and address'of Regional Attorney
or.Remedia1 Project Manager] ., 

. . 

' 1x: CIVIL PP-

7. In addition to any other remedies or sanctions . ' 

.availableto EPA, the Respondent shall be subject to a civil 

penalty of up to $25,000 per day for each failure'or refusal 

to comply with any term or condition of this Consent Order
-
pursuant to Section 122(1) of CERCLA, 4 2  U.S.C..,9622(1).
[NOTE: If the Respondent is to perform the removal action 
under the Consent Order, stipulated penalties should be 
considered.] . . . 

X.' -ON O E . R E S P m  


8 .  The,Respondent certifies that to the best of his 
knowledge.and'beliefhe has fully and accurately disclosed 
to EPA and stated in Paragraph 6, Section 111, all 

information currently in his [itsl possession and in the 

possession of his agents, [or in the..possessionof its 

officers, directors, 'employees,contractors or agents1,which

relates in any~wayto his [itsl qualificati0ns.fOr a 
minimis settlement Under section 12~(g)(l)~(B)of CERCLA. 
[NOTE: In very limited circumstances this language may be 

omitted if EPA determines that the risk'ofdiscovering

information which would disqualify the Respondent from a 
minim& settlement,is negligible. 1 

. .  . 

XI..' CoVENRNT NOT TO S y E  

9. Subject to the reservation of rights in Paragraphs
11 and 12;section XII, of.this.ConsentOrder, upon payment
of the amounts specified in'paragraph 4 ,  Section VIII, Of 
this.Consent Order [NOTE: If work is t o  be.performed instead 

! 
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. .  . ..of a cash.payment, this?sentence'should reab:'m;+dn
satis,factory.complgtion of'the work,!specified.in the-scope
of X o r k . "  If EPA is settling only for~-access:anddue care 
assurances, this sentence should read:. "upon ?he effective 
date of.thds,ConsentJ EPA coCena^ntg not to.sue o r  .,.. .take-any.other civil or .admin+strati-ve'action'a,gain$t"the
Respondent,f o r  any and all civfl,.liabilityfor-injunct'fve ' , 

re1ie.for  reimbursement of resp0ns.e co'st:s~pursuant to.. . 
sections 106 or  i07(a)'of CERCLA, ~'Z,'U.S..C.,9606'ti?'96of,(d)., 

or Section 7003 of the Resource Conservation,and Recovery 


' 

Act, as amended,.42 U.S.C..~
6973: with-!regard 'to the Site. 


10. In consideration of EPA's covenant not-to.sue in 
Paragraph,9,..Secti,on the .~XI, of-thisConsent-:O.rder;c 


I .Respondent agrees not to assert any claims or  causes'of
actien against the United States or its contractors or its 
emP.lOyeeS,or  the-Hazardous Substance'-Superfundarising out 

'of'expenses incurred ~or.payments'made[ o r  work performed] 
pursuant to this Consent Order, or  to seek any other .costs. 
damages, or  attorney's fees'from the United States or  its 
contractors or  employees arising out.of,responseactivities ,

' at the Site: . ~ ',;. . .. I i .  .. _I 
' .,i . 8 , . J . .~i 

, ,; . ,,: ..- , .. .  
, , . _ .  .-A- ., ... ! '  .- . .  L,> -* , ,  . , I  

, XII. RESERVATION OF BIGHTS . . . . 
, . I . I .li . . , I 

. .  

ll..: Nothing'.in this'consent Order..i? intendedlto be , . , 

nor  shall i,t.bezconstrued'as a-;release'or,covenant.not,to..:,:

1 .  sue for any-claim.orcause'of action, administrative or  . .judicial,,atlaw or  in equity, which the United States; 

including EPA, may have against Respo.ndent f o r :  
n . .  

.. . .  

2) any liability as a re.r'+ltof failure,to-.provide,> 

access;,.notice; or otherwise.comply'wit,hParagraphs 1. .and .2,
. 
section ~~;of-this. 
consent Order;:" ... '* 

I 

. .  
: 

. . , L  

." 
, 

. ;.,.(., ? , . ,. , *. .  , ., . 
~, . .  ... : .. 

b).'any liabiyity.as .a resulit.of failure.:to'exergise due 

. .  . .care with respect to. .iia'zardous.s&stances. -at..t.he'-Site; . - -,.: .. . . . , 

'of fa,iiure,c)'any 1iabili.ty as ,a'-result to.make:,the' , 
payments.[or perform the'Work] requi.red*by Paragraph .4, 
Section VIII; of.thisConsent Qrder;, :". ' .-. 

b _'," . ..t'. ,_ , .  

d) ,any liabilify resulting ,;f:romexacerbation by."
Respondent of the release oFthreat of 'releaseof hazardous 
substances from the Site; . .._. .-

, ,, .  , -:-> 
~ . i-.. 

e) any and all criminal , liabi,lity;or, . i .  . I . ..I .. . .  . .. 

: :f).any matters .not'express1y"included 1n.the .covenant 
not to.sue set forth in Paragraph 9,' SeCtiOn.XI; Of this : , , .  

Consent Order; including, without iimitatioti; any iiability 
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for damages to natural resources. [NOTE: This natural 

reSOuTCe damage reservation must'be included unless the 

Federal natural resource trustee has agreed to a covenant 

not to sue pursuant to Section 122(j)(2)of CERCLA. In 

accordance with Section 122(j)(l)of CERCLA, where the 

release or threatened release of any hazardous substances at 

the site ,mayhave resulted in damages to natural resources 

under the trusteeship of the United states, the Region

Should notify the Federal natural resource trustee of the 

negotiations and encourage the trustee to participate in the 

negotiations.] 


12. Nothing in this Consent Order constitutes a 

covenant not.t.0sue or to take action or otherwise limics 

'the ability of.the United States,'including.EPA, to seek or 

obtain further-relieffrom the Respondent, and the covenant' 

:not Fo sue in Paragraph 9, Section XI, of this Consent Order 
.isnull and void, i f  information different from that 
specified in Paragraph 6, Section 111, is discovered which 
indicates that Respondent fails to meet any of the criteria 
specified in Section-lZZ(g)(l)(B)of CERCV. . . 

13. Nothing in this Consent Order is intended as a 

release.or covenant not to sue for any claim or cause of 

action, administrative or judicia1,'civil or criminal, past 

or future, in law or in equity, which the United States,

including EPA, may have against any person, firm, 

corporation or other entity.not a signatory to this Consent 

Order. 


14. EPA and Respondent agree that the actions 

undertaken by the Respondent in.accordance with this Consent 

Order do not constitute an admission of any liability by the 

Respondent. The Respondent does not admit and retains the 

right to controvert.in any subsequent proceedings, other 

than proceedings to implement or enforce this Consent Order, 
the validity of the Findings of Fact or Determinations 
contained in this Consent Order. 


XIII. 


. 15. Subject to the reservation of'rights in Paragraphs
11 and 12, Section XII, of'this Consent Order,.EPA agrees
that by entering into and upon carrying out the terms of 
this Consent Order, ,Responderitwill have resolved his 
liability to the United states for those matters set forth 
in the covenant not to sue, Paragraph 9 ,  Section XI',as 
provided by Section 122(g)(5)of CERCLA, 42 U.S.C. 
9622(g)(5),and shall have.satisfied,his liability for those 
matters within the meaning of Section 107(a) of CERCLA, 42 
U.S.C. 9607(a). 

I
I
i 

. i 



- 8 - 9835.9' 

- ,  I .  , - ,  , 
', x1v;' < . 

, , _ .  '. ! , , . . . ~  ..I 

16. This Consent Order shail:adply t o  and be binding 
upon the Respondent and his heir,s;~agents,and assigns [its
officers,directors,.employees. agents, successors and: 
assigns]. .The signatory represents that he'is.fully
authorized to.enter into t,heterms,andconditions of this . 
Consent Order and to legally bind the Respondent. [NOTE: '. 
The preceding sentence and,thebracketed phrase in the first 

..sentenceshould be used if the respondent is a corporation 
or entity other than a natural.Person.] In the event that -1 
the Respondent transfers title or',possession:ofthe Site, he 

shall riotify the United States.EPA (at the address included 

.in'hragraph'6, Section VIII) prior to any such transfer and 
shall continue to be bound by all of the terms and . .  
conditions of this consent Order unless EPA agrees otheriise 
and modifies this Consent Order accordingly,.~ - .-

...,
I .  

X V :  	0 
. . . _ ,  

17.' This Consent .Or.dershall be.'subject to a.thirty2 7 

day,publiccomment,period pursuant to Section 122(i) of'. ". 
CERCLA, 4 2  U.S.C. 9622(i). .In,.accordance.withSection 

122(i)(.3.)of,CERCLA,42 U.S.C. 9622(i)(3), EPA may withdraw 

or m0dif.yconsent to this Consent Order if comments received,

disclose facts or considerations which indicate that this 

Consent Order is inappropriate, improper, or inadequate.J 

. .  
X V I .  	 ... 

. .  . . .  

18. The Attorney'General 'or.hisdesignee.:hasissued - . 
priot written apprpval of the .settlementembodied in this 
Consent 0rder.in accordance with Section 122(g)(4) of :. ' 

CERCLA. -..[NOTE: Attorney General approval .usuallywill'be. .required for pe minlmls consent orders because the .total . .  
past and projected response costs at the site will exceed 
$ 5 0 0 , 0 0 0 ,  excluding interest. In.the event that Attorney
General approval is not required,'theorder should not 

include this Paragraph 18.. but.should include the following 

as a separate numbered paragraph in the Determinations 

section (Section IV) above: "The,RegionalAdministrator of 

EPA, Region.;, has-determined that the total-response 

costs incurred to date at or in connection.with thesSite do 

not exceed $500;000, excluding interest, and that, based 

upon information currently.known to EPA, total response 

costs at.or ,inconnection with the Site are not anticipated 
to exceed $500,000,, excluding interest, in.the .future. Use 
of this determination requires changes to the model -, 
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Statement of Facts in Section I11 above; specifically,

Paragraph 3 of the Facts should delete “and will undertake 

response actions in the future.“ Paragraph 4 of the facts 

should delete “and will continue to incur response costs at 

or in connection with the site.”] 


XVII. 


19. The effective date of this Consent Order shall be 

the date upon which EPA issues written notice to the 

Respondent that the public comment period pursuant to 

Paragraph 17. Section XV. of this Consent Order has closed 

and that comments received, i f  any, do not require

modificat’ion of or �PA withdrawal from this Consent Order. 


IT IS SO AGREED AND ORDERED: 

[Respondent(s)l 


By: 
[Name I [Date1 

U . S .  Environmental protection Agency 

By: 
[Name I [Date1 

_... 


L


! 
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!,' 

MODEL CERCLA SECTION 122(u)(4) CONSENT D m . .  
FOR SFTT- WITH LACuGJOhNERS'.UNLlER S E C T u ( a )(1)(BL 

- . . . - . ~. 
. .  . -. ,  - . I  ,. . 4 '  . .UNITED STATES OF AMERICA, I '  . ' ) 8 .  . 

)-Plaintiff ;- .. ~. ) J  'Civil Action NO.
) 

- .v.  	 I ~ . .  . . 1 . 'Judge 
. . . 

* ' ) '  . . , . .  .1 , 

[ INSERT,NAME ( S )  OF DEFENDANT ( S) , I  . .)' . .  
. -. .  ' .) . -' ., . . . ,  , " , t'. 

Defendant(s)'-. ~ . .. 
, . , ,  - ",/' . 'L 

. .  , .  )" ' I . .  

v P 

[NOTE: If the complaint concerns causes'of ac'tion ' ' 
which are not resolved by this document or names defendants 
who are not signatories to this document, the.title'should 
be "Partial Consent Decree."] 

- -... 
WHEREAS, the United States of America, on behalf of the 

Administrator of the United States Environmental.Protecti0n ' 

Agency ("Plaintiff" or "United States").filed a complaint ,on. .  
[insert date] against [insert defendant's name] . .
("Defendant")pursuant to [insert causes of action and-: 
relief sought, w, Sections 106 and 107(a) .ofthe 
Comprehensive Environmental Response, Compensation, and 

Liability Act of 1980, as amended by the Superfund'

Amendments and Reauthorizatio..Act of 1986 ("CERCLA"),Pub. 

L. No. 99-499, 4 2  U.S.C. 9606 and 9607(a), and Section 7003 
of the Resource Conservation and Recov,eryAct, as .amended 
("RCRA"), 42 U.S.C. 6973, seeking injunctive relief 
regarding the cleanup of the [insert site name] ("Site,")and 
recovery of costs incurred and to be'incurred in responding 
to the release or threat of release of hazard0,ussubstances 
at or in connection with the Sitel;. 

WHEREAS, the'United States has incurred'and cont:inues 

to incur response costs in responding to the release Or 

threat of release of hazardous substances at or in 

connection with the Site; 


WHEREAS, the'Regiona1Administrator o f  the United 
States Environmental'ProteCtion Agency,.Region -
("Regional Administrator"), has determined that Prompt,. : 
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settlement of this case is practicable and in the public

interest; 


;.IHEREAS,this settlement does not invclve the payment

of response costs [delete this clause if cash consideration 

is included pursuant to Section VI; 


WHEREAS, based on information currently available to 
the Environmental Protection Agency ("EPA") ,  the Regional
Administrator has determined that Defendant qualifies for a 

~~ settlement pursuant to Section 122(g)(ll(Bl of 
CERCLA ; 

WHEREAS, the .United Statesdand the Defendant agree that 
settLement of this case without further litigation and 
without the admission or adjudication of any issue of fact 
or law is the most appropriate means of resolving this 
action ; 

NOW, THEREFORE, it is ORDERED, ADJUDGED and 

DECREED as follows: 


This.Court has jurisdiction over th8 Subject matter and 

the parties to this action. The parties agree to be bound 

by the terms of this Consent Decree and not to contest its 

validity in any subsequent proceeding to implement or 

enforce its terms. 


11. 

c 


This Consent Decree shall apply to and be binding upon

the United States and the Defendant; his heirs, agents, and 

assigns [its off.icers,directors, employees, 'agents, 

successors and assigns]. The signatory represents that he 

is fully authorized to enter into the terms and conditions 

of this Consent Decree and to legally bind the Defendant. 

[NOTE: The preceding.bracketed language should be used if 


. .the Defendant is a corporation or entity other than a 

natural person.] 


1x1. DEFI"S 
' '"Site" shall mean that parcel of property located at 


[insert address and general description], more particularly ~ 

!described as.[irisert legal description of the property owned 	 i 
iby Defendant]. [NOTE:
additional definitions.]It may be necessary to include I
i 

?. i 
I 
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.IV. ACCFSS AND n-
1. Defendant hereby qrants to EPA, 'its * 

representatives contractors, agents, and all other ,persons.
performing.respojrse actions under EPA's oversight, an 

irrevocable right of access to the Site for the purposes of 

monitoring the terms of this Consent Decree and performing 

or monitorin9,performance.of,response actionstat the Site. 

Defendant shall file in the land ,recordsof + ' ' 

County a notice,' approved by EPA, to subsequent purchasers
of the land that hazardous substances were disposed of on 
the site,.and -.hat EPA;makes;no.representation.as to the' 

appropriate'use of the property. Nothing herein Shall'limit 

EPA's right'of access under applicable law. In'the event ' . 
that,defendant.transfers tit.le.orpossession of the Site, he 
shall continue to be bound by all of the terms and & .. . 
condLtions of this Consent Decree and shall notify the 

-United States EPA.prior.to any such transfer: . , .' . . !  . . .  . .  . _, - . r  ,. . _ I  ' , . ,  2 . : 

2 .  Nothing in this,.consent Decree ishall ..in,any'mariner 
restrict or, limit.the nature or.scope.of response act'ions ' I ,  

which may be taken by EPA in exercising its authority under 
federal.law. Defendant recognizes that the implementation
of response actions at:,theSite may interfere with.the use 
of tiis property. Defendant agrees.to cooperate with EPA in 
the .implementationof response actions at the Site and 
further agrees not to interfere with such response actions. 

. . ~. .  . ,V .. PAYMENT , : 
.. 	 I .  

. 
. -I. , Respondent shall pay.the'sumof $2to the 

Hazardous Substanc,eSuperfund within - days [insert short ' 

time period, a,10, 30 or 45 days] of the effective date 
of this consent Order. [NOTE: If �PA is settling only for 
access, notice and due care assurances, then.this section 
may be omitted. If'EPA is settling for an agreement by the 
owner to perform.response-activities,,rather than 'a cash. 
payment, then the.following.Sectionshou'ld be substituted:. 
'1- M BE w:o Respondent agrees to perform [insert
genera1,descriptionof -activit.iesto be performed], as more 
fully described in the Scope of Work and schedules attached, 
hereto,as.ExhibitA and incorporated herein,.and in 
accordance with the schedules and standards S'etforth ' .  

therein. Based 0n;information provided by~Respondent,EPA 
est,imatesthe present value of this work to be approximately 
s -. " 1 . .  

, I 

2. The payment,specified in Paragraph 1 of this. 

Section; shall be made by.certified or cashier's check 

payable .to ?EPA Hazardous Substance Superfund." ,Each check 
shall reference the site name, the name and addtess.of the . . ,  ~. . .  

-
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Respondent. and the EPA docket number for this action, and 

shall be sent to: 


. .  

[Insert address for Regionai lock box] 


3 .  Defendant shall simultaneously send a copy of its 
Check to: 

[Insert name and address of Regional Attorney or Remedial 
Project .Manager1 

VI.' 


Nothing in this Consent Decree shall be constcued to 
relieve Defendant of his duty to exercise due care wjth 
respect to hazardou,s Substances at the Site or his uty to 
comp+y w,ith all applicable laws and regulations.2 . .  

VII. '-

In addition to any other remedies or s.anctions 
available to the United states',Defendant shall be subject 
to a civil penalty of up to $25,000 per Gay for each failure 
or refusal to comply with any term or condition of this 
Consent Decree pursuant to Section 122(1) of CERCLA, 4 2  
U.S.C. 9622(1)., [Note: If the defendant is to perform
remedial action under the Consent Decree, stipulated
penalties, pursuant to Section 121(e)(2) must be included.] 

VIII. CERTIFICATION OF 

The Defendant certifies that, to the best of his [its]
knowledge and belief, he [it] has fully and accurately
disclosed to EPA.al1 information currently in his [its]
possession and 'in the possession of his agents [and in the 
possession of its officers, directors, employees, 
contractors or agents] which relates in any way to his [its]
qualifications for a &lim& settlement under Sec.tion 
122(g)(1)(8) of CERCLA. [NOTE: In very limited 
circumstances this language may be omitted if EPA determines 
that the risk of discovering information which.would 
disqualify the Defendant fr0m.a minimis settlement is 
negligible. The bracketed language in this paragraph should 
be used if the Defendant is a corporation or entity other 
than a natural person.L.] 

IX. NOT TO SUE 


1. Subject to the reservation of rights in Section X ,  
Paragraphs 1, and 2, 'ofthis Consent.Decree, upon entryof 

! 

t 
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- i - '  
. , . .  

. I  , , ,... . .  , ;,I -> ' - , ' I  . . I .  . 
.. . .  

this consent Decree, the United .s.tatescovenants not to sue 

or take any other civil or administrative action against the 

Defendant for'any &id a1.1 civil liability for reimbursement 

of r.esponsecosts or for injunctive,reliefpursuant to 

Sect.ions:~1060.r 107(a)'of CERCLA,' 4 2  U.S.C. 9606 or ' 9 6 0 7 . ( a ) ;  
or Section 7 0 0 3  of RCRA, 4 2  U.S.C. 6973, arising from 
conditions existing at the Site as 'ofthe date of entry of 
this Consent Decree. . . 

i ' . 

2. In consideration of the United States' covenant not 
to sue in Paragraph 1 of this Section,'the Defendant agrees 
not to assert any claims or causes of action against the 
United'States or' its contractors or 1t.S employees 'or the' 
Hazardous Substance superfund'arisingout.of expenses ,- . 
incurred or payments made [Or work p.erformed'1'pursuant to 
this Consent Decree-,or to seek any other costs, damages, or 
attorney's fees from the united States arising .out.of 
response activities at the Site. 

I ::.. . , ~ .. .  . .  . I :. .,. ' . X'. ' EF,SB?VATION OF R I G m  , . . 
. . 

/L... '1.' Nothing -.inthis-consent DeCr.ee is.,intended t o  be . . .  
nor shd1l;it be construed as a release or.covenant.notto 
sue for any c1ai.mo r  cause of action, administr.ativeor , , ,  . .
judicia1,'atlaw or in eguity, which the United,States,, . .  iincluding EPA, may have against Defendant for':. . . .  , , 

a) failure to provide access, notice or otherwise 
comply with Section IV, Paragraphs 1 and 2 ,  of.this Consent 
Decree: 

. ..
-b')'failureto.exercise due"ca're. . .With. .respect to . ... 

hazardous'substances at.the.Si.te; - I .- .. 
c) exacerbation of the release or threat'of release of
. . 

- .haz.ardoussubstances from the Site;, , . ,  . '  < . 
. .  

d) any liabiii'ty resulting from'the'introductionof!any ,'
hazardous substance, pollutant,,or contaminant by any .person 
at the Site after,the entry of,this Cons,ent'Decree;.. .  

, e )  'ariy +nd,all criminal liability'; or 

f ). any matters not'expressly included in 'thecovenant , '  

not to sue set forth'in Section IX, Paragraph 1, of this 
consent Decree, including, without limitation, any liability
for damages to natural resources. [NOTE: This natural 
resource damage reservation must.be included WileSS,the 
Federal natural resource trustee has agreed to a'COVenant 
not to sue'pursuant to Section 122(j)(2) of CERCLA. ' In 
accordance with Section 12ZCj)(1) of CERCLA, where the 

I 


I 
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release or threatened release of any hazardous substances at 

the site may have resulted in damages to natural resources 

under the trusteeship of the United States, the Region

should notify the Federal natural resource trustee of the 

negotiations and encourage the trustee to participate in the 


.negotiations.] 

. .  

2. In the event that the United states asserts any

claim or cause of action against the Defendant pursuant to 

Section X', Paragraph 1, of this Consent Decree, the 

Defendant shall bear the burden 0f.provingthat any release 

or threat of release which is.thesubject of the claim,or 

cause of action is attributable SOlely to conditions 

existing at the Site as of the date of entry of this Consent 

Decree.
-

3 .  Nothing .in this Consent Decree constitutes a 
covenant not.to sue or to take action or otherwise limits 
the ability of the United ,States,including EPA, to seek or 
obtain further.relieffrom the Defendant, and the covenant 
not to sue in Section IX, Paragraph 1, of this Consent ' 

Decree is null 'and void, if information not currently.known ! 
to the United States is discovered which indicates that 
Defendant fails to meet any of the criteria specified in 
Section 122(g)(l)(B) of CERCLA. ,j 

4 .  Nothing in this Consent Decree is intended as a 
release from or covenant not to sue for any claim or cause 
of action, administrative or judicial, civil or criminal, 
past or future,.inlaw or in equity, which the United 
States, including EPA, may have against any person, firm, 
corporation or other entity not a signatory.tothis Consent 
Decree. 

5 .  United States and Defendant agree that the actions 
undertaken by the Defendant in accordance with this Consent 
Decree do not constitute an admission of any liability by
Defendant. 

XI. * 
Subject to the reservation of rights in Section X ,  

Paragraphs 1 and 3 ,  of this Consent Decree, the United 
States agrees that by entering into and carrying out the 
terms of this Consent,Decree. Defendant will have resolved 
his liability to the United States for those matters set 
forth in the covenant not to sue, Section IX, Paragraph 1, 
as provided in Section 122(g3(5) of CERCLA, 4 2  U.S.C. 
9622(g)(5), and shall have satisfied his liability for those 
matters within the meaning of Section 107(a) of CERCLA, 4 2  
U . S . C .  9607(a). 

w 
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XI1 . PUBLIC .c- , , I .  : ' .  
I .  

I - ' ,  , .  . . .. . .  
This Consent'Dectee'shall be'sub;ject'tO:a',.thirty+day.'
'' 

pub1i.c comment period. The United States may withdraw '-

consent to'this Consent Decree if'commentsreceived disclose 
facts or considerations which,indicate that this consent 
Decree is inappropriate,,improper, or inadequate..-.- 2 . 	 . , .. .. 1. ' 

,, * '  i 

. .  x111.7 .- . ,  

: The effective.dateof this &sent Decree shall be the: 
date ofLentry by this court, following public-comment.
Pursuant to 'Section.XII .of  this .consentDecree. . , .  

' ? "  -. . .  . .  ' 
;, r .  , . I 

,The United States.of Mer-ica, , [Defeqdant],. . -. . .. .  . .  . ,

By: . . .  , . BY,: '. 
. .  . .  . -

, I  ,, . ,, .I . ! .. 
, :  

_ .  I .., : ~. 

..' SO.ORDERED thk.s' -day Of ,, 19;. ' .  : 

. .  

i 
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