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A Note to the Reader
This NCP document is divided into five parts as follows:
Part1: Tables of Contents

Part I of this document is a series of three Tables of Contents for the NCP proposed rule preamble
(SectionA), the NCP final rule preamble (Section B), and the NCP final rule (Section C), respectively.
The tables provide specific Federal Register page references to the subpart and section discussions that
are included in the three sources.

Part II: National Oil and Hazardous Substances Pollution Contingency Plan: Proposed Rule
Preamble

Part 11 contains a reproduction of the preamble to the National Oil and Hazardous Substances
Pollution Contingency Plan: Proposed Rule published in 53 FR 51394 on December 21, 1988. Unless
directly contradicted or superseded by the final rule and preamble, the preambile to the proposed rule
reflects EPA's intent in promulgating the final rule.

Part II: National Oil and Hazardous Substances Pollution Contingency Plan: Final
Rule Preamble

PartIV: National Oil and Hazardous Substances Pollution Contingency Plan: Final
Rule

Parts III and IV of this document contain the preamble to the final rule and the final rule itself,
published in 55 FR. 8664 on March 8, 1990. The preamble to the final rule consists primarily of responses
to comments received on the 1988 proposed revisions. As noted in the final rule preamble, the preambles
to both the proposed and final rules should be consulted when issues arise on the meaning or intent of the
final rule.

Part V: Key Terms Index

The Key Terms Index was developed based on experience and knowledge gained over the past
several years through the NCP revision project and seeks to be as comprehensive as possible. The
primary references included are the NCP final rule and the preamble to the final rule, as well as selected
references to the preambile to the proposed NCP. These latter references are more general and highlight
only certain sections of the preamble to the proposed rule and are not intended to be as comprehensive as

those for the final rule and preamble.

The references contained in the Key Terms Index appear in three different ways, in the following
onder, depending on the source referenced:

. References to the preamble of the final NCP appear in regular, non-bold type. For
example, pages 8769-8770 always appear in regular type.

. References to the final NCP appear in bold type. For example, pages 8830-8831 always
appear in bold.

. References to the preamble of the proposed NCP appear with full Federal Register
references. For example, 53 FR 51459 refers to the preamble to the proposed NCP.



The index makes extensive use of subheadings wherever appropriate in order to provide as
precise and detailed references as possible. It also makes free use of cross-references, which permit the
user to search for a reference under several relevant main entries. In all cases, subheadings appear in
italics to assist the reader when searching for a cross-referenced term. If the cross reference includes
italics, it refers to a subheading under another main entry. '

Please direct any comments or suggestions regarding this document to Rhea Cohen, Office of
Emergency and Remedial Response, Office of Program Management, Policy and Analysis Staff (OS-
240), 401 M Street SW, Washington, DC 20460 (telephone (202) 260-2200 or FTS 260-2200).
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“ National Oil and Hazardous Substances Pollution Contingency Pian, Proposed Rule, 53 FR 51394,
December 21, 1988.
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* National Oil and Hazardous Substances Pollution Contingency Plan, Final Rule, 55 FR 8666,
March 8, 1990.
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SUBPART/SECTION/TOPIC

Subpart E -- Hazardous Substance Response

300400

300.400(d)(3);
300.400(d)(4)(i)
300.5;
300.400(c)
300.400(h)

300405

300.5
300.405;
300.410(h)
300.415(c)

300410;
300420

300410
300.410(c)(2);
300.420(c)(5)
300.410(g)
300.415(b)(4);
300.420(c)}4)

300415

300.415(b)(5)(ii)
300.415()
300.5;
300.415(g)&(h);
300.500(a);
300.505;
300.525(a)

300425
300.5;
300425
300.425(d)(6)
300430

300.430(a)(1)
300.430(a)(1)

* National Oil and Hazardous Substances Pollution Contingency Plan, Final Rule, 55 FR 8666,
March 8, 1990.
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Removal action
Removal action statutory exemption . . .. .......covuienenanannn 8694
Removal action compliance withotherlaws ................... 8694
State involvement in removal actions . ....................... 8696
Establishing remedial priorities
Definition of National Priorities List; Establishing remedial
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Construction Completion category on the National Priority List . . .. .. 8699
Remedial investigationifeasibility study and selection of remedy
Introduction ............c0tiiriniereeecnnnacacancnnns 8700
Program goals, program management pnncnpl&c and expectations . ... 8702
Use of institutional controls . ... .....cviivieninenenncoannn 8706
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Applicable or relevant and appropriate requirements

INrOdUCHON . .. iin v nee i ie ieeeeenncennnnannannnns .. 8741
300.5; Definition of "applicable” ...........c.ciiiriiinniannnnn, 8742
300.400(g)(1) .
300.5; Definition of "relevant and appropriate™ .........c.c..cc0..... 8742
300.400(g)(2)
300.400(g)(3) Use of other advisories, criteria or guidance to-be-considered (TBC) . . 8744
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300.515(d)(1) Timely identification of state ARARS . . .. .......c.ccvicnenn.. 8746
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300.430(e)(2)(1)(B) Use of maximum contaminant level goals for ground-water cleanups . . 8750
300.430(f)(5)(iiixA) Location of point of compliance for ground-water cleanup standards . . 8753
300.430(e)(2)(iXF) Use of alternate concentration limits (ACLS) . .. ....cccevuunn... 8754
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When RCRA requirements are relevant and appropriate to CERCLA
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Examples of potential federal and state ARARsand TBCs ......... 8764

* National Oil and Hazardous Substances Pollution Contingency Plan, Final Rule, 55 FR 8666,
March 8, 1990.
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* National Qil and Hazardous Substances Pollution Contingency Plan, Final Rule, 55 FR 8666,
March 8, 1990.
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* National Oil and Hazardous Substances Pollution Contingency Plan, Final Rule, 55 FR 8666,
March 8, 1990.
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* National Oil and Hazardous Substances Pollution Contingency Plan, Final Rule, 55 FR 8666,
March 8, 1990.
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* National Oil and Hazardous Substances Pollution Contingency Plan, Final Rule, 55 FR 8666,
March 8, 1990.
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300.910 Authorization Of USE ... ...t vr ittt et ieineeeeeeonenonnnnnanann 8861
300915 Data FEQUITEMENLS . .o o v o v oo vveoeoeoaeraaconaoaoanseaacanasaasasa 8862
300.920 Addition of products toschedule ......... .. .. ittt 8864
Subpart K — Federal Facilities [Reserved] . ... ........ciiiiieiietinnernonennnenns 8864

* National Oil and Hazardous Substances Pollution Contingency Plan, Final Rule, 55 FR 8666,
March 8, 1990.
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-3381-4)

Nationa! Oil and Hazardous
Substances Pollution Contingency
Plan

AOENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing revisions to
the National Oil and Hazardous
Substances Pollution Contingency Plan
(NCP). The Superfund Amendments and
Reauthorization Act of 1986 (SARA)
amends existing provisions of and adds
major new authorities to the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 {CERCLA). Furthermore,
SARA mandates that the NCP be
revised to reflect these amendments.
The proposed NCP revisions are
intended to implement regulatory
changes necessitated by SARA, as well
as to clarify existing NCP language and
to reorganize the NCP to coincide more
accurately with the sequence of
response actions.

DATES: Comments on the proposed
revisions to the NCP must be submitted
on or before February 21, 1989.
Elsewhere in this issue of the Federal
Register, a separate notice {8 being
published announcing the dates, times,
and locations of public meetings
regarding today's proposed revisions to
the NCP to be held during the public
comment period.

ADDRESS: Written comments on the
proposed revisions to the NCP should be
submitted, in triplicate, to the Superfund
Docket, located in Room LG at the U.S.
Environmental Protection Agency. 401 M
Street SW., Washington, DC 20460. The
record supporting this rulemaking is
contained in the Superfund Docket and
is available for inspection by
appointment only between the hours of
9:00 a.m. and 4:00 p.m., Monday through
Friday, excluding legal holidays. As
provided in 40 CFR Part 2, a reasonable
fee may be charged for copying services.
FOR FURTHER INFORMATION CONTACT:
Tod Gold, Policy and Analysis Staff,
Office of Emergency and Remedial
Response [0S-240], U.S. Environmental
Protection Agency, 401 M Street SW.,
Washington, DC 20480, at 1-202-382~
2182, or the RCRA /Superfund Hotline at
1-800-424-8346 (in Washington, DC, at
1-202~-382~3000).

SUPPLEMENTARY INFORMATION: The
contents of today's preamble are listed
in the following outline:

I Introduction
11. Major Revisions in Each Subpart
I Summary of Supporting Analyses

1 Introduction

Pursuant to section 105 of the
Comprehensive Environmental -
Response, Compensation, and Liability
Act of 1880, Pub. L. No. 86-510, as
amended by section 105 of the
Superfund Amendments and
Resuthorization Act of 1888, Pub. L. No.
99-499, (CERCLA or Superfund or the
Act), and Executive Order (E.O.) No.
12580 (52 FR 2923, January 29, 1987), the
Environmental Protection Agency (EPA)
is proposing revisions to the National
Oil and Hazardous Substances Pollution
Contingency Plan (NCP). Revisions to
the NCP were last promulgated on
November 20, 1885 (50 FR 47912). For the
reader’s convenience and because the
section pumbers are being changed, EPA
is reprinting the entire NCP, except for
Appendices A (Uncontrolled Hazardous
Waste Site Ranking System: A Users
Manual) and B (National Priorities List),
which are or will be proposed
separately, and C (Revised Standard
Dispersant Effectiveness and Toxicity
Tests), for which only minor technical
corrections are being proposed. EPA is
not reproposing those portions of the
NCP that are unchanged and does not
solicit comment on those provisions.
Comment is requested only on new
portions of, or substantive changes to,
the NCP. .

All existing subparts of the NCP have
proposed revisions and several new
subparts are being added. Furthermore,
because the NCP is being reorganized,
many of the existing subparts have been
redesignated with a different letter. The
proposed reorganization of NCP

subparts is as follows:

Subpart A—Introduction )

Subpart B—Responsibility and Orgenizatio
for Response

Subpart C—Planning and ess

Preparedn
Subpart D—Operational Response Phases for
Oil Removal .
Subpart E~Hazardous Substance Response
Subpart F—State Involvement in Hazardous
Substance

Response
Subpart C—Trustees for Natural Resources
Subpart H--Participation by Other Persons
Subpart |-~Administrative Record for
Selection of Response Action
Subpart }—Use of Dispersants and Other
Chemicals ’
Subpart K—Federal Facilities {Reserved)

In today's revisions to the NCP, EPA
is proposing a broad and comprehensive
rulemaking to revise as well as
restructure the NCP. The primary

purpose of today's proposal is to
incorporate changes mandated by the
Superfund Amendments and -
Reauthorization Act of 1988 ([SARA) and
to set forth the EPA’s proposed
approach for implementing SARA.
SARA extensively revised existing
provisions of and added new authorities
to CERCLA. These changes to CERCLA
necessitate revision of the NCP.

The regulation and the rest of the
preamble use the term “CERCLA" to
mean CERCLA as amended by SARA;

" the term “SARA" is used only to refer to

Title I, which is an Act separate from
CERCLA, and to other parts of SARA
that did not amend CERCLA. The term
““SARA" is used in this overview portion
of the preamble, however, to highlight
the changes to CERCLA.

A. Statutory Overview

The following discussion summarizes
the CERCLA legislative framework, with
particular focus on the major revisions
to CERCLA mandated by SARA as well
as those mandated by E.O. No. 12580,
which delegates certain functions vested
in the President by CERCLA to EPA and
other Federa} agencies. In addition, this
discussion gives reference to the specific
preamble sections that detail how these

_ changes to CERCLA are reflected in
today’s proposed rule.

1. Reporting and Investigation.
CERCLA section 103 requires thata
release into the environment of a
hazardous substance in an amount
equal to or greater than its “reportable
quantity” (established pursuant to
‘section 102 of CERCLA} must be
reported to the National Response
Center. Title Il of SARA establishes a
new, separate program that requires

- releases of hazardous substances, as

well as other “extremely hazardous
substances,” to be reported to State and
local emergency planning officials. The
preamble discussion of Subpart C
summarizes Title Il reporting
requirements.

CERCLA section 104 provides the
Pederal government with authority to
investigate releases. SARA amends
CERCLA section 104 to clarify EPA’s
investigatory and access authorities,
explicitly empowering EPA to compel
the release of information and to enter
property for the purpose of undertaking
response activities. Amended section
104(e) also provides Federal courts with
explicit authority to enjoin property
owners from interfering with the
conduct of response actions. SARA -
further amends CERCLA section 104 to
authorize EPA to allow potentially
responsible parties (PRPs) to conduct
investigations. The preambleé discussion
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of Subpart E details how these revisions
to CERCLA are reflected in today's
proposed rule.

2. Response Actions. CERCLA gection
104 provides broad authority for a
Federal program to respond to releages
of hazardous substances and pollutants
or contaminants. There are two major
types of response actions: the first is
“removal action,” the second is
“remedial action.” CERCLA section 104
is amended by SARA to increase the
flexibility of removal actions. This -
amendment increases the dollar and
time limitations an removal ections from
$1 million and six months ta $2 million
and one year, and allows & new
exemption from either limit if
continuation of the remaval action is
consistent with the remedial action to be
taken. (The existing exemption for
emergency actions remains in effect.)
SARA also amends CERCLA section 104
to require removals to cantribute to the
efficient performance of a longterm
remedial actian, where practicable.

In addition, SARA amends CERCLA
section 104 to require that, for the
purpose of remediat actions, primary
attention be given to releases posing a
threat to huinan health. (To this end.
SARA also amends CERCLA section 104
to expand health assessment
requirements at sites and to allow
individuvals to petition ATSDR for health
assessments.)

Among the major new provisions
added by SARA are CERCLA sections
121(a) through 121(d}, which supplement
sections 104 and 106 by stipulating
general rules for the selection of
remedial actions, providing for review of
remedial actions, and describing
requirements for the degree of cleanup.
These new sections codify rigorous
remedial action cleanup standards by
mandating that remedial actions meet
applicable or relevant and appropriate -
Federal standards and more stringent
State standards. Where the remedial -
action involves transfer of hazardous
substances off-site, this transfer may
only be made to facilities in compliance
with the Resource Conservation and |
Recovery Act (RCRA) (or other
applicable Federal laws} and applicable
State requirements. {EPA has proposed
separately the regulatory requirements
for the off-site transfer of hazardous
substances and codify these in the final
NCP, 53 FR 48218, November 29, 19888.)

Section 121 emphasizes a long-term
perspective on remedies by requiring
that long-term effectiveness of remedies
and permanent reduction of the threat
be considered and that the calculation
of the cost-effectiveness of a remedy
include the long-term costs. including
the cost of operation and maintenance.

The section mandates a preference for
remedies that permanently reduce the
“valume, toxicity, or mobility™ of the
hazardous substance, and requires that
remedies use permanent solutions and
altemative technologies or resource
recovery technologies to the maximum
extent practicable. The preamble
discussion of Subpart E details how
these revizions to CERCLA are reflected

" in today's proposed rule.

3. State and Public Participation. New
CERCLA section 121(1') reqmres the
“substential and
inveolvement of the States in the
initiation, development, and selection of
remedial actians. States are to be
involved in decisions on conducting
preliminary assessments and site
inspections. States will also have a role
in long-term planning for remedial sites
and negotiations with potentially
xesponsible parties. In addition, States
are to be given reasonable opportunity
to review and comment on such
documents as the remedial
investigation/feasibility study (RI/FS)
and the proposed plan for remedial
action. CERCIA also provides in section

- 121{e)(2) that a State is permitted to

enforce any Federal ar State standard,
requirement, criterion, or limitation to
which the remedial action is required to
conform. .

CERCLA section 104(d) provides that
a State may apply to carry out the
response action. This section allows

- States to enter into cooperative

agreements with the Federal government
to conduct response actions. SARA
amends CERCLA section 104 to make it
easier for States to enter into such
cooperative agreements. The preamble
discussion concerning Subpart F details
how these revisions to CERCLA are
reflected in today's proposed rule. .

SARA adds a new CERCLA section
117 to codify public involvement in the
Superfund response process. This
section mandates public participation in
the selection of remedies and provides
for grants allowing groups affected by a
release to obtain the technical expertise
necessary to participate in
decisionmaking. Proposed community
relations requirements are described in
section H of the Subpart E, § 300.430
preamble discussion.

4. Enforcement. CERCLA sections 106
and 107 authorize EPA to take legal
action to recover from responsible
parties the cost of response already
underway or to compel them to respond
to the problem themselves. SARA adds
to CERCLA a number of provisions that
are intended to facilitate responsible
party financing of response actions.
CERCLA section 122, for example,
provides mechanisms by which

settlements between resporisible parties
and EPA can be made, and allows for
“mixed funding™ of response actions,
with both EPA and respansible parties
contributing to respanse costs.

SARA creates a new CERCLA section
310, which allows for citizen suits. Any
person may commence a civil action on
his/her own behalf against any person
(including the United States and any
ather governmental instrumentality or
agency, to the extent permitted by the
eleventh amendment to the .
Constitution), alleged to be in violation
of any standard, regulation, condition,
requirement, or erder which has become
effective pursuant to CERCLA (including
any provision of an agreement under
section 120 relating to Federal facilities).
A civil action may siso be commenced
against the President or any ather officer
of the United States (including the
Administrator of the Environmental
Protection Agency and the
Administrator of the Agency for Toxic
Substances and Disease Registry) where
there is alleged a failure to perform any
act or duty ender CERCLA, including an
act or duty under section 120 {relating to
Federal facilities), which is not
discretionary with the President or such
other Federal officer, except for any act
or duty under section 311 (relating to
research, development, and :
demonstration}. Section 310 requires
that citizen suits be brought in a United
States district court.

SARA amends CERCLA section 113 to
require the lead agency to establish an
administrative record upon which the
selection of a response action is based.
This record must be available to the
public at or near the site. Section 113(j}
provides that judicial review of any
issues conceming the adequacy of any
response action is limited to the
administrative record. The preamble
discussion of pew Subpart I includes the
introduction of administrative record
requirements into the NCP.

8. Federal facilities. Section 120{a}{2)
of CERCLA provides that all guidelines,
rules, regulations, and criteria for
preliminary assessments, site
investigation, National Priorities List
(NPL) listing, and remedial actions are
applicable to Federal facilities to the
same extent as they are applicable to
other facilities. No Federal agency may
adopt or atilize guidelines, rules,
regulations, or criteria that are
inconsistent with those established by
EPA under CERCLA. (For purposes of
the NCP, the term “lead agency”
generally includes Federal agencies that
are conducting response actions at their
owm facilities.)
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Section 120 also defines the process
that Federal agencies must use in
undertaking remediation at their
facilities. It requires EPA to establish a
Federal agency hazardous waste
compliance docket that includes a list of
Federal facilities. EPA must assure that
a preliminary assessment is conducted
at each facility within 18 months of
enactment and, where appropriate,
‘evaluate these facilities for-potential

-inclusion on the NPL within 30 months
of enactment. Section 120{d) clarifies -

. that Federal facilities shall be evaluated.
for inclusion on the NPL by applying = -

listing criteria in the same manner as the -

criteria are applied to private facilities.:
Requirements governing listing are set- .
forth in proposed Subpart E of the NCP
and in Appendix A {the Hazard Ranking
System). Federal agencies must .
commence the RI/FS within six months
of listing on the NPL and enter into an
interagency agreement with EPA.
Section 120{e) provides for joint EPA/
Federal agency selection of the remedy,
or selection by EPA if EPA and the
Federal agency are unable t6 reach an
agreement. CERCLA section 120({f)
makes clear that State officials shall
have an opportunity to participate in the
planning and selection of the remedial
action, in accordance with section 121.
The requirements of the NCP, - -

. including the requirements related to RI/

FS and selection of remedy and the :
administrative record, are applicable to
Federal agency response actions under
CERCLA at NPL and non-NPL sites, -
except where specifically noted that the
requirements apply only to Fund-
financed activities. However, the
deadlines in section 120{e) and the’
requirement for joint selection of the
remedy do not apply at non-NPL sites. A
subpart specifically for Federal facilities
{Subpart K) is reserved in this proposal.
EPA plans to propose Subpart K after
this proposal of the NCP. EPA is
following its usual regulation
development process for this subpart,
including formation of a workgroup. The
workgroup will be managed by EPA and
will include membership of interested
Federal agencies and States. EPA plans
to finalize Subpart K as expeditiously as
possible after consideration of public
comment. -

Even in instances where NCP..

requirements do not appear strictly to
apply to Federal agency response, de

facto compliance may still be necessary.

One such example is the statutory .
limitations of 12 months and $2 million
on removal actions. When eitherof ~
those limits is reached and no statutory
exemption applies, Fund-financed
activity must cease, unless appropriate

.seq

remedial actions are planned. Thus, the
limitations serve two purposes. In
addition to their primary function of
establishing the funding limits on
removals, the statutory time and dollar
limits also serve as markers signaling
the end point of removal authority. In -
order for Fund-financed remediation
activity to continue at a site where a

. statutory limit has been reached and no
- exemption applies, it must be conducted

as a8 remedial action. Thus, while the
limits have no real application to .
Jfunding or duration of response ata -
Federal facility, they do mark the pomt

-at-which applicable remedial
. reqmrements of the NCP must begm to
.be met.

" B. Brief Summazy qf Pmposed Clnmges

to the NCP
In addiuon to incorporaun,g changes

. mandated by SARA and E.O. 12580, the

proposed revisions are intended to:

1. Reorganize the NCP to describe
more accurately the sequence in which
response acuons are taken pmsuant to
the NCP; :

2. Clarify exxstmg language on roles,
responsibilities, and activities of
affected parties; and

3. lncorporate changes suggested by
program experience since the last
revisions to the NCP.

Major revisions in each subpart are
summarized briefly i in the paragraphs
that follow: '

* Proposed Subpart A is similar to

" existing Subpart A, but contains some

clarifying revisions. Proposed Subpart A
also reflects new statutory definitions
and authorities. Subpart B combines the
existing NCP's Subparts B and C; and
the letter designations of existing
Subparts D through F are changed
accordingly. Proposed Subpart B of this
regulation lists specific responsibilities
that Federal agencies have as members
of the National Response Team.
Proposed Subpart C (existing Subpart D)
includes the information from the
current NCP regarding “Plans™ and adds
information on Title III of SARA. . .
However, it should be noted that
regulations implementing Title I of
SARA are found at 40 CFR Part 355 et

Redesignated Subpart D (existing
Subpart E), “Operational Response .
Phases for Oil Removal,” does not have
significant proposed revisions. Proposed
Subpart E [existing Subpart F) addresses
bhazardous substance response. Today
EPA is proposing major revisions to this
subpart to incorporate the CERCLA
amendments to hazardous substance
response authorities. Furthermore, EPA
is proposing to-restructure the sections

within new Subpart E to correspond
more accurately to established -
procedures for hazardous substance
response.

Proposed Subpart F (new) is being
added to satisfy the new statutory
mandate to promulgate regulations for
State involvement in CERCLA response
actions. State participation in Federal
facility response will be governed by the -
provisions of proposed SubpartF. -
Proposed Subpart G (exnun,g Subpart G)
contains several revisions to clarify the
designations of trustees for natural -
Tesources. Proposed Subpart H (neW)
consolidates into one new subpart -
existing language currently in various -
NCP sections concemning participation
by other persons in response activities,
with some revisions and additions. -
Proposed Subpart I (new) codifies the
statutory requirements for establishment
of an administrative record documenting
how a response action is selected for a
given CERCLA site. Proposed Subpart J,
“Use of Dispersants and Other
Chemicals,” is very similar to existing
Subpart H; clarifying revisions are
proposed to this subpart.

Executive Order 12580, in conjunction

. with CERCLA, delegates responsibility

for remedial actions at NPL or non-NPL
sites and all removal actions, except
emergencies, to the heads of Executive
departments and agencies, where either
the release is on, or the sole source of
the release is from., any facility or vessel
‘under the jurisdiction, custody, or
control of those departments and
agencies, including vessels bare-boat .
chartered and operated. The EO. also

. delegates authority to the Department of

Defense (DOD) and Department of
Energy (DOE) to respond to emergencies
under their jurisdiction, custody, or
control. The E.O. delegates to EPA the
responsibility for defining the term -
emergency for the purposes of the
delegations.

For the purpose of the delegations.
EPA considers an emergency to be ¢
release or threat of release generatl~
requiring initiation of a reavat action
within hours of the iead agency's
determination that a removal action is
appropriate. This is consistent with the -
discussion in the preamble for removals
(§ 300.415) and in the regulatory sechon
-on the administrative record for .
removals (§ 300.820). EPA will respond
only to those public health or
environmenta} emergencies that the
Federal agency cannot respond to in a
timely manner.

EPA invites public comment on
today's revisions, including comments
on the proposed reorganization
described above. Table I, which shows
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the dlstnbutmn of current NCP sections

into proposed new sections, has been
prepared to assist the reader in
‘identifying and tracking the reorganized
rule language. An asterisk (*) next to a
new section number indicates that
mbstantial changes are proposed.

TABLE I.—NOP DISTRIBUTION TABLE

300320) |

3003em) ]

g
300.3(b) (1-4).(5)-(9)- .

300.3(c). ,. ...

002 ,'f. L

3004(!)
300.4(b).* - .
005°. . . .
..'_..».'(Swpana) 3
300.100, ;. ... -

‘ 506.105(.')(1-'47

300.105{(a)3).
300.105(a}{4).
300.130(d).
300.130(b)(3) & (c).
300.130(e).
300.130{1).

300170, .
300.170a); 300.175.% -
300.170(b).

| 300.170(c); 300.175.*

300.180.

300.185(a-c).
300.185(d).*
(Proposed to become
- part of Subpart B)
300.1050) & (&) -

300.110{a—e); (g); (h) (1),
GLE8 e

300.115(a-) & (K.

~| 300.120(d) & (Q);

300.210{c).*

300.120(8c};

~ 300.130(g). ,
300.120{e): 300135'
300.145(a). -
300.145(b).
300.145(c).
300.145(d).
300.145(g).
300.115()(14), (6-7).
300.1100). .
300.110(k). _

TABLE I —NCP DISTRIBUTION TABLE—-

TasLE L.—NCP DISTRIBUTION TABLE-—

_ Continued Continued
Old section and #te New section Old saction and title New soction
300.35—Multi-regionsl | 300.140. 300.65(c) 900.415(d). .
responses. . . 300.65(d) 300.415(0). . - - i
30036— - . ¢ ‘ 300.65(0) - -300.415(g). 1
Comraunications. - - - . 300.65(f) 300.415().* .
300.36{8~C) e} 300125 300.65(g) L
m‘#—-——-——-———- 300.115Q(S). .. 300.65(h) 300.415(K).
300.37—Special - - - 300.65() 800.700(c).*
“conaiderations.” 1 " T LT )
300.37(a) sieeic] Doloted. - T+ ;¢
900.37(b) | 900.145(e).*
900.38—Worker heeth | 300.150. . .
. and safety, - - : :
300.39—Public - -f300. 155
. Information. ¢ :- -
SupartD . - .- -_“.f, ‘b‘
C et T ubpan ©)
300.41—Regional and . { 300.210.°. - -
300.42—Ragional * LF .
300.42(a) 3002100
300.42(b) - Delated. .
300.42(C) ceerroeaaeo W-Z‘lo(b)-
300.43—tocal - "
contingency plans.
300.43(8) . sonmo(cp hE . e
900.43(0) —— . 0615 |
Sutpart£- - -, (Pmpooodbbsoomo of tnsstoes. . . L
Subpart D) SubpartH . (Proposed 10 become
300.51—Phase t— 200300. . . - Subpart J)
Discovery and 300.81—General_________] 300.800. ..
notification.. 300.82—Definitions | 300.5. .
300.52—Phase fi— 200.305. 300.83—NCP Procct | 900.905.
assessment and 300.84—Authorization of | 300.910.
intiation of sction. U use. ., - _ . . .
300.53—Phase l— | 300.310. 30085--Data " .. | 300915
- Containment, NN I requirements. o
. countermesgsures, e 300.86-~Addition of 300.920.
cleanup, end disposal. | : . peoducts 10 schedule. . .
300.54—Phase V— 300.315. None Subpant i, -
Documentation and
COoSt recovery. - . .
of respense. . 1L Major Revisions in Each Subpart
300.56—({Raserved] .| Detsted.
300.57—Waterfow! 900.330. In this section, revisions to each
consarvation. - subpart are explained. Majcr revisions
300.58—Funding ... 300.335. for each subpart (and each section in the
Sutpart F° *7s (Proposed o become | case of Subpart E) are discussed first,
051. ’ - Subpant £) - followed by a discussion of other .
161G . o -
300.61(8) soo.wO(a).- revisions.
300.61(b) Delatod ___
20061(0) 300.400(). Subpart A Introduction L
300EV() 300.400(h). Subpart A, the preface to the NCP.
g:g%‘m s g°°.‘°°0bym i contains statements of purpose, . .-~
o Subpart F. authority, applicability, and scope. It ..
300.63—Discovery or ) also explains the abbreviations and "
notification. . - defines the terms used in the NCP..
300.63(a) 300.405(a).
300.63(b) 300.405(v). - A. Major Revisions S e e
300.63(c) | 300.405(a).
300.63(d) 300.405(1). 1 Defuutlons reﬂectmg zhe roles of
300.64—Profiminary - States and Federa! agencies. Changes
m" ‘Q;,: . are proposed for the current definitions
300.64(2-b) 300.4 10{b~). of “lead agency.” “on-scene
300.84(c) 300.410{e). coordinator” [OSC] and “remedial
300.84{d) oo | 300.410(q). project manager” (RPM}, and new
x‘g;(:)a—"‘—""—"l 300.410(n). definitions are proposed for “support
300.65(a) | 300.415¢a).¢ agency,” “support agency coordinator,”
300.65(0) —eeeeemeeead 300.415().° “Superfund State contract,” and
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“Superfund Memorandum of
Agreement” (SMOA).
The proposed definition of “lead

. agency” states that the lead agency
provides the OSC/RPM to plan and
implement the response action under the
NCP. The terms “plan” and “implement”
for purposes of a remedial action refer
to the RI/FS and the remedial design/
remedial action (RD/RA) activities, . _
respectively. The “lead agency”

definition includes political subdivisions §

of States, as well as States themselves,

and a reference to SMOABs. In addition,

because Indian Tribes are afforded - .

substantially the same treatment as

States are afforded during response

actions, the proposed definition of

" *State™ includes Federally recognized

Indian Tribes. (See § 300.515 for

- requirements Indian Tribes must meet to
be afforded the same treatment as
States.) Thus, for example, EPA may
enter into cooperative agreements with
such Indian Tribes. The proposed “lead
agency” definition also reflects E.O.
12520, which delegates lead agency
authorities to Department of Defense
(DOD). Department of Energy {DOE),
and other Federal agencies under
certain specific conditions. The Federal
&gency will maintain its lead agency
implementation responsibilities even
when the remedy at an NPL site is -
selected jointly with EPA, or when the
remedy is selected by EPA alone in
situations where the Federal agency and
EPA are unable to reach agreement. The
new definition of “support agency” :
clarifies the relationship between the

" lead and support agencies described in
proposed NCP provisions. In the case of
remedial actions taken at Federal
facilities under CERCLA section 120,
EPA and the State will both be support
agencies to the lead Federal agency.

The definitions for OSC and RPM are
proposed to be simplified, with
emphasis placed on the agency that
designates the official. The proposed
definitions for OSC and RPM combined
with the defirition for “lead agency”
allow an official from a State, political
subdivision, or Indian Tribe to be the
lead OSC or RPM where a cooperative
agreement, a contract, or the SMOA
designates one of those entities as lead
agency. It should be noted that this
designation must be made on a site-
specific basis. In some circumstances, a
support agency coordinator, also
defined in Subpart A, may be designated
on a site-specific basis, with authority to
carry out support agency responsibilities
for particular response actions.
The new definitions for SMOA and

“State Superfund contract” clarify the
Federal/State partnership. Both

documents are intended to formalize the
responsibilities of lead and support
agencies. The SMOAs are described in
greater detail in the proposed new
Subpart F of the NCP.

2. Definitions of “applicable
reguirements” and “relevant and
appropriate requirements.” These

. -definitions have been modified pursnant

to the CERCLA amendments to include
the statutory provision that in addition

to Federal requirements, more stringent, -

promulgated State requiréments can
also be applicable or relevant and
appropriate. .

In addition, EPA propoaes to revise
the definitions of the terms “applicable
requirements” and “relevant and -- -
appropriate requircments” to clarify the
wording of these two definitions without
altering their basic meaning or .
significance. The current NCP defines

‘*applicable requirements” as “those

Federal requirements that would be

" legally applicable, whether directly, or

as incorporated by a Federally
authorized State program, if the - -
response actions were not undertaken
pursuant to CERCLA section 104 or 106.”
EPA today proposes to define applicable
requirements as “those cleanup -
standards, standards of control, and
other substantive environmental

. protection requirements, criteria, or

limitations promulgated under Federal
or State law that specifically address a
hazardous substance, pollutant,

contaminant, remedial action, location,

* or other circumstance at a CERCLA
. gite.”

The proposed changes to the current
definitions are not substantive and are
not intended to affect implementation.
They are intended to clarify the
definitions and, in the case of
“applicable,” eliminate the conditional

" wording of the current definition, which

has caused some confusion. However, -
EPA is not changing its position {see 50
FR 47917, November 20, 1985) that other
environmental laws do not legally apply
to on-site response actions conducted
under the authority of CERCLA sections
104, 106, or 122, except as they are
incorporated by CERCLA section 121(d).
Nonetheless, as EPA decided in
promulgating the 1985 NCP revisions,
and as Congress affirmed in enacting

" section 121 of CERCLA, the substantive

requircments of other environmental
laws will be met in CERCLA remedial
actions. The only exceptions to this
requirement are the six specified in
CERCLA section 121(d)(4).

The current NCP defines “relevant
and appropriate requirements”-as “those
Federal requirements that, while not
‘applicable,’ are designed to apply to

problems sufficiently similar to those .
encountered at CERCLA sites that their
application is appropriate. Requirements
may be relevant and appropriate if they
would be ‘applicable’ but for
jurisdictional restrictions associated .
with the requirement.” Today EPA .
proposes to clarify this definition with

" the following substitution: “Relevant

and appropriate requirements means

‘those cleanup standards, standards of

control, and other substantive )
environmental protection requirements,
criteria, or limitations promulgated

. under Federal or State law that, while 5

not *spplicable’ to a hazardous
substance, pollutant, contaminant, -
remedial action, location, or other - -
circumstance at a CERCLA site, address
problems or situations sufficiently -
similar to those encountered at the -
CERCLA site that their use is well suited
to the particular site.” '

The word “substantive” in the
proposed definitions is not meant to
imply a necessary level of “significance™
or “weight” for a requirement to be

applicable or relevant and appropriate.

Rather, “substantive” is used to
distinguish the universe of applicable or
relevant and appropriate requirements
from administrative or procedural .
requirements, which are not potentially
applicable or relevant and appropriate.
Further discussion on applicable or
relevant and appropriate requirements
and how they are identified and used in
the remedial selection process, including
more discussion of the distinction
between “substantive” and
*administrative,” can be found in the
Subpart E, § 300.430 preamble section
below, “F. Compliance with the
appiicable or relevant and appropriate
requirements of other laws.”

B. Other Revisions

1. Organization of Subpart A. EPA has
rewritten § 300.1, “Purpose and
objectives.” to clarify that the purpose
of the NCP is twofold: (1) To provide a
plan for an organizational structure; and
{2) to provide a plan for responses.
under that structure, to discharges of oi!
and releases of hazardous substances,
pollutants, or contaminants.

Section 300.2, “Authority,” is
combined with current § 300.4,
“Application,” to eliminate
redundancies. Section 300.3, “Scope,” is
being expanded to reflect new
authorities created by the CERCLA
amendments. Proposed § 300.3(b)
reflects the outline of the NCP.

In addition, definitions contained in
the current Subpart H, “Dispersants,”
{e.g. burning agent, sinking agent] are
proposed to be moved to Subpart A so
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that a!l definitions are in one place. No
substantive changes are proposed to
these definitions. Proposed §§ 300.6 and
300.7 have been added to explain use of
number and gender and computation of
time in the NCP.

2. New abbreviations. EPA is
including many operational
abbreviations that are commonly used
in communications regarding actual site
response. For example, the abbreviation
“RI/FS” is commonly used by EPA to
refer to the remedial investigation/
feasibility study process where hazards
at CERCLA sites are characterized and
alternatives for response to those
hazards are developed. EPA believes
that the NCP should contain
abbreviations that have become
common in EPA communications.
However, EPA is not adding any new
department or agency title
abbreviations, even though the Nuclear
Regulatory Commission is now a
member of the National Response Team
(NRT). Because “NRC" is already listed
as the abbreviation for the National
Response Center, confusion will be
avoided by not using this abbreviation
for Nuclear Regulatory Commission.

3. Minor definitional changes. Some
of the changes are merely to conform
with word or phrase changes required
by CERCLA or Executive Order 12580,
and others are proposed strictly for
clarification. The following are changes
required to conform with the statute:
Addition of abandonment of drums to
the definition of “release;” addition of a
phrase to include related enforcement
activities in the definitions of “remove
or removal,” “remedy or remedial
action,” and “respond or response;” and
addition of provisions for Indian Tribes
to the definition of “natural resources.”

Clarifying changes include expanded
definitions of “trustee” and *“operable
unit.” Indian Tribes were added to the
definition of “trustee” to be consistent
with statutory changes.

The definition of “operable unit” was
expanded to explain that operable units
can be distinguished by their
dimensional aspects. This is an
important concept because a Record of
Decision often is signed for, and site
work often is conducted as, one or
several operable units, not an entire site
response. Operable units may be actions
performed at a site simultaneously on
different portions of the site orin e
series of actions. Sometimes the purpose
of conducting an operable unit is to
address the most imminent threat or to
stabilize a threat posed by the site or to
undertake a discrete, weli-defined
portion of the project while developing
the overall remedial action. Examples of
this are providing an alternative water

supply or retarding movement of a
contaminated plume while a source
control and ground-water remediation
strategy is being formulated. Sometimes
remediation may consist of several
operable units conducted sequentially
for logistical and technical reasons. An
example of this is where demolition and
treatment of waste in tanks on a site is
the first operable unit to facilitate
locating equipment or materials
handling for staging the second operable
unit, which may be to cleanup an
adjacent lagoon or contaminated soils
on the site. In addition, operable units
sometimes may be conducted v
concurrently but as separate activities.
An example of this is where source
control activities are one operable unit
and ground water restoration is another
operable unit. For more information on

operable units, see proposed regulatory

and preamble language for Subpart E,
§ 300.430.

Changes also include shortened
definitions of “remedial investigation,”
“feasibility study,” “source control
remedial action,” and “management of
migration.” EPA is proposing to shorten
the definitions because the current
definitions contain details inappropriate
for a definition. These definitional
changes do not represent a change in
policy or meaning.

4. New definitions. EPA is proposing
to incorporate in the NCP new
definitions that were added to CERCLA.
The proposed NCP adds definitions
directly from the statute for the terms
“alternative water supply” and “Indian
Tribe.”

EPA is also proposing the addition of
several new definitions including
“CERCLIS,” “community relations
coordinator,” “cooperative agreement,”
“miscellaneous oil spill control agents,”
“operation and maintenance,”
“preliminary assessment,” “public
vessel.” “remedial design.” “SARA,”
“site inspection,” “State,” “treatment
technology,” and “vessel.”

i. CERCLIS. EPA is proposing to add a
definition for CERCLIS because
CERCLIS bas become a key
documentation tool for most Superfund
remedial and removal activities, and it
is mentioned in portions of the NCP.
CERCLIS is EPA's inventory of potential
hazardous waste sites. In the past,
CERCILIS was primarily an inventory of
remedial releases or sites and included
only some sites on which removals had
been undertaken. However, CERCLIS
has recently been changed to include
releases at removel, remedial, and
enfcrcement sites so that it is a more
comprehensive list of all Superfund
activities. To ensure as comprehensive a
data base as possible, EPA is now also

entering data for CERCLA response
actions undertaken by the United States
Coast Guard (USCG). In addition, as the
definition explains, CERCLIS contains
active and inactive (i.e., previously
addressed) sites. EPA archives inactive
sites in CERCLIS as a historical record
of accomplishment. For informational
and dissemination purposes, EPA
considers only active sites.

ii. Community relations coordinator.
EPA is proposing the adgition of a
definition for the term “community
relations coordinator.” The community
relations coordinator is an important
person in CERCLA responses; therefore,
EPA believes it is necessary to include a
definition of the title for informational
purposes.

iii. Cooperative agreement. EPA is
proposing to define cooperative
agreement as a Federal assistance
agreement in which substantial EPA
involvement is anticipated.

iv. Miscellaneous oil spill control
agents. EPA is proposing to add a
definition of “miscellaneous oil spill
contro] agents” for informational
purposes. .

v. Operation and maintenance and
remedial design. The terms, “operation
and maintenance” {O&M) and “remedial
design” are proposed as new definitions
because they are important terms
commonly used in EPA communications;
furthermore, a new NCP section
(§ 300.435) bas been added to reflect
new CERCLA provisions affecting -
remedial design/remedial action (RD/
RA) and O&M. :

vi. Preliminary assessment and site -
inspection. EPA is proposing to add
definitions for the terms, “preliminary
assessment” (PA}) and “site inspection”
(SI), because they are important and
discrete procedures in the site
evaluation process. Use of the terms is
also common in EPA communications.
There are two kinds of PAs and Sls.
Removal PAs and removal Sls are
carried out to determine the nature of a
release and associated threats when
initial notification or discovery data
suggest that & relatively rapid
assessment or response is appropriate.
The objective of removal PAs and Sls is
to make timely and accurate decisions
on which subsequent removal actions
can be based. The other subset is
remedial PAs/SIs. Remedial PAs are
generally the first stage in the process of
evaluating whether there is a release or
threatened release at a site that does not
appear to warrant removal action and
determining the nature of the threat
associated with that release or threat.
Remedial SIs are the second step in the
process and include an on-site
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investigation and other gathering of data
10 determine whetker further action at
-the site is necessary.” -

vii. Public vessel and vwsel
Definitions for the terms “public vessel”
and “vessel,” taken from Clean Water -
Act (CWA) section 311 and CERCLA,
are proposed for addition because the
terms are used in several otherNCP :
.definitions. . -~ -

viii. SARA. The pmposed mle also
includes a definition for “SARA. the
Superfund Amendments and .
Reauthorization Act of 1886. This in the
law that, among other-things, amended -
CERCLA. One significant component of

" SARA is Title 111, & free-standing section
on emergency ing and community
right-to-know. Regulations implementing
Title HI are codified at 40 CFR ~
Subchapter }.-and referred to in Subpart
C of the proposed NCP. . . .

ix. State. EPA is proposing to edda -
definition of “State” that includes -
“Indian Tribes.” Except for purposes of
SARA Title HI or where specifically -
noted in the NCP, Indian Tribes may be
treated in the same manner as States.
EPA proposes to include Indian Tribes
in the definition of State so that the term
does not have to be repeated in every
place that “State™ appears. Section
300.515 describes in more detail
requirernents for indian Tribes.

x. Treatment technology The term

“treatment technology” is also bemg
added as a new definitionfor -~~~ - -
informational purposes. The term is
used often in EPA communications and
has become a central consideration in
the remedial selection process. It has a
precise meaning, which EPA believes
should be included in the NCP.

" 5. Deletion of definitions. The
definition of “Federally permitted -
release” is proposed to be deleted
because it is no longer used in the NCP,
To avoid confusion with other plans, the
term “Plan” is no longer used to mean
the NCP in the proposed rule. The
definition of “Plan™ is proposed to be
deleted. The term “quality assurance/
project plan” is proposed to replace
“Site Quahty Assurance and Samphng
Plan.”
C. Point of Clarification =~~~

The NCP includes within the terms
“discharge” and “release,” threats of
discharge and threats of release. Thus,
the phrases “threat of discharge”™ and
“threat of release” have generally been
deleted from the current rule where they
appear with the terms “discharge™ and
“release,” except when they are part of
a statutory definition. To clarify this,
EPA proposes to add the definition
“threat of discharge or release™ with -

mss-rferences to "dxscharge and
“release.”

Subpart B—Responsibility and
Organization for Response =

Propased Subpart B describes the
respoasibilities of Federal agencies for
response and preparedness planning
and describes the organizational o
structare within which response takes
place. It lists the Federal participants in
the response organization, their -~ - :
responsibilities for preparedness - -
planning snd response, and the means -
by which State and local governments, -
Indian Tribes,-and volanteers may -
participate in preparedness-and -
response activities. The term *Federal -
agencies” is meant to include the -
various departments and agencies .
within the Executive Branch of the
Federal government.

A. Major Revisions’

No major substantive changes are
proposed for this subpart. EPA is -
proposing, however, 2 major . e
reorganization of Subpart B, The most '
significant élement of this -
reorganization is that EPA proposes to
combine existing Subparts B and C.
Furthermore, EPA proposes to change
the sequence in which information from
current Subparts B and C is presented.
The proposed revisions present key
information in a logical sequence of
response-oriented activities from

_ preparedness planning through respodse

operations. The overall National

 Response Team (NRT), Regional

Response Team (RRT), and OSC/RPM
organization is introduced at the
beginning, and the discussion of
activities that have to be completed
before and during response operations is

_ integrated with a discussion of the role

and responsibility of each of these major
entities in the Federal response - ‘
organization. Qualifications, exceptions,
and caveats are generally described . .
after the main or usual course of action.
The lxsung of the capabilities of Federal
agencies with respect to preparedness -

-planning and response now foliows the
sections related to response operations.

B. Other Revmons

1. Reo:gamzabon overwew of exzstmg
Subparts B and C. EPA proposes to .
combine existing Subparts B and C and
reorganize the existing language {with _
minor revisions) in the following order: .

i. Identification of the NRT/RRT/ - -
OSC/RPM organizational system
(§ 300.105); .

ii. Roles and responsibilities of the -- -
NRT and RRT (§§ 300.110 and 300.115)
and OSC/RPM (§ 300.120), and activities

that must be nwomphshed pnor to a:

 response;

fii. Notification and commumcatxon of
threats or incidents {§ 300.125);" “

iv. Determination that a response’is- -
needed, including discussion of separate
authorities of the Clean Water Act and
CERCLA (§ 300.130);"

v. Response opemﬁons—organlzed
amu:nd OSC/RPM activities (§ 300.135);

‘vi. Other response-related topics. nch -
as multi-regional regponse, special -
teams, and documentation and cost )
re'covery (8% 300.140 through 300.165);

* vii. Federal agency participation = -
($§ 300.170) and Federa] capabxhhes and
expertise of NRT member agencies that '

- might be required or useful in certain

preparedness planning and responses

. {8 300.175); and

viii. Information on State and local”
governments, Indian Tribes, and
volunteer participation in and ,
coordination with Federal preparedness
planning and response (§§ 300.180 and '
300.185). .

In general. very little existing NCP -
language is proposed to be deleted.
Deletions are proposed only when, in.
the proposed new sequence, it would be
clearly repetitive and not necessary to
assure that key ideas are highlighted in
frequently used sections. New- - .
introductory language has been added in
some sections and new headings
indicate more clearly the contents of
each section. .

Several cross-references to other .
sections of the NCP have been added. -
For example, Commumty Relations
Plans are referred to in this proposed
subpart under Public Information to -
remind the reader of the existence of -
community relations requirements and -
the need for coordmauon where such
plans are in effect. -

EPA proposes to change or add
language in several places to make
clearer the paraliels between NRT and-
RRT responsibilities and activities and
to highlight the complementary nature of
the RRT-OSC relationship. For example.
the discussion of the OSC's - . -
responsibility for “OSC contingency "
plans” (proposed in Subpart C as the
new name for plans formerly called -
“Federasl local plans™) complements the

.discussion of the RRT members’ -

responsibility to participate in such -
planning. Language is also proposed ln
several places to reflect the current -
responsibilities or activities (e.g., RRT -
work planning]} that are needed and
being performed. but that are not
identified in the current NCP.

2. Executive Order 12580. The 1986
CERCLA amendments and E.O. 12580 ~
{52 FR 2923, January 28, 1987) have
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expanded the responsibilities of Federal
agencies for facilities and vessels under
their jurisdiction, custody, or control.
EPA notes that the language proposed
throughout this subpart is intended to be
generally applicable to all Federal
OSCs/RPMs.

3. Indian Tribes. Proposed new
language in various sections of this
subpart introduces Indian Tribal
government representation in the NRT/
RRT system. The 1988 CERCLA
amendments establish that Indian
Tribes are to play essentially the same
role as States for the purposes of the
Superfund program. Although not
explicit in the current NCP, provision
had previously been made for Indian
Tribes to participate in RRTs when
Indian Tribes so request. Indian Tribes
are now proposed to be included in the
definition of State in Subpart A, so they
are specifically mentioned in Subpart B
only when the role of responsibilities of
Indian Tribes needs separate
explanation.

4, Title lII. New references are
preposed to be incorporated throughout
the proposed subpart relating to review
of State and local emergency
preparedness planning required by
SARA Title III. The emergency
preparedness planning activities
discussed in this subpart are carried out
under the authority of Title II1, not
CERCLA.

5. Incident-specific response teams
{(§ 300.115(})). EPA proposes this
pearagraph to notify RRT members of key
information relating to & release when
full RRT activation is not warranted.
Without systematic transfer of correct
information. RRT members may receive
only partial or erroneous information
from second-hand sources as to effects
on people or natura)l resources from a
release. Systematic means of
notification should be covered in
Regional Contingency Plans (RCPs) so
the OSC/RPM is not distracted from
managing the response by the need to
maintain frequent contact with RRT
members. EPA notes that numerous
communications techniques and tools
are becoming more readily available to
RRT members. For example, electronic
bulletin boards and conference call
systems have been used successfully.

8. On-scene coordinators and
remedial project managers (§ 300.120).
The first paragraph of proposed
§ 900.120, sets forth all OSC/RPM
responsibilities and activities up to the
time of an actual response. EPA
proposes this language to replace
existing §§ 300.32(c) and 300.33(a) with
the items of responsibility or activity in
e slightly different order, stating first the
basic OSC responsibility—that the OSC

is to be in charge of the response. It is in
light of this responsibility that the OSC
wndertakes the other aend
plaming duties and the OSC's related
activities with RRT member
representatives. Where appropriate,
there is paralle! language for RPMs
remedial

response.

In addition to remedial action
responsibilities, an RPM may have
removal authority responsibilities if,
during the remedial process, a release is
discovered that will thresten public
health or the environment within a
remedial program can respo!
more efficient for the RPM to conduct
the action. Because of this overlap in
OSC and RPM responsibilities, the term
“OSC/RPM" is proposed to be used in
the NCP, where eppropriate, to describe

ilities that may belong to
either an OSC or an RPM, depending on
the particular circumstances of the
release. ,

Additionally, EPA is proposing to use
the terms OSC and RPM to apply to
State representatives overseeing State-
lead response actions. Therefore,
changes are proposed in this section, as
well as elsewhere in the NCP, to -
accurately reflect this approach.

The SMOA, a cooperative agreement,
or another agreement, such as an
agreement between EPA and another
Federal agency or between another
Federal agency and a State, may
provide for the establishment of a
support agency at a response action. To
clarify the response structure and the
interaction of the support agency and
the OSC/RPM, a description of
responsibilities of a support agency
coordinator (SAC) is proposed to be
added to § 300.120(f). There may be a
support agency and a SAC at a site only
if specified in an agreement with the
lead agency. Generally, a support
agency will not be designzated for
responses to oil discharges or
emergency releases of hazardous

be the prime representative of that
agency and responsible for interacting
and coordinating with the OSC/RPM.
‘The purpose of designating a SAC is to
provide a specific person in the support
agency to assist the OSC/RPM as -
requested. In particuler, the SAC s
responsible for providing and reviewing
data and documents as requested by the
OSC/RPM during the planning, design,
sud response activities.

-Changes are propoeed for § 300.220(e)

RPM responsibilities,

currently § 300.33(b){14), to reflect
changes in Federal agency’

" s place in the

responsibilities due to the CERCLA
amendments and EO. 12580. For
example, & new paragraph, non-Fund-" -
fingnced Fedeoral-lead, was added to
cover sites et which a Federal agency
other than EPA or the USCG (primarily
DOD and DOE) has the lead.

7. Notificotion and commanications
(6 300.125). EPA proposes to add the
word “notification” to the title of
existing § 300.96, and to move it to a
new location. In EPA's proposed
revisions, notification starts the
communications process, follawed by
the determination of whether to initiate
a Federal response. This section has
been moved to more accurately reflect

response sequence. Both
the title and the location change better
reflect the importance of the National
Response Center in the NRT/RRT/OSC/
RPM system.

EPA reiterates that statutory and
regulatory reporting requirements are
still keyed to discharges of oil and
releases of hazardous substances -
exceeding a reportable quantity (RQ}.
EPA s aware, however, that many -
notifiers do not have the training or
knowledge to determine if there is an
RQ of a substance involved in a release.
Therefore, whenever there is any doubt
about whether a release exceeds an RQ,
EPA encourages that the release be

reported to the NRC. Reporting ensures
positive referral of every incident to
each Federal agency with jurisdiction
and/or regulatory interest.

The NRC is tagked with processing all
reports regardless of the material :
involved or the reported significance of
the incident. All reports are passed
immediately by telephone to the proper
Federal response entity and recorded in
the NRC data base at the time of receipt.

- Public, government, industry, or
- academic requests for access to stored
- data may be made through a written

Freedom of Information Act request to
the Chief, National Response Center, -
2100 Second Street, NW., Room 2611,
Washington, DC 20583. See § 300.405,
“Discovery or Notification,” and related
preamble discussion.

8. Determinations to initiate response
and special conditions (§ 300.130). EPA
proposes to consolidate in § 300.130
language currently in several places in
the NCP. The section addresses the
initiation of a Federal response,
pro\ndea a basic statement about )

responsibilities of
the eo-chnir (whether under the
CWA or CERCLA), discusses the special
euthorities and circumstances that may
affect the initiation of e response, and

-contains cross-references to the

relationship of the NCP to other kinds of


http:wtieth.er

51402

Federal Register / Vol. 53, No. 245 /| Wednesday, December 21, 1888 / Proposed Rules

¢

Federal response authorities (e.g.,
natural disasters). Also, for example,

§ 300.130(f) refers to the Federal
Radiological Emergency Response Pian
(FRERP) when a discharge or release
involves radioactive materials. When
EPA is required to respond under the
FRERP, it will do so in accordance with
the provisions of the U.S. EPA .
Radiological Emergency Response Plan.
(See EPA Report No. 520/1-81-002,
December 1886.)

9. Response operations (§ 300.135).
EPA proposes to relocate existing
§ 300.33, to introduce it with language
currently contained in § 300.33(b), and to
keep the language that follows it
virtually unchanged. EPA also proposes
to relocate the language describing the
way OSC jurisdiction is determined
from current § 300.33(a) to new
§ 300.120. This section describes the
OSC/RPM ccmponents of the NRT/
RRT/OSC/RPM system.

10. Special tecms and other
assistance ava:lable to OSCs/RPMs
(§ 300.145). EPA proposes changes to
existing § 300.34 to combine information
currently in two separate paragraphs
about special technical resources
available to OSCs/RPMs (e.g., on
marine salvage) and to delete
information no longer applicable (dive
teams and Spill Cleanup Inventory
System).

11. Worker health and safety
{§ 300.150). EPA proposes to make
several revisions to existing § 300.38 to
bring it up to date with CERCLA and
other changes in applicable regulations
ard policy developed since the last
revision of the NCP.

12. Public information (§ 300.155). The
title of this section has been changed to
“Public Information and Community
Relations™ to indicate that obligations in
this area extend beyond merely
informing the public.

13. Documentation and cost recovery
(§ 300.160(d]). Section 300.160{d) is 8
proposed new section of the NCP added
in response to changes made by the 1986
amendments to CERCLA. Section
107(a)(4)(D) of CERCLA establishes that"
the responsible parties are liable for
“* ¢ * the costs of any health
assessment or health effects study
carried out under section 104{i).” This
new section of the NCP responds to the
statutory requirement by providing for
the development of documentation to
assure that these costs will be
recoverable from responsible parties at
CERCLA sites. The responsible parties
are liable under section 104{i) of
CERCLA for the costs of:

i. A health assessment for each
facility on the National Priorities List
(NPL):

fi. Health assessments for releases or
facilities where individual persons or
Ycensed physicians provide information
that individuals have been exposed to a
bazardous substance, for which the
probable source of such an exposure is a
release;

fil. Pilot studies of health effects for

selected groups of exposed individuals,

where such studies are deemed
appropriate by the Administrator of the

" Agency for Toxic Substances and

Disease Registry (ATSDR) on the basis
of a health assessment;

iv. Full-scale epidemiological or other
heslth studies as may be necessary to
determine the health effects on a
population exposed to a hazardous

- substance from a release or threatened

release, where deemed appropriate by
the Administrator of ATSDR on the
basis of a pilot study or other study or
health assessment;

v. Establishing a registry of exposed
persons;

vi. Population health mrvenllanoe

* programs for exposed populations; and

vii. Steps necessary to reduce
exposure and eliminate or substantially
mitigate the significant risk to human
health, including but not limited to
provision of alternative water supplies
and permanent or temporary relocation
of individuals.

In addition, section 104(i)(5) of
CERCLA authorizes health effects
research addressing inadequacies in the
existing health risk information on
substances frequently found at CERCLA
sites.

This research is based on the data

.inadequacies identified in the

toxicological profiles on the substances
selected under section 104{i)(2)(A).
These substances are selected for their
potential human health risk in terms of
{1) chemical toxicity, (2) frequency-of-
occurrence at NPL sites, and (3)
potential for human exposure. This
research reduces the inadequacies in the
existing health effect data base by
further determining the health effects of
these substances or by developing the -
techniques and methods to further such
determination. A more complete data
base on these substances’ health effects
will allow EPA to estimate better the
health risks at NPL sites. .
To minimize duplication of health
effects research across the various
government programs, and to minimize
unnecessary cost recovery actions,
whenever possible, EPA and ATSDR
will coordinate the research programs
under the Toxic Substances Control Act
(TSCA), the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA).
and the National Toxicology Program
(NTP) to fill the data inadequacies

T

identified in the toxicological profiles.
This position is consistent with CERCLA
section 164(i)(5)(D) which states:

It is the sense of the Congress that the
costs of research programs under this
paragraph be borne by the manufacturers and
processors of the hazerdous substance in
question, as required in programs of
toxicological testing under the Toxic
Substances Contro! Act. Within 1 year after
the enactment of the Superfund Amendments
and Reauthorization Act of 1968, the
Administrator of EPA shall promulgate
regulations which provide, where
sppropriate, for payment of such costs by
manufacturers and under the
Toxic Substances Control Act, and
registrants under the Federal Insecticide,
Fungicide, and Rodenticide Act, and recovery
ofthh such costs from responsible parties under

Act.

In many cases, the cost of research
conducted under these programs is
already borne by the manufacturers, the
processors, and the registrants of the
substances as intended by the Congress.
The existing regulations under TSCA
and FIFRA allow EPA to pass the major
portion of the research costs to them.
For example, 40 CFR Part 716 requires
submission of health and safety studies
on chemical substances selected for
priority consideration for testing rules
under section 4(a) of TSCA. Under 40
CFR Part 158, manufacturers and
processors of pesticides are required to
provide health and environmental risk
information on pesticides for which
registration is sought.

Where costs are incurred that are not
otherwise borne by manufacturers,
processors, or registrants, any agency
conducting health effects research
initiated by the Administrator of
ATSDR, under the authority of CERCLA
section 104(i), should maintain complete
documentation of the expenditures
related to this research and submit these
documents to EPA for cost recovery
actions.

14. OSC reports (§ 300.165). EPA
proposes to leave current § 300.40
largely unchanged. except for an
increase in the time for submitting OSC
reports from 60 to 80 days. This change
is viewed as giving the OSC a more
realistic amount of time in light of the
OSC's many other responsibilities. EPA
expects that, wherever possible, all or
parts of reports prepared to meet other
requirements can be used with little or
no revision to meet review needs of the
RRTs and the NRT. An OSC report’s
recommendations may be a source for
new procedures and policy.

15. Federal agency capabilities
(5§ 300.170 and 300.175). EPA is
proposing that the description of the
capabilities of Federal agencies with
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- respect to response (cwrTently § 300.23)
be rearganized to t the.
leadership.roles of EPA and the USCG. -
EPA also proposes to amend the
regulatlon to refer to EPA’s legal
expertise in interpreting CERCLA and
other environmental laws. Additionally, _
EPA is proposing to revise and update
the descriptions of some of the ather
agencies’ capabilities and expertise
related ta preparedness planning and
regponse. Furthermore, EPA is.adding a.

describing the Nuclear
Regulatory Commission’s capabifities .
and expertise to reffect the fact that the
Commission wax recently added to the
NRT membership roH. It should be noted
that the purpose of these sections s to
discuss the special capabilities agencies
have and the assistance they can render
during eny response action. These -

-sections are not intended tctpecﬁca!fy
adidress Federal facilities.

18. Nongevernmentel participation

(8§ 300:185} ‘Fhiw section deals with the

use ofl volunteers ir Superfund response

actions. Use of volunteers may be

appropriate- when it carrbe done ina -

safe and well-organized way. Key fo the
use of volunteers is capable leadership
on the part of knawledgeable officials
and areas of work that are suitable to-
these individuals. Prier to the use of
volunteecs, appropriate eonsideration
must be:given to: the isswe of Kability for
volunteer-action, with regard to its effect
on both the lead agency-and en the
volunteers. themselves. -

17. Natiosal System ﬁermezgxncy'
Coordination In Janwery 1888, the
President approved the National System:
for Emergency Coordination (INSEC).
The NSEC is. 2 mechenism: for assuring:
that the Federal gavernment provides,
assistance to State and locat
governments iz “extreme catastrophic

technological, natural, or othrer domestic: '

disasters of national significance.” The
President may activate the NSEC in: the:
event af a catastrophic eavironmental
ncident. As additional information
regarding the implementation off NSEC.
becomes available, it may be necessary
to meke additional revisions: to the NCP..
~ Subpart C—Planning and Preparedness

Praposed Suhpart C.revises current
Subpart D-and provides an extensive
cross-reference to SARA Title Il {the
“Emergency Planning and Community
Right-to-Know Act of 1988”"). and its
regulations. at 40 CER Subchapter .

A. Major Revisions:

1. SARA Title IL HistoncaIIy* the.
NCP has provided for Federal planning.
and coordination entities and for
Federal contingency plans. Although
there has previously been no Federal

requirement fos State and local

planning, the NCP has always provided -

for coordimatien with such entities and
plans where they exist. SARA Title HI,
however, naw requires development of a.
State and local planning structure and
local emergency respanse plana.

Tite II provides the mechanism for
citizen ead local government accesa to-

requirements for the suhmission of
material safety data sheeta and
emergency and hazardous

inventory forms ta State and Iocal
governments, and for the submission of
toxic chemical release farms to.the
States and EPA. Title I also containg
general pravigians concerning :
emergency training, review of
emergency systems, trade-secret
protection, praviding information ta
health professianals, public availability
of information, enfarcement, and citizen
suils. Regulationg implementing Title I
are codified at 40.CFR Subchapter ].
EPA will reference Title:IIl and these
regulations in Subpart C where
appropriate.

2. OSC cantingency plans. The name
and contents of “Federal [ocal plans’
bhave been modified. EPA proposes to
use the new ndame “QSC cantingency
plans” ta replace the name “Federal
lacal plan” in arder ta remave amfugm!y
in.the phrase “Federal local™ and

. because the OSC is respansible for

developing these plans. Changes also
have been made ta describe better what
these plans are and to.identify how they
are different from and Enked to the -
“emergency plans’™ required by section
303 of SARA.

B. Point of Clarificationr

Title Il definitions of facility and
release. Title IIl and' CERCLA prowvide
slightly differing definitians af the terms

- “facility™ and “release.” Affected parties.

should carefully note these difierences
and their applicahility to requirements
in Title [T and CERCLA. -
Subpart D—Eperational Response
Phases for Qi Remavat ;
Preposed Subpart D contains only
minor revisions. to current Suhpart E
Proposed § 300.300(b) includes a
reference to the EPA Regional
emergency response telephone umber.
Another modificatian to § 300.300(b)-and
the addition of § 300.300(c] have been.

. propased to clarify that in the case of

required reports of oil discharges. made
by the person in chiarge of a vessel ar
facility, reports must be made to the
National Response Center (NRC]. In
other cases, reparting ta the NRC.ia

- *Discovery or Notificatian'

encouraged but not mandatory (this. - .
section is consistent with the changes ta
the counterpart sestion: in Subpatt E. .
* (§ 360.405)1.
Proposed: § 30%305(d) clarifies.the -
requirement fazr OSC.notification of -
natural resource trustees. and makes it
consistent with the wording in § 300.410:
Proposed § 300.310{c) requires- that
applicable or relevent and appropriate:
requirements be met in. the dispasal-af
materials recoxered i cleanup o
operations. Finally:

. proposed
§ 300.320(b)(4) describes appropne{e .

responees for medium and majoreil. -

- discharges. which are described

and

Subpart: E'—Hmdms&zﬁsamw
Response

The H&u:dous Subsumcekupam&
subpart contains a detailed plan
covering the: entire range of astharized;
activities involved in abating and :
remedying releases or threats of
releases of hezardous sohstances,
pollutants; ez contamirants. EPA i
proposing major revisionstathe -
hazardoxs substance resposse
authorities incinded in the NCP. The
revisions incerporate amendmesnts to
CERCLA and reorganize the sections. of
the subpart to coincide with the gemeral
order of established procedures. during.
respoase. .

‘Specifically, EPA is proposing tos
expand custent § 300.62 on the State role
into 8 separate subpart (new Subpart F),
which incorporates the new State
involvement regulations, sndi to meve
the entire discussion to appear after the
Hazardous Substance Response
subpart—today proposed to-be
redesignated as “Subpart E:~ EPA aiso
propoges to reviee and reformat ewrrent
§ 300.67 onr community relations so thet
it is no-longer-a separate sectionr but is
incorporated into the other sections as

separately in existing §§. msseb;(qn . )
300.55(b1(5}. :

- appropriate. Furthermore, EPA is

proposing to rename and reorganize the
sections irr Subpart E as foRows:

§ 300.400 General.

§ 300.405 Discovery or natification.

§ 300410 Removal site evaluation.

§ 300.415. Removal action.’

§ 300.420 Remedial site evaination.

§ 300.425 [Establishing remedial priorities.

§ 300.430: Rumedidinvnuglbonﬂ’cufbmw
stucy: (RI/FS} and selection of remedy.

§ 300435 Remediat design/remediaf action.
gperation sad maintenanca. .

General Framework for Responding to
Releases

Before discussing. the revisions
section-by-section, it is useful to. review
the general framewark for responding to
releases of hazardous substances,.
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pollutants, or contaminants. The
framework outlined in the 1882 NCP and
refined in the 1885 NCP and in this
proposed revision to the NCP
establishes general procedures for
discovery or notification, response, and
remediation of releases that pose a
threat to human health and the
environment. EPA's primary
consideration in CERCLA response
actions is that remedies be protective of
human health and the environment. The
variety of releases and threats
encountered, however, makes it -
necessary that specific response actions
and cleanup levels be determined on a
site-by-site basis. Therefore, the .
function of the NCP is to delineate how
such site-specific decisions on 1 response
actions will be made.

CERCLA authorizes EPA to
administer response actions in several
ways:

i. EPA can take direct action using
Fund monies;

ii. Under EPA oversight. responsible
parties can undertake a response action
as a result of EPA’'s enforcement .
authorities; and

iii. States can undertake a response
action using CERCLA monies pursuant
to a cooperative agreement with EPA.

1. Discovery or notification. The first
step in the response process occurs
when there is discovery or notification
of a release (the definition of “release”
in Subpart A includes threat of release).
This discovery or notification occurs in
the various ways described in § 300.405.
As described in that section, notice of a
release is typically directed to the
National Response Center. Once Federal
officials are aware of a release, there
are two types of responses: Removal or
remedial. Before any response action is
taken, however, the conditions and
problems at the site must be evaluated.

2. Site evaluation. When notice of a
release is received, EPA will consider
the reported facts and circumstances to
determine whether a removal or a
remedial site evaluation should be
undertaken.

The main differences between
removal and remedial site evaluations
are their respective purposes and the
amount of time available for conducting
the evaluation before an action must
begin. When a lead agency conducts a
removal site evaluation, the agency
usually has some reason to believe that
a prompt action may be needed. If there
is any indication that there may be an
emergency or other time-critical -
situation, the release is evaluated for
possible removal action. The same is
generally not true with remedial site
evaluations because the primary
purpose of a remedial site evaluation is

to assistin determining whether a
release should be included on the
National Priorities List (NPL). {See

§ 300.425(b); urgent situations do not
allow for developing the more
comprehensive data required in
remedial site evaluatiom 1o score the
site for the NPL.)

It should be noted, however, that
removal and remedial site evaluations
overlap. Information gathered during a
remedial site evaluation may indicate
that the contamination or one portion of
the contamination at a site should be
addressed by the removal program or
information gathered during a removal
site evaluation may indicate that the
contamination at a site can be better
addressed by the remedial program. The
important point is that when the lead
agency receives notification of a release,
it makes a quick determination as to
whether the site seems to be a likely
candidate for removal action. If the
release does not immediately seem to be
a likely candidate for removal, then the
release is listed on CERCLIS for a
remedial site evaluation to be conducted
in the future.

Because of the pressing nature of
removal response, a removal PA/S} is
characterized by a quick assessment.
When the OSC is responding to an
explosion or transportation spill, a
removal site evaluation may involve
only an on-site assessment. Where more
time is available (for & non-time-critical
removal), a removal site evaluation may
involve a review of any existing
information available on the release
plus an on-site evaluation, including
sampling. During these evaluations, the
lead agency generally reviews
conditions of a release to see whether
the release is from a discrete source.
Due to the limitations on removal
actions, the removal program is
generally unable to address large areas
of contamination, i.e., where there is not
an identifiable discrete source. For

‘- example, the lead agency may look for

unstabilized tanks, drums, lagoons, or a
small area of highly contaminated soil in
evalunating the urgency of the release.
Section 300.410 describes in more detail
the removal site evaluation, including
when it is terminated. The criteria for
removal actions described in
§ 300.415(b)(2) are used in the removal
site evaluation to determine whether a
removal action may be appropriate.
Remedial PAs and Sls are more
comprehensive and structured because
there is not the same time constraint as

there is for removal PA/SIs. A remedial .

PA will consist of a review of existing
information and may include on-site or
off-site reconnaissance where safe and
appropriate. After the PA is complete.

the lead agency will prepare a report
that describes the characteristics of the
release and recommends whether
further remedial evaluation is
warranted. At sites where further action
is indicated, the lead agency will

. conduct an SI that will build on the

information collected in the remedial PA
and involve, as required, on-site and off-
site field investigations and sampling.
Data gathered during the remedial PA/
SI are used to evaluate the release using
the Hazard Ranking System (HRS) to

.determine whether the site should be

listed on the NPL. For more discussion
on remedial site evaluation see the
preamble section below, “§ 300.420—
Remedial Site Evaluation.” For more
discussion on the NPL, see the preamble
section below, “§ 300.425—Establishing
Remedial Priorities.”

3. Removal actions. After conducting
the removal site evaluation (or, as
appropriate, during a remedial activity)
the factors described in § 300.415(b}(2}
are considered in determining whether
or not a removal action is appropriate. If
the lead agency determines, upon
consideration of such factors, thata
removal action is appropriate, actions
shall begin as soon as possible to
prevent, minimize, or mitigate the threat
to human health and the environment.
{Section 300.415(d) describes the types
of measures that may be taken.}
CERCLA requires the termination of
Fund-financed removal actions after 12
months have elapsed from the date of
the initial response or after $2 million
bas been obligated unless statutory
exemptions apply.

EPA has conducted removal actions in
response to a wide range of situations
including. “midnight dumping"” and other
illegal disposal, releases from active
manufacturing or waste disposal
facilities, and transportation-related
incidents. In addition, removal actions
may be conducted in response to a time-
critical situation at a remedial response
site. For example, a removal action may
be required to stabilize an NPL site
before remedial response activities can
begin, or a removal action may be
necessary in response to a sudden
dangerous situation such as a fire or
explosion that occurs during a long-term
remedial response.

In situations involving immediate
threats, it is not difficult to determine
that use of removal authorities is
appropriate. In less obvious situations.
however, the lead agency must rely on
the best technical judgment of its
response personnel to determine
whether use of removal authority or
remedial authority is more appropriate
to address the identified threats. On-
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scene coordinators and remedial project
managers are charged with using all the
information available to thein at the
time to determine how quickly a
response must be initiated and,
therefore, which response authonuea
are appropriate.

Notwithstanding the discussion of -
lead and support agency conduct of
removals, potentially responsible parties
may undertake these activities under
EPA oversight as a result of EPA's

- enforcement authorities.

4. Remedial response—i. Remedjal
investigation/feasibility study and-
selection of remedy. The lead agency
generally will conduct a remedial
investigation (RI) and feasibility study
(FS) (although actions may be initiated
at any time prior to, during, or after the
RI/FS when there is a need or
opportunity to reduce or control risk or
prevent further environmental
degradation). The purpose of the Rl is to
gather sufficient data to characterize the
conditions at the site in order to assist in
determining the appropriate action. The
RI should be focused so that only data
needed to develop and evaluate
alternatives and to support design are
collected. Nonetheless, because of the
complexity of the problems, it can take
many months of investigatory and
sampling work to characterize properly
the pathways of exposure to the
surrounding population, the hazardous
substances that are present at the site,
the concentrations of these substances
in various areas of the site, and other
conditions that must be understood
before the best remedy can be selected
for that site.

As the problems at a slte are
beginning to be understood, a feasibility
study is conducted. The purpose of the
FS is to develop and analyze
alternatives for appropriate action. The
level and detail of the analysis will be
tailored to the scope and complexity of
the action needed. As the impacts of
these alternatives and other factors are
considered, the number of alternatives is
reduced. A remedy is selected in a
Record of Decision based on these
studies. The proposed regulation and
preamble for § 300.430 explain in detail
the RI/FS and selection of remedy
process; therefore details of the process
will not be repeated here.

ii. Remedial design/remedial action
and operation and maintenance. After
an RI/FS has been completed and a
remedy has been selected, the lead
agency designs the remedy. The
remedial design stage includes
developing the actual plans and
specifications for the selected remedy.
When this is completed, the lead agency
conducts and completes the remedial

action. After a joint inspection of the
remedy following the completion of
construction, the State or other
appropriate patty (e.g., a Federal
facility) will generally assume
regponsibility for ensuring that the
remedy is operational and functional.
After the lead and support agencies
have determined that the remedy is
operational and functional, the State or
other appropriate party is responsible
for operating and maintaining the site as
needed. Section 300.435 describes
remedial design/remedial action (RD/
RA) and operation and maintenance
(O&M] activities.

Notwithstanding the discussion of
lead and support agency conduct of RI/
FSs, RD/RAs, and O&M, potentially
responsible parties (PRPs) can
undertake these activities as a result of
EPA’s enforcement authorities.

S. Relationship between removal and
remedial activities. It is important to
note that response to releases of

hazardous substances does not follow a
straight sequential path from discovery

through removal to remedial action.
Although the NCP sections on removal
site evaluation and removal actions
come before the remedial site evaluation
and other remedial sections, in reality, a

- . decision to conduct a removal may be

made at any time in the remedial
process, and sites initially evaluated or
addressed by the removal program may
be referred to the remedial program.
Thus the need for removal is considered
during a remedial PA, a remedial S, RI/
FS, and actual remedial action. If &
removal action does not fully address
the threat posed by a release, the lead
agency will ensure an orderly transition
from removal to remedial response
activities. The removal program is
intended to address releases that pose a
relatively near-term threat that can be
addressed within the statutory limits.

"The remedial program is intended to

address significant releases that cannot
be addressed under the removal
program. There will always be some
overlap between the two programs, and
it is important that they work closely
together. The goal is to ensure that the
most significant threats are addressed in
the most efficient and effective manner.
8. State participation. State
participation is critical to the response
program. It is EPA's intention that the
States and EPA function as partners,
and States are encouraged to participate
in all facets of the response process:
Removal, pre-remedial, remedial, and
enforcement. EPA proposes to use
general agreements called Superfund
Memoranda of Agreement (SMOA) to
delineate non site-specific Federal/State
interactions and responsibilities. Site-

specific State-lead actions are
undertaken via cooperative agreements
between the State and the EPA Region.
For more information on State .
involvement see proposed Subpart F of
the NCP.

7. Public participation. CERCLA
requires the opportunity for
participation of the public and of PRPs
in the remedy selection process and the
development of the administrative
record supporting the remedy selected
{see Subpart I}. The NCP discusses the
opportunities for public and PRP
participation, including comment
periods, public meetings, and formal
community relations plans specifying
interactions at each remedial action site.
In enforcement actions, there will be
comment periods for consent decrees
and, in the removal action process,
participation is encouraged to the extent
allowed by the exigencies of the
situation. The public participation
requirements have been incorporated
into each of the sections where they
apply (e.g- §§ 300.415, 300.430, and
300.435). See Subpart E, § 300.430
preamble section below, “H. Community
Relations.”

8. Federal facilities. CERCLA
emphasizes the application of the
Superfund program to Federal facilities
indicating the intent of Congress that
Federal agencies address releases from
such facilities with attention equal to
that given by EPA to non-Federal sites.
Unless a provision specifically
addresses Fund-financed activities only,
all provisions in Subpart E (and
throughout the NCP, as appropriate)
apply to Federal facilities.

Subpart E: Section-by-Section

A secﬁon—by-section discussion of the
proposed revisions to Subpart E follows,
in order of appearance, with two
exceptions: Community relations and
applicable or relevant and appropriate
requirements. These requirements are
described in their own separate
preamble sections because the
requirements are interspersed
throughout the Subpart E regulatory
sections.

Section 300400 General.

This section revises existing NCP
§ 300.61 and contains a general
discussion of the prerequisites, methods,
criteria, and limitations of response
actions addressing hazardous substance
releases.

A. Major Revisions

1. Limitations on response
(6§ 300.400(b)). Amendments to CERCLA
section 104{a)(3) added significant
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limitations on response authorities.
Those limitations have been
incorporated into the NCP through the
addition of new § 300.400(b). The
proposed section states that the Fund
may not be used to respond to releases
of naturally occurring substances, to
releases from products that are a part of
the structure of a building and result in
exposure within that building, or to
releases into drinking water supplies
due to deterioration of the water system
through normal use. However, there is

an exception allowed. The Fund may be.,

used to respond in cases where the lead
agency determines that the releaseis a
public or environmental emergency and
that no other person with the authority
and capability to resporid willdosoin a
timely manner. EPA expects these
exceptions to be rare.

An example of the first type of
situation for which the Fund is not
available for response is found in the
Reading Prong and other areas, where
high levels of radon were discovered
inside buildings erected on naturally
radioactive formations. Examples of the
second type of situation are chemically-
treated wood or masonry materials-
containing radionuclides which may be
part of the structure of a building and
result in expesure to persons in that
building. Examples of the third type of
situation are releases of lead and other
contaminants into a municipal drinking
water supply system aolely from the -
natural deterioration of plpes and welds
in the system.

2. Entry and access (§ 300.400(d)).
CERCLA. section 104{e}(3) allows any
cfficer, employee, or representative of
the President, duly designated by the
President, to have access to vessels,
facilities, establishments. or other
places, where any hazardous substance,
pollutant, or contaminant may be, or has
been released. generated., stored,
treated, disposed of, or transported from
or where access is needed to determine
the need for response or the appropriate
response or to effectuate a response
action under CERCLA. As one method
of enforcing such authority, where
consent is not forthcoming, CERCLA
section 104{e){5) authorizes the
President to issue administrative orders
for entry and access to such property. In
E.O. 12580 the President delegated this
authority to Executive departments and
agencies. To ensure full understanding
of the scope and proper utilization of
this authority, EPA proposes to include
in § 30.400{d) the requirements for
administrative orders, the scope of
orders, the activities permitted under
orders, and certain content, delivery,
and enforcement aspects of such orders.

In accordance with CERCLA's
increased emphasis on private party
response, EPA specifies in this section
that it may designate a potentially
responsible party as EPA’s-
representative solely for the purpose of
-access, and that it may exercise the
authorities contained in section 104(e),
including issuing an administrative
order, to gain access for the potentially
responsible party. Such designation will
only be used where the potentially
responsible party is conducting a
response action pursuant to an .
administrative order or consent decree
and the designation is in accordance -
with relevant EPA policy.

3. *On-site” for permilting purposes
(5§ 300.400(e)). Section 121(e) of the
amended CERCLA states: “No Federal,
State, or local permit shall be required
for the portion of any removal or
remedial action conducted entirely on-
site, where such remedial action is
selected and carried out in compliance
with this section.” EPA proposes to state
that on-site permits are not.required for
response actions taken by EPA, other
Federal agencies, States, or private
parties pursuant to CERCLA sections
104, 108, or 122. For the purposes of
implementing this section, EPA has
proposed to define the term “on-site” in
§ 300.400{e)(1) to include the “areal
extent of contamination and all suitable
areas in very close proximity to the
contamination necessary for
implementation of the response action.”

Flexibility in defining a site is
necessary in order to provide
expeditious response to site hazards.
FPA emphasizes that the lead agency
must always comply with the
substantive requirements that would

. otherwise be included in a permit and

that the NCP requires public
participation in the remedy selection
process. EPA also believes that required
approval or consultation by regulatory
bodies is analogous to permit
requirements and is encompassed

" within the CERCLA section 121(e)

exemption. However, EPA intends to
consult closely with the appropriate
regulatory authority where time permits.
The definition will exempt the lead
agency only from administrative
processes. These administrative
processes could otherwise delay
implementation of a response action for
severa) months.

The definition of “on-site” is intended
to address the following types of
situations. First, remedial actions
frequently involve treatment systems
that require significant land area for
construction. For example, an
incinerator cannot be placed on top of

contaminated soil but may require some
area adjacent to the area of
contamination. Situations have arisen’
where the contamination is in a lowland
marshy area and it is not possible to
locate an incinerator or construction
staging area in the marshy area but it is
possible to do so in an uncontaminated
upland area in very close proximity.
Moreover, the “areal extent of
contemination” is intended to include

-sites where areas of contamination are

discrete rather than continuous but are
within reasonably close proximity to
one another. The decision document
should describe the boundaries of the
site. A second situation is where a
containment structure or a slurty wall to
contain contaminated material must be
built adjacent to the contaminated. ..
material, not in the contaminated area.
Third, a ground water plume may
extend several miles from the source of
contamination or the source may not
even be defined at the time of response.
If the remedy selected is to intercept the
plume and treat the ground water

- upgradient of a drinking water supply.

the treatment facility must be placed
near the point of interception.

EPA's interpretation of CERCLA
gection 121(e) is that each of these
situations falls under the purview of that
section and that permits are not
required for the activities. For this
reason, EPA has proposed a flexible
definition of “on-site” that can be
tailored to specific cases. However, as a
matter of policy, EPA will implement the
proposed definition with certain
limitations. It is EPA's general policy to
invoke the permit exemption anly when
the area within very close proximity to
the contamination is necessary for
implementation-of the portion of the
response action relating to the
hazardous substance with which it is in
proximity. An example is an area of
contaminated soil and contaminated
ground water that extends several miles
from the contaminated soil. The remedy
gelected includes incineration of the
contaminated soil and pumping and
treating the contaminated ground water
plume. Following EPA’s policy in this
example, the lead agency would locate
the pump system along the
contaminated ground water plume, as
necessary, without a permit; but, it
would only locate the incinerator near
the contaminated soil. The lead agency
would generally not locate the
incinerator several miles from the
contaminated soil over the plume. In
such a case, where the incinerator must
be located far from the source, the lead
agency, in accordance with this policy.,
should obtain a permit.
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EPA's interpretation of “on-site”
further includes situations where the
remedial activity occurs entirely on-site
but the effects of such activity cannot be
strictly limited to the site. For example,
a direct discharge of CERCLA
wastewater would be an on-site activity
if the receiving water body is in the area
of contamination or is in very close
proximity to the site, even if the water
flows off-site.
~ EPA notes that section 104(d)(4] of
CERCLA allows EPA to treat non-
contiguous facilities as one where those
facilities are “reasonably related on the
basis of geography, or on the basis of
threat or potential threat to public -
health or welfare or the environment.”
EPA interprets this section to allow it to
elect to treat several CERCLA facilities
as one “site” for purposes of section

" 121{e}. Under this approach, hazardous
substances from several CERCLA
facilities could be managed on-site at
one of those CERCLA facilities without
having to obtain a permit for the wastes
that are brought from the other CERCLA
facilities. Among the criteria EPA uses .
to treat non-contiguous facilities as one
site are that the facilities are reasonably
close to one another and the wastes are
compatible for the selected treatment or
disposal approach. EPA solicits
comment on whether to limit this
approach to situations where the non-
contiguous facilities are under the
ownership of the same entity.

EPA is considering several other
possible ways of defining *“on-site” for
permitting purposes. Each of these is
described and discussed btiefly below.

i. Define “on-site” as the areal extent
of surface contamination. This concept
is similar to the RCRA concept of a
hazardous waste management area. It
would make the definition of “on-site”
more definite but would have several
problems. First, there are CERCLA sites
that have relatively minimal or no
surface contamination because the
contamination is primarily in the ground
water. This definition would mean that
in certain cases there would be little or
no area that would be considered “on-
site” and exempt from permits. Second,
this option would mean that permits
would have to be obtained in cases
where the construction or staging area
cannot be located on top of the
contamination, even if the staging areas
were in very close proximity. As
described above, these administrative
processes could delay remedial actions
at many sites even after there has been
public comment on the proposed
remedy.

ii. Define “on-site” as identical to a
CERCLA facility. The term “facility™ is
defined in section 101(9) of CERCLA

(this definition is repeated in § 300.5 of
the NCP) as “any building, structure,
installation, equipment, pipe or pipeline
(including any pipe into a sewer or
publicly owned treatment works), well,
pit, pond, lagoon, impoundment, ditch,
landfill, storage container, motor
vehicle, rolling stock, or aircraft, or any
site where & hazardous substance has
been deposited, stored, disposed of, or
placed, or otherwise come to be located;

. but does not include dny consumer

product in consumer use or any vessel.”
Defining the term “on-site” to be the
same as “facility” probably would allow
the lead agency to follow a plume and
construct a treatment system over the
plume without obtaining a permit
because of the phrase “or any site where
a hazardous substance has been
deposited * * * or otherwise come to

_be located.” It would not, however, .

address the concern that
noncontaminated land may be needed
as a construction staging area and may
be an integral part of the remedial
action to be taken. In addition, it should
be noted that it is often difficult to
define a CERCLA facility boundary.
When a site is listed on the NPL, an
attempt is made to describe the facility
and its boundaries. However, the extent
of contamination is not always known
at that point in the process. Later, during
the RI/FS stage, the facility boundaries
may be better defined.

iii. Define “on-site" as the facility plus
any contiguous area necessary for
carrying out the response. This would
address the problem described in
number (i) above but the requirement of
contiguity may present other problems.
For example, sometimes it may not be
possible to locate the construction
staging area directly contiguous to the
facility; perhaps there is unused railroad
property between the facility and the
proposed staging area or some other
gimilar obstacle.

iv. Define “on-site™ as encompassing
the area having the same legal
ownership as the primary contaminated
area or areas. This definition would
limit the permit-free areas available for

“ staging and implementing response -

actions. Because the site would be
defined in terms that do not directly
relate to the contamination, there may
be situations where the ability to
implement & remedy expeditiously is
artificially constrained by the proxxmxty
of the property line.
B. Other Revisions

1. Current §300.61(b). This paragraph
has been deleted to conform with
amendments to CERCLA section

104(a)(1)(B). The former CERCLA
section 104(a)(1) and NCP authorized a

response action “unless the President
determines that sachremovalor ...
remedial action will be done properly by
the owner or operator of the -
facility * * * or by any other
responsible party.” The change to . .
CERCLA and deletion of this section
from the NCP clarify that the Federal
government is not precluded from
conducting a response action, merely -
because responsible parties have
indicated a willingness to take some -
form of response action.

2. Health assessments (§ aoa.mqﬂ)
This paragraph has been added to -
codify the requirements of CERCLA
section 104(i) that a health assessment -

. be performed by ATSDR at each site

proposed to be listed on the NPL orin
response to a petition for a health
assessment.

C. Points of Clarification

1. Pollutants and Contaminants.
CERCLA section 104(a)(1) authorizes
response actions whenever any
hazardous substance, including mixtures
of oil and hazardous substances, is
released or whenever there is a release
of any pollutant or contaminant that
may present an imminent and
substantial danger to the public health
or welfare. This standard is reflected in
NCP § 300.400(a). Note that under
CERCLA, “imminent and substantial
danger” limitation applies only to
poliutants and contaminants and not to
hazardous substances. Moreover, the
limitation does not define the scope of
the removal actions as described in
§ 300.415(b).

2. Response to HWTC's petition to
modify the NCP to permit treatability
testing without the need to obtain a
RCRA permit. The Hazardous Waste
Treatment Council (HWTC) has
petitioned EPA to issue regulations
facilitating small-scale treatability
studies on wastes at Superfund sites
that contain or may contain RCRA
hazardous wastes by exempting owners
or operators of facilities conducting such
tests from RCRA requirements that -
would otherwise apply to facilities
treating, storing, and disposing of
hazardous wastes. HWTC has
submitted two petitions for regulatory -
action. One seeks a regulation under
RCRA that would generally exempt such
studies from regulation under RCRA
when conducted within certain limits of
study size, storage volume, etc. The
second petition is directed more
specifically at treatability studies
conducted to support decisionmaking at
CERCLA sites. It seeks to exempt
treatability studies conducted to support
remedy decisions at CERCLA sites from
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permitting requirements by defining the
facilities at which treatability studies
are conducted as being “on-site.” As
discussed elsewhere, activities
conducted “on-site” are exempted from
the need to obtain permits. Such a
definition, therefore, would exempt
those conducting treatability studies
from any permitting requirements and
would not be limited to the need to -
cbtain a RCRA permit. EPA is
separately considering HWTC's petition
for rulemaking under RCRA. (See 52 FR
35273, September 18, 1867.) Only the
second petition, under which treatability
tests on wastes from CERCLA sites
wouid be exempted from permitting by
defining them as occurring “on-site,” is
considered bhere.

Treatability tests are an important
part of the RI/FS process as well as
other waste management processes.
EPA has concluded, however, that to the
extent it is appropriate to edjust
permitting requirements to encourage
treatability testing, that should be
accomplished by directly modifymg the
RCRA regulations to address such
testing generally. EPA does not believe
that the term “on-site” can extend to a
distant facility that may be conducting a
treatability test. For these reasons, EPA
is not proposing in today’s noticeto
extend the definition of the term “on-
site” to include fecibties conducting
treatability tests characterizing wastes

from CERCLA sites as contemplated by

HWTC's petition. instead EPA will
consider the merits of HWTC's position
in the context of HWTC's petition for
rulemaking under RCRA.

Section 300.405 Discovery or
Notification.

This section revises current NCP
§ 300.63 and discusses how CERCLA
sites may be discovered, the notification
responsibility to report releases of
hazardous substances, pollutants, or
contaminants to the National Response
Center (NRC), and the details of the
notification process. There are no major
revisions.
Revisions

1. Discovery of release (§ 300.405(a)).
EPA is proposing two minor clarifying
changes to current § 300.63(a) on how
Teleases are discovered. First,
notification under section 103({a} of
CERCLA (notification of releases of
reportable quantities) and under section
103(c) of CERCLA (owners and
operator's notification to EPA of the
existence of a facility at which
nazardous substances are or have been
stored, treated or disposed of) have
been separated into (1) and {2).

Second, EPA is proposing to add to
the list of discovery methods & new
method for discovering releases. This
revision is intended to reflect the fact
that the new statutory provision
allowing citizen petitions for preliminary
assessments also represents a new
method for discovering a release.

2. Notification qumemems (§300.405
(b). (c) and (d)). EPA is proposing a
minor c change to the -
notification requirements in § 300.63(b)
to state that where direct reparting to -
the NRC is not practicable, reports may
be made to the predesignated EPA OSC
through the Regional 24-hour emergency
response telephone number. This
wording was added to alert the public
that such numbers exist, but should be

- used only in the very rare cases where

the NRC cannot be reached (for
example, because a caller cannot get
through to the NRC). EPA strongly urges
that all reports of releases be made
directly to the NRC. If the notifiercan
reach a telephone, the NRC must be
called.’EPA notes that the most likely
situations in which direct reporting to -
the NRC may not be practicable are
releases from vessels at sea or offshore
platforms with no telephone access. In
these cases, releasers would normally
report by radio 1o a Coast Guard station
that maintains a radio watch. Releasers
who report to the nearest Coast Guard
unit under this provision must also
notify the NRC as soon thereafter as
possible.

Reporting requirements and penalties
in CERCLA and the NCP are effective
only for releases covered by the 40 CFR
302.4 List of Hezardous Substances and
Reportable Quantities (RQs). However,
whenever there is any doubt about
whether u release equals or exceeds a
RQ. EPA encourages that it be reported
to the NRC. Paragraph (c} is proposed to
be added to highlight this and to make

- clear the only two sitnations that should

not be reported to the NRC.

The NRC processes all reports of
releases that it receives, regardless of
the substance involved or the
significance of the incident. Reports are
archived into the NRC computer data
base at the time of receipt and passed
immediately by telephone to the
appropriate response entity. This
centralized reporting simplifies and
expedites public, governmental,
industrial, and academic access to
information regarding hazardous
substance releases and response.

EPA is proposing to add a new
§ 300.405(d), to enumerate the kinds of
information that should be provided to
the NRC during notification of releases.
However, EPA points out that reporting

should not be delayed because of
missing information.

3. CERCLIS (§ 300.405(f)(2)). EPA is
proposing language to indicate that
when notification shows that removal
action is not necessary, but that a
remedial site evaluation should be
performed, the release will be listed in
the CERCLIS remedial inventory. (For a
definition and discussion of CERCLIS,
see the Subpart A preamble section, “4.
New Definitions.”)

4. SARA Title 1L (§ 300.405(g)). EPA is
proposing minor clarifying changes to
the notification requirements of the
NCP. EPA is adding a reference to the
new SARA Title Il notification
requirements. This reference states that
notification of the NRC does not
generally satisfy all Title HI notification
requirements. This has been added
because it is important to note that
several notifications may be needed for
each release to meet the requirements of
SARA.

Section 300410 Removel Site
Evahaation.

This section revises current NCP
§ 300.64 and discusses the preliminary
assessment that is conducted to
evaluate available data about a reported
release to determine whether the
conditions warrant a removal action.

A. Major Revisions

1. Title of section. EPA is proposing to

change the title of this section fram

“Preliminary Assessment for Removal
Actions” to “Removal Site Evaluation.”
Parallel changes for the section
conceming remedial site evaluations are
also being made. These changes clarify
that one of the first steps before
conducting either a removal or remedial
action is to evaluate the release
conditions in order to determine what
actions may be needed. Section titles in
the current NCP do not reflect the
similar requirements for removal and
remedial actions.

2. Natural resources (§ 300.410(g)).

EPA proposes to revise current
§ 300.84(d) to state that the OSC or lead
agency is responsible for ensuring that
State and Federal trustees of affected
natural resources are notified promptly
wken it is determined that natural
resources have been. or are likely to be.
damaged. Current § 300.64(d) links this
notification to a preliminary assessment
determination. The proposed language
broadens the section to require trustee
notification whenever any data indicate
that natural resources will be
threatened. Furthermore, the new
language clarifies that the OSC or lead
agency will coordinate, as appropriate.
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the necessary response action
assessments, evaluations,
investigations, and planning with the
State and Federal trustees.

B. Other Revisions

1. Removal/Remedial program
coordination (§ 300.410(h)). EPA
proposes a minor addition at
§ 300.410(h) to clarify that when a
removal site evaluation indicates that a
removal action is not needed, but that a
remedial action may be needed, a
remedial site evaluation shall be
initiated and the release shall be listed
on the CERCLIS remedial inventory.
This is similar to the addition proposed
for the notifications section at
§ 300.405{f)(2). .

2 Termination of removal site
evalvation {§ 300.410{e)). EPA is
proposing minor changes to corrent
§ 300.84(c) to reference the limitations
on response in § 300.400(b). -

As discussed in the current NCP, it is
important to note that if another party is
responding, the OSC will not continue to
pursue a removal site evaluation or
action, whether or not such person is
under court or administrative order.
However, if the person is under an
order, the OSC may provide surveillance
as a separate action, to assure
compliance with the order. There may
also be instances of voluntary response
where the OSC provides monitoring to
assure proper response and to avoid a
gitaation where followup action would
be needed.

C. Minor Revisions

EPA 1is proposing other minor
conforming revisions to ensure
consistency in wording between the new
statute and the NCP, and between
subparts,

Section 300.415 Removal action.

This s¢ tion contains the CERCLA
program'’s removal authorities. EPA is
proposing several revisions to portions
of the current NCP § 300.65 including:
the statutory limits on removal actions
and exceptions to those limits; the
relationship of removal action to
anticipated long-term remedial action; a
list of appropriate removal actions for
specific situations; requirements for
post-removal site control; and the
requirement for submission of the OSC's
report to the RRT.

Today's preambie discussion uses
several descriptive terms to broadly
differentiate among various types of
removais, and EPA wishes to provide
here an understanding of their meanings
in this context: “Emergencies” generally
refer to those actions where the release
requires that response activities begin

on-site within hours of the lead agency’s
determination that & removal action is
appropriate. “Time-critical” removals
are those where, based on the site
evaluation, the lead agency determines

. that a removal action is appropriate and

that there is a period of less than six
months available before response
activities begin on-gite. “Non-time-
critical” removals are those where, .
based on the site evaluation, the lead
agency determines that a removal action
is appropriate and that there is &
planning period of more than six months
available before on-site activities must
begin. The lead agency for non-time-
critical removals will undertake an
engineering evaluation/cost anzalysis
(EE/CA) or its equivalent.

Because Superfund regources are
finite, it is not possible for EPA to
conduct all removals authorized by
CERCLA. Therefore, the removal
program sets priorities to ensure that the
maest serious public health and
environmental threats will be
addressed. Classic emergencies, such as
fires and explosions and time-critical
removals that cannot be addressed by
any other authority, are the removal
program'’s highest priorities.

A. Major Revisions .

1. Statutory limits (§ 300415(b)(5)).
The amendments to CERCLA section
104(c)(1) raised the statutory limits for
Fund-finenced removal actions from six
months and $1 million, to twelve months
and $2 million, respectively. The
amendments also provide a new
exemption from the time and dollar
limits for situations where the lead
agency determines that continued
response is otherwise appropriate and
consistent with the remedial action to be
taken. Formerly, there was an
exemption only for those situations that

. met the emergency criteria in CERCLA

section 104(c).

"EPA proposes to include the new
statutory limits and the new exemption
in the NCP at § 300.415(b)(S). In the
proposal, only statutory language bas
been included for both provisions. This
is consistent with the way the
emergency exemption bas been treated
in the current NCP:

EPA has developed an approach for
implementing the new exemption and
salicits comment on this approach. EPA
believes that the new exemption should
be used primarily for proposed and final
NPL sites and should be used for non-
NPL sites only in rare circumstances.
EPA beiieves that Congress originally
put the statutory limits in place because
it intended that the removal program
generally be short-term and mitigstive in
nature. Long-term remedial actions

generally involve complete cleanup of
sites which are on the NPL. EPA
believes that the new exemption was
included to ensure that the time and
monetary limits would not preclude
proper implementation of the
requirement in CERCLA section
104(a)(2) that removal actions should, to
the extent practicable, contribute to the
efficient performance of any long-term
remedial action {see below for
discussion of this provision). The
purpose of the provision is to conserve
Fund monies at NPL sites by performing
indicated removals at these sites that
take into account the ultimate remedy.
Monies spent wisely during the remova!l
portion at NPL sites would enable the
entire action to be completed more
efficiently and cost-effectively.

In accordance with this interpretation.
EPA has developed the following
criteria for determining when use of the
new exemption at proposed and final
NPL sites is appropriate:

i. To avoid a foreseeable threat:

ii. To prevent further migration of
contaminants;

iii. To use alternate technology to
reduce mobility, toxicity, or volume; or

iv. To comply with ofi-site
requirements.

Although EPA intends to use the new
exemption primarily at NPL sites in
order to maintain the effectiveness of
the NPL priority system, EPA also
recognizes that there may be some
limited circumstances at non-NPL gites
where use of the new exemption could
be appropriate. If, for example,
treatment could be used that wonld
permanently or significantly reduce
mobility, toxicity, or volume at a non-
NPL site, then it might be appropriate to
use the new exemption at a non-NPL
site. Use of the exemption in these
situations at non-NPL sites world be
consistent with a permanent remedy,
but use at non-NPL sites is not intended
to supplant the remedial program. EPA
will ensure that the new exemption is
used at non-NPL sites only in limited
circumstances by requiring that each
decision for using the new exemption at
a non-NPL site be approved by the
Assistant Administrator for the Office of
Solid Waste and Emergency Response.

2. Efficient performance of the long-
term remedial action (§ 300.415(c}).
CERCLA section 104(2){2) provides that
removal actions should, to the extent
practicable. contribute to the efficient
performance of any long-term remedial
action with respect to the release. EPA
is proposing to incorporate this language
into the NCP. This provision is intended
to avoid repetitive removal actions or
actions that do not take into account
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their impact on performance of
subsequent remedial action, and to
allow for more permanent tasks to be
completed under removal authorities.
EPA proposes to apply this requirement
to all removal actions. Since removals
may occur in situations where there is
only limited information on whether or
not a remedial action is anticipated, the
lead agency need only consider
information that is available at that
time. The lead agency should consider
the following questions when selecting a
removal action that will contribute to
the efficient performance of the long-
term remedy:

i. What is the long-term response plan
for the site? If there is no plan, what is it
likely to be? To determine the long-term
response plan the OSC need use only
currently available information. The
OSC is not required to determine long-
term action.

ii. Which threats will require attention
prior to the start of the long-term
response? An efficient removal should
eddress those threats that require
attention in order to stabilizz the site or
protect human health and the
environment until the long-term remedy
can be implemented.

iii. How far should the removal go to
ensure that the threats are adequately
abated? If a long-term remedy is
planned. an efficient removal should
mitigate the threat to human health and
the environment until the remedial
action can be implemented. At a
minimum, this means that the removal
should prevent or reduce further
migration or public contact.

iv. Is the proposed removal action
consistent with the Jong-term remedy?
An efficient removal generally should
not hinder or foreclose viable options
for a long-term remedial action.

Removal action should not be unduly
delayed by the consideration of the
above criteria. The threat to human
health and the environment shall remain
the primary concern of the lead agency
conducting the removal. Occasionally, it
may not be practicable to be entirely
consistent with the long-term remedial
action. This may occur when it is
necessary to slow the migration but not
possible to implement the long-term
remedy. For example, removal actions
may be needed that merely stabilize
{e.g.. cap) some sites to reduce the
migration threat until a long-term
treatment remedy is developed. EPA is
currently developing guidance to further
address the details. EPA solicits
ccemments on the policy of extending the
section 104(a)(2) provision to all
removals rather than limiting it to NPL
rites only, and on the criteria for
determining whether a removal will

contribute to the efficient performance
of the long-term remedial action.

B. Other Revisions

1. Engineering evaluations and costs
analyses (§ 300.415(b)(4)). 1t is EPA's
intent that the lead agency conduct an
engineering evaluation and cost analysis
(EE/CA) or its equivalent, as
appropriate, as a part of removal actions
in those cases where adequate planning
time is available before the start of the
removal. EPA believes adequate
planning time is a minimum of six
months. EE/CAs contain evaluations of
possible alternative technologies,
selection of the response, and document
the decisionmaking process. Engineering
evaluations and cost analyses use a
screening process and analysis of
removel options based upon such
factors as technical feasibility,
institutional considerations, .
reasonableness of cost, timeliness of the
-option with respect to threat mitigation,
environmental impacts, and the

.protectiveness of the option. This

information will be subject to review
and comment by the public prior to
initiation of the affected removal.

2. Appropriate actions (§ 300.415(d)).
EPA is proposing some minor changes to
the current §§ 300.685(c) (3) and (6) by
clarifying additional activities that can
be conducted.

3. Off-site policy. Current § 300.65(g)
requires that removal actions taken
pursuant to CERCLA sections 104 and
106 that involve the storage, treatment,
or disposal of hazardous substances,
pollutants, or contaminants at off-site
facilities shall use only those facilities
that are operating under appropriate
Federal or State permits or authorization
and other legal requirements. EPA has
separately proposed regulations
implementing CERCLA section 121{d)(3)
which imposes requirements on the off-
site transfer of hazardous substances or
pollutants or contaminants, 53 FR 48218,
November 28, 1888.

4. State-lead removals (§§ 300.415 (h)
and (i)). EPA is proposing to codify in
the NCP its existing policy allowing
States to enter into cooperative
agreement to undertake Fund-financed
removal actions, provided that States
follow all the provisions of the NCP
removal authorities. Non-time-critical
actions are the most likely candidates
for State-lead removal because
sufficient time generally exists to
complete a cooperative agreement. The
new language also states that facilities
operated by a State or political
subdivision require a minimum cost
share of 50 percent of the total response
costs if a remedial action is taken.

6. Post-removal site control

. (§ 800.415(1)). Because of statutory limits
on removals and the historical role of
removals as short-term actions, there
will sometimes be situations at both
NPL and non-NPL sites where post-
removal site control actions (such as
watering a grass cover) will be
necessary. EPA expects that States,
potentially responsible parties, or EPA’s
remedial program (in the case of some
Fund-financed NPL sites) will provide
for post-removal site control activities to
ensure the protectiveness of the removal
action. This may also involve arranging
for private parties or Federal facilities to
conduct the post-removal site control. In
most cases, the possible State role in
post-removal site control will be
discussed prior to Initiation of removal
activities. EPA wants 'to encourage that,
to the extent practicable, the State
commitment to conduct such action be
secured prior to the start of cleanup.

EPA is developing procedures for
assumption of post-removal site contro}
at NPL and non-NPL sites. For more
discussion of State assurances
necessary for cooperative agreement for
State-lead removal and remedial
actions, see the discussion of the new
State involvement regulations in today’s
preamble discussion of Subpart F.

8. OSC reports (§ 300.415(m)). This
paragraph has been added to ensure
that OSCs and RPMs conducting
removal actions submit OSC reports. It
is important that where RPMs are
overseeing removal actions at NPL sites,
they submit OSC reports to the RRT for
review (see “Points of Clarification”
below for discussion of situations where
an RPM might oversee a removal). The
Subpart B discussion of OSC reports
also proposes some minor clarifying
changes for OSC reports.

7. Community relations (§ 300.415(n}).
Discussion of community relations is
included in the Subpart E. § 300.430
preamble section, “H. Community
Relations.”

C. Points of Clarification

1. Compliance with other laws.
CERCLA section 121 requires that
remedial actions attein a level of
standard of control which is applicable
or relevant and appropriate to any
hazardous substance, pollutant or
contaminant that will remain on-site. In
contrast, section 121 does not require
that removal actions attain applicable or
relevant and appropriate requirements
{ARARs). EPA's policy for removal
actions, however, is that ARARs will be
identified and attained to the extent
practicable. ARARS are those
substantive requirements that pertain to
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actions or conditions in the environment
{see Subpart E, § 300.430 preamble
section below, F.15).

Three factors will be applied to
determine whether the identification
and attainment of ARARs are
practicable in a particular situation: (i) -
The exigencies of the situation; (ii) the
scope of the removal action to be taken;
and (iii) the effect of ARAR attainment
on the statutory limits for dnrahon and
cost. :

i. Exigencies of the utuauon. OSCs
must often act quickly to provide - -
protection of public health and the- :
environment, and any delay would -
compromise this objective of the
removal action. Where urgent conditions
constrain or preclude efforts to identify
and attain ARARs, the OSC's
documentation of these conditions will
be considered sufficient as justification
for not attaining all ARARs. To - -

-illustrate, a site may contain leaking

- drums that pose a danger of fireor -
explosion in a residential area. The .~ -
drums should be removed or stabilized

" immediately without attemptingto -
identify and comply with all potential -
ARARs. The OSC's documentation
should describe the time-critical nature
of the situation and the removal action
taken. .

ii. Scope of the remaval action.
Removal actions generally focus on the
stabilization of a release or threat-of
release and mitigation of near-term .
threats. ARARs that are within the
scope of such removal actions,
therefore, are only those ARARs that
must be attained in order to eliminate
the near-term threats. For example, a
removal action may be conducted to
remove large numbers of leaking drums
and associated contaminated soil. In
this situation, because the removal
focuses only on partial control,
chemical-specific ARARs for ground-
water restoration would not be
considered.

iii. Statutory limits. CERCLA sets time
and money limitations on a Fund- -
financed removal action. Attainment of
all ARARs for a removal response may
not be possible within the 12 months or
$2 million limits set in the statute. For
instance, a removal action may be
undertaken at a site where there is
widespread soil and ground water
contamination. This response might
involve removal of surface debris and
excavation of highly contaminated soil
necessary to reduce the direct contact
threat and further deterioration of the
ground water. If the statutory limits
were reached or approached as a result
of the debris removal and limited
excavation, and no statutory exemption
applied, more extensive excavation of

low-level soil contamination as part of
the removal may not be warranted.
Although the statutory limits may
preclude removals from attaining all
identified ARARs, OSCs will strive to’

* comply with those ARARs that are most

crucial to the proper stabilization of the
site and protection of public health and
the environment. (Exemptions to the $2
million/12 month statutory limits may

be granted where sites meet the criteria

. for approving the “emergency” or

“consistency” exemptions.)

If none of the three factors w°uld act’
to preclude identification and
attainment of particular ARARSs (i.e.,
attainment is not impracticable}, then
the statutory waivers in CERCLA
section 122(d}(4) and § 300.430(f){3) of
the proposed NCP should be examined
to ascertain, as for a remedial action,
whether the ARAR may be waived. For

-example, State ARARs do not have to
- be attained where the State standard.

requirement, criterion, or limitation has
not been consistently applied in

. circumstances similar to the response in

question. If a State standard is identified
as an ARAR for a removal action,
attainment of that ARAR may be
waived if the State has inconsistently
applied it in similar circumstances. The
ARARs waivers generally may be used
as they are used for remedial activities.
2 Removals conducted during the
remedial process. During the course of
the remedial process at an NPL site,
releases or threats of releases may be

‘discovered that will threaten public

health or the environment within a
length of time shorter than that in which
the remedial program can respond. In
such situations, it is appropriate to use
removal authority to quickly abate or
remove the threat. This may be done
either through: (i) A traditional removal
action conducted by the removal
program using its own resources, or (ii}
through an *“expedited response action”
(ERA) conducted by the remedial
program using its own resources. ERAs
are performed when the threat identified
in the removal action memorandum is of -
such a nature that response can be
delayed for six months or more. The
delay allows time for the procurement
process, preparation of an EE/CA or its
equivalent, and solicitation of formal
public comment to be completed.

The potential for concurrent removal
and remedial activities, and new
CERCLA language encouraging
consistency with remedial actions
makes it important for OSCs and RPMa
to coordinate with each other and to
share the data that they have generated
during their respective activities.

3. Removal versus remedial actions
and *trigger” Jevel, EPA has considered

whether a clearer removal/remedial
distinction could be made through the
establishment of “trigger” levels for
these actions {e.g., setting specific
maximum levels of contamination for
particular hazardous substances that
would always “trigger” a removal action
rather than a remedial action). EPA has
decided against this because response -
decisions are made on a site-by-site
basis and there is no one trigger level
which would be appropriate for all.
situations involving a particular . . .
contaminant. In general, as described at
the beginning of the preamble discussion
for Subpart E, the removal program is .
more likely to remove point sources of
contamination that can be addressed
within the removal statutory limits. The
remedial program. on the other hand, --
may address a wider range of - - -
contamination problems. Use of
“trigger” levels is not appropriate for

this distinction. In addition,
“trigger” levels would vary based on the
additive effects that can result from the
interaction of several chemicals. Finally,
ds treatment technology changes,
established standards may change, and -
any regulatory language might always
be & few steps behind technology.
Therefore, EPA continues to believe
strongly that OSCs and RPMs must
consider all information available to
them at the time that decisions are made
about which response approacb to use
at a given site.

4. Regulations on mlmbuzsement to
local governments. CERCLA section 123
authorizes reimbursement of local
governments for expenses incurred in -
providing temporary emergency
measures in response to releases of
hazardous substances, pollutants, or ~
contaminants. Reimbursement is limited
to $25,000 per response and is not
intended to supplant local funds
normally provided for such response.
EPA has issued a separate interim final

" rule, 40 CFR Part 310, which establishes

the procedures and requirements for
local government reimbursement. (See

52 FR 39388, October 21, 1987.) As such,
only a reference to this new CERCLA
provision is included i in S.xbpart H of the
NCP. ‘

Section 300.420 Remedlal S:te
Evaluation.

This section revises current § 300.68,
*“Site evaluation phase and Naticnal
Priorities List determination.” Current
§ 300.68 has been split into two sections:
“Remedial Site Evaluation” and |
“Establishing Remedaal Priorities.” In
§ 300.420, EPA is today proposing
revisions that expand the activities that
may be undertaken during remedial site
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evaluation to determine whether a site
should be included on the NPL. The
revised section addresses how EPA
proposes to use remedial preliminary
assessments and site inspections (PA/
Sls) to evaluate and characterize
releases to determine if they warrant
remedial action.

A. Major Revisions

1. Purpose and content of a remedial
preliminary assessment (§ 300.420(b)).
The revised rule states in § 300.420(b)
that remedial preliminary assessments
{PAs) shall be conducted for all sites
listed in the CERCLIS remedial
inventory. Moreover, EPA is proposing
to define a PA, which was previously
undefined, in the definition section of
Subpart A (see also Subpart A -
preamble).

The purpose of the remedial PA, as
described in the current NCP, is to set
priorities for remedial site inspection, to
determine whether removal action is
warranted, and to eliminate from further
remedial consideration those rel

Eroposing procedures which address
ow the public should petition EPA or
other appropriate Federal agency and
how EPA will respond to petitions,
including criteria for determining when
& PA is not appropriate.

Petitions for PAs should be directed to
the Regional Administrator who
oversees the area in which the release is
located or, in the case of a release from
a Federal facility, to the Federal agency
responsible for that facility. In cases
where EPA receives a petition involving
a release from a Federal facility, this
petition will be forwarded to the
appropriate Federal agency for action. A
list of EPA Regional Offices, their
addresses, and the States and other
areas for which they are responsible is
provided in section C. below.

3. Reguired information to be
submitted with PA petitions
(§ 300.420(b)(5) (i) and (ii)). In .
developing the procedures for petitions,
EPA has attempted to balance the need
for specific information concerning a

that do not threaten public health or the
environment. Today's proposed’
regulatory revisions would expand the
purpose of the remedial PA to include
the gathering of appropriate existing
data to assist in developing a hazard
ranking score. Additionally, EPA
proposes that remedial PAs may consist
not only of a review of existing data and
an off-site reconnaissance, but also may
include an on-site reconnaissance, if
appropriate.

Today's proposed revisions would
add provisions requiring the lead agency
to complete a remedial PA report. The
revisions generally outline the type of
information that should be contained in
the report, including a description of the
site, the probable nature of the release,
and a recommendation of whether
further action is warranted as well as
the nature of such further action and
which agency should carry it out.

2. Citizen petitions for prelim:nary
assessments (§ 300.420(b)(5)). Section
105(d) of CERCLA, as amended,
provides that eny person who is, or may
be affected by a release of a hezardous
substance, pollutant. or contaminant,
may petition the President to conduct a
preliminary assessment of the hazards
associated with the release. If a PA has
not yet been conducted, it must be
" completed within a year or an
explanation of why the PA is not
appropriate must be provided. In E.O.
12580, the President delegated this
authority to EPA or the heads of
Executive departments and agencies
with respect to facilities under the
jurisdiction, custody. or control of those
departments and agencies. EPA is

rel or potential release necessary to
act on the petition, against the potential
burdens that such procedures might
place on the public. Specific information
on the location of the release is
essential. Additional information and
documentation on the nature of, and
history of, activities at the release will
expedite response to petitions; and in
cases where an immediate threat may
be posed, facilitate appropriate further
evaluation or response to such threats.
In accordance with CERCLA section
105(d), petitioners also have a.
responsibility to demonstrate how they
are, or may be, affected by the release.
EPA is proposing that at a minimum the
petition shall contain the following
information:

i. Name, address, phone number, and
signature of petitioner;

ii. Description of the location of the

release or suspected release, includmg a
marked map, if possible;

iii. How the petitioner is or may be
affected by the release or sunpected
release;

Additionally, EPA is proposing that
the petitioner should include as much
information as possible regarding:

iv. The type of substances released or
with potential to be released:

v. The nature and the history of
activities that have occurred at releases
or suspected releases; and

vi. Prior contacts with local and State
authorities about the release and the
disposition of these notifications.

Items i. through iii. are essential to a
complete petition, and EPA will not
deem the one-year time period for
responding to the petition to begin until
such information has been provided.

Information in response to items iv.
through vi. is recommended and will
facilitate the review of the petition and
identification of the need for further
assessment and/or immediate response
to potential threats which might be
posed by the release. Additionally, since
not all releases or potential releases of
hazardous substances can be addressed

- under CERCLA, EPA encourages

petitioners affected by releases to notify
all appropriate State and local agencies
of the suspected release. This will assist
in determining the appropriate response
authority in cases where response
appears warranted.

4. Responsibilities of the lead Federal
agency in receiving or responding to PA
Ppetitions (§ 300.420{b)(5)(ii)). Upon
receipt of & complete PA petition, EPA
or the appropriate Federal agency (the

‘lead Federal agency) will first determine

whether a PA has already been
conducted for the release. In cases
where a PA has not been conducted,
pursuant to the language in CERCLA
section 105{d), the lead Federal agency
will determine whether such an
assessment is appropriate. Where
appropriate, a removal or remedial PA
will be completed within one year.
When a PA is deemed appropriate, the
lead Federal agency will determine
whether a removal, as opposed to a
remedial, PA will be performed, based
on the information available at the time
of notification of the release or the
suspected release. Where a PA is not
deemed appropriate, the lead Federal
agency will notify the petitioner and
provide an explanation of this
determination within one year.

In determining whether a PA is
appropriate, the lead Federal agency
will take into consideration: (i) Whether
there is any information indicating that
a release has occurred or that there is a
threat of a release of a hazardous
substance, pollutant, or contaminant;
and (ii) whether the site appears to be
eligible for response under CERCLA.

The first criterion is expected to be
used rarely, but could be applicable in
those cases where the petition, or other

.. readily available information, does not

provide sufficient information to show
that there has been a release or there is
potential for release at a specific site.
EPA is proposing the second criterion
for situations where, based on the
available information. it is clear that the
site will ultimately not be eligible for
response under CERCLA, for example,
because of a statutory exemption.
Therefore, further site evaluation would
not be appropriate under CERCLA.

When determining whether or not a
PA is appropriate, the lead Federal
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agency will also consider whether there
is any indication that an immediate
response may be needed. If there is such
an indication, the lead Federal agency
will initiate a removal PA. If the release
is found to meet one of the removal
criteria in § 300.415(b}, the lead Federal
agency will initiate a removal action.
Although this will satisfy the
requirement to perform a PA in response
to a petition, when the removal PA or
removal action is complete, the lead
Federal agency will consider whether
further evaluation may be needed.

When there is no indication that an
immediate response may be needed, the
lead Federal agency will conduct a
remedial PA to respond to a citizen
petition for a PA. As described
elsewhere, remedial PAs are more
comprehensive and serve a different
purpose than removal PAs. Because EPA
expects that remedial PAs will generally
be conducted in response to a citizen
petition, the paragraphs on PA petitions
are proposed to be located in the section
on remedial site evaluations.

When the resuits of a completed PA
indicate that the release or threat of
release may pose a threat to human
health or the environment, the remedial
evaluation process will be continued.

S. Purpose and content of site
inspections (§ 300.420(c})). The proposed
revisions to the NCP state that if the PA
indicates that further site evaluation is
warranted, the lead agency shall
conduct a remedial site inspection (SI).
The current NCP states that the
purposes of the SI are to determine
which releases pose no threat or
potential threat to public health or the
environment, to determine if there is any
immediate threat to persons living or
working near the release, and to collect
data to determine whether a site where
a release has occurred or may occur
should be included on the NPL.

The proposed NCP retains the same
basic concepts with some modifications.
First, EPA proposes that the language in
subparagraph {c}{1) be changed so that
itp els language used about PAs in
subparagraph (b)(1). Second,
subparagraph (c)(1)(iv) as proposed
concerns collecting data beyond that
which is required to score the release
pursuant to the HRS. This paragraph no
longer ties Sls directly to listing a
release on the NPL as the existing NCP
does. EPA proposes in (c)(1)(iv) to
expand the scope of data collection and
sampling during selected Sls, as
appropriate, to better characterize the
release so that, where necessary, the RI/
FS or response under other authorities
can be initiated more rapidly and
effectively. While information gathered
during the SI may be used to evaluate a

release pursuant to the HRS, it may be
more appropriate to undertake response
under authorities other than CERCLA. In
such a case, the release would not be
listed on the NPL. (For further
information, see preamble discussion,
“§ 300.425—Establishing Remedial
Priorities.”)

The SI builds upon the information
collected in the remedial PA and
consists of a visual inspection of the
release as well as the collection of .
samples, However, if adequate sampling
has already occurred, the additional
collection of samples may not be
necessary. Like the PA, if the Sl reveals
that a removal action may be necessary,
the lead agency shall initiate a removal
site evaluation.

Today's revisions would require that
the lead agency complete an SI report
and that the revisions generally outline
the contents of this report. The report
would include information regarding a
description, history, or nature of waste-
handling at the site, a description of
known contaminants, a description of
pathways of migration of contaminants,
an identification and description of
human and environmental receptors,
and a recommendation as to whether
further action is warranted.

B. Point of Clarification

Criteria for determining that further
remedial evaluation is warranted. At
each step in the remedial site evaluation
process the lead agency is responsible
for recommending whether further
evaluation or action is warranted.
Because the major end purpose of the
remedial site evaluation process has
been to determine whether a release
should be included on the NPL, EPA
generally has not begun or continued to
evaluate a site (except where a removal

action was needed]) if a site was found,

as a matter of policy, not to be eligible
for the NPL (e.g. a RCRA site).

EPA is proposing revisions to the
primary purpose of the remedial site
evaluation process. (See the proposed
changes described above.) EPA is also
requesting comments on expanding the
current NPL deferril policy to include
other Federal and State response
authorities {See preamble discussion,
“§ 300.425—Fstablishing Remedia!
Priorities.”) EPA believes that the
overriding goal in the remedial site -
evaluation program should be to ensure,
to the extent practicable, that sites
posing the most serious threat are
identified and then addressed as soon
as possible by the appropriate Federal
or State authorities. This could result in
& remedial PA or SI being conducted at
a site that is later deferred, as a matter

of policy, from listing on the NPL. For
example, EPA may perform an Sl on a
site subject to RCRA corrective action
even though the site may be eligible for
deferral from the NPL.

‘The second result is that the focus of
further remedial site evaluation will be
on gites that show evidence of a
significant threat or potential threat to
human health or the environment. In
determining at the end of the remedial
PA and SI whether or not a site poses a
significant threat or potential threat to
human health or the environment, the
lead agency may use a combination of a
preliminary HRS score and best
professional judgment. The preliminary
HRS score is based on the HRS model
but uses very conservative assumptions
to compensate for the limited data
available at early stages of the
evaluation process. In addition, where
necessary and appropriate, best
professional judgment may be used to
supplement the preliminary score in
making decisions about whether or not
to proceed to the next phase of
evaluation. The use of conservative
assumptions combined with the use of
best professional judgment should
address those situations where data are
limited but there may be a potential
threat.

If the lead agency determines that a
site poses a significant threat or .
potential threat based on a preliminary
HRS score or based on best professional
judgment, then the site may proceed to
the next stage of evaludtion up to NPL

. consideration. If the preliminary score

or judgment indicates that the site is
unlikely to meet NPL scoring
requirements, then EPA will notify the
appropriate State of the results of the
gite evaluation and that EPA does not at
that time intend to pursue further action
under CERCLA section 104 or oth
Federal authorities. -

During the remedial preliminary
assessment, available information is
collected and documented to
characterize the site as accurately as
possible so that a decision can be made
about the site. The remedial PA should
result in a recommendation on whether
further action is needed. The
recommendation may be that the site
may be appropriate for a removal, or
that the site should proceed to a
remedial site inspection because there is
evidence of significant threat, or that the
remedial site evaluation should be
terminated because the evidence does
not show that there is or may be a
significant threat.
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C. REGIONAL OFFICES ellocgtion of Pund resources among sites are added to the NPL only after
(As OF OcTowen 1988) releases,” to clarify that the NPL is a list  they have been proposed for listing on
of priority releases for long-term the NPL in the Federal Register. After
Address Areas 10 the segion remedial under CERCLA. A proposal in the Federal Registar, EPA
site’s rank on the NPL is one of & receives and responds to these
Reaion | number of factors wh!chguide}he comments from interestod members of
JFK Federal Buding, Connecticut, Maine, allocation of Pand resources. Sites are the public as well as from other Federal
floom 2263, Boston, Messachusetts, New added to the NPL in order of their HRS and State entities in the final '
MA 02203 Hampshire, Rhode score and as new sites are added to the  rulemaking. EPA believes that through
isiand, Vermont. NPL they are generally incorporated into  the Fodarsl Register proposal, the
ReIoN B the previously promulgated NPL in order member agencies of the NRT would still
26 Foederal Plaza. New | Now Jarsoy, New York,  of their HRS score. The NPL is presented  receive notice and have an opportunity
York, NY 10273. paario Rico, Vigin in groups of 50 sites to emphasize that to comment regarding sites for which
Recion 1 minorﬁmin%medom thgﬁ;n;yhvehformﬁonuzﬁﬁ?gt&
! necessarily represent significantly w a specific site 1s eligible for the
et | Doy Dot ot different levels of risk. EPA cansiders NPL. In situations fn which the NRT has,
19107, k Pernwyivania, Wpinia,  8ites within a group to have or appears likely to have, factual
West Virginia. approximately the same priority for _ information regarding whether &
Region IV . response actions. particular site is eligible for the NPL,
345 Courtiand Skeet, NE | Alabama, Florida, _ To the extent feasible, once sites are EPA will consider this information
Atants, GA 3C365. Georgia, Kentucky, listed on the NPL, EPA determines high-  during the NPL ralemaking process and,
Mississippi, North priority candidates for either Fund- Hf appropriate, consult with the NRT.
Cumc x $°'m financed response action or enforcement 4. Deletion of sites from the NPL
ReGion V " action from within the highest priority (§ 300.425(e]). This section incorporates
230 South Dearbom St. | Wnois, groupings, however many factors other  former § 300.66(c}{?) in describing the
“ Cricago, IL 60654, , Indiana. than & site’s rank are considered. For criteria for deleting sites from the NPL.
’ Ohio, Wisconsin, example, the status of enforcement A site may be deleted where no further
Region Vi actions, voluntary private party response is appropriate. '
1245 Ross Avenve, Arkareas, Lovisiana, response, and State willingness to cost There are three changes to

Suite 1200, Datias, TX

75202. Oxlahoma, Texas
REGION VI
7<6 Minnesota Ave., lowa, Kansas, Missouri,
Kansas City, KS 66701.
REGION Vi
©99 18 Street, Suite Colorado, Montana,
500, Derwer, CO North Dekota, South
80202-2405. Dakota, Utah,
Wyoming.
REGION 1X
4+5 Fremont Street, San | American Samos,
Francisco. CA 94105, Asizona, California,
Guam, Hawes,
Nevada, Northemn
Maniana Isiands, Trust
Territory of the Pacific
isiands.
REGION X
1220 Sixth Averue, Alasks, ldaho, Oregon,

Seattie, WA 88101, Washington.

Section 300.425 Establishing Remedial
Priorities.

This section reorganizes and revises
current § 300.66(c) of the NCP which
addressed listing on the National
Priorities List. The revised section sets
forth the criteria and procedures for
p-acing sites on the NPL and the criteria
and procedures for deleting sites from
the NPL.

A. Major Revisions

1. Clarification of rank on the NPL
{§ 300.425(b)). EPA is proposing to revise
the first sentence of current paragraph
§ 300.66(c)(2}, which states that “[t}he
NPL serves as & basis to guide the

share may enter into the decision
regarding the order in which funds will
be committed to respond to sites. In
addition, it should be noted that ;
CERCLA section 120{e)(1) requires the
appropriate Federal agency to
commence an RI/FS at a Federal facility
not later than 6 monihs after the
inclusion of the Federal facility on the
NPL.

In § 300.425(b), EPA proposes not to
include the reference to the 400-site
minimum originally required in the 1380
CERCLA and reflected in current
$ 300.68(c)(1). This is a minor
conforming revision to reflect the
statutory amendments.

2. Procedures for placing sites on the
NPL (§ 300.425(d}). Most of this section
is proposed to be reorganized from
current § 300.88{c). The major addition is
the description of procedures for
proposing the NPL in the Federal
Register and ensuring public
involvement. Sections 300.425{d}(5) (i}
and (ii) have been standard procedure
for listing sites on the NPL and were
added to the NCP for clarification.

3. Revision of requirement to sabmit
the recanunended NPL to the NRT. EPA
is proposing that current § 300.68(c}{8)
be deleted because the NRT does not
generally have additional factual data
that is relevant to the HRS score or
other NPL eligibility of specific sites.
Therefore, it is not generally necessary
1o submit the recommended NPL to the
NRT for review and comment as the
current NCP requires. EPA notes that

§ 300.425(e) on deletions. The first
change is that § 500.425(e){2) has been
added to specify that the State in which
the release was located must concur in
deleting it from the NPL. CERCLA
section 121([}(1)(C} requires State
concurrence on deletion from the NPL.
The second change is a minor

conforming addition to § 300.425(e)(3) to

- reflect the new provision in CERCLA

section 105(e) to relist without rescoring
a site that has been deleted if there is a
significant later release at that site.

The third change is that information
has been added to describe how EPA
will conduct the deletion process and
ensure public involvement. This
procedure for publishing a Notice of
Intent to Delete in the Federal Register
and soliciting public comments is
existing EPA policy and was followed in
the March 7, 1988 Notice of Deletion.

Any site deleted from the NPL under
proposed § 300.425(e) remains eligible
for further Fund-financed response in
the unlikely event that conditions at the
site require such action, consistent with
CERCLA section 105{e).

B. Point of Clarification

HRS revigions. The 1986 amendments
to CERCLA require EPA to promulgate
amendments to the HRS to assure, to the
maximum extent feasible, that the HRS
accurately assesses the relative degree
of risk to human health and the
environment posed by sites and
facilities subject to review. The HRS is
Appendix A to the NCP and is the
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principal mechanism EPA uses to place
sites on the NPL. Revisions to the HRS
are being undertaken as a separate
rulemaking action, and when finalized
after opportunity for public comment,
will be incorporated into the NCP as
revised.

C. Proposal to Recategorize Sites on the
NPL

The current NCP provides that
releases may be deleted or
recategorized on the NPL. At the time of
promulgation of the 1985 NCP revisions,
the deletion criteria and procedures had
undergone several comment periods {see
49 FR 40322, October 15, 1884; 50 FR
5862, February 12, 1885; and 50 FR 47912,
November 20, 1985) and EPA was in the
process of deciding whether sites would
be deleted from or recategorized on the
NPL. The final NPL rulemaking on June
10, 19886 (51 FR 21066-67) reflected EPA's
intention to delete sites rather than
recategorize them on the NPL. However,
EPA is now considering an approach

that would recategorize sites on the NPL

while still providing for deletion from
the NPL when appropriate under current
deletion criteria.

The purpose of this proposal would be
to improve the way EPA communicates
to the public the status of remediation
progress at NPL sites. Currently, EPA
identifies a response category and
cleanup status code for each site on the
NPL at which action has been initiated
{51 FR 21075, June 10, 1986). Sites may
be deleted from the NPL “where no
further response is appropriate,” such as
where response actions have been

completed either by the PRPs or through

Fund-financed response, or where no’
remedial measures have been deemed
necessary. EPA is concerned that the
response category (identifies who has
the lead) and the cleanup status codes
{I=implementation activity underway, -
one or more operable units; O=one or
more operable units completed, others
may be underway; and
C=implementation activity completed
for all operable units) do not fully reflect
the remedial response activities at a
site. In many cases, due to the nature of
hazardous waste contamination, a
significant period of time may be
required between installation of an
appropriate and fully fonctional remedy
and the completion of the remedial
action. For example, a remedy designed
to restore groundwater quality to
acceptable levels may consist of long-
term (e.g.. 20 years) “pump and treat”
operations. That such long-term activity
is underway is not well communicated
by the current status codes.

Therefore, in order to provide more
useful information on the status of

remedial activities conducted at NPL
sites, EPA is considering & proposal to
establish a new category-on the NPL.
This category would be the Construction
Completion category, consisting of sites
where construction activities have been
completed, Le., sites where long-term
response actions (LTRA) are in progress

‘or sites awaiting deletion. An LTRA

represents a site where all remedial
actions have been implemented but
where continued operation of the
remedy is required for an indefinite
period before the levels of protection
specified in the Record of Decision
{ROD) are achieved. A site awaiting
deletion is where an approved Close
Out Report indicates that no further
remedial activity is required or
appropriate at that site.

When a remedy has been
implemented and is operating properly,
a Close Out Report (interim or final)
would summarize the technical basis for
determining that construction activities
are complete at & site, For sites awaiting
deletion, the Close Out Report would
document that the remedy has achieved
protectiveness levels specified in the
ROD, and that remedial action is
complete. For LTRAs, the Close Out
Report would describe the nature of the
continuing action. Sites initially denoted
as LTRAs would eventually become
sites awaiting deletion {on the basis of
final or amended Close Out Reports).

Those sites for which CERCLA requires

five-year reviews of the remedy {see

§ 300.430{f)) would be clearly identified
upon attaining classification in the -
Construction Completion category. .
Mareover, EPA does not believe that the
need to conduct a five-year review’
means that a site must be listed as an
LTRA,; such sites may also, where
appropriate, become deletion
candidates. )

After a Close Out Report has
documented that a site can be placed in
the Construction Completion category,
EPA may begin the deletion process,
where appropriate. However, in cases
where a significant delay will exist

" between placing a site in the

Construction Completion category and
the date of the next NPL deletion notice,
EPA may initiate the deletion process
without placing the site in that category.
EPA requests comment on this
proposal, specifically on the merits of
creating a Construction Completion

' category.

D. Deferral Policies

EPA has in the past deferred the
listing of sites on the National Priorities
List (NPL) when other authorities were
found to exist that were capable of
accomplishing needed corrective action.

To date, this deferral policy has been
limited to two specifically enumerated
Federal laws. EPA is considering
broadening the deferral approach, such
that listing of sites on the NPL would be
deferred in cases where a Federal
authority and its implementing program
are found to have corrective action
authority. EPA further requests comment
on whether to extend this policy as well
to States that have implementing
programs with corrective action
authorities to address CERCLA releases.
EPA also requests comment on .
extending this policy to sites where the
potentially responsible parties (PRPs)
enter into Federal enforcement
agreements for site remediation under
CERCLA.

This section of the preamble is
intended to clarify EPA’s approach to
determining which of those sites meeting
the eligibility criteria of the NCP.will be
listed on the NPL. This section will
describe the reasons EPA has
implemented a deferred listing approach -
for certain authorities, the regulatory
and statutory background of NPL listing
policies, and issues raised by today's
draft policy to consider the expansion of
the deferred listing approach. EPA
intends to keep the current deferral
policies in effect, and not implement a
general deferred listing policy, until
comments are considered on today’s
draft policy.

There are two primary reasons why
EPA is considering expanding its use of -
NPL deferrals to appropriate Federal
and State authorities. First, EPA
believes that this approach will assist
EPA in meeting CERCLA objectives; by
deferring to other authorities, a :
maximum number of potentially
dangerous hazardous waste sites can be
addressed, and EPA can direct its
CERCLA efforts {and Fund monies, if
necessary) to those sites where remedial
action cannot be achieved by other
means. Second, EPA believes where
other authorities are in place to achieve
corrective action, it may be appropriate
to defer to those authorities.

1. Purpose of the NPL. EPA’s approach
to listing sites on the NPL is based on its
interpretation of the purpose of the NPL.
A conference report on CERCLA
explains-that the NPL was intended to:

(S]erve primarily informational purposes
identifying for the States and the public those
facilities and sites or other releases which
appear to warrant remedial actions. S. Rep.
No. 96-848, 96th Cong.. 2d Sess. 60 (1980}

In the past, EPA viewed the NPL as a
list compiled for the purpose of
informing the public of the most serious
hazardous waste sites in the nation,
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regardless of which law applies. This interpretation is also consistent  taken or funds spent at a sie. As has
Subsequently, it was viewed as a list for  with Congressional intent. In the House  always been the case, the decision to
informing the public of hazardous waste  Appropriations Committee Report for list a site on the NPL is not sufficiently
gites that appear to warrant remedial Fiscal Year 1888, the conferees refined to make final determinations as
action under CERCLA. In addition, it expressed some concern over whether to which sites pose threats qualifying for

may be appropriate to view the non-
Federa! section of the NPL merely as a
list for informing the public of hazardous
waste sites that appear to warrant
CERCLA funding for remedial action
through CERCLA funding alone. EPA
believes that one of the latter two
approaches would be preferable to the
broad approach of listing all potential
problem sites. This will allow EPA to
make the NPL a more useful
management tool for EPA and also to
provide more meaningful information to
the public and the States. EPA’s
decision on which way to view the NPL
wiil be largely determined by its
decision on the deferral policies
discussed below. As explained in the
fcllowing discussion, EPA believes that
the latter two alternative views of the
NPL are consistent with CERCLA and
its legislative history. -
EPA'’s interpretation of the NPL as
lict that should not include all sites that
cculd potentially be addressed by
CTRCLA is consistent with the terms of
the statute itself. CERCLA section
1¢5(a)(8)(B) calls upon the President to
list “national priorities among the
known releases or threatened releases
throughout the United States,” not to list
all releases. Therefore, although EPA
believes it has the authority to lst any
site where there has been a release or
threatened release of a hazardous
substance, pollutant, or contaminant,
EPA believes that it is not obligated t
do so. -
Further, the statute requires EPA, in
determining whether a site is to be listed
on the NPL, to consider factors
enumerated in CERCLA sections
105(a)(8} (A) and (B). The factors include
the relative risks posed by the site, State
preparedness to assume State costs and
responsibilities, and “other appropriate
factors.” The statutory directive to “take
into account to the extent possible™ the
enumerated factors provides EPA with
broad discretion to weigh factors as
eppropriate. Moreover, the fact that
Congress did not specify what factors
are “appropriate” supports the breadth
of EPA's discretion. Since the
of the first NPL (47 FR 58476, December
30, 1982}, EPA has coasidered “other
appropriate factors” to include the
availability of other Federal authorities
to address the problems at a site. PRP
enforcement agreements, as well as the
willingness of a State to undertake a site
remediation, may also constitute other
appropriate factors.

Superfund is operating to produce
maximum environmental benefit for the
investment: "'lh:he Committee wanuleto ]
reemphasize the overriding principle o
the legislation that Superfund should be
reserved for the most serious sites not
otherwise being addressed.” H. Rept.
189, 100tk Cong., 1t sesé. 27-28 {1967).

The view of the NPL as a list of sites
where CERCLA action is required is
also cansistent with the legislative
history surrounding the reauthorization
of RCRA. In adding new suthorities to
RCRA (sections 3004{u) and 3008(h}} in
1084, for example, Congress recognized
that the burden of responding to the
nation's waste sites should not fall
entirely on Superfand. In its report on
the Hazardous and Solid Waste
Amendments of 1984, the House
Committee on Energy and Commerce
stated the following:

Unless all bazardous constituent relesses
from solid waste management uxits at
permitted facilities are addressed and
cleaned up the Committee is deeply
concerned that many more sites will be
added to the future burdens of the Superfund
program with little prospect for contrel or
cleanup. The responsibility te cantral such
releases lies with the facility owner and
operator and should not be shifted to the
Superfund program, particularly when a final
[RCRA] permit hes been requested by the
facility. H. Rept. 198, 88th Cong.. 15t Sess. 61
{1883).

EPA believes that the use of the NPL to
identify sites that appear to warrant
remedial (or Fund-fingnced) action
under CERCLA, as compared to action
under RCRA or another authority, is
consistent with Congressional intent.

Finally, EPA believes that a more
limited use of the NPL gives greater
effect to the informatianal and
management functions of the Hst. To
include on the NPL every site thet hes a
hazardous substance problem may give
the public the misleading tmpression
that every such stte is awsiting CERCLA
review or attention. In fact, some sites
may be addressed by an angoing )
corrective action under another
statute such as RCRA. Listing anly those
sites that appear fo warrant remedial
action or funding under CERCLA will
also serve to make the NPL a more
useful management tool for EPA, e.g.in
setting priorities for reviewing and
addressing sites. :

A determination that a site “appears
to warran{” remedial action oz funding
under CERCLA would not reflect a
judgment that remedial action should be

remedial gction under CERCLA (see 48
FR 40858, September 8, 1883). Rather, the
findings are meant to pinpoint problem
sites that deserve more comprehendsive
analysis under CERCLA. The approach
being discussed today wosld stmply add
a judgment that no other authority ts -
available to address the
problem, and thus the site should be
listed on the NPL for farther evaluation.

2. Current deferral policies. EPA's
current deferral policy has been fmited
to sites that can be addressed by the
corrective action suthorities of RCRA
Subtitle C or that are subject to
regulation by the Nuclear Regulatory
Commission. EPA fs now considering,
and seeks comment on, the possibility of
deferring more generally to Federal
authorities. This wounld be consistent
with the view of the NPL as a list of
sites where response action is
appropriate ynder CERCLA.

Currently, RCRA Subtitle C facilities
are listed on the NPL only if necessary
corrective actions under RCRA are
unlikely to be performed (51 FR 21054,
June 10, 1988), or if certain criteria for
listing are met (53 FR 23978, June 24,
1988). Three categories of RCRA
facilities have been identified where it is
unlikely that RCRA corrective action
will be performed: (i} Facilities owned
by persons who are bankrupt, (ii)
facilities that have lost RCRA interim
status and for which there are
additional indications that the owner ar
operator will be mnwilling to undertake
corrective action; and (iii) facilities,
analyzed on a case-by-case basis,
whose owners or operators have shown
an nnwillingness to undertake carrective
action. On August 9, 1988 (53 FR 30002~
09}, EPA announced the additional
criteria that would be used in
determining if a RCRA facility was
unwilling to adequately carry out
corrective action activities, and
requested comment on criteria to be
used in determining if the owner/
operator is unable to pay far cotrective
action. On June 24, 1888 (53 FR 23078),
EPA identified four other categories of
RCRA facilities that may be listed on
the NPL, ie., non- or late-filers,
protective filers, gites with pre-HSWA
permits, and converters. RCRA Sabtitle
C facilities that meet any of the above
categocies are appropriate for listing
provided the gite meets the HRS scoring
or other eligibility requirements.

EPA's present policy for Nuclear
Regulatory Commissian-licensed sites
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. {48 FR 40658, September 8, 1983) is not to
list releases of source, by-product, or -
special muclear material from any
Nuclear Regulatory Commission-
licensed facility on the grounds that the
Nuclear Regulatory Commission has full
authority to require cleanup of releases -
from such facilities, but to list such = .
releases from State-licensed facilities.

EPA under CERCLA does not oversee
remedial activities at deferred sites .
under either the RCRA or Nuclear . -

" Regulatory Commission deferred listing
policy. EPA generally does not believe it
is appropriate under CERCLA to oversee
the work of other Federal agendec. or of
other authorities under EPA's
jurisdiction once a site hasbeen ..
deferred. (Of course, EPA would oversee
the remedial activities at a site deferred
from listing based on a CERCLA .
enforcement order.} Although a policy of
deferring to other Federal authorities .-
may result in variations in procedures
and extent of remedial action, it may be
appropriate to assume that the Federal
authority will adequately address the
remedial action. The Federal laws that
bave been passed have undergone
national notice and comment, and are .
generally consistent in their application
from State to State. In the case of sites
deferred for action under RCRA Subtitle
C, the corrective action provisions are
substantially equivalent to those
required under CERCLA, and thus EPA
believes it is not necessary to require .

- compliance with CERCLA correclive
action standards as a condition of
deferral. In the case of the Nuclear
Regulatory Commission sites, the
Commission has full authority and.
expertise to require corrective action of
the unique waste types subject to its
jurisdiction. EPA did not deem it
appropriate to require compliance wuh
CERCLA standards. .

" Later in this section, there is
discussion of the possibility of also
deferring sites, with the State’s .
concurrence, subject to CERCLA scction
108 enforcement agreements. This would
be deferral under CERCLA authorities,
and not deferral to another Federal
authority. This approach would be
consistent with the view of the NPL as a
list of sites that appear to warrant
CERCLA funding for remedial action.

3. Expandinq the deferral policy to -
other Federal authorities. EPA is today
considering extending the deferral
option to other Federal pmgrams as
follows: .

L RCRA Subtitle D. Under the
deferred listing approach, RCRA
Subtitle D landfilis would continue to be

- listed on the NPL because corrective

action authorities are not currently

available for such facilities. However,

EPA proposed regulations that will
require corrective action at new and

existing Subtitle D municipal waste

-Jandfills (53 FR 33313, August 30, 1988).

These regulations are expected to be
implemented by the States when they
adopt permit programs to implement the
regulations. Only after the Subtitle D
regulations are effective would new and
existing municipal landfills generally be

‘deferved to the States that have adopted

State permit programs that incorporate
the revised Federal SubtitleD . .
regulations. Because closed municipal
landfills will not be regulated by -
Subtitle D, they will continue to be listed
on the NPL {f eligible. = - )
ii. RCRA Sobtitle L Under the
deferred listing spproach, EPA would
defer listing sites that can be addressed
by Subtitle I corrective action
authorities when those authorities take
effect Section 9003(b) of RCRA gives
EPA authority to respond to petroleum
releases from underground storage tank
(UST) systems or to require then'owners
and operators todo so. Ttalso -
establishes a trust fund to finance some

_ of these activities. On September 23,

1988, EPA issued final standards for the
regulation of bazardous materials in
USTs under RCRA Subtitle 1 Sabpart F
of those regulations requirés corrective
action for “canfirmed releases’ from
UST's containing either hazardous
substances listed under CERCLA or
petroleum (53 FR 37082).

However, where USTs are but one of
numerous Jeaking units (landfills, -
surface impoundments, above ground
tanks, etc.), EPA will determine whether
to defer to a mix of authonues or list
sites on the NPL. - ’

iii. M/ning wastes. Under the deferred
listing approach. in cases where States
address sites using State-share monies
from the Abandoned Mine Land
Reclamation (AMLR) Fund under the
response authorities of the Surface

ing Control and Reclamation Act of
1977 (SMCRA), the sites would be :
deferred from listing. :

Although the AMLR Fund was
designed primarily to address -

reclamation and restoration of land and

water resources adversely affected by
past coal mining, SMCRA sections 409
{a) and {c) provide that States can use
funds to address noncoal sites if either
all coal sites have been addressed, or
the Govemor of the State declares that
the noncoal project is necessary for the
protection of public health or safety. It is
important to note that generally the
decision to use AMLR funds at a
particular site resides with the State
concerned, except in one narrow

" circumstance. EPA will continue to add

noncoal mining sites to the NPL should .

States choose not to take action to
respond to the site under SMCRA.
States may alse choose to use State-
share AMLR fimds for portions of
CERCLA remedial action activities.
Sites at which only portions of the
remedial action take place with AMLR
funds would continue to be listed .

One exception to this policy is the
situation where a State has funded all of
its known coal and noncoal mining
pro;ectx and is proposing to use its .
remaining AMIR fonds for impact
assistance (e.g., conatruction of roads,
recreation facilmen. etc.) EPA would
not list a mining site thatis: (a) -
Discovered in a State where it was
previcusly thought that all mining
projects bad been completed and impact
assistance had been granted, (b) the site
is eligible for AMLR fund'ing. {c)
sufficient AMLR funds remain to fund
the entire response action, and (d) the
State intends to use those funds for
impact assistance. Currently, no sites
meet thie description.

iv. Pesticide sites. To date, EPA has .

_not finalized its palicy regarding the

listing of pesticide application sites;
thus, pesticide application sites will not
be generally listed on the NPL at this
time (49 FR 40320, October 15, 1384).
EPA believes that the Federal .
Insecticide Fungicide and Rodenticide
Act (FIFRA) may be the most
appropriate statute for controlling the
source of contamination resulting from
the registered use of pesticides since it
provides the authority to cancel or limit

a pesticide's use or to require label
c.hangen when the risks associated with
use outweigh the benefits. Therefore,
FIFRA will be the primary statute used
to address pesticide problems. However,
EPA will continue to list sites resulting
from leaks, spills, and improper disposal
of pesticides. In addition, CERCLA
removal activities, such as providing
alternate water supplies, may be’
initiated if it is determined that the
release or threat of release constitutes a
public health or environmental
emergency and no other party has the
authority or capability fo respond in a
timely manner. .

v. Other Federal authorities. It is
posalble that by amendment, a Federal
regulatory euthority not mentioned
above will be authorized to require
corrective action at sites currently
addressed under CERCLA. If 8o, the
affected sites would also be addressed
under the general deferred listing

- approach.

vi. Oversight of Federa! authorities.
As noted earlier, EPA believes it may be
appropriate to assume that a Federal -
authority will adequately address a site, .
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and thus has to date deferred to RCRA
Subtitle C and Nuclear Regulatory
Commission authorities without
oversight. However, the additional

. Federal authorities being considered
today for deferral do not necessarily
present the same level of assurance of
remediation that meet the
environmental protection standards of
CERCLA. Thus, for response actions
under these additional Federal
authorities, it may be appropriate to
require some ovemght by CERCLA .
officials or a requirement that CERCLA
cleanup standards be applied. A
decision by EPA to defer to another
Federal authority for the corrective
action of a site does not constitute an -
approval by EPA of the method or
extent of the response to be undertaken
by that other authority.

EPA requests comment on the
appropriateness of deferring generally to
Federal authorities, and on whether
such authorities should be required to
meet some or all CERCLA standards in
addressing deferred NPL sites. -

4. Expanding the deferral policy to
State authorities. EPA believes it is
appropriate at this time to consider
- broadening the scope of the deferral
policies to include State authorities in
addition to Federal authorities in
recognition of other possible avenues of
response action.

EPA has already instituted a policy of
deferring non-Federal RCRA sites to"
States that are authorized to carry out
the Subtitle C corrective action
authorities of RCRA (51 FR 21054, June
10, 1988). However, EPA currently does
not defer to other State authorities even
if they have authority to achieve some
corrective action at contaminated sites.
The present framework of the NPL
process has not precluded States from
taking independent enforcement
suthorities during CERCLA remedial
activities, and a State can request the
enforcement lead at sites on the NPL.
(Under any of the proposed approaches .
for State deferral, a State would retain
the option of having a State-lead
enforcement site listed. Subpart F of
today's proposal discusses EPA's
criteria for designating a State as the
lead agency. The Subpart F criteria are
intended solely for State-lead actions
under CERCLA.)

. EPA has, in the past, listed sites being

addressed under State authorities so
that it could ensure that similar sites
were remediated to similar levels, and
in a manner consistent with the NCP.
Further, public participation, ATSDR
health assessments, and oversight by
EPA is assured for all NPL sites. In
addition, affected communities are
eligible to apply for Technical

Assistance Grants (TAGs) at sites on
the NPL (53 FR 8471, March 24, 1988),
and mixed funding settlements for

" remedial action are possible.

EPA is now considering deferring to
State authorities more generally, EPA
recognizes that many more sites need to
be addressed than present CERCLA
resources can accomodate; by deferring
some problem sites to the States, EPA
believes more overall response actions
can be accomplished more quickly, and
EPA can direct its resources to sites that
otherwise would not be addressed. As
with any deferral, no CERCLA funds *

. would be available to the State for the

site being deferred, although EPA may .
-exercise its enforcement or response -
authorities at that site. Moreover, the
State may be required to obtain on-site
permits, as permit exemptions are only
available for CERCLA actions.

EPA notes that even if a State has
authorities applicable to Federal
facilities, the remediation of such sites
will not be deferred, and Federal
facilities will continue to be listed on the
NPL, consistent mth CERCLA section
120{d}(2). - ’

EPA believes it may be appropnate to
defer listing sites on the NPL to allow
the States to fully utilize corrective
action authorities under their own
programs when they have programs in
place for obtaining some corrective
action at contaminated sites. This
approach is consistent with the view of
the NPL as a list of sites where response
action is appropriate under CERCLA,
and the site is not being otherwise -
addressed.

A deferral would not be a delegation
of any CERCLA authority, and it is not
intended to ensure equivalence to
CERCLA. By deferring to a State
authority, EPA is not approving the
remediation to be undertaken by that
State authority. In considering this
deferral policy, EPA recognizes that
corrective actions under State
authorities may not follow the
procedures and requirements of the
NCP, and in some cases, this may result
in differences, e.g., some States may
have more stringent corrective action
standards than EPA while other States
may have less stringent corrective
action standards. Requiring State
authorities to conform strictly to NCP
requirements might result in fewer
States choosing to undertake a site
remediation that could be deferred. EPA
requests comment on the level of
remediation that should be required for
sites deferred to States.

It is important.to note in instances
where State authorities intend to
recover their costs from responsible
parties under CERCLA section 107 for

sites subsequently listed on’the NPL,
response actions at these sites may not
be “inconsistent with” the NCP.

Although EPA does not intend to
apply all of the procedures and

" requirements of the NCP to deferred

sites, EPA strongly believes that the
general public participation procedures
of the NCP are a necessary part of any
State deferral policy. The NCP has
specific requirements to inform the
community of releases and planned
actions at a site, and to provide the

" public an opportunity to comment on

removal and remedial plans. However,
EPA recognizes that specific :
requirements to involve a community in
remediation decisions may or may not
exist under State authorities. Therefore,
EPA believes if sufficient public-
participation requirements do not
already exist under the State authority,
the State should be required, as a
condition of deferral, to develop a site-
specific public participation plan to .
inform the community of remediation
progress and involve the community in
the remedy selection.

EPA is requesting comment in general
on the issue of deferring to State
authorities, and requests comment on
two options for implementing deferral to
States: (i) Deferral based upon a State
petition to EPA requesting deferral; and
(i} deferral based upon a State’s
certification of its commitment and
ability to address the site according to
certain CERCLA standards. EPA intends
to keep the current limited State deferral
policy. ie.. deferral to authorized State
RCRA authorities, in effect while public
comments are reviewed. If a more
expanded State deferral policy is
implemented, EPA would apply it
prospectively to sites as they are
proposed for listing (see discussion of
final sites below).

i Option 1—Deferral based upon a
State petition. Under this option, EPA
would defer sites from listing on the NPL
in cases where the State petitioned EPA
for deferral. Specifically, once EPA
believes that a site scores above the
HRS cutoff, or otherwise meets
eligibility requirements for listing sites
on the NPL, EPA would consider . -
deferring the site if the State petitions
EPA certifying that

a. The State has provided reasonable
notice to the public of its intent to
petition for deferral of a site, and its
plans and general schedule for
corrective action under State laws;

b. The State will provide for public
participation in the remedy selection
process; and

c. If requested by the public, the State
would hold a public meeting at which it
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discussed its decmon to pehhon for
deferral. -

Under this ophon. the State would
explain to the public and EPA its plans
and general schedule for corrective
action under State laws, EPA
specifically requests comment on -
whether the State should be required to
hold & public meeting or if such meeting
should be held only if requested. This .
option represents a total deferral; it is

not intended to ensure equivalence to . '

CERCLA. EPA believes that this option
could maximize the overall number.of
corrective actions that occur by ellowing
CERCLA funds and resources.to be -..-
directed to other sites at which no .
response action by State authorities is.

" anticipated. -

This option would haveno -
requirements or obligations for overmght
by EPA. However, EPA would still have
the flexibility to exercise CERCLA .
authorities to achieve corrective action
at sites deferred from listing, if
necessary. EPA would reserve the right -
to terminate the deferral status of a site
and take the necessary procedural steps
to list the gite on the NPL where the .
State revises its earlier position and
requests that the site be considered for
listing. .

iL. Option 2—Deferral based upon a
State certification. This option would
defer individual sites from listing on the
NPL in cases where the State provides a
more detailed certification of its ability
and commits to perform corrective
action according to certain CERCLA
standards. Specifically, once EPA
believes that a site scores above the
HRS threshold for listing, or otherwise
meets eligibility requirements for listing
sites on the NPL, EPA would consider
deferring the site if the State
demonstrates and certifies in writing to
EPA the following:

a. The existence of State regulatory
response or enforcement authorities that
are sufficient to achieve corrective
action.

b. Sufficient State personnel and
funds committed for either: (1)
enforcement actions, compliance
monitoring, and oversight of PRP
remediation, or (2} State-implemented
corrective action.

c. Satisfactory schedules with
milestones to complete the enforcement
or corrective action process.

d. Commitment to provide status
reports to EPA and the public. -

e. Provision for public participation in
the remedy selection process, and

f. Commitment to select a remedy that
is consistent with the cleanup standards
of section 121 of CERCLA.

This option accomplishes the overall
goal of increasing the States®

involvement in the corrective action
process, thereby making CERCLA
resources avaitable for other sites. It
would require greater EPA oversight
than the first option, and requires -
remediation consistent with standards

4 in section 121 of CERCLA.

As discussed in the first option, EPA
would retain its right to apply CERCLA
authorities at deferred sites, if
necessary. Additionally, EPA would
consider terminating the deferral status
of a site and taking the necessary
procedural steps to list the site on the
NPL if any of the commitments in the .

" .State certification were not met.

For both options, EPA is considering
twom approaches to account
for sites that are defezred. The first
approach would be to propose deferral
site candidates for listing on the NPL,
and solicit public comment on the HRS
scoce and the deferral issue. fa
decision is made to defer, the sites
would remain en the proposed NPLin a
stayed, deferred status. This wonld
provide the public with information on
the sites EPA has deferred from listing,

‘and would allow EPA to engage in final

rulemaking to place the site on the NPL

_ in-an expeditious manner if termination

were necessary. (In such a case, EPA
would request comment on termination
of the deferral prior to promulgating the
site on the fina]l NPL.)

If deferred sites are proposed on the
NPLin a stayed, deferred status, ATSDR
health assessments would be performed

. at those sites, and affected communities

would be eligible to apply for TAGs.
EPA requests comments on whether it is-
appropriate to issue TAGs at these sites,
since one purpose of the deferral policy
is to direct Fund monies to sites that
otherwise cannot be addressed by
authorities other than CERCLA.

The second management approach
EPAis consldenng would be to defer
sites to States prior to, and without, NPL
proposal. This could conserve the
resources that EPA would use for
proposal so that they could be applied to
other sites. Under this approach, the
responsibility to inform the public about
deferred sites could be left solely to the
States through the petition or
certification procedures discussed
above. Alternatively, EPA could retain
the role of informing the public through

- a separate, non-NPL listing in the

Federal Register of deferred sites. In
either case, by not first proposing the
site, EPA would have to propose the site
to the NPL and take comment on the
HRS score before addressing a site
under the CERCLA remedial program if
deferral termination is necessary. (Of

_course, the HRS score would not change

as a result of any response actions taken

by the State during the period of
deferral, consistent with EPA’s past
practice explained at 48 FR 40664,
September 8, 1983). However, EPA could"
apply certain CERCLA response
authorities to the sités prior to their
listing, including removal actions and
remedial investigations.

roposalmr' due to the abaeng:' of 1%
P under this approach, ATSDR
would net be required to perform a
health assessment at the deferred site.

.(CERCLA authorizes ATSDR to perform

health assessments in response to
requests from the public. Petitions for
health assessments will require data -
showing a high probability of the
existence of a current or potential bealth
problem.) In addition, TAGs would not
be available (CERCLA does not
authorize TAGs at non-NPL sites) and
the possibility of mixed funding
settlements for remedial actions at such
sites would be precluded. .

EPA specifically requests comment on
whether a site deferred to a State should
be proposed to the NPL in a “deferred”
category, or whether the public should
be infarmed of the deferral througha
non-NPL notification or State action.

EPA will consider comments on the
current policy and the two options for
deferral to State authorities. If EPA
determines that it is appropriate to
revise the current policy, EPA may
adopt one of the options described or a
combination of both. -~ -

5. Sites regulated by maltiple -

" authorities. EPA recoguizes that there

may be some sites that are regulated by
& mix of authorities. In cases such as
these, EPA requests comment on
whether the site should be deferred to a
mix of authorities, or whether EPA -
should address the site comprehensively
under CERCLA.

6. Deferral of sites with agreements
under CERCLA enforcement authorities.
Currently, it is EPA's policy to keep
enforcement-lead sites on the NPL until
the selected remedy is complete in order
to ensure that CERCLA Fund resources
are available to quickly achieve
mitigation if the PRPs fail to comply
with CERCLA orders or enforcement
agreements, and to keep the public
apprised of remedial progress at the slte
This policy also provides for the
potential availability of TAGs, the
performance of ATSDR health
assessments at affected sites, and
allows for the possibility of mixed
funding for remedial actions.

However, in addition to the State
deferral options previously discussed,
EPA is also considering options for not
listing, or deferring from listing sites
where PRPs enter into Federal
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enforceable agreements for site
remediation under CERCLA. A policy of
not listing sites where enforceable
cleanup orders or agreements under
CERCLA are in place may facilitate EPA
efforts to expeditiously obtain such
enforceable agreements for remedial
action at sites that would otherwise be
listed on the NPL and evaluated under
the CERCLA remedial program. EPA
would retain approval authority over
any remedial action at sites deferred
from listing based on an enforceable
CERCLA order or agreement. State
concurrence would be necessary for
deferring sites under this policy.

Although EPA has not yet reached a
decision on this issue, the options being
considered today are within EPA's
discretion under the statute. CERCLA
section 104(a)(1) authorizes EPA to
respond to the release or threat of
release of hazardous substances, but
provides that a PRP may be allowed to
casty out the action if the President or
his delegate “determines that such
[removal and remedial] action will be
done properly and promptly by the
owner or operator of the facility or
vessel or by any other responsible

arty.” In addition, CERCLA section
105(a)(8)(A) directs EPA to “the extent
practicable, to tak[e] into account”
appropriate factors in developing the
NPL, giving EPA broad discretion to
consider such factors as PRP remedial
action agreements.

EPA seeks comment on two principal
options: (i) Deferral to CERCLA
enforcement authorities prior to NPL
proposal based on an agreement to
carry out the EPA-selected remedial
design/remedial action (RD/RA)
pursuant to a consent decree, and (ii)
deferral at the time of proposal based on
an agreement to conduct a remedial
investigation/feasibility study {RI/FS)
for that site, with the proposed site
dropped if the PRP subsequently agrees
to perform the RD/RA pursuant to a
consent decree. Both options will
continue to agsure the opportunity for
public comment on the remedy selected
by EPA under the CERCLA consent
decree. This CERCLA enforcement
authority deferral policy being
considered today will not be
implemented until public comments
have been considered. EPA intends to
keep the current deferral policies in
effect while comments are reviewed. If
this deferral policy is issued, EPA plans
to apply it prospectively (see discussion
of final sites below). These options, and
variations of these options, are
discussed below.

i. Option 1—Pre-proposal deferral
based on agreement to perform RD/RA.

Under this option, EPA would, with the
concurrence of the State agency, defer
listing of a site if a PRP were willing to
enter into a consent decree with EPA for
the total remediation of a site prior to
the site's proposal for NPL listing.
However, EPA would not delay the
normal process for assessing sites,
developing HRS scores, and proposing
on the NPL. Only those sites for which a
consent decree is signed prior to
proposal of the site on the NPL would be
considered.

Because completed preliminary .

. agsessments and site investigations are

publicly available documents, EPA
believes that many PRPs will have
adequate information concerning the
potential listing of a site on the NPL in
order to decide whether to begin
negotiations of a consent decree with
EPA for remediation of a site. However,
EPA intends to continue its policy of not
releasing draft HRS scores prior to a
decision to propose a site for the NPL.
EPA would simply acknowledge that a
site is being considered for listing on the
NPL.

Under this option, more consent
decrees providing for remediation may
be signed, freeing CERCLA Fund
resources for remedial action at other
sites. (CERCLA resources would be -
required for oversight of sites deferred
based on an agreement under CERCLA
enforcemernit authorities.) Moreover,
these consent decrees would represent
enforceable agreements under CERCLA
for the entire response effort, including
remedial action, and would provide the
necessary legal assurances that a
protective remedy, selected and
approved by EPA, would proceed in a
timely manner. Further, EPA would
select the remedy under this approach,
and the full remedial process described
under Subpart E of the NCP, including
the public participation requirements,
would be required; all consent decrees
would also be published in the Federal
Register before entry by the court.

*This option would allow PRPs, by
agreeing to an enforceable consent
decree under CERCLA to perform the
total remediation, to avoid the listing of
their site on the NPL. However, at this
stage in the remedial process, the actual
remedy to be implemented willbe -
unknown and the PRPs may be reluctant
to agree to implement a remedy of
unknown cost and dimensions. Even if
the PRPs agreed to implement the'EPA-
selected remedy, they might be reluctant
to waive their rights to contest EPA's
choice of remedy in the context of
dispute resolution under the consent
decree, which process may involve
further resource commitment by EPA.

This option might have limited
applicability at sites with multiple
parties. Because EPA does not intend to
implement a formal process prior to
proposal to notify parties of their
potential responsibility at sites, there
may not be adequate time for numerous
PRPs to agree to implement the site
remedy to be selected by EPA in the
future. .

If a PRP fails to complete the remedy
and the enforcement mechanisms
available under the consent decree are
not successful (e.g., if the PRP is
financially unable to continue the work),
Fund-financed action could not be taken
until the site was listed on the NPL
(although financial assurances such as
performance bonds could also be
required under this option to ensure that
remedial action would continue).

Under this approach. because sites
would not be listed or proposed for
listing on the NPL, TAGs would not be
available and ATSDR health
assessments would not be required (see
State deferral discussion).

As part of this option, EPA is also
seeking comment on the appropriate
method for identifying problem sites to
the public if those sites are not proposed
for the NPL because of deferral to a
CERCLA enforcement agreement. One
alternative is to publish a notice in the
Federal Register identifying sites that
are to be deferred prior to proposal on
the NPL. Another alternative is to notify
the affected public of the deferral by
publication in a local newspaper{s) of
general circulation. Of course, once a
consent decree is lodged, the public will
be notified (pursuant to 28 CFR 50.7),
and will have an opportunity to
comment on the remedy that EPA
ultimately selects.

ii. Option 2—Proposal and deferral
based on an agreement to conduct Rl/
F3. EPA is also considering an option
under which EPA would propose a site
for listing on the NPL, but would defer
final listing of the site if the PRPs agree
to perform the Ri/FS under an
enforceahle CERCLA agreement
(administrative order or consent decree).
The site would remain on the proposed
NPL (in a stayed, deferred status) until
the RI/FS is completed, the public
comments on the remedy are received,
and the record of decision is issued. If
the PRPs agree to implement the remedy
selected in the record of decision under
an enforceable consent decree or order
under CERCLA, the site would be
dropped from the proposed list; if they
do not, EPA would proceed to list the
site on the final NPL. Adoption of this
option would make the final NPL a list
of sites where CERCLA Fund-financed
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action appears to be warranted, rather
than a list of sites where CERCLA
action, whether Fund-financed or
enforcement lead, appears to be
warranted.

Because sites would be formally
proposed for listing, the PRPs would be
fully informed of the opportunity of
entering into an enforceable CERCLA
agreement. This approach may
encourage PRP performance of RI/FSs
and RDfRAs thus freeing CERCLA Fund
monies for other sites. In addition,
because deferral candidates would
remain on the proposed NPL until a final
consent decree is entered, EPA can
proceed rapidly to final listing and site
remediation using the Fund in the event
the PRPs do not agree to implement the
selected remedy. This option would also
ensure that EPA has substantial input
into, and control over, the PRP-
conducted RI/FS or RD/RA, since both
efforts would be completed under the
terms of enforceable agreements under
CERCLA, and with EPA oversight.

The process contemplated in this
option would allow a PRP to avoid
listing on the final NPL by agreeing to
undertake a remedial response pursuant
to an enforceable agreement under
CERCLA. In addition, in contrast to the
first option (defer prior to proposal), the
PRPs are entering into agreements in a
stepwise fashion and are not committing
to final site remediation until the
remedial options have been fully
explored if necessary.

If the PRP does not consent to
implement the remedy identified as a
result of the RI/FS, Federal funds could
not be spent for the remedial action until
the site was listed as final on the NPL.
However, additional planning or
removal actions under section 164 could
take place if necessary.

A variation on this option would be
that, rather than proposing the site for
listing on the NPL, the site would be
included on a special list pending the
PRPs entering into a consent decree.
This variation presents a greater risk of
delay in remedial action because if the
PRP fails to sign a consent decree for
cleanup, the site must be first placed on
the proposed NPL, comment taken on
HRS scoring, and then placed on the
final list. Additionally, because sites
would not be listed or proposed for
listing on the NPL under this option,
TAGs would not be available and
ATSDR health assessments would not
be required, and the possibility of mixed
funding settlements for remedial actions
at such sites would be precluded (see
State deferral discussion).

EPA will consider comments on the.
current policy and the two options for
deferral to enforcement authorities. If

EPA determines that it is appropriate to-

_revise the current policy of not deferring

to PRPs entering into enforcement
agreements, EPA may adopt one of the
options described above or a
combination of both. - .

7. Deletion of proposed and fincal si
based upon deferral to other authorities.
In today's notice, EPA is requesting
comment on deferring the placement of
sites on the NPL when Federal or State
authorities are available to address
contamination at the site, as well as
deferring sites where the PRPs have
signed enforceable CERCLA consent
orders for remedial action. EPA is also
considering whether this policy should
be applied to sites on the final NPL, Le.,
whether final NPL sites should be
deleted if they are being addressed by
another authority or under a CERCLA
consent order. On August 9, 1988 (53 FR
80005), EPA announced that it would not
systematically apply the RCRA deferral
policy in certain limjted circumstances.
As with the general deferral policies
discussed in today's notice, the deletion
of final sites would tend to free.
CERCLA's resources for use in
situations where another authority is not
available, and thus may help maximize
the overall number of response actions.

As stated with respect to the RCRA
deferral policy, EPA does not believe it
is appropriate to systematically review
the final sites already on the NPL to see
whether any are being addressed, or
may be addressed, under another
statute or under a CERCLA consent
order. It is EPA's opinion that such a
review would be time consuming,
thereby detracting from the more
important work of the CERCLA
program, and could disrupt work at sites
where CERCLA actions have already
begun. However, in certain limited
circumstances, EPA believes that it may
be appropriate to remove a site from the
final NPL before a cleanup is complete if
EPA is satisfied that the site is being or
will be addressed under another statute
or authority. :

EPA believes that it is appropriate to
apply different and more stringent

_ criteria in actions to delete based on

deferral to other authorities for sites that
are on thefinal NPL, as compared to
sites that are merely candidates for
deferral prior to NPL listing. For final
NPL sites, EPA has completed its listing
process, identified the site as & potential
problem requiring further attention, and
has often commenced CERCLA actions.
In addition, the listing itself has created
public anticipation of a response under
CERCLA. Thus, EPA and the public
have a significant interest in seeing that
these sites are addressed. EPA does not
believe that applying different criteria to

final sites that may be deleted will
canse any significant prejudice to any
party; as EPA has stated repeatedly in
the past, inclusion on the NPL does not
determine the liability of any party for
the cost of any response actions that
‘may be taken at a site (48 FR 40659,
September 8, 1683).

Therefore, EPA s considering
applying this policy on a case-by-case
basis in the following Limited
circumstances. A site may be an

. acceptable candidate for deletion based

upon deferral to another authority
t\;gm EPA is presented with evidence
t

L A site on the NPL is currently being
addressed by another regulatory
authority under an enforceable order or
permit requiring corrective action or the
PRPs have entered into a CERCLA
consent order to perform the RD/RA;

fi. Response is progressing adequately;

{ii. Deletion would not otherwise
disrupt an on-going CERCLA response
action; and

iv. All criteria for deferral to that
authority have been met (i.e., the
requesting party must meet all
conditions for deferral to that authority
in addition to the three specific criteria
set out above for deletion based upon
deferral).

EPA would generally consider it to be
a disruption of a CERCLA remedial
action to defer a final NPL site in
situations where funds and/or personnel
have been committed for further action
such as an RI/FS, remedial design or
remedial construction activity.

To date, sites have been deleted from
NPL only “where no further response is
appropriate,” such as where remedial
actions have been completed either by
the PRPs or through Fund-financed
response, or where no remedial
measures have been deemed necessary
{current NCP § 300.66{c})(7). reproposed
today as § 300.420{e)(1)). In order to
delete sites for deferral, it may be
necessary to adopt additional deletion
criteria or to reinterpret the existing
criteria to apply to instances where
another authority is addressing the site,
and thus, no further response is
appropriate under CERCLA {or, .
alternatively, that no further response is
necessary using CERCLA funds). As
with any deletion, a deletion based upon
a decision to defer would be entered
only after a notice of intent to delete
(and defer) is filed in the Federal
Register and comment is teken. If EPA
later determines that CERCLA remedial
action is necessary at the site, the site
would remain eligible for CERCLA
Fund-financed remedial actior: and
relisting on the NPL without the
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requirement to reapply the HRS (current
NCP § 300.66(c)(8). reproposed today as
§ 300.420(e){2)). . .
EPA requests comment on the policy
of deleting final sites based upon
deferral to other authorities, and on the
criteria that should be applied in
reviewing petitions for such deletions.
8. Effective date of policy. No deferral
policy being considered today will be
implemented until public comments
have been considered. EPA intends to
keep the current deferral policies (e.g.
RCRA and Nuclear Regulatory
-Commission) in effect while such
comments are being reviewed.

Saction 300.430 Remedial
Investigation/Feasibility Study (RI/FS)
and Selection of Remedy.

Today EPA is proposing major
revisions to Subpart E to incorporate the
new requirements of the 1886 CERCLA
reauthorization amendments into
existing procedures, and to reflect
program management principles EPA
intends to follow in order to promote the
efficiency and effectiveness of the
remedial response process. Chief among
these principles is & bias for action.

The 1986 CERCLA amendments
include a number of requirements
related to the remedie! alternatives
development and remedy selection
process. Section 121 of the statute
retains the original CERCLA mandates
to select remedies that are protective of
tuman health and the environment and
that are cost-eflective. In addition,
today's proposed revisions address the
rew statutory requirements for remedial
actions to attain the applicable or
relevan! and appropriaie requirements
of other Federal and State
environmental laws, the mandate to
utilize permmanent solutions and
alternative treatment technologies or
resource recovery technologies to the
maximum extent practicable, and the
preference for remedies that employ
treatment that permanently and
significantly reduces the toxicity,
mobility. or volume of hazardous
substances, pollutants, or contaminants
as their prircipal element over those
that do not.

The overarching mandate of the
Superfund program is to protect human
health and the environment from the
current and potential threats posed by
uncontrolled hazardous waste sites.
This mandate applies to all remedial
actions and cannot be waived. The
mandate for remedies that protect
Euman health and the environment can
be fulfilled through a variety of means,
including the destruction, detoxification,
or immobilization of contaminants
through the application of treatment

technologies. and by controlling
exposure to contaminants through
engineering controls (such as
containment) and/or institutional
controls which prevent access to
contaminated areas.

The CERCLA amendments asize
achieving protection that will endure

- over long periods of time by mandating

the use of permanent solutions to the
maximum extent practicable and by
specifying long-term effectiveness
factors that must be assessed under
section 121(b)(1) (A-G). The
amendments also express a clear
preference for achieving this protection
through the use of treatment
technologies as the principal element of
remedies. These provisions reflect the
belief that treatment that destroys or
reduces the hazardous properties of
contaminants (e.g., toxicity or mobility)
frequently will be required to achieve
solutions that afford a high degree of
permanence. The highest degrees of
permanence are clearly afforded by
remedies that are not heavily reliant on
long-term operation and maintenance
following the completion of an
implemented action.

In addition to these new mandates,
the amended CERCLA retained the
mandate for selecting remedies that are
cost-effective. Although cost-
effectiveness cannot be used to select a
nonprotective reriedy, this mandate
does require EPA to evaluate closely the
costs required to implement and .
maintain a remedy and to select
protective remedies whose costs are -
proportionate to their overall
effectiveness. This mandate establishes
efficient use of resources as a standard
for Superfund remedial actions and
reflects Congress’ intent to maximize the
use of the Fund across a large number of
sites. EPA intends to focus available
resources on selection of protective
remedies that provide reliable, effective
response over the long-term.

“This combination of mandates (ie.,
remedies that provide permanent
solutions to the maximum extent
practicable, the preference for treatment
as a principal element, and cost-
effectiveness) creates dynamic tensions
for the Superfund program. In today's
proposal EPA extends some of the :
fundamental features of the current NCP
in proposing to resolve these competing
goals through a process that examines
the characteristics of sites and
alternative approaches for remediating
the problems those sites pase. This °

process evaluates alternative hazardous

waste management strategies using nine
criteria related to CERCLA's mandates
to determine advantages and
disadvantages of the various remedial

action alternatives. This analysis
identifies site-specific trade-offs
between options, and facilitates the risk
management decision which is the
fundamental nature of remedy selection
decisions at CERCLA sites. In balancing
trade-ofis among options and selecting

. the protective alternative which seems

to offer the best combination of

"attributes in terms of the nine criteria

and is thus most appropriate for a given
site, EPA is exercising the discretion
granted by CERCLA to determine the
maximum extent to which permanent
soluntions and treatment or resource
recovery technologies can be
practicably utilized in a cost-effective
manner. -

EPA believes that the solutions that
are most appropriate for a given site will
vary depending on the size, complexity,
and location of the site, the magnitude
of the threats posed, the timing of the
availability of suitable treatment
technologies, and the proximity of
buman and environmental receptors,
among other factors. While the CERCLA
amendments strongly encourage the use
of treatment technologies in CERCLA
remedial actions, they allow for
discretion in dealing with site
circumstances and technological,
economic, and implementation
constraints that place practical
timitations on the use of treatment
technologies. Treatment is most likely to
be practicable for wastes that cannot be
reliably controlled in place, such as
liquids, highly mobile materials {e.g.. .
solvents), and high concentrations of
toxic compounds (e.g., several orders of
magnitude above levels that allow for
unrestricted use and unlimited
exposure). Treatment is less likely to be
practicable where sites have large
volumes of low concentrated material,
or where the waste is very difficult to
bandle and treat {e.g., mixed waste of
widely varying composition). Specific
situations that may limit the use of
treatment could include sites where: (1)
Treatment technologies are not
technically feasible or are not available
within a reasonable timeframe; (2) the
extraordinary size or complexity of a
site makes implementation of treatment
technologies impracticable; (3)
implementation of a treatment-based
remedy would result in greater overall
risk to buman health and the -
environment due to risks posed to
workers or the surrounding community
during implementation; or (4) severe
effects across environmental media
resulting from implementation would
occur. In addition, there are CERCLA
sites or portions of sites where the
concentrations of the wastes are at low
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levels or are substantially immobile, and
where the wastes can be reliably
contained over a long period of time
through the use of engineering controls.
In these situations, treatment may not
always offer a sufficient degree of
increased permanence and long-term
protection to be cost-effective.

CERCLA sites are frequently eomplex

and involve a number of different
" problems. EPA believes that it often will
be the case that the most appropriate
solution for a site will involvea >+
combination of methods of: achlevlng
" protection of human health and the -
environment. Most frequently, EPA -
expects that treatment of the pnndpal
threats posed by a site, with priority -
placed on treating highly toxic, highly -
" mobile waste; will be oombmed with
engineering controls (such as SRS
containment) for treatment res:duals
and untreated waste.” * .
As appropriate, inshtuuonal controls
such as water use and deed restrictions

may supplement engineering controls for

short- and long-term management to -

_ prevent, or limit exposure, to hazardous
substances, pollutants, of contammants
Institutional controls will be used -
routinely to prevent exposures to
releases during the conduct of a
remedial investigation and feasxbllny
study, during remedial action'
lmplementatxon. -and as a supplement to*
engineering controls’ desxgned to manage
wastes over time. The se of ,
institutional controls to’ restnct uséor -
access should not, however, substitute ™
for active response measures (e.g..
treatment and/or containment of source -
material, restoration of ground waters to
their beneficial uses) as the sole remedy
unless such active measures are = -
determined not to be practicable, based
on the balancing of trade-offs among -
alternatives that is conducted during the’
selection of remedy. “These trade-offs, . -
based on the nine criteria, are 1dent1ﬁed
during the analysis of alternatives. - -

EPA recognizes that the approach’
presented in today's proposed rule'is not
the only approach possible for resolving
the competing goals-and requirements of .
the Superfund program. Therefore, later -
in this preamble EPA presents four * :

alternative approaches. Two of those - -

alternatives are site-specific balancing -

approaches that, while similar to the one -

proposed in today’s rule, differ pnmanly
in terms of how they organize the
evaluation criteria, and how they
incorporate the statutory requirements -
" to select remedies that are cost-effective
and that use permanent solutions and
treatment technologies to the maximum
extent practicable. The two additional -
a'ternatives presented later represent

different dpproaches to remedy -
selection, based on different views of

the goals and purposes of the Superfund

program. EPA solicits comments on
these four alternative approaches as
well as the approach presented in
today’s proposed rule.

A. Program Management Principles
Today's proposal also includes

revisions to the 1685 NCP that are not
mandated by CERCLA. These revisions
reflect principles by which EPA intends
to manage the Superfund remedial
program. These principles stem from .
experience gained over the first eight
years of the program. In managing
CERCLA sites, EPA must balance the
. goal of definitively ckaracterizing clte
risks and analyzing alternative remedial
approaches for addressing those threats
in great detail, and the desire to - ..
implement protective measures quickly.
EPA intends to balance these goals with

. a bias for initiating response actions

netessary or appropriate to eliminate,
reduce, or control hazards posed by a
site, as early as possxble. EPA will . .

-promote the responsiveness and

efﬁclency of the Superfund program by
encouraging action prior to or
concurrent with conduct of an RI/FS as
information is sufficient to support - .
remedy selection. While the bias for - -
action promotes multiple actions of
limited scale, the program’s ultimate

goal continues to be to h.'nplement ﬁnal :
- remedies at sites. "
' Early action may be taken ata sxte via

enforcement or Fund-financed activities
taken under removal or remedial
authorities. In deciding between using
removal and remedial authorities, the
lead agency should consider: (i} The
criteria and requirements for taking
removal actions in § 300.415 of today's
proposed rule; (ii) the statutory -
limitations on removal actions and the
criteria for waiving those limitations;
(iii) the availability of resources; and the
(iv) urgency of the site problem. Speclﬁc
actions that may be taken under -
removal authorities include emergency -
action. non-time-critical removals, and :
expedited response actions. A~ - -
discussion of these activities is lncluded
in the § 300.415 preamble section. Eerly

actions using remedial authoritxes are :
. initiated as operable units. © g

The Superfund program has long
permitted remedial actions to be staged
through multiple operable units. - . --
Operable units are discrete actions that
comprise incremental steps toward the
final remedy. Operable units may be
actions that completely address a -
geographical portion of a site or a
specific site problem {e.g. drums and
tanks, contaminated ground water) or

the entire site. Operable units include -
interim actions (e.g.. pumping and
treating of ground water to retard plume
migration) that must be followed by
subsequent actions which fully address
the scope of the problem e.g., final
ground water operable unit that defines
the remediation level and restoration
timeframe). Such operable units may be
taken in response to a pressing problem
that will worsen if unaddressed, or :
because there is an opportunity to

_undertake a limited action that will

achieve significant risk reducﬁon
quickly. ;

*The appropriateness of dlvidmg i
remedial actions into aperable nmts is -
determined by considering the,
interrelationship of site problems’ and
the need or desire to initiate actions
quickly. To the degree that site problems
are interrelated {e.g., contaminated soils
and ground water), it may be most
appropriate to address the problems
together. However, where problems are
reasonably severable, phased mponses
implemented through a sequence of
operable units may promote more : rapid
risk reduction. " . .

Related to the bias for achon isthe )
principle of streamlining, which EPA .
intends to emphasize in managing the
Superfund program as a whole and in - .
conducting individual remedial action’
projects. On a project-specific basis,
recommendations to ensure that the RI/
FS and remedy selection processis ... -
conducted as effectively and efﬁmently
as possible include: - = .

a. Focusing the remedial analysns to
collect only addmonal data needed to -
develop and evaluate altemauves and
to support design; - . . .

b. Focusing the altematzve -
development and screening step to - . ..
identify an appropriate number of . .
potentially effective and implementable
alternatives to be analyzed in detail. .
Typically, a limited numberof . .-. -.
alternatives will be evaluated that are -
focused to the scope of the response
action planned; -

¢. Tailoring the level of detad of the

:- - analysis of the nine evaluation criteria -

(see below) to the scope and complexity
of the action. The analysis for an :
operable unit may well be less rigorous -
than that for a comprehensive remedial -
action designed to addresa all site
problems; -

d. Tailoring aelechon and -
documentation of the remedy based on
the limited scope or complexity of the -
site problem and remedy. In particular,
operable units initiating interim - -
remedies may require less complex
justifications because they are limited
actions that will only require minimum
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documentation of statutory findings - .
based on the presumption that . -

edditional response will further addreu .

the site problem;

e. Accelerating contracting procedures -

and collecting samples necessary for

remedial design during the public ... :

comment period. . .

Although the level of effort and extent
of analysis required for an RI/FS will
vary on a site-specific basis, the .~ . .,
procedural steps needed for remedy
selection do not. These steps, howevex.
may be less extensive dep
complexity and scope of the problem * .
being addressed. Regardless of the level
of effort and analysm on a specific RI/
FS, the lead agency is responsible for .
ensuring that all procedural

requirements are met, mcludmk aupporf '.

agency participation, soliciting public
comment, developmg an administrative '
record, and preparing a record of *
decision.

Circumstances that may be

particularly conducive toamore © "’

streamlined analysls dnnng an RI/!-‘S
" include:

{1) Site problems are sh‘axghtforward :

such that it would be inappropriate to
develop a full range of alternatives. Fot
example, site problems mayonly -
involve a single group of chemicals that
can only be addressed in a limited )
number of ways, or site characteristics -
{e.g., fractured bedrock) are such that
available options are limited. To the -

extent that obvious, straightforward - - :

problems exist, they may create
opportunities to take actions qmcldy
that will afford sxgmﬁcant risk -
reduction;

{2) The need for pmmpt action to
bring the site under initial control
outweighs the need to examine all -
potentially appropriate alternatives;

(3) ARARSs, guidance, or program “: .
precedent indicate a limited range of
appropriate response alternatives {e.g., -
PCB standards for contaminated soils,
Superfund Drum and Tank Gmdance.
BDAT requirements); - .

{4) Many alternatives are dearly
impracticable for a site from the outset
due to severe implementability problems
or prohibitive costs (e.g. complete :
treatment of an entire large municipal
landfill) and need not be studned in -
detail; and

(5) No further action or exu'emely
limited action will be required to ensure
protection of human health and the -
environment over time. This situation
will most often occur where a removal
measure previously has been taken.

The bias for action and principles of
streamlining are considered throughout
the life of a remedial project but begin to
be evaluated as site management

onthe

planning is initiated Site management
planting is a dynamic, ongoing, and
informal strategic planning effort that
generally starts as soon as sites are
proposed for inclusion on the NPL and
continues through the RI/FS and remedy
selection process, remedial design and
remedial action phases, to deletion from
the NPL. This strategic planning activity
is the means by which thelead and ~

support agencies determine the types of -

actions and/or analyaea necessary or
appropriate at a given site and the -
optimal timing of those actians. At the

* RI/FS stage, this effort involves review

of existing site information, .
consideration of current and potenhal
risks the site poses to human health and
the environment, an assessment of
future data needs, understanding of
inherent uncertainties in the process,
priorities amungnte problems and the
program &s 8 w. ole, and prior program
experience, The focus is on taking action
at the site as early as site data and
information make it possible to do so.

" B. Major Revisions to the Rl/I-’SAand

Selection of Remedy Process

The RI/FS process pmposed today
incorporates statutory requirements,
reflects the program management
principles of the bias for action,
streamlining, and site management
planning, and builds on the engineering
and analytical steps established in the
current NCP. The RI/FS remedy
selection process is portrayed in the
following specific steps: {1) Project
scaping which includes developing -
workplans; (2) a remedial investigation
that typically includes gathering basic
site data for site characterization and
the baseline risk assessment, and
conducting treatability studies; (3) a
feasibility study, which includes the
development of alternatives, & screening
step, as necessary, and a detailed
analysis of the alternatives; (4) remedy
selection; and {5) documentation. As
presented in today's proposal, these
steps appear highly articulated and
distinct. In practice, the steps-are
usually highly interactive. The RI/FS
process should be tailored to match the
scope and nature of the site problems.

The steps in the process are intended
to ensure that remedial alternatives are
formulated to be protective of human
health and the environment and -
designed to meet the applicable or
relevant and appropriate requirements
of other Federal and State
environmenta] laws. Judgments as to the
cost-effectiveness of the alternatives
and the extent to which permanent
solutions and treatment or resource
recavery technologies can be
practicably utilized at a given site are

made in the remedy selection process,
as trade-offs between protective
alternatives are balanced.

th;ect scoping. The purpose of

scoping is to define more specifically the

appropriate type and extent of
investigative and analytical studies that
should be undertaken for a given mte. .

‘Scoping is distinct from site

management planning in that it enlalls
formal planning for both the remedial -
investigation and feasibility study.
Scoping has been separated from the .
remedial investigation section to which
it is attached under the current NCP
simply to highlight the workplan .
development process and the
development of other project plans such
as the ing and analysis plan
(SAP), the health and safety plan (HSP),
and the community relations plan (CRP).
During scoping, to assist in evaluating

- the possible impacts of releases from the

site on human health and the
environment, a conceptual .
understanding of the site should be .
estahlished considering in a qualitative
manner the sources of contamination,
potential pathways of exposure, and
potential receptors. This preliminary
characterization is initially developed
with readily available information and
is refined as additional data are

" collected. A site-specific baseline risk

assessment with additional qualitative
and/or quantitative aspects will be -

performed during the RI to build on this - -

conceptual understanding by -
characterizing further the type and .
magnitude of potential risks. The
identification of potential ARARs and
other criteria, advisories and guidance
to be considered (TBCs) will begin
dunng scoping as lead and support
agencies initiate a dialogue on potential
requirements during planning meetings.
or discussions: that occur between
agencies. Under CERCLA section .
121{d}{2)(A)(ii), State requirements must
be identified in a timely manner in order
to be considered ARARs. Sections -
300.430 (d) and (e} and 300.510{d) in
today’s proposed rule describe the
process for identification of ARARs by
the lead and support agencies.

The main objectives of scoping are to

_identify the types of decisions that peed

to be made, to determine the types
(including quantity and quality) of data
needed, and to design efficient studies
to collect these data. The scope and
detail of the investigative studies and
alternative development and analysis
should be tailpred to the complexity of
site problems. This will require a
consideration of how the phases of the
remedial process could most
appropriately be conducted and the
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level of effort and analysis required for
each phase. The greatest opportmities
to streamline the analysis generalty will
occur when the scope of the study and
remedial action are limited to a small
part of the site, or when the threats are
clearly defined and technical solutions
re straightforward. '

2. Remedial investigation (RI). The Rl

1cludes: (i) Tke collection of data
identified during project scoping as
necessary io characterize the site and
evaluate remedial alternatives; (ii) the
characterization of current and potential
risks through a baseline risk asgessment;
and (iii) treatability studies, as
appropriate. Today's proposed revisions
emphasize that the program
management principle of streambining
will be applied to determinations of
what is necessary to adeguately
characterize a site. Site-specific
judgments are required to determine
how much additional information is
necessary to support decisions, taking
into consideration the added time and
costs of callecting and analyzing the
data.

During site characterization, site-
specific data are collected and assessed
to determine what, if any, types of
response actions are warranted. In light
of CERCLA's mandate to assess
permanent solutions, alternative
treatment technologies, and resource
recovery technologies, EPA is proposing
1o collect. as appropriate, data about
treatment technologies, such as
characteristics of the waste or the site
that affect the types of treatment
possible and the effectiveness of
treatmert approaches, the extent to
which substances on-site may be reused
cr recycled. and the potential far future
releases if any substances or treatment
residuals remain on-site. The RI may
also include treatahility studies that are
needed to better evaluate potential
tachnologies.

Once the contammanis of concern at
a site have been identified, the baseline
rick assessment is initiated to determine
whether the site poses a carrent or
potential risk to uman health and the
environment in the absence of any
remedial action. It provides the basis for
determining whether or not remedial
action is necessary and the justification
for performing remedial actions. The
Superfund baseline risk assessment
process may be viewed as consisting of
an exposure assessment component and
a toxicity asseasment component, the
resuits of which are combined to
develop an overall characterization of
risk. As indicated above, these
essessments are site-gpecific and
therefore may vary in both detail and

the extent to which qualitative and
quantitative analyses are utilized,
depending on the complexity and
particular circumstances of the site, as
well as the availability of pertinent
ARARS and other criteria, advisories,
and guidance.

An exposure assessment is conducted
to identify the magnitude of actual or
poatential human or environmental
exposures, the frequency and duration
of these exposures, and the routes by
which receptors are exposed. This
assessment involves developing for each
site a current exposure scenario as well
as a reasonable maximam exposure
scenario. The current exposure analysis
is used to determime whether a health or
eavironmental threat exists based on
existing site conditions. The reasonable
maxizmm exposure scenario is used to
provide decisionmakers with an
uaderstanding of potential future
exposures and should include an
assessment of the likelihood of such
exposures occurring. This exposure
scenario will provide the basis for the
development of protective exposure
levels.

The toxicity assessment component of
Superfund risk assessment congiders: {a)
The types of adverse health or
environmental effects agsociated with
chemical exposures; (b) the relationship
between magnitude of exposures and
adverse effects; and {c) related
uncertainties such as the weight of
evidence for a particular chemical's
carcinogenicity in humans. Typically,
the Superfund risk assessment process
relies heavily on existing taxicity
information or profiles developed on
specific chemicals. These are generally
estimated carcinogen expasures that
may be associated with specific lifetime
cancer risk probabilities (risk-specific
doses ar RsDs), and noncarcinogen
exposaures that are not kkely to present
appreciable risk of significant adverse
effects to humans (incloding sensitive
subgroups) over kietime exposures
{reference doses or RiDs).

During risk characterization,
chemical-specific toxicity information is
compared both against measured
contaminant exposure levels and those
levels predicted through fate and
transport modeling to determine
whether levels at or near the site are of
potential concern. Results of this
enalysis are presented with all critical
asscmptions and uncertainties so that
significant risks can be readily
identified.

3. Feasibility study (FS). The purpose
of the FS is to provide the
decisionmaker with an assessment of
alternatives, inclading their relative

strengihs and weaknesses, and the
trade-offs in selecting one alternative
over another. The FS process involves
daveloping a reasonable range of viable
remedial alternatives and analyzing
these alternatives in detail using nine
evaluation criteria. Because the Rl and
FS are conducted concurrently, this is an
interactive process in which potential
alternatives and remediation goals are
continually refined as additional
information from the Rl becomes
available.

i. Estabkshing prolective remedial
action objectives. The first step in the
FS process involves developing remed:al
action objectives for protecting human
health and the envircnment which
shounld specify contanrinants and media
of concern, potential exposare
pathwsys, and preliminary remediation
goals. The preliminary remediation
goals, by establishing initially
acceptable contaminant levels for each
exposure route, assist in setting
parameters for the purpose of evaluating
technologies and developing remedial
alternatives. Because these preliminary
remediation goals typically are
formulated during project scoping or
concurrent with inftial RI activities (i.c..
prior to completion of the baceline risk
assessment), they are initially based on
readily avaiiable envirormnental or
hcalth-based ARARs (e.g.. MCLs, WQC)
and other criteria, advisories, or
guidance {e.g.. RIDs). As new
information and data are collected
during the R, including the besetine risk
assessment, and as additional ARARs
are identified daring the R, these
preliminary remediation goals may be
modified as appropriate to ensure that
remedies comply with CERCLA's
mandate to be protective of baman
bealth and the environment and comply
with ARARs.

During the development gand analysis
of altermatives, the risks associated with
potential aternatives, both daring
implementation and following
completion of remedial action, are
assessed. based on the reasonable
maximam exposure scenario and any
cther controls mecessary to ensure thst
exposure levels are protective and can
be attained. These are generally
assessed for each exposure route uniess
there are multiple exposare routes
where combined effects may have tc be
considered. For noncarcinogenic
chemicals, EPA hkas comcluded that
protection is aclieved when exposurcs
are such that no appreciable risk of
significant adverse effects to individuals
over a lifetime of exposure exist. For
carcinogens, EPA uses bealth-based
ARARS to set renrediation goals when
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they are avaxlable Wben an ARAR does
not exist, EPA guidance has beento
select remedies resulting in cumulative
risks that fall within a range of 1074 to
1077 individual lifetime excess cancer
risk. EPA is willing to continue using
this range in the future as it provides
flexibility in developing protective
remedies suitable to site-specific
conditions. However, EPA is interested -
in receiving comment on a risk range of

1074 to 107* since this risk range u used -

in certain other EPA programs. .

‘The risk range is important because it
is a standard used by EPA to comply
with CERCLA’s mandate to protect = -
human health. Furthermore, the choice
of risk range will continue to be -
fmportant as the Superfund program
matures and as related science and
policy evolve. .

EPA, therefore, solicits comment on
two potential risk ranges in particular—
the current 1074 to 10°7 range and an
alternative 10™¢ to 10~* range—and on

. issues related to these or alternative risk
ranges. Commenters are requested to
provide as much supporting information
as practical for any alternatives )
suggested. Issues that commenters may
want to consider include the following:

(1) The potential impact of
improvements in the understanding of
cancer risk assessment, including
biological mechanisms, interpretation of
data, measures of exposure, etc.

(2) The ability of available ¢ Palyﬁcal
methods to measure chemical
substances at concentrations associated
with low levels of risk.

(3) Possible advantages or
disadvantages of a narrower or broader
risk range, or of a single risk value.

(4) The desirability of using a risk
range for cleanup at these sites to
protect current and potential sources of
drinking water that is more stringent
than the 1074 to 107 range that
characterizes drinking water standards
and that is more stringent than what is
considered de minimis risk under other

(5) The ability of treatment
technologies to achieve cleanups at
specified levels of risk. This may include
technologies that are unable to achieve
removal of contaminants to very low
levels, as well as other technologies that
can only achieve low levels of risk.

(6) Whether available funds should be
used to attain very low levels of risk at a
limited number of sites, or to achieve
cleanup at more sites (at somewhat
higher levels of risk for some sites) with
& greater reduction in overall risk.

(7) The effect of achieving particular
risk levels on the time needed to
complete the remedial action and the

* extent to which this should be
. considered when selecting remedies.

(8) The relationship between EPA's
risk range and those used in State
Superfund programs, including the
impact of EPA’s range on the
development of State programs.

(8) The evolving issue of pubhc
perception. of relative risks in our
society.

. Commenters are invited to address

 these and other issues related to either

the Superfund program’s risk range or .
alternatives that they may suggest.

In general, chemical-specific ARARs. .

are set for a single chemical or closely
related group of chemicals. These.

. requirements typically do not consider

the mixtures of chemicals and other
conditions (e.g., multiple pathways of
exposure) that may be found at CERCLA
sites. Therefore, due to site-specific
factors, remediation goals set at the
level of single chemical-specific .
requirements may not adequately
protect human health or the
environment at that site. In these
instances, remediation goals may be set
below the chemical-specific -

‘requirements (i.e., at more stringent

levels) in order to obtain a remedy that
is protective. Remedies resulting in
cumulative risks that fall within the
generally acceptable risk range for -
carcinogens (10~4 to 10~?) or meet
acceptable levels for noncarcinogens are
said to be protective of human health.
Superfund remedies will also be
protective of environmental organisms
and ecosystems. However,
“protectiveness” in this context is often

-tonsiderably less quantitative.

During selection of remedy, the final
remediation goals, and resulting
exposure levels, will be determined by
balancing the major trade-offs among
protective, ARAR-compliant
alternatives, using specified evaluation
criteria (see sections 3.iii. and 4., below).

During the FS, pertinent factors for
modifying the remediation goals within
the acceptable risk range can be divided
into three broad categories: (a) Exposure
factors, (b) uncertainty factors, and (c)
technical factors. Included under .
exposure factors are: the cumulative
effect of multiple contaminants, the

potential for human exposure from other .

pathways st the site, population
sensitivities, potential impacts on
environmental receptors, and cross
media impacts of alternatives. Factors
related to uncertainty may include: the
reliability of alternatives, the weight of
scientific evidence, and the reliability of
exposure data. Technical factors may
include: detection/quantification limits
for contaminants, technical limitations
to restoration, the ability to monitor and

control movement of contaminants, and

-background levels of contaminants..

Remediation levels should be set for
appropriate environmental media, and
performance standards established for -
selected engineering controls and -
treatment systems including controls
implemented during the response
measure. For ground water, remediation
levels should generally be attained -
throughout the contaminated plume, or -

" atand beyond the edge of the waste .
- management area when waste is left in

place. For air, the selected levels should

" be established for the maximum -

exposed individual, considering - -
reasonably expected use of the me and
surrounding area. For surface waters,
the selected levels should be attained at
the point or points where the release
enters the surface waters.

ii. Development and screening of
alternatives. Once remedial action
objectives have been developed, general

* response actions, such as treatment, -

containment, excavation, pumping, or
other actions that may be taken to
satisfy those objectives should be
established. Technologies potentially -
applicable to each general response -
action are then identified, briefly - -
evaluated to verify their suitability, and
assembled into remedial alternatives. In

"the event a large number of alternatives

are developed, a screemng step may | be
conducted.

For most sites, the mmal range of -
alternatives should represent dlstmct.
promising alternative approaches to -
managing the site problems. The majcz

- change in this step from the current NCP

is the organizing scale along which the -
alternatives are to be arrayed.

The current NCP requires alternatives
to be developed, as appropriate, from
the following categories: {a) An off-site
alternative; (b) an alternative that
attains ARARS; [c) an alternative that
exceeds ARARg; {d) an alternative that
does not attain ARARS; and (e) a no-
action alternative. These categories .
tested on the implicit assumption that
alternatives would share the same - -
potential ARARs and that the ability to
meet or exceed those requirements - :
corresponded to different levels of
protection. Program experience has
shown that while alternatives will .
usually share chemical- and location-
specific ARARs, each will have a unique
set of action-specific requirements.
Additionally, it is now clear that ARARs
do not by themselves necessarily define
protectiveness. First; ARARs do not
exist for every contaminant, location, or
waste management activity that may be
encountered or undertaken ata
CERCLA site. Furthermore, in those
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circumstances where multiple
contaminants are present, the
cumulative risks posed by the potential
additivity of the constituents may
require clearmrup levels for individual
contaminants to be more stringent than
ARARS to ensure protectiveness at the
site. Finally, determining whether a
remedy is protective of human health
and the environment also requires
consideration of the acceptability of any
short-term or cross-media impacts that
may be posed during implementation of
a remedial action.

In light of these determinations and in
response to the new statutory emphasis
on utilizing permanent solutions and
treatment technologies to the maximum
extent practicable, EPA is proposing a
major change in the range of
alternatives required to be developed.

The initial range of alternatives
should represent distinct, promiging
alternative approaches to managing the
site problems. In light of the statutory
preference for treatment remedies, this
range typically will include alternatives
that feature, as a principal element,
treatizent that reduces the toxicity.
mobility, or volume of the hazardous
substances at the site. Typically,
treatment altermatives range from
remedies that treat the principal threats
at the gite, to remedies that completely
destroy, detoxify, or immobilize the
hazardous substances and leave
materials that require no long-term
mamnagement. Principal threats will be
defined on a site-specific basis and may
inclode a discrete areas of the site that
consists of kighly toxic and/or highty
mobile waste (e.g.. a lagoon filted with
highly concentrated organic
contaminents and sarrounded by
slightly contaminated soils), or & single
environmental medium fe.g.. highly
contaminated gromd water).

In developing akternatives, the leed
agency should consider whether the
prospective remedy shoald be
developed &s an on-site alternative, an
off-site alternative, or both. While
CERCLA clearly states that off-site
disposal without treatment is the least
preferred altemnative, it does not express
any preference for or bias against off-
site disposal with treatment. In
evaluating off-site actions, however,
EPA's requirements redated to the off-
site transfer of CERCLA wastes nrust be
taken into account.

In addition to treatment alternstives,
the lead agency should devetop, as
appropriate, alternatives that control the
threats posed by hazardoes substances
and/or prevent exposure, such as
containment technologies and
institutional controis. Contxinment
options typically provide a baseline for

comparison with other actions and
provide alternatives in case the lead
agency concludes that remedies
featuring treatment are not practicable.

A no-action alternative will always be
developed, although analysis of this
option frequently will be more limited
than for other alternatives unless
information suggests that indecd no
action is necessary. In the remedial
context, this option is often “no further
action,” since removals or enforcement
actions frequently will have taken place
prior to the FS or maintenance activities
may be ongoing. The no-action
alternative involves leaving the site
essentially as it is. Analyzing the nc-
action altermative provides another
wseful baseline for evaluating the costs
of and protection provided by the other
slternatives being considered.

The statutory preference for treatment
must be considered in developing a
reasonable womber of options that have
real potential for addressing site
problems. The apprepriate mamber of
alternatives to be developed will vary
by site depending on the nature of the
site and the risks posed by the
contaminants. Far example, while
treatment technologies encompass a
range of options, there might be ondy one
viable techrology that can be applied to
the hazardous substances at a particular
site. Thus, the variation within the
treatment range might involve only the
amount of waste treated, or the levels to
which the contaminants are reduced by
the single teclmology. In other instances,
such as large municipe! landfflls or
mining waste sites, comprehensive
treatment options are less likely to be
practicable, and therefore the wriverse
of viable alternatives might be reduced
to a limited sammber of remedies
involving treatment of the principal

threats, cngmeenng comtrols,
institational controls, or combinations of
those approaches.

For an eperable unit that does ot
constitute the complete response action
for the site or a particular site problem,
it may not be necessary or appropriate
to develop the full array of altematives
discussed above. In the event the risk
assessmert indicates no action is
required, few, if any, alternatives will be
developed. In summary, a lengthy st of
remedial alternatives is not required to
falfill the purpose of this phase of the
CERCLA process. The number and type
of remedial alternatives shounld be
tailored to fit the site problems being
addressed and estsblished remedial
action objectives.

CERCLA grants EPA flexibility to
examine and select technologtes that
bave not yet been proven in practice, in
order to address certain types of sites

and to promote the development of ncw
methods of treatment of hazardous
substances. Therefore, EPA today
proposes that innovative technoiogies
be carried through to the detailed
analysis, if there is a reasonable belief
that those technologies will offer

-significant advantages over other

options being cansidered (e.g.. better
performance or irplementability, fewer
or lesser adverse impacts, or lower
costs).

A screening step may be conducted in
those situations where a wide array of
alternatives are available in order to
reduce the number of alternatives that
will be analyzed in detail Although the
screening will reduce the number of
alternetives being considered. a range of
choices should be preserved. Screening
will not be necessary where only a few
choices have emerged from the
development of alternatives phase.
When the screening step is conducted.,
the most promising subset of
alternatives that are suitable to the site
in question should be identified through
a preliminary evaluation of the relative
effectiveness, implementability, and cost
of the alternatives. The effectiveness of
the alternatives relates to their overall
performance in eliminating, reducing, or
controlling the current and potential
risks posed by the site, both during
implementation end over time. The
implementability of the alternatives .
involves the degree of difficulty
associated with the.n' actual
construction, i techmical,
administrative, and logistical problems
that affect the time necessery to
complete the remedy. Cost
coasiderations incdude construction
costs and the costs of operating and
maintaining the remedy over time.

Data at this stage in the remedial
process may be incomplete due to
ongoing field investigations and
treatability studies, but they should be
sufficient to assess the majcr relative

. strengths end weakmesses of the

alternatives. The primary focus during
screening is on identifying those
alternatives that are clearly ineffective
or unimplementable, or that are clearly
inferior to other alternatives being
considered in terms of their
effectiveness, implemerntability, or cost.
Cost generally will not be the sole
reason for eliminating an alternative
from further consideration at the
screening phase. The primary function
of cost at this pomt in the process is to
heip identify alternatives that provide
levels of effectiveness simifar to those of
other options being considered. but at
substantially higher cost. Cost can also
be considered in conjunction with ather
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factors to determine whether or not an
option is likely to yield results in terms
of implementability and effectiveness
that are in proportion to its costs,
relative to other alternatives under
consideration. For example, cost may be
considered along with implementability
factors to determine whether treatment
of the principal threats posed by a large
municipal landfill would be cost-
effective and practicable, relative to
other remedial options. i

When utilized, the screening step
provides another opportunity to tailor
the remaining analysis to the identified
site problems, ensuring that the number
and the types of alternatives carried
forward matches the nature and
complexity of the site problems.

The lead agency should coordinate
with the support agency when
developing and/or screening
alternatives. The lead agency and
support agency should begin to identify
action-specific ARARs and TBCs for
alternatives that remain for the detailed
analysis. .

iii. Detailed analysis. The purpose of
the detailed analysis is to objectively
assess the alternatives with respect to
nine evaluation criteria that encompass
statutory requirements and include
other gauges of the overall feasibility
and acceptability of remedial
aliematives. This analysis is comprised
of an individual assessment of the
alternatives against each criterion and a
comparative analysis designed to
determine the relative performance of
the alternatives and identify major
trade-offs (i.e., relative advantages and
disadvantages) between them, This
analysis should focus on those
subfactors under each criterion that are
most pertinent to the circumstances of
the site and the scope of the action.
Information gathered during this
analysis will be used by the
decisionmaker to select a remedial
action.

These nine criteria can be categorizea
into three groups, each with distinct
functions in selecting the remedy.
During the selection process, the
decisionmaker will consider these
criteria as follows. Qverall protection of
human health and the environment and
compliance with applicable or relevant
and appropriate requirements (or
invoking a waiver) are threshold criteria
that must be satisfied in order for an
alternative to be eligible for selection.
Long-term effectiveness and
permanence, reduction of toxicity,
mobility, or volume, short-term
effectiveness, implementability, and cost
are the primary balancing factors used
to weigh major trade-offs between
alternative hazardous waste

management strategies. State and
community acceptance are modifying
considerations that are formally taken
into account after public comment is
received on the proposed plan and Rl/
FS report.

Threshold Criteria

(1) Overall protection of human health
and the environment. Protectiveness is
the primary requirement that CERCLA
remedial actions must meet. A remedy is
protective if it adequately eliminates,
reduces, or controls all current and
potential risks posed through each
pathway by the site. A site where, after
the remedy is implemented, hazardous
substances remain without engineering
‘or institutional controls, must allow for
unrestricted use and unlimited exposure
for human and environmental receptors.
For those sites where hazardous
substances remain such that
unrestricted use and unlimited exposure
is not allowable, engineering controls,
institutional controls, or some
combination of the two must be
implemented to control exposure and
thereby ensure reliable protection over
time. In addition, implementation of &
remady cannot result in unacceptable
short-term risks to, or cross-media
impacts on, human health and the
environmeat.

(2) Compliance with applicable or
relevant and appropriate requirements
(ARARs). Compliance with ARARSs is
one of the statutory requirements for
remedy selection. Alternatives are
developed and refined throughout the
CERCLA process to ensure either that
they will meet all of their respective
ARARS or that there is good rationale
for waiving an ARAR. During the
detailed analysis, information on
Federal and State action-specific
ARARs will be assembled along with
previously identified chemical-specific
and location-specific ARARs.
Alternatives will be refined to ensure
compliance with these requirements, or
to begin to identify waivers that might
be invoked.

Primary Balancing Criteria

(3) Lorg-term effectiveness and
permanence. This criterion reflects
CERCLA's emphasis on implementing
remedies that will ensure protection of
human hezlth and the environmeat into
the future as well as in the near term. In
evaluating alternatives for their long-
term efiectiveness and the degrce of
permanence they afford. the analysis
should focus on the residual risks that
will remain at the site after the
completion of the remedial action. This
analysis should include consideration of
the following: the degree of threat posed

by the hazardous substances remaining
at the site; the adequacy of any controls
{e.g.. engineering and institutional
controls) used to manage the hazardous
substances remaining at the site; the
reliability of those controls; and the
potential impacts on human health and
the environment, should the remedy fail
based on assumptions included in the
reasonable maximum exposure
scenario. This evaluation criterion
incorporates the statutory requirements
to take into account the following: The
uncertainties associated with land
disposal; the goals, objectives, and
requirements of RCRA; the persistence,
toxicity, mobility, and propensity to
bioaccumulate of the hazardous
substances and their constituents; the
long-term potential for adverse health
effects from human exposure; the
potential for future remedial action costs
if the remedy were to fail; and the
potential threat to human health and the
environment associated with redisposa}
or containment of the hazardous
substances. :

(4) Reduction of toxicity, mobility, o
volume. This criterion addresses the
statutory preference for remedies that
employ treatment as a principal element
by ersuring that the relative
performance of the different treatment
alternatives in reducing toxicity,
mobility, or volume will be assessed.
Specifically, the analysis should
examine the magnitude, significance,
and irreversibility of reductions.

(5) Short-term effectiveness. This
criterion includes the short-term impacts
of the alternatives—i.e., impacts during
implementation—on the neighboring
community, the workers, or the
surrounding environmert, including the
potential threats to human health and
the environment associated with
excavation, treatment, and
transportation of hazardous substances.
The potential cross media impacts of the
remedy and the time to achieve
protection of human health and the
environment should also be analyzed.

(6) Implementability.
Implementability considerations include
the technical and administrative
feasibility of the alternatives, and the
availability of the goods and services
(e.g.. treatment, storage, or disposal
capacity) on which the viability of the
alternative depends. Implementability
considerations often affect the timing of
various remedial alternatives, e.g.,
limitations on the season in which the
remedy can be implemented, the number
and the complexity of materials-
handling steps that must be followed.
the need to obtain permits for off-site
activities. and the need to secure
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technical services such as well drilling - process. First, the lead agency, in preference for remedies involving
and excavation. eonnmcuon with the support agency, treatment as a principal element.
(7) Cost. Cost encompaases all will review the results of the RI/FS to The proposed plan will identify the

construction and operation and
maintenance costs incurred over the life
of the project. The focus during the -
detailed analysis is on the net present
value of these costs. EPA intends to
continue to rely on OMB Circular A-94
for determining the discount rate for -
Federal projects, while retaining the
option provided in A-94 of using :
sensitivity analyses. EPA believes that
the discount rate represents an
important aspect of developing a -
realistic accounting of the future costs of
- remedial alternatives and an accurate .
comparison of the total costs, and the-
cost-effectiveness, of treatment and
nontreatment remedies. :

Modifying Criteria

(8) State acceptance. This criterion,
which is an ongoing concern throughout'
the remedial process, reflects the
statutory requirement to provide for
substantial and meaningful State
involvement. State comments may be
addressed during the development of the
FS, as appropriate, although formal
State comments usually will not be
received until after the State has
-reviewed the draft RI/FS and the draft
proposed plan prior to the public
comment period. The proposed plan that
is issued for public comment along with
the RI/FS report should indicate
whether or not the State has commented
on or concurred with EPA’s preferred
alternative or that State comments have
not been received. The ROD should
specifically address State concurrence
or nonconcurrence with the response
action that is selected, particularly
noting State views on compliance or
noncompliance with State ARARs.

{9) Community acceptance. This
criterion refers to the community’s
comments, where community is broadly
defined to include all interested parties,
on the remedial alternatives under
cansideration. These comments are e
taken into account throughout the RI/FS
process through the communications
that occur as the community relations -
plan is implemented. Again, EPA can
only preliminarily assess community .
acceptance during the development of .
the FS, since formal public comment will
not be received until after the public --:
comment period for the proposed plan .
and the RI/FS is held. The detailed
analysis, however, may summarize
preliminary comments on components of
the alternatives received up to that
point. )

4. Selecting remedial actions. The
selection of a CERCLA remedial action
from among alternatives is a two-step

fdentify a preferred alternative, which
will be presented to the public in a
proposed plan along with the supporting
information and analysis, for review and
comment. Second, the lead agency, will
review the public comments, consult
with the support agency in order to
evaluate whether the preferred
alternative is still the most appropriate
remedial action for the site or site
problem, and make a decision.

While the decisionmaking steps, in
general, are similar for all types of
response actions, the information,
analysis, and criteria upon which
response action decisions are based will
vary depending on the scope of the
action and complexity of the decision.

The identification of the preferred
alternative, and subsequently the
remedy selection, is based on an
evaluation of the major trade-offs among
alternatives in terms of the evaluation
criteria, focusing on specific factors
most relevant to site circumstances, and
the overall practicability of each N

-alternative. The decisionmaker should

first determine whether all alternatives
meet the threshold criteris. Those
alternatives that provide adequate
protection of human health and the
environment, and either comply with all
of their ARARS, or provide grounds for
invoking a waiver of an ARAR, satisfy
the threshold criteria. Any alternative

_ that does not satisfy both of these
" requirements is not eligible for selection.

The preferred alternative is then
selected by determining which
alternative appears to provide the best
combination of attributes with respect to
the five primary balancing criteria:
Long-term effectiveness, short-term
effectiveness, reduction in toxicity,
mobility, or volume, implementability,
and cost. Generally, at this point only

.informal and perhaps incomplete -

comments of the State and community
are known. These two modifying criteria
are typically considered efter the public
comment period on the proposed plan.
Total costs of each alternative should
be compared to the overall effectiveness
they afford and the relationship between
costs and overall effectiveness across
alternatives should be examined to
determine which alternatives offer
results proportional to their costs such
that they represent a reasonable value
for the money. The lead agency will
choose the alternative that represents
the best combination of those factors
that are deemed most important to the
site. In performing the balancing
necessary to make that decision, the .
decisionmaker must weigh the

alternative that appears to offer the best
balance of trade-ofis among altematives
in terms of the criteria, summarize the
position of the State resulting from fts -
formal comments on the RI/FS and the
draft proposed plan, and state the lead

‘agency's expectation that the preferred

alternative will satisfy all statatory . -~
requirements. The proposed plan will be
issued for public review and comment. -

. In making the final selection, the lead
agency reassesses its initial .- . -
determination that the.prefened CR
alternative provides the best balance of '
trade-offs, now factoring in any new
information or points of view expressed
by the State or community during the - -
public comment period. The . . - -
decisicnmaker will consider State and
community comments regarding EPA's
evaluation of alternatives with respect
to the other criteria (e.g., potential short-
term impacts associated with
implementation). These comments may
help EPA determine whether to modify
aspects of the preferred alternative, or
whether another alternative provides a
more appropriate balance. If the
preferred alternative is determined to be
the most appropriate remedy, in that it
offers the best balance among the
factors evaluated, the lead agency will
select that alternative. If not, the lead
agency. in conjunction with the support
agency, will select another protective,
cost-effective alternative that provides a
better combination of long- and short-
term effectiveness, reduction of toxicity,
mobility, or volume, implementability,
and cost. This may require a discussion
of significant changes in the ROD or the
development of a new proposed plan to
be made available for additional public
comment prior to selection of remedy.
(See § 300.430 preamble section below.-
“H. Community Relations.”)

For Fund-financed actions, EPA may -
consider the need to use Fund monies at
other sites in selecting a less costly
remedy over a more desirable but
substantially more expensive alternative
as the most pracﬁcable. cost-effective
solution.

In selecting a remedy, the statutory
requirements discussed below must be
satisfied. These requirements will be
addressed differently depending on the
scope of the action being taken. :

L. The selected remedy is protective of
human health and the environment, by
eliminating, reducing, or controlling - -
risks posed through each pathway such
that human and environmental receptors
are no loriger threatened. The
protectiveness evaluation of an opel'able
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unit may be limited to that unit itself; at
& minimum, the protectiveness
determination should show that
conditions at a site are not exacerbated
as a result of the action.

ii. The selected remedy at least attains
all ARARSs, unless use of a waiver or
waivers is justified. For an operable
unit, the ARAR determination will be
limited to the wastes being actively
managed. CERCLA section 121 allows
EPA to waive ARARSs for actions that
are a portion of a more comprehensive
remedy that will attain ARARs when
completed. Only Federal and State
requirements that are applicable or
relevant and appropriate to the operable
unit must be addressed. Justification
must be provided if a waiver is being

. invoked.

iii. The selected remedy is cost-
effective in that its overall effectiveness
is proportionate to its total costs.

iv. The selected remedy utilizes

" permanent solutions, treatment
technologies, or resource recovery
technologies to the maximum extent
practicable. In making this
determination for an operable unit, the
need or opportunity to take expeditious
action at the site may be considered.

5. Documenting decisions. Remedies
selected under Superfund are
documented in a record of decision
(ROD). The general process of
documenting decisions is similar for
toth operable units and comprehensive
remedia!l actions, however, the content
and level of detail will vary depending
on the scope of the action. A ROD
serves several purposes. It summarizes
the problems posed by a site, the
technical analysis of alternative ways of
addressing those problems, and the
technical aspects of the selected remedy
that are later refined into design
specifications. A ROD is also a legal
document that demonstrates that the
lead and support agency decisionmaking
has been carried out in accordance with
etatutory and regulatory requirements
and that explains the rationale by which
remedies were selected. EPA's decisions
will be supported on the basis of the
ROD and other materials in the
administrative record in cases that
challenge remedy selection decisions.
Finally, RODs are important documents
that summarize key facts discovered,
analyses performed, and decisions
reached hy the lead and support
agencies. A notice of availability of a
signed ROD will be published in & major
local newspaper of general circulation.
In addition, the lead agency will make
the ROD available for public inspection
and copying at or near the site, before
remedial aztion begins.

All RODs will ha.ve the following

.common features:

1. A brief summary of the problems
posed by the site, the alternatives
evaluated as potential remedies, the
results of that analysis, the rationale for
the remedial action being selected, and .
the technical aspects of the selected
action. .

fi. A demonstration that the decision
was made in accordance with statutory
and regulatory requirements. The ROD
should discuss how the requirements of
section 121 of CERCLA have been
addressed, including whether or not the
preference for treatment as a principal
element is satisfied or an explanation in
those cases in which the selected
remedial action does not satisfy this
preference.

fii. A description of the remediation
level(s) and/or other performance levels
that the remedial action is expected to
achieve. )

iv. A statement of whether or not
hazardous substances, pollutants, or
contaminants will remain at the site
such that a five-year review of the
response action will be required (see
section 6. below).

v. A discussion of significant changes
in the final selected remedy from the
preferred alternative. A responsiveness
summary that identifies and responds to
significant comments should be
available with the record of decision.

6. Five-year review. The CERCLA
amendments require periodic reviews—
at least every five years—at sites where
the remedial action leaves hazardous
substances, pollutants, or contaminants
on-site. EPA interprets this requirement
to mean that a review is required at
those sites where such substances
remain on-gite above levels that allow
for unrestricted use and unlimited
exposure for human and environmental
receptors. This means that whenever a
remedy is selected that assumes limited
uses of the land or relies on institutional
controls to ensure attainment of
protective exposure levels, a review will
be conducted. In addition, a review will
be conducted at sites where substances
remain on-site if the standards initially
wsed to define protective exposure
levels are subsequently changed. If the
periodic review shows that a remedy is
no longer protective of human health
and the environment, additional action
will be evaluated and taken to mitigate
the threat. .

In addition to the statutorily required
five-year reviews, EPA might specify in
its record of decision more frequent
reviews, or specific reviews of the
remedy selected, such as assessments of
remedial technologies that might not

have been available at the time the
decision was made.

C. Alternative Selection Of Remedy
Approaches :

1. Variotions on the site-specific
approach. EPA bas considered two
major variations on the site-specific
balancing approach laid out in today’s
proposed rule, each-of which establishes
a somewhat different structure. EPA has
considered the potential advantages and
disadvantages associated with the kind
of structure these variations would
afford. After analysis of public
comment, EPA may include in the final
NCP rule any or a combination of the
options discussed here.

i. Variation Number 1: Site-specific
balancing with a cost-effectiveness
screen. The first variation would follow
the process as laid out in the proposed
rule through the screening of
alternatives. However, this approach
would: {a) Retain the organization of
evaluation criteria nsed during screening
through the detailed analysis and
selection; (b) not include State and
community acceptance as evaluation -
criteria; (c) establish an explicit step by
which cost-effectiveness would be
determined that would screen
alternatives before the final
determination of the practicable extent
to which permanent solutions and
treatment technologies will be utilized.

The detailed analysis would focus on
the three categories of criteria first
examined in the screening step:
effectiveness {long- and short-term),
implementability, and cost. While
individual protectiveness and ARARs
factors would be examined in the
detailed analysis of effectiveness and
implementability, the protectiveness
finding and final determinaticn of ARAR
compliance (or justification of a waiver)
would not be addressed until! the
selection step. Reductions in toxicity,
mobility, or volume would also be
analyzed under effectiveness, rather
than as a separate criterion. Under this
approach, State acceptance also would
not be an explicit evaluation criterion.
This approach would not ask for an
explicit characterization of State
comments unless there were a
disagreement between EPA and the
State over the preferred altemnative in
the proposed plan or at the time of finul
remedy selection. In the case where the
State is the lead agency, this approach
would consider State acceptance to be
built into the process. Where the State is
serving as the support agency. this
approach would rely on the support
agency comment period on the
completed RI/FS and proposed plan to
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provide ar adequate opportunity for
formal comments. Similarly, community
acceptance would not be an evaluation
criterion but a consideration in the final
selection phase as public comments
received on the proposed plan and Ri/f
FS are factored into the lead and
support agencies' thinking. Thus, the
detailed analysis would be limited to
producing an organized presentation of
the trade-ofis among alternatives in
terms of effectiveness (short- and long-
term, including toxicity, mobility, or
volume reduction), implementability and
cost, highlighting those trade-offs of
primary importance for this particular
site. -

The selection phase under this
alternative approach would be
conducted very similarly to the
proposed rule with the exception that
the determination of the cost-
effectiveness of the alternatives would
be made as an explicit screening step
prior to selection of the alternative
which represents the best balance of
factors and utilizes permanent solutions
and treatment technologies to the
maximum extent practicable. Following
a check that all alternatives afford
adequate protection and attain their
ARARs (or provide grounds for invoking
& waiver), the cost-effectiveness of the
alternatives would be determined by
examining the long-tenn effectiveness
achieved by each alternative in relation
to its costs and comparing this long-term
effectiveness/cost relationship among
alternatives. Those alternatives which
do not offer long-term effectiveness
proportionate to their costs relative to
the other alternatives would not be
considered to be cost-effective and
would be eliminated from further
consideration. This step would function
as a threshold screen to determine
whether the alternatives are cost-
effective, not which is “the only” or “'the
most” cost-effective option. Relative
degrees of cost-effectiveness could be
taken into account in the final balancing
step by which the remedy is selected.

This approach retains a consistent
organization of criteria throughout the
screening, detailed analysis, and
selection steps of the process. Limiting
the balancing to three broader
categories of criteria, as opposed to
nine, may simplify and streamline the
analvsis and focus the rationales for
remedy selection. This approach would
not include State and community
acceptance as formal criteria to be
bzlanced along with effectiveness,
implementability. or cost factors. This
approach also establishes a step which
more clezrly separates the cost-
efiectivcness finding from the finding

that permanent solutions and treatment
technologies or resource recovery
technologies have been used to the
maximum extent practicable.

ii. Variation Number 2: Sequential
decisionmaking approach. Another

_ variation on a site-specific balancing

approach involves breaking the final
remedy selection into multiple,
sequential decision steps. Again, the
steps of the process through the
screening of alternatives are the same as
under the previously described
approaches. The detailed analysis is
conducted using the effectiveness,
implementability, and cost categories of
criteria proposed in Variation No. 1.
Differences arise in the selection phase,
which is conducted in five steps under
this approach.

First, using the results of the detailed
analysis, the alternatives are
qualitatively ranked for overall
effectiveness. The preference for
treatment is addressed by favoring
options that afford better long-term
reliability and permanence, other factors
being equal, and by giving this factor
increased emphasis if factors are not
equal. Other considerations are
emphasized on a site-specific basis.
Following (or concurrent with} this
effectiveness ranking, the alternatives
are qualitatively ranked for their overall
implementability. Clearly
unimplementable or impracticable
alternatives would be eliminaied from
further consideration. Again, individual
implementability factors would be
emphasized on a site-specific basis. The
effectiveness and implementability
rankings would then be combined into a
joint effectiveness/implementability
ranking, also performed qualitatively.
This step would require a balancing of
all noncost factors, again giving long-
term effectiveness and permanence
extra emphasis.

After an overall noncost ranking is
determined, the relative costs of the
alternatives would then be considered.
Unlike the previous approach, which
determines the cost-efiectiveness of
alternatives by focusing on the
relationship between their cost and their
long-term effectiveness only, this
approach would focus on the
relationship between cost and all
noncost factors. Specifically, this
approach would isolate and compare the
differences in cost and the differences in
combined cffectiveness and
implementabiiity across remedial
alternatives. Alternatives whose
incremental costs were out of proportion
to incremental effectiveness/
implememability would be deemed not
cost-effective. All other alternatives

would be deemed cost-effective and

- would therefore be eligible for final

selection.

The final step involves selecting from
the remaining (cost-effective} options
the one that received the highest
effectiveness/implementability ranking.
The option that utilizes pcrmanent
solutions and alternative treatment
technologies or resource recovery
technologies to the maximum extent
practicable would be the alternative that
offers the best balance of noncost

~--factors (effectiveness and

implementability) that is also cost-
effective.

This approach adds more structure to
the process by separating the final
remedy selection into a series of steps,
and by specifying the sequence in which
those steps would take place. Each step
would be presented in detail and
justified in the record of decision. An
advantage that may derive from this
second variation is more consistent
documentation of the rationale for
remedy selection. Alternatively, the
compartmentalization of decisionmaking
steps may not allow sufficient flexibility
for decisionmakers to synthesize all of
the different kinds of information they
must bring to bear on a remed
selection. i

EPA solicits comments on these
alternative site-specific balancing
approaches, specifically on potential
advantages or disadvantages related to
the type of criteria considered in the
detailed analysis, the steps by which the
statutory findings are made, and the
degree of structure they propose.

2. Alternative strategies—i. Point of
departure strategy. A different type of
strategy would adopt a point of
departure analysis. This approach
would differ from those previously
described as early as the development
of alternatives phase. Aggressive
treatment options that could result in
absolute destruction, detoxification. or
immobilization of all waste above
health- or risk-based levels would be
identified. Initially, containment
technologies or treatment/containment
combinations might also be considered
but would not pass the screening step if
any viable alternatives involving full
treatment existed. The detailed analysis
would focus on identifying the most
effective alternatives with effectiveness
here defined primarily by technical
feasibility and the long-term results each
treatment process could achieve. Short-
term impacts that might be caused by an
alternative would be a secondary
consideration.

.Effective treatment options would
then be put through an implementability
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screen. The implementability screen
would be used primarily to eliminate
clearly unimplementable options,
although alternatives that were
significantly less implementable than
other options and offered no gain in
long-term effectiveness and permanence
would also be screened out. The least
costly of the most effective options,
defined primearily in terms of toxicity,
mobility, or volume reduction achieved,
would be selected.

This approach places the greatest
emphasis on treatment, virtually
equating the degree of effectiveness,
permanence, and/or protectiveness with
the degree of toxicity, mobility, or
volume reduction attained. This is a
fundamentally different assumption
than that which underlies the other three
approaches previously discussed. Itis a
point of departure approach in that it
presumes that the alternative employing
the most aggressive form of treatment of
all waste typically will be selected
unless unimplementable. This approach
gives much less weight to short-term
impacts of the technologies, site-specific
implementability considerations, and
the relative cost-effectiveness of
alternatives than any of the site-specific
balancing approaches. This approach
implicitly interprets the mandate to
“utilize permanent solutions and
aiternative treatment technologies or
resource recovery technologies to the
maximurmn extent practicable” as a
mandate to use the maximum amount of
treatment possible.

Variations of this point of departure
approach could be fashioned that would
retain the initial presumption that the
analysis of alternatives should begin
with those that achieve the greatest
toxicity, mobility. or volume reduction
through treatment, but would allow
broader consideration of
implementability factors and cost-
effectiveness to permit consideration of
other alternatives employing less
treatment. Modifications could avoid the
presumption that full treatment is the
necessary means to achieving protection
of human health and the environment.

One potential implication of this
approach, particularly with respect to
the way it defines cost-effectiveness and
the mandate to utilize permanent
solutions and alternative treatment or
resource recovery technologies to the
meaximum extent practicable, is that it
may jeopardize EPA's ability to ensure
an efficient use of Trust Fund monies.
Application of maximum treatment to
each site as it is addressed in turn may
prevent EPA from distributing resources
across sites in 8 manner that ensures
that treatment can be applied to the

worst problems first. In addition, under
this option, other mandates in CERCLA
section 121, including protection of
human health and the environment,
compliance with ARARs, and cost-
effectiveness, might not be accorded
sufficient consideration during the
selection of remedy process.

ii. Site stabilization strategy. Another
wholly different strategy would assume
the objective of maximizing the number
of sites that could be addressed by the
Superfund program. To stretch the
resources of the trust fund, the vast
majority of sites initially would be
addressed in conjunction with the
Superfund removal program with only
interim remedial measures. Only those
sites or portions of sites for which
treatment was immediately necessary to
protect human health and the :
environment might be addressed with
treatment. This strategy would envision
two phases of CERCLA implementation:
the first, a series of interim remedies to
stabilize sites and to prevent further
degradation; the second, implementation
of “permanent” remedies most often
involving substantial treatment. This
second and final phase of remediation
would address the sites posing the worst
risks first.

EPA seeks comments on the
appropriateness and desirability of
pursuing one of these alternative
strategies. .

3. Analytical tools and techniques. In
addition to these overall approaches
and strategies, there are a number of
different analytica! tools and
methodologies that could be employed
in the detailed analysis and/or selection
phases in a variety of ways and
combinations to come up with
additional variations. These tools and
techniques include screening against
threshold criteria, pairwise comparison,
and ranking of alternatives or criteria.
These techniques are represented in
some of the approaches previously
described. Additional tools that could be
employed include scoring, which would
involve measuring alternatives against a
consistent scale, weighting of
alternatives or criteria in an explicit
fashion, and the techniques of decision
analysis which could be used to :
construct a multi-attribute model that
incorporates the assamptions of exactly
how different criteria should be
considered in relation to one another in
assessing the attributes of alternatives.
This could be done on a programmatic
or site-specific basis.

EPA solicits comments on the
potential advantages and disadvantages
associated with these techniques, the
appropriateness of establishing them in

7

regulations or guidance, and
recommendations regarding alternative
approaches that might be established
using different combinations of these

methods. .
D. Special Notice and Moratoria

A fundamenta]} goal of the CERCLA
enforcement program is to facilitate
settlements, i e., agreements securing the
voluntary performance or financing of
response actions by PRPs. EPA believes
that settlements are most likely to occur
and will be most effective when EPA
interacts frequently and early in the
process with PRPs. The special notice
procedures in CERCLA section 122{e)
provide an important means of
encouraging interaction and improving
the prospects for settlement.

Section 122{e) provides EPA with the
discretion to issue special notice letters
when to do so would facilitate
agreement and expedite remedial action.
Issuance of a special notice triggers a
moratorium during which EPA may not
commence a response action under
section 104(a) or an RI/FS under section
104(b), or initiate an enforcement action
under section 106. This moratorium
provides a “formal” period for EPA and
PRPs to negotiate a settlement.

Initially, the length of the special
notice moratorinm is 80 days. If EPA
receives a good faith offer during this 60
day period, the moratorium is extended
an additional 30 days for RI/FS
negotiations as well as 60 days for RD/
RA negotiations, non-time-critical
removal negotiations, and enforcement
actions under section 106.

While “formal” negotiations pursuant
to a special notice will play a central
role in the settlement process, “formal”
negotiations should not be viewed as
the sole vehicle for reaching settlement.
To assure that “formal” negotiations are
productive, frequent interaction between
EPA and PRPs, through exchange and
“informal” discussions may be
appropriate outside of the “formal”
special notice moratorium. “Informal”
discussions are communications that
can occur between EPA and PRPs
throughout the response process.

The *“Interim Guidance on Notice
Letters, Negotiations, and Information
Exchange,” dated October 19, 1987,
includes guidance to the Regions on the
use of the special notice procedures ana
on managing negotiation deadlines for
removal and remedial actions. In
addition, the “Interim Guidance:
Streamlining the CERCLA Settlement
Decision Process,” dated February 12,
1887, includes guidance on managing
negotiation deadlines for the RI/FS and
RD/RA. ’
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E. EPA's Approach for Ground-Water drinking water.and are of limited CERCLA-specified relevant and
Remediation Under the Superfund beneficial nse. These are ground waters  appropriate requirements.) When MCLs
Pragram which are highly saline, or are otherwise or State standards do not exist for
It has been the pdlicy of EPA's contaminated beyond levels that allow contaminants identified in the ground

Superfund program for several years to
operate within the framewark of EPA's
Ground-Water Protection Strategy in
determining 4he appropriate remediation
{or contaminated ground water at
CERCLA sites. EPA's Ground-Water
Protection Strategy establishes different
degrees of protection for ground waters
based on their vulnerability, use, and
value. EPA's Superfund program has
applied this concept in looking to
characteristics of vulnerability, use, and
value, among-other factors, in
formulating and evaluating remedial
alternatives for contaminated ground
water. This section summarizes the
epproach EPA has presented in the
“Preliminary Review Draft Guidance on
Remedial Actions for Contaminated
Ground Water at Superfund Sites™
(April, 1388).

The goal of EPA's Superfund approach
is to return usable ground waters to
their beneficial uses within a timeframe
that is reasonable given the particular
circumstances of the site. The Superfund
remedial process assesses the
characteristics of the affected graund
water as the first step toward making
three decisions: the level to which the
ground water will be restored; the
timeframe within which the restoration
will occur: and the most appropriate
technology or &pproach for attaining
these goals. Wsing the “EPA Guidelines
for Ground-Water Classification™ {Dralt,
December 1986) as a guide, a
determination 48 made as to whether the
contaminated ground water falls within
Class L I, or IlI.

Ciass 1 ground waters are resources of
unueually high value that are highly
vulnerable to contamination-because of
the hydrological characterisfics of the
areas where they occur. They ere
characterized as follows:

1. The ground water is irreplaceable
because noreasonable alternative
snurce of drinking vateris-available to
rubstantial populations; or

2. The ground water is ecologically
vital, providing the base flow Jor a
particularly sensitive ecological system
that supports aunique habitat.

Class Il ground waters are all non-
Class 1 ground waters that are currently
used or are potentially available for
drinking water or other beneficial uses.
Class [1-A ground waters are currently
used as a source of drinking water;
Class II-B ground waters are potential
drinking water sources.

Class lil ground waters are not
considered to be potential sources of

restoration using methods reasonably
employed in public water treatment
systems. This condition must not be the
result of a release that is attributable to
a specific site. Class III is further
distinguished by the degree of
interconnection with adjacent water.
Class IlI-A ground waters are highly to
moderately interconnected; Class HI-B
ground waters:have a low .degree of
.interconnection and .are typically at
greater depths. CERCLA sites will rarely
involve Class 1lI-B ground waters.

The tead agency will use the EPA
Guidelines for-Ground-Water
Classification to assist in classifying the
ground waterat a CERCLA site. Such
classifications are site-apecific and
limited in scope to the Superfund
remedial ection that will be undertaken.
Classifications performed by EPA’s
Superfund program do not apply to that
geographical area in general, to any
other actions that.umay be undertaken
under any other State or Federal
program, or fo private actions. The
classification scheme described above
mey be superseded by other
classification schemes which msy have
been promulgated by a State and are
spplicable or relevant and appropriate
to the CERCLA response. This approach
may &lsobe modified by State ARARSs
that derive from wellhead protection
programs which may require protection
of a municipal-water sourge, or
replacement if $hat source is
contaminated.

The Superfund pregram's approach to
ground-water remediation calls for
development.-of a limited number-of
ground-water remediation alternatives
expressed in terms of a remediation
level (i.e., cleanup concentration in the
ground water), a time period for
restoration to the preli
remediation goals for all locations in the
area of attainment, and the technology
or approach-that will be used to achieve
those goals.

Preliminary remediation goals are
established based on the analysis of
£RARs and other pertinent standards,
criteria, and.advisories identified by the
lead and support agerccies. For ground
watcr that is or may be used for-drinking
water.(Class 1-or If}, the maximum
contaminant levels:(MCLs) set under the
Sefe Drinking Water Act or more -
stringent promulgated State standards
are generally the applicable or relevant
snd appropriate standard. (For a fuller
discussion regarding when MCLs.are’
relevant and appropriate, see Subpart E.
§ 300.430 preamble section. F.13,

water at the site, the Superfund program
looks to other ARARS, standards,
criteria, or advisories including:
proposed MCLs, health advisories,
drinking water equivalent levels,
reference doses, risk specific doses,
water quality criteria, MCLGs, proposed
MCLGs, or State health advisories. As
noted in the earlier discussion of
establishing protective remediation
goals during the RIfFS, it may be
necessary to make adjustments tothese
levels when ARARs end other
standards, criteria, and advisories are
outside the 10"* to10"? risk range which
EPA generally considers as protective at
CERCLA sites.

It should be noted that although MCLs
are generally the cleanup standards, as
described above, the remedial action
necessary toaltain an MCL level for the
most predominant chemical {or a
protective level fora chemical without
an MCL) usually results in other
chemicals achieving levels that are more
protective than their respective MCLs.

It should also be noted that the
Superfund program achieves
consistency with 40 CFR 264.94 of RCRA
Suhpart F which.may be ARAR to
CERCLA actions. These provisions offer
the chaice of establishing cleanup
standardsatbackground, MCLs, -ar
alternate concentration limits (ACLs). In
setting remediation levels, the
Superfund program generally uses the
MCL or vther health-based standards.
criteria, or advisories which are the
equivalent of a health-based ACL under
F.CRA.

Restoration time periods refer to the
period of time needed to achieve
established remediation levels within
the entire area of attainment, defined as
1he area from the edge of any waste
that, as the findl remedy, will be
managed on-site to the limits of the
contaminant plume. Restoration time
periods may range from very rapid (one
to five years) to relatively .extended
{pertaps several decades). EPA's
preference is for repid restoration of
contaminated ground water that can be
used for drinking water wherever
practicable, particolarly for Class 1
ground waters and ground waters
associated with drinking water supplies
described in CERCLA section 118 {i.e.,
where the release:of hazardoas
substanoes, pollutants or.contaminants
has resulted in the closing of drinking
water wells or has contaminated a
principal drinking water gupply). The
most appropriate timeframe must,
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however, be determined through an
analysis of alternatives. The minimum
restoration timeframe will be
determined by hydrogeological
conditions, specific contaminants at a
site, and the size of the contaminant
plume. Once a determination of the
practical limits on the restoration
timeframe has been made, the
restoration timeframes for remedies can
be evaluated relative to these limits
based on the following factors:

L Feasibility of providing an
alternative water supply;

ii. Current use of ground water;

{il. Potential need for ground water;

iv. Effectiveness and reliability of
institutional controls;

v. Ability to monitor and control the
movement of contaminants in ground
water;

vi. Cost; and

vii. Other environmental impacts.

If there are other readily available
drinking water sources of sufficient
quality and yield that may be used as an
alternative water supply, the importance
of rapid restoration of the contaminated
greund water is reduced. Where a future
demand for drinking water from ground
water is likely and other potentisl
sources are not sufficient, those
remedies which achieve more rapid
restoration should be favored.

The effectiveness and reliability of
institutional controls to prevent the
utilization of contaminated ground
water for drinking water purposes
during the restoration period should be
evaluated. If these controls are not
clearly effective, more rapid restoration
may be necessary. The availability of
good management and institutional
controls may provide a basis to extend
the period of response. Institutional
controls will usually be used as
supplementary protective measures
duning implementation of ground-water
remedies as well.

The third variable in formulating and
evaluating ground water alternatives is
the technology or method that will be
used to achieve the remediation level
within the desired timeframe. EPA
expects that most ground water
remedies at CERCLA sites will involve
at least some pumping and treating.
Variation among alternatives often
stems from the aggressiveness of the
pumping scheme (e.g., number of wells,
rate of extraction, whether or not
reinjection is included), the type of
treatment applied (e.g., air stripping).
and what is done with the residuals
from the treatment process. Typical
options for the treated effluent include
reinjection, discharge to surface water,
or discharge to a publicly owned
treatment works (POTW). Other more

passiv%methods. such as gradient
control and slurry walls may be
appropriate to prevent the further
spread of contamination. In limited
cases, natural attenuation, which can
involve either the dispersion or actual
biodegradation of contaminants, may be
the most appropriate solution for a site.

There are special situations where it
may not be practicable to actively

‘restore ground water including sites

where there are: {a) Widespread plumes
resulting from non-point sources {e.g."
some mining, pesticide, or industri
areas); (b) Hydrogeological constraints
(e.g., aquifers with very low :
transmissivity, or aquifers in fractured
bedrock or Karst formations); (c)
Containment constraints (e.g., the
presence of dense, non-aqueous phase
liquids which collect in “puddles” at the
base of an aquifer); and (d)
Physiochemical limitations (e.g.,
interactions between contaminants and
the aquifer material which limit the rate
at which they can be removed). In these
cases, the lead agency may provide
wellhead treatment and/or rely on
natural attenuation with institutional
controls as the final remedy.

The 1988 amendments to CERCLA
state a preference for treatment that
reduces the toxicity, mobility, or volume
of hazardous substances as a principal
element. This preference applies to
ground water as well as source control
actions. Wherever ground water poses
one of the principal threats at a site, the
Superfund program will seek to pump
and treat if practicable. However, site
characteristics, such as fractured
bedrock or karst topography, may
preclude or severely hinder aggressive
pumping and treating options in certain
cases and dictate other ground-water
restoration methods. In other situations,
natural attenuation may achieve site
cleanup goals in a reasonable period of
time.

For Class I and II ground waters, the
Superfund program will consider several
different alternative restoration time
periods (including five years) and
methodologies to achieve the
preliminary remediation level and select
the most appropriate option (including
the final cleanup level} by balancing
trade-offs of long-term effectiveness,
short-term effectiveness, reductions of
toxicity, mobility, or volume,
implementability, and cost.

CERCLA section 121(d){2)(B)(ii)
allows the use of ACLs if specified
conditions are met. EPA proposes to use
ACLs for the Class I and II ground water
when these conditions are met and
cleanup to MCLs or other protective
levels is determined not to be
practicable. When the likely point of

human exposure has been set beyond
the facility boundary, this provision
requires an analysis at the end of the
remedial action to determine whether
the ground water discharging into
surface water will cause a statistical
increase of contaminants in the surface
water. Moreover, such a remedial action
must include enforceable measures to
prevent use of any contaminated ground
water. In using this provision, the lead
agency would also consider an
alternative remedy that would partially

_ restore ground water to levels that could

reasonably be treated by public water

_treatment systems.

For Class ITf ground water {i.e., ground
water that is unsuitable for human
consumption due to high salinity or
widespread contamination and does not
have the potential to affect drinkable
ground water), drinking water standards
are neither applicable nor relevant and
appropriate. Likewise, restoration
timeframes and cleanup methods for
these ground waters will not be
formulated on the same basis as
drinkable ground waters. Rather,
alternatives should be developed based
on the specific site conditions. First, a
determination must be made as to
whether the ground water has any
beneficial use (e.g., agricultural or
industrial). If so, a remediation level,
restoration time period, and method can
be tailored to returning the ground water
to that designated use. More typically,
concerns with Class IIl ground waters
will center on potential discharge of the
contaminated ground water to surface
waters or “higher class” ground waters
and Superfund will establish a level
consistent with exposure-based ACLs
under RCRA Subpart F. Environmental
receptors and systems may well

. determine the necessity and extent of

ground-water remediation. In general,
alternatives for Class 11l ground waters
will be relatively limited and the
evaluation less extensive than for Class
1 or I ground waters and the focus will
be on preventing adverse spread of the
contamination.

Complex fate and transport
mechanisms of contaminated ground
waters often make it difficult to
accurately predict the performance of
the ground-water remedial action.
Therefore, the remedial process must be
flexible and allow for changes in the
remedy based on the performance of
several years of gperation. If the chosen
remedial action does not meet
performance expectations after a period
of operation, the decisionmaker should
decide the extent to which further or
different action is necessary and
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appropriate to protect human health and
the environment.

Widespread contamination due to
multiple sources is handled in .a special
way by the Superfund program. At most
NPL sites, program policy .is to
determine contributors to the aquifer
contamineation, and invelve them in the
cverall response action. EPA will take
the lead role in managing the overall
regponse if the NPL site is the primary
contributor to the multiple-source
problem. To the extent. it can be
determined, Superfund participation in
the overall ground-water remediation
will be proportional to the contribution
‘the NPL sitc(z) makes to {he areawide
problem. EPA may also take any action
necessary to-protect. human heaith and
the environment such as providing
alternate water supplies or wellhead
treatment if there is a reasonable belief
that the NPL sources in and of
themselves pose a-threat to human
health and the environment.

EPA solicits.comment on this
approach toward ground-water
remeciatior at NPL sites. ’

F. Compliance withthe ‘Applict.ible or
Relevant and Appropriate Requirements
of Other Laws

CERCLA mandates that.remedial
ections be in compliance with other
environmental and public health laws.
Compliance with other laws is a key
consideration throughout the remedial
selection process. This secticn discusses
achieving compliance with applicable or
relevant and appropriate requirements
(ARARs) under other laws in the
following order:

1. The history of EPA's Compliance
Policy.

2.-Codification of the Compliance
Policy in CERCLA rrauthorization.

3. The dcfinition of ARARs and Other
Information ToBe Considered (TBC).

4. The difference betweenapplicable
requirements and relevant and
eppropriate requirements.

5. Resolving ARAR disputes.

6. Types of ARARs,

7. State ARARs.

8. Mcthods for identifying ARARs.

‘9. Compliance with ARARsand the
development and selection of remedies.
10. Circumstances in which ARARs

may be waived.

11. When and where ARARs and
TBCs associated with-cleanup levels
must or should be attained.

12. Addressing new ARARs or-other
information after the.initiation of the
remedial uction.

13. CERCLA-specified relevant. end
appropriate requirements.

14. ARARs for investigation-derived
waste.

15.Substantive versus administrative
requirements.

18. Potential ARARSs of the Resource
Conservation-and Recovery Act

(RCRA).

17. Hypothetical examples of relevant
and appropriate requirements.

.{The relationship between ARARs
and defermining remediation levels is
discussed in the § 300.430 preambie
section above, B.3.)

1. The history of £PA’s Compliance
Policy. The November 29, 1985 revisions

‘to the NCP stated that, as a general rule,
EPA's policy is 1o attain or.exceed
applicable or relevant and appropriate
requirements under Federal
environmenta! and public health laws in
CERCLA response actions. At that time
EPA revised existing § 300.68(i) of the
NCP to require that, for.all remedial
actions, the sclected remedy must.attain
orexceed the Federal ARARs identified
for that site. In the preamble to the 1985
revisions to the NCP, EPA stated that
ARARSs could-only be - determined-on a
site-by-site basis, gave examples of how
this would work, and reprinted from .

_EPA’s-October 2, 1885 Complience

Policy a list.cf Potentially Applicable or
Relevant and Appropriate
Requirements, .as well as-a list of Other
Federal Criteria, Advisories, Guidance,
and State Standards To Be Considered
(TBC). TBCs are noa-promulgated
criteria, advisories, etc., that can be
consulted along with or in addition to
ARARs. From these lists, the lead
agency could select ARARs or TBCs,
based upon the circumstances at a
particular site. .Furthermore, EPA
provided five limited circumstances in
which remedies that did-not ettain all
ARARs.could be selected.

2. Codification of the Compliance
Policy in CERCLA Recautharization. On
October 17, 1888, CERCLA was
reauthorized with additional new
requirements. Section 121.0f CERCLA
requires that remedial actions comply
with Federal ard more stringent State
requirements that.are legally applicable
ot relevant and appropriate under the
circumstancesof-the release -or
threatened relense with respect toany
hazardous aubstunce or pollutant or
contaminantthat-will remain-on-site.
EPA's:policy is to-attain-or exceed such
ARARs during'the implementation of the
remedial action {where.pertinent to the
aclion itself).as well as at the
completion of theaction, unless a
waiver is justified.

The term:-ARAR refers to.an
.applicable orrelevant and -appropriate
requirement; a single requirement
cannot -be both appliceble and:relevant
and appropriate. However, when
reference is anade t0-compliance with

" ARARs, the term refers to such

requirements collectively and means
compliance with both applicable
requirements.and relevant and
appropriate requirements. -

Although section 121(d) basically
codified EPA's 1985 policy regarding
compliance with other laws, this:section
does add some requirements to the pocl
of potential ARARs. The 1888-CERCLA
amendments provide that promulgated
-State standards that are more stringent
than Federal standards are.also
potential ARARs for-CERQLA remedial
actions. Where.no Federal ARAR exists
for a chemical, location, or-action, but a
.State ARAR does.exist,-or where:a State
ARAR isbroaderin scope than the
Federal ARAR, the State ARAR is
considered more stringent.

Furthermore, the CERCLA
amendments providethat Federal water
quality criteria established under.the
Clean Water Act (CWA), and maximum
contaminant level goals (MCLGs)
established under the Safe Drinking
Water Act, must be attained when
found to be relevant.and appropriate
under the.circumstances:of the release
(see ARARs preamble-gection below,
“13. CERCLA -specified relevant and
appropriate requirements”).

CERCLA retains‘the basic concept.of
compliance with ARARSs for.any remedy
selected {unless a waiver is justified).
ARARs will be determined by the lead

. agency based-upon its analysis of which

requirements are applicable.or relevant
and appropriate to the distinctive set-of
circumstances and actions-centemplated
et.a gpecific site.

The requirements of CERCLA eection
121 generally apply es a matter-of law
only to remedial activities-occurring.on
site. LHowever, as‘a matter-of policy,
EPA will atlain ARARS to the extent
practicable.considering the exigencies-of
the situation when carrying out removal
actions (see §.300.415 preamble section,
C.1).

3. 7he definition-of ARARsand TBCs
{$5'300.5-and 300400(g)). EPA is
propusing nonsubstantive clarificatiors
to th=-definition of appliceble
requirements.

i. Applicable requirements. £PA
preposes that.applicable requiremerits
are “those cleanup standards, standards
of :control.-and other:substantive
environmental protection requirements,
writeria,or limitations promulgated
under Federal or'Statelaw that
specifically -address.a hazardous
:substance, pollutant.-contaminant,
remadial.action, location, or-other
circwnstance at a OERCLA site.":(See
the discussion of.definition revisions in
today's Subpart.A preamble section.
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Applicable requirements may be to find that the requirement is both criteria differ dependins upon the type
identified on a site-specific basis by relevant and appropriate for the site. of requirement under consideration,
determining whether the jurisdictional Determining whether a requirement is  namely chemical-specific, location-
prerequisites of a requirement fully both relevant and appropriate is specific, or action-specific (see ARARs

address the circumstances at the site or
the proposed remedial activity. Some
typical jurisdictional prerequisites
follow:

a. Who, as specified by the statute or
regulation, is subject to its authority:

b. The activities the statute or
regulation requires, directs, or prohibiis;

c. The substances or places within the
authority of the requirement; and

d. The time period for which the
statute or regulation is in effect. '

Basically, in determining applicability,
the question is whether a regulation
would be legally enforceable at the site
(or for the contaminant or action) if a
Pprivate party were remediating the site
apart from any CERCLA authority.

The word “'substantive” in the
proposed definitions of “applicable™ and
“relevant and appropriate” is not meant
to imply a necessary level of
“gignificance” or “weight" for a
requirement to be an ARAR. Rather,
“substantive” ig used to distinguish the
universe of ARARs from administrative
requirements, which are not considered
potential ARARs. (See ARARS preamble
section below, “15. Substantive versus
edministrative requirements.")

ii. Relevant and appropriate
requirements. If a requirement is not
applicable, one must consider whether a
requirement is both relevant and
appropriate. EPA is also proposing
nonsubstantive clarifications to the
definition of relevant and appropriate
requirements. EPA proposes that
relevant and appropriate requirements
are “those cleanup standards, standards
of control, or other substantive
envirormental protection requirements,
criteria, or limitations promulgated
under Federal or State law that, while
not ‘applicable’ to a hazardous
substance, pollutant, or contaminant,
remedial action, location, or other
circumstance at a CERCLA site, address
problems or situations sufficiently
similar to those encountered at the
CERCLA site that their use is well-
suited to the particular site.”

Relevant and appropriate
requirements are also determined on a
site-specific basis by determining their
jurisdictional prerequisites and
comparing them to the circumstances at
a CERCLA site. Once the decisionmaker
determines that a requirement is not
applicable, the decisionmaker compares
the circumstances at the site to the
purpose and subject matter addressed
by the requirement in question to
determine if there is sufficient similarity

essentially a two-step process. First, to
determine relevance a comparison is
made between the action, location, or
chemicals covered by the requirement
and related conditions of the site,
release, or potential remedy; a
requirement is relevant if the

" requirement generally pertains to these -

conditions. Second, to determine
whether the requirement is appropriate,
the comparison is further refined by
focusing on the nature of the substances,
the characteristics of the site, the
circumstances of the release, and the
proposed remedial action; the
requirement is appropriate if, based on
such comparison, its use is well-suited
to the particular site. Only those
requirements that are determined to be
both relevant and appropriate must be
complied with.

EPA proposes that the following
criteria, where pertinent to the type of
requirement in question, be used to
determine whether there is sufficient
similarity to find that a requirement is
relevant and appropriate:

a. Whether the purpose for which the
requirement was created is similar to
the specific objectives of the CERCLA
action;

b. Whether the media regulated or
affected by the requirement are similar
to the media contaminated or affected at

" the CERCLA site;

c. Whether the substances regulated
by the requirement are similar to the
substances found at the CERCLA site;

d. Whether the entities or interests
affected or protected are similar to the
entities or interests affected by the
CERCLA site;

e. Whether the actions or activities
regulated by the requirement are similar
to the remedial action contemplated at
the CERCLA site;

1. Whether any variances, waivers, or
exemptions of the requirement are
available for the circumstances of the
CERCLA site or CERCLA action: ’

8. Whether the type of place regulated
is similar to the type of place affected by
the CERCLA site or CERCLA action;

b. Whether the type and size of
structure or facility regulated is similar
to the type and size of structure or
facility affected by the release or
cor:!templated by the CERCLA action;
an .
i. Whether any consideration of use or
potential use of affected resources in the
requirement is similar to the use or
potential use of the affected resource.

In determining which requirements
are relevant and appropriate, the pivotal

preamble section below, “8. Types of
ARARs"). In general, for chemical-
specific requirements the focal point for
the relevant and appropriate
determination is whether the
requirement for the chemical at the
CERCLA site sets a health- or
environmental-based level ba:heed on an
exposure scenario {including

medium) that is similar to the potential
exposure at a CERCLA site. For
location-specific requirements, generally
the primary test for relevance and
appropriateness is whether the location
under consideration is sufficiently
similar to the location upon which the
requirement is based. For action-specific
requirements, generally the test for
relevance is whether the action
contemplated at the CERCLA site is
similar. In order to determine
appropriateness, the decisionmaker may
consider, among others, the following
factors: whether the action
contemplated at the site or the
circumstances at the site which require
an action, the substances involved, and
the objectives of the action are
sufficiently similar to the action-specific
requirement itsell

iii. Other information to be considered
(TBC). Other information that does not
meet the definition of ARAR may be
necessary to determine what is
protective or may be useful in
developing Superfund remedies.
Criteria, advisories, or guidance
developed by EPA, other Federal
agencies, or States may assist in
determining, for example, health-based
levels for a particular contaminant for
which there are no ARARS or the
appropriate method for conducting an
action. This other information to be
considered (TBC) when developing
CERCLA remedies generally falls within
three categories:

a. Health effects information with a
high degree of creditability, e.g.. RiDs;

b. Technical information on how to
perform or evaluate site investigations
or response actions; and

c. Policy, e.g., EPA's ground-water
policy.

4. The difference between applicable
requirements and relevant and
appropriate requirements. Applicable
requirements and relevant and
appropriate requirements differ in the
amount of discretion allowed in
identifying them. Applicable
requirements are identified by a largely
objective comparison to the
circumstances at the site; if there is a
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one-to-one correspondence between the
requirement and the circumstances at
the site, then the requirement is
applicable. There is little discretion
involved in this determination. If a
requirement is not applicable, the
decisionmaker uses best professional
judgment to determine whether the
requirement addresses problems or
situations that are generally pertinent to
the conditions at the site (i.e., the
requirement is relevant) and whether
the requirement is well-suited to the
particular site {i.e,, the requirement is
appropriate). However, once a
regulation {or portion thereof) is
identified as relevant and appropriate, it
is applied as strictly as is an applicable
requirement.

Statutes and regulations are
sometimes made up of discrete
requirements, each requirement having
its own set of jurisdictional
prerequisites. EPA has found that within
these authorities often only some
requirements within a regulation are
relevant and appropriate. In contrast
with an applicable requiremert,
flexibility exists to identify discrete
“appropriate” portions of a regulation
which may be mixed with “appropriate”
portions of other regulations in a
manner that makes good environmental
sense for the site. {See hybrid closure
example described in ARARs preamble
section below, “18.vi. Hypothetical
examples of compliance with RCRA:
closure requirements.")

The other requirements in that same
regulation may be relevant {in that they
address in a broad sense the same
problem as is faced at the CERCLA site)
but not appropriate because the
requirement is not well-suited to the
circumstances at the CERCLA site.

An example of a requirement that
may be relevant but not appropriate in
certain situations is the requirement to
cap landfills upon closure. This
requirement is designed to apply to
specific types of discrete units. This
requirement for closure of hazardous
wastes deposited on land may be
relevant because it addresses the same
kinds of wastes and action proposed at
a CERCLA site, but may be
inappropriate because of the physical
size and character of the contamination
at the CERCLA site. Although capping
may be appropriate for smaller areas, it
may not be appropriate in some
circumstances for large dispersed areas
of low-level soil contamination, such as
may be found at many large municipal
landfill facilities. (Other examples are
described in the ARARs preamble
section below, “18. Potential ARARs of
RCRA™)

5. Resolving ARAR disputes. Because .

judgment is involved in determining
which requirements are relevant and
appropriate, Federal, State, and
potentially responsible parties may on
occasion arrive at different conclusions.
EPA, operating in its oversight role for
CERCLA enforcement actions, will
resolve ARAR disputes between the
lead agency and the potentially
responsible parties. An ARAR dispute
between a State and EPA may be
submitted to the dispute resolution
process described in today's preamble
discussion of Subpart F on State
Involvement. If a State strongly desires
attainment of a substantive requirement
that has been determined by the dispute
resolution process not to be an ARAR,
such a requirement will be met if the
State demonstrates an ability and
willingness to pay for the additional
increment of expense associated with
attaining such a requirement. Moreover,
as discussed in today's preamble
Subpart F scction, States may be
required to take the lead in the remedial
design and remedial action necessary to
meet such additional requirements.

6. Types of ARARs. For ease of
identification, EPA divides ARARs into
three categories: chemical-specific,
location-specific, and action-specific.
Chemical-specific ARARs are usually
health- or risk-based numerical values
or methodologies which, when applied
to site-specific conditions, result in the
establishment of numerical values.
These values establish the acceptable
amount or concentration of a chemical
that may remain in, or be discharged to,
the ambient environment. For example,
the Safe Drinking Water Act requires
the establishment of maximum
contaminant levels (MCLs), the
maximum permissible level of a
contaminant in water which is delivered
to any user of a public water system.
MCLs are generally relevant and
appropriate as cleanup standards for
contaminated ground water that is or
may be used for drinking. (See ARARs
preamble sectior: below, “13. CERCLA-
specified relevant and appropriate
requirements.”)

Location-specific ARARs generally -
are restrictions placed upon the
concentration of hazardous substances
or the conduct of activities solely
because they are in special locations.
Some examples of special locations
include floodplains, wetlands, historic
places, and sensitive ecosystems or
habitats. Examples of location-specific
ARARSs are the substantive
requirements of the Coastal Zone
Management Act and the Wild and
Scenic Rivers Act. Consideration must

also be given to whether locational
restrictions are prospective only (e.g.,
siting requirements) or whether they are
intended for existing situations.

Action-specific ARARs are usually
technology- or activity-based
requirements or limitations on actions
taken with respect to hazardous wastes.
or requirements to conduct certain
actions to address particular
circumstances at a site. Remedial
alternatives which involve, for exampl-,
closure or discharge of dredged or fill
material may be subject to ARARs
under RCRA and the Clean Water Act,
respectively. :

These categories were developed to
assist in identifying ARARs and are not
necessarily precise. Some ARARs may
not fit into any one of these categories
while other ARARs may fit into two or
more of these categories. For example,
RCRA land disposal regulations can be
considered both chemical and action-
specific. (See EPA's draft “CERCLA
Compliance with Other Laws Manual,”
OSWER Directive No. 9234.1-01, which
provides detailed guidance on
identification of and compliance with
ARARs. The manua! includes matrices
which group ARARs into the chemical-
specific, location-specific, and action-
specific categories.)

7. State ARARSs (§ 300.400(g)(4)).
Section 121(d)(2)(A) of the amended
CERCLA states that remedies must
comply with “any promulgated
standard, requirement, criteria, or
limitation under a State environmental
or facility siting law that is more
stringent than any Federal standard,
requirement, or limitation™ if applicable
or relevant and appropriate to the
hazardous substance or release in
question.

In § 300.400{g)(4). EPA proposes to
define promulgated State requirements
as those laws or regulations that are of
general applicability and are legally
enforceable. State advisories, guidance,
or other non-binding guidelines as well
as standards that are not of general
applicability will not be considered
potential ARARs.

EPA's treatment of State ARARS is
fully consistent with the way EPA has
treated Federal requirements under the
current NCP, in which Federal
advisories and nonpromulgated
guidelines are put in a separate category
("other information to be considered™)
from potential ARARs. Like their
Federal counterparts, State advisories
and other nonpromulgated guidelines
may still be considered in determining
an appropriate, protective remedy; but
neither Federal nor State advisorics
should be treated as potential ARAE~.
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Further, unless limitations found in site-
specific State permits are based on
promulgated ARARs, such limitations
will not be considered potential ARARs,
however widely they may be used in the
State. However, frequently used permit
limitations may be considered in
fashioning a protective remedy for a
site. .
The phrase “legally enforceable”
refers to State regulations or statutes
which contain specific enforcement
provisions or are otherwise enforceable
under State law. EPA expects that State
laws or standards which are considered
potential ARARSs have been issued in
accordance with State procedural
requirements. The phrase *“of general
applicability” is meant to preclude
consideration of State requirements
promulgated specifically for one or more
CERCLA sites as potential ARARs. EPA
believes that Congress did not intend
CERCLA actions to comply with
requirements that would not also apply
to other similar situations in that State.
This interpretation is consistent with the
statutory qualification on State siting
requirements banning land disposal in
CERCLA section 121{d)(2)(C)(iii)(f) and
the waiver for inconsistently applied
State standards in CERCLA section
121(d){4)(E). For a State requirement to
be a potential ARAR it must be
apglicable to all remedial situations
described in the requirement, not just
CERCLA sites.

General State goals that are contained
in a promulgated statute and
implemented via specific requirements
found in the statute or in other
promulgated regulations are potential
ARARs. For example, a State
antidegradation statute which prohibits - -
degradation of surface waters below
specific levels of quality or in ways tkat
preclude certain uses of that water
would be a potential ARAR. Where such
promulgated goals are general in scope,
e.g.. a general prohibition against
discharges to surface waters of “toxic
materials in toxic amounts,” compliance
rmust be interpreted within the context
of implementing regulations, the specific
circumstances at the site, and the
remedial alternatives being considered.

8. Methods for identifying ARARs.
The preamble sections above regarding
RI/FS and selection of remedy gencrally
describe when ARARs and TBCs are
identified and analyzed (c.g., during
“project scoping.” “remedial
investigation,” etc.). This section
explains how ARARS can be identified
during those stages.

The identification of ARARs
necessarily begins with a review of the
universe of Federal and State
requirements to determine the potential

ARARg that may be applied at a site
(see Subpart F preamble regarding
identification of State ARARs).
Examples of potential Federal and State
ARARs and TBCs are included in the
next Subpart E, § 300.430 preamble
section, “G.” As more is learned about
the site and as remedial alternatives are
considered, Federal and State
requirements can be narrowed to those
which are potential ARARSs for each
alternative. )

ARARs are identified with increasing
certainty as the RI/FS process proceeds.
For example, the purpose of site
characterization during the remedial
investigation phase is to provide data
regarding contaminants or chemicals
present in the release, the extent of
contamination, and the specific location
and characteristics of the site. These
duta assist in identifying more
specifically the potential chemical- and
location-specific ARARs. Likewise, as
more details regarding remedial
alternatives are developed. potential
action-specific ARARs can be identified.
During the detailed analysis and
selection of remedy phases, the
decisionmaker must compare the
potential ARARS to the known
information regarding conditions at the
site and the remedial alternatives to
determine if the potential ARARS are, in
fact, actually applicable or relevant and
appropriate to the respcnse action. More
ARARs may need to be identified during
remedial design as the specific details of
the remedial action are developed. {See
also ARARs preamble section below,
“12. Addressing new ARARSs or other
information after the initiation of the
remedial action.”)

9. Compliance with ARARs and the

" development and selection of remedies.

In the 1985 revisions to the NCP, EPA
required the development of five
remedial alternatives, primarily based
upon their relative attainment of
ARARs. As discussed in today's
preamble section regarding RI/FS and
selection of remedy, remedies would no
longer be developed along this scale
although all remedies, except those
invoking a waiver, must attain ARARs.

EPA proposes, however, to continue
to rely cn ARARS to guide the lead
agency in formulating appropriate
hazardous waste response alternatives.
For example, an ARAR may indicate an
acceptable concentration of a
contaminant in soil. An alternative that
includes excavation of contaminated
media at a site would use that ARAR to
determine the extent of excavation.
Additionally, ARARs may indicate the
amounts of hazardous substances that
can be emitted or discharged during or
after treatment. EPA recognizes,

however, that there may be situations in
which ARARSs will not exist or will not

be sufficient to protect human health

and the environment.

Nonetheless, a proposed remedial
alternative's attainment of ARARs does
not determine whether that alternative
should be chosen over another
alternative that attains a different set of
ARARs (or qualifies for waivers from -
ARARS). The decision on which
alternative to select is made at the end
of the process and is based on the
balancing of the selection of remedy
criteria. ARARs will differ depending
upon the specific actions and objectives
of each altemative being considered,
e.g., an altemative that would remove
and treat all contaminants from the site
would invoke clean closure and .
treatment ARARs whereas an
alternative that leaves waste in place
would invoke only landfill closure
ARARSs (see ARARs preamble section
below, “16.vi. Hypothetical examples of
compliance with RCRA: closure
requirements”).

10. Circumstances in which ARARs
may be waived § 300.430(f)(3)). CERCLA
reauthorization modified somewhat the
current NCP's five limited circumstances
in which all ARARs need not be
sttained. CERCLA eliminated the
“enforcement exception,” basically
codified the remzining four waivers, and
added two new waivers—one for
circumstances in which a State standard
has been inconsistently applied in other
remedial actions within a particular
State, and another for circumstances in
which the same level of protectiveness
offered by an ARAR meay be achieved
by using a different method or
technolcgy with an equivalent standard
of performance. These waivers apply
only to meeting ARARs with respect to
remcdial activities occurring on-site. A
waiver must be invcked for each ARAR
that will not be attained or exceeded.
Other siatutory requirements, such as
that remedies are to be protective of
human health and the environment, and
that remedies must be cost-effective,
cannot be waived. The waivers
provided by CERCLA scction 121(d){4),
some circumstances under which each
waiver might be invoked, and criteria
for invoking the waivers are discussed
below.

L Interim Measures.

{T}he remedial action selected is only part
of a tota} remedial action that will atain such
leve! or standard of control when completed.
CERCLA section 121(d){4){A).

This waiver will generally be
applicable to interim measures that are
expected to be followed within a
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reasonable time by complete measures
that will attain ARARs. The interim
measures waiver may apply to sites at
which a total site remedy is divided into
several smaller actions. ,

For example, the selected remedy at a
site may include excavation and
treatment of the source. However, the
treatment method may require
treatability testing or time for set-up or
construction. During this time, an ,
interim measure involving stabilization
of the source, such as by use of a cap,
may be appropriate. In such a
circumstance, the interim measure
waiver would allow the temporary
stabilization actions at the site to
constitute the initial components of &

- phased remedial response; these actions
would not be required to attain landfill
closure ARARs because the response
would not be complete.

Factors that are appropriate for
invoking this waiver include: -

a. Potential for exacerbation of site
problems. The interim measure should
not directly cause additional migration
of contaminants, complicate the site
response, or present an immediate
threat to human health or the .
environment; and

b. Noninterference with fmal remedy.
The interim measure selected must not
interfere with, preclude, or delay the
final remedy, consistent with EPA’s
priorities for taking further action.

EPA invites comment on its
interpretation of this waiver and on -
these factors. }

it. Greater Risk to Health and the
Environment.

{Clompliance with such requirement at the
facility will result in greater risk to human
health and the environment than alternative
options. CERCLA section 121(d)(4){B).

EPA suggests that this waiver be
invoked when compliance with an
ARAR poses greater risks than
noncompliance with that ARAR. This
waiver could be used for a remedial
alternative that would otherwise cause
greater environmental damage or health
. risks solely because a particular ARAR
had to be attained. For example, an
alternative may include cleanup of PCBs
at a site. However, attaining the ambient
concentration level for PCBs spread
throughout river sediment might require
widespread dredging of the sediments,
causing an unacceptable release of the
pollutant to the water body and
damaging or disrupting the ecosystem.
Waiving the ARAR for ambient PCB
concentrations in the river sediment
would eliminate the need to conduct
such harmful dredging. :

Meeting an ARAR could also pose
greater risks to workers or residents. For

example, excavation of a particularly
toxic, volatile, or explosive waste to .
meet an ARAR could pose high, short-
term risks. If protective measures were
not practicable for such excavation, use
of this waiver might be appropriate.

Specific factors that may be
considered in invoking the waiver for
preventing greater risks include: .

a. Magnitude of adverse impacts. The
risk posed or the likelihood of present or
future risks posed by the remedy using
the waiver should be significantly less
than that posed by the totally eomphant
remedy posing the risk;

- b. Duration of adverse unpacts. The .
" more long lasting the risks from the

totally compliant remedy, the more this
walver becomes appropriate; and

c. Reversibility of adverse impacts.
This waiver is especially appropriate if
the risks posed by meeting the ARAR
could cause irreparable damage.

Remedies protective of human health
and the environment but not meeting all
ARARS should be compared to the
remedy meeting ARARs that causes the
minimum adverse impacts. The
additional public health and -
environmental benefits of not meeting
all ARARs must be weighed against the
adverse impacts caused by meeting all

ARARs. Only the ARARs that cause the

greater risk are eligible to be waived. .
iii. Technical Impracticability.

{Clompliance with such requirement is

technically impracticable from an engineering

perspective. CERCLA section 121(d)(4)(C).

. The term “impracticable” implies an
unfavorable balance of engineering
feasibility and reliability. EPA believes
that the term “engineering perspective”
used in the statute implies that cost,
although a factor, is not generally the
major factor in the determination of
technical impracticability. However, a
remedial alternative that is feasible
might be deemed technically
impracticable if it could only be
accomplished at an inordinate cost.

Furthermore, the use of the term
“impracticable” implies that remedies
that are not demonstrated but that are .
thought to be feasible cannot be
eliminated because of this waiver. Thus,
EPA suggests using this waiver for cases
where: (a) neither existing nor
innovative technologies can reliably
attain the ARAR in question, or (b)
attainment of the ARAR in question
would be illogical or infeasible from an
engineering perspective.

EPA suggests that the technical
impracticability waiver should be
invoked when either of the following
specific criteria are met:

(1) Engineering feasibility. The
current engineering methods necessary

to construct and maintain an akernative
that will meet the ARAR cannot
reasonably be implemented.

(2) Reliability. The potential for the
alternative to continue to be protective
into the future is low, either because the
continued reliability of technical and
institutional controls is doubtful, or
because of inordinate mamtenanoe .
costs.

iv. Equalent Standard of
Performance.

[T]he remed