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A Note to the Reader 

This NCP document is divided into five parts as follows: 

Part I: 	 Tables of Contents 

Part I of this document is a series of three Tables ofContents for the NCP proposed rule preamble 
(SectionA), the NCP final rule preamble (Section B), and the NCP final rule (Section C), respectively. 
The tables provide specific Federal Ref:isler page references to the subpart and section discussions that 
are included in the three sowces. 

Part II: 	 National Oil and Bamrdous Substances Pollution Contingency Plan: Proposed Rule 
Preamble 

Part II contains a reproduction of the preamble to the National Oil and Hazardous Substances 
Pollution Contingency Plan: Proposed Rule published in 53 ER.51394 on December 21, 1988. Unless 
directly contradicted or superseded by the final rule and preamble, the preamble to the proposed rule 
reflects EPA's intent in promulgating the final rule. 

Partm: 	 National Oil and Ha7.ardous Substances Pollution Contingency Plan: Final 
Rule Preamble 

Part IV: 	 National Oil and 1137.ardous Substances Pollution Contingency Plan: Final 
Rule 

Parts III and IV ofthis document contain the preamble to the final rule and the final rule itself, 
published in 55 FR 8664 on March 8, 1990. The preamble to the final rule consists primarily of responses 
to comments received on the 1988 proposed revisions. As noted in the final rule preamble, the preambles 
to both the proposed and final rules should be consulted when issues arise on the meaning or intent of the 
final rule. 

Part V: 	 Key Terms Index 

The Key Terms Index was developed based on experience and knowledge gained over the past 
several years through the NCP revision project and seeks to be as comprehensive as possible. The 
primary references included are the NCP final rule and the preamble to the final rule, as well as selected 
references to the preamble to the proposed NCP. These latter references are more general and highlight 
only certain sections of the preamble to the proposed rule and are not intended to be as comprehensive as 
those for the final rule and preamble. 

The references contained in the Key Terms Index appear in three different ways, in the following 
order, depending on the source referenced: 

• 	 References to the preamble of the final NCP appear in regular, non-bold type. For 
example, pages 8769-8770 always appear in regular type. 

• 	 References to the final NCP appear in bold type. For example, pages 8830-8831 always 
appear in bold 

• 	 References to the preamble of the proposed NCP appear with full Federal Register 
references. For example, 53 I:R 51459 refers to the preamble to the proposed NCP. 



1be index makes extensive use ofsubheadings wherever appropriate in order to provide as 
precise and detailed references as posml>le. It also makes free use ofcross-references. which permit the 
user to search for a reference under several relevant main entries. In all cases, subheadings appear in 
italics to assist the reader when searching for a cross-referenced tenn. If the cross reference includes 
italics, it refers to a subheading under another main entry. 

Please direct any comments or suggestions regarding this document to Rhea Cohen, Office of 
Emergency and Remedial Respome, Office ofProgram Management, Policy and Analysis Staff (OS­
240), 401 M Street SW, Washington, DC 20460 (telephone (202) 2()()..2200 or FI'S 2()()..2200). 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CfR Part 300 

[FRL-3381-C] 

National OU and Hazardous 
Substances Pollution Contingency 
Plan 

AGENCY: Environmental Protection 

Agency. 

ACTION: Proposed rule. 


SUMMARY: The Environmental Protection 
Agency (EPA) is proposing reviaiona to 
the National Oil and Hazardous 
Substances Pollution Contingency Plan 
(NCP). The Superfund Amendments and 
Reauthorization Act of 1986 (SARA) 
amends existing provisions of and adds 
major new authorities to the 
Comprehensive Environmental 
Response, Compensation. and Liability 
Act of 1980 (CERCLA). Furthermore, 
SARA mandates that the NCP be 
revised to reflect these amendments. 
The propoi;ed NCP revisions are 
intended to implement regulatory 
changes necessitated by SARA. as well 
as to clarify P.xisting NCP language and 
to reorganize the NCP to coincide more 
accurately V!ith the sequence of 
response actions. 
DATES: Comments on the proposed 
revisions to the NCP must be submitted 
on or before February 21, 1989. 
Elsewhere in this issue of the Federal 
Register, a aeparate notice la being 
published announcing the dates, times, 
and locations of public meetings 
regarding today's proposed revisions to 
the NCP to be held during the public 
comment period. 
ADDRESS: Written comments on the 
proposed revisions to the NCP should be 
submitted. in triplicate, to the Superfund 
Docket. located in Room LG at the U.S. 
Environmental Protection Agency, 401 M 
Street SW.. W aahington. DC 2.0460. The 
record supporting this rulemaking is 
contained in the Superfund Docket and 
is available for inspection by 
appointment only between lhe hours of 

·- 9:00 a.m. and 4:00 p.m.. Monday through 
Friday, excluding legal holidays. M 
provided in 40 CFR Part 2. a reasonable 
fee may be charged for copying services. 
FOR FURTHER INFORMATION CONTACT: 
Tod Gold. Policy and Analysis Staff, 
Office of Emergency and Remedial 
Response [OS-240), U.S. Environmental 
Protection Agency, 401 M Street SW., 
Washington. DC 20460, at 1-202-382­
2182. or the RCRA/Superfund Hotline at 
1-800-424-9346 (in Washington. DC. at 
1-202-382-3000). 

SUPPLEMENTARY INFOllllA1'10N: The 
contenta of today's preamble are listed 
in the following outline: 

L Introduction 
n. Ma)or Reviliona in Each Subpart 
m. Summary of Supporting Analy1e1 

L Introduction 

Pursuant to aection 105 of the 
Comprehensive EnvironmentaJ 
Response, Compensation, and Liability 
Act of1980, Pub. L No. 96-510. a1 
amended by section 105 of the 
Superfund Amendments and 
Reauthorization Act of 1988. Pub. L No. 
llG-499, (CERCLA or Superfund or the 
Act), and Executive Order (E.O.) No. 
12580 (52 FR 2923, January 29, 1987), the 
Environmental Protection Agency (EPA) 
is proposing revisions to the National 
Oil and Hazardous Substances Pollution 
Contingency Plan (NCP). Revisions to 
the NCP were la1t promulgated on 
November 20, 1985 (50 FR 47912). For the 
reader'• convenience and because the 
aection numben are being changed. EPA 
ii reprinting the entire NCP, except for 
Appendices A (Uncontrolled Hazardous 
Waste Site Ranking System: A Users 
Manual) and B (NationaJ Priorities List). 
which are or will be proposed 
1eparately. and C (Revised Standard 
Dispersant Effectiveness and Toxicity 
Tests), for which onJy minor technical 
corrections are being proposed. EPA is 
not reproposing those portions of the 
NCP that are unchanged and does not 
1olicit comment on those provisions. 
Comment la requested only on new 
portions of, or substantive changes to, 
the NCP. 

All existing subparts of the NCP have 
proposed revisions and 1everal new 
1ubparts are being added. Furthermore, 
because the NCP ill being reorganized. 
many of the existing subparts have been 
redesignated with a different letter. Tbe 
proposed reorganization of NCP 
subparts ill as follows: 
Subpart A-Introduction 
Subpart B-Reaponaibility and Orsanization 

for Reaponae 
Subpart c:-Planning and Preparedness 
Subpart D-Operational Retpome Phasea for 

Oil Removal 
Subpart E-Huardoua Substance Re1pome 
Subpart F-State Involvement in Hazardous 

Substance RMponse 
Subpart G-Truateea for Nlitural Resomcec 
Subpart H-Partlclpation by Other Peraom 
Subpart 1-AdminUtrative Record for 

Selection of Rupome Action 
Subpart J-Uae of Dilpersants and Other 

Cie~uw · 
Subpart K-Federal Facilitiea (Reserved] 

In today'• revisions to the NCP, EPA 
la proposing a broad and comprehensive 
rulemaking to revise as well as 
restructure the NCP. The primary 

. 
.purpose of today's proposal is to 
1noorporate changes mandated by the 
Saperfund Amendmentl and 
Reauthorization Act of 1988 (SARA] and 
to 1et forth the EPA's proposed 
approach for implementing SARA. 
SARA ext.emively revised existing 
proviaiom of and added new authorities 
to CERCLA. Theae changea to CERCLA 
aeceuitate revilion or the NCP. 

The regulation and the rest of the 
preamble ue the term "CERCLA" to 
mean CERCLA u amended by SARA: 

· 	the term "SARA" la med only to refer to 
ntle m which ii an Act aeparate from 
CERCLA. and to other partl of SARA 
that did not amend CERCLA. The term 
·~"ii used in this overview portion 
of the preamble. however. to highlight 
the changea to CERCLA. 

A. Statutory Overview 

The following diacuuion summarize• 
the CERCLA legislative framework, with 
particular focus on the major revisiom 
to CERCLA mandated by SARA as well 
as those mandated by E.O. No. USSO. 
which delegate• certain functions vealed 
in the Prelident by CERCLA to EPA and 
other Federal agencies. In addition. this 
discussion gives reference to the specific 
preamble aections that detail how these 
changes to CERCLA are reflected in 

· ·today's proposed rule. 
1. Reporting andInvestigation. 

CERCLA section 103 requires that a 
release into the environment of a 
hazardous substance in an amount 
equal to or greater than its "reportable 
quantity" (eatabliahed pursuant to 
aection 102 of CERCLA) must be 
reported to the National Response 
Center. ntle mof SARA establishes a 
new, 1eparate program that requires 
releases of hazardous substances, as 
well as other "extremely hazardous 
substances," to be reported to State and 
local emergency planning officials. The 
preamble discussion of Subpart C 
summarizes ntle mreporting 
requirements. 

CERCLA aection 104 provides the 
Federal savemment with authority to 
investigate releuea. SARA amends 
CERCLA 1ection lCM to clarify EPA'a 
investigator)' and accet11 authorities. 
explicitly empowering EPA to compel 
·0ie releue of information and to enter 
property for the pmpose of undertaking 
response activitiea. Amended 1ection 
lCM(e] ahQ provldea FederaJ courts with 
explicit authority to enjoin property 
ownen from interfering with the 
conduct of response actions. SARA . 
further amends CERCLA section 104 to 
authorize EPA to allow potentially 
reapcinsible parties (PRPs) to conduct 
Investigations. The preamble discussion 
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of Subpart E details how these revisions 
to CERCLA are reflected in today'• 
proposed rule. 

2. Response Actions. CERCIA 1ection 
104 provides broad authority for a 
Federal program to respond to releases 
of hazardous substances and pollutants 
or contaminants. There are two major 
types of response actions: the first ia 
Mremoval action." the second is 
•remedial action." CERCLA ae.ctiDG l04 
is amended by SARA to increase the 
fiexibility o[ removal actions. Thia · 
amendment increases the dollar and 
time limitations on removal acti.o~from 
$1 million and aix mon!hs to $2 million 
and one year. and anows a new 
exemption from either limit if 
continuation of the removal action is 
consistent with the remedial action to be 
taken. (The existing exemption for 
emergency actions remains in effect.) 
SARA also amends CERCLA section 104 
to require removals t.o contribute t.o the 
efficient performance of a long-term 
remedial action. where pracficahle. 

In addition. SARA amends CERCLA 
section 104 to require that. for the 
purpose of remedial actions, primary 
attention be given to releases posing a 
threat to human health. rro this end. 
SARA also amends CERCLA section 104 
to expand health assessment 
requirements at sites and to aDow 
individuals to petition ATSDR for health 
assessments.) 

Among the major new provisions 
added by SARA are .CERCLA sections 
121(a) through 121(d}, which supplement 
sections 104 and 106 by stipulating 
general rules for the selection of 
remedial actions, providing for review of 
remedial actions, and describing 
requirements for the degree of cleanup. 
These new sections codify rigorous 
remedial action cleanup standards by 
mandating that remedial actions meet 
applicable or relevant and appropriate 
Federal standards and more stringent 
State standards. Where the remedial · 
action involves transfer of hazardous 
substances off-site, this tr.msfer may 
only be made to facilities in compliance 
·with the Resource Conservation.and 
Recovery Act (RCRA) (or other 
applicable Federal laws) and applicable 
State requirements. (EPA has proposed 
separately the regulatocy reCl'lirements 
for the off-site transfer of hazardous 
substances and codify these in the final 
NCP. 53 FR 48218, November 29, 19811.) 

Section 121 emphasizes a long-term. 
perspective on remedies by requiriQg 
that long-term effectiveness of remedies 
&'ld permanent reduction of the: threat 
be considered and that the calculation 
of the cost-effectiveness of a remedy 
include the long-term costs. including 
the cost of operation and maintenance. 

The sect.ion mandates a preference for 
remedies that permanently reduce the 
MyoJnme. toxicity, or mobility" of the 
hazardous substance, and requires that 
remedies use permanent solutions and 
aitematiYe technologies or resource 
recovery technologies to the maximum 
extent practicable. The preamble 
disc:asaion of Subpart E details how 
these revisions ID CF.RC.A are reflected 
in today's proposed nde. 

3..Sta/.e andPublic ParUdpation. New 
CERCLA. RCti:oo 1Z1(f} requires the 
"1Ubstantial aml meaningful'• 
imrokrement of the States iD the 
initiation, denic1pmrnt, and selection of 
remedial adioDs. States are to be 
involved in· decisiona on conducting 
preliminary assessments and lite 
inspections. States will also have a role 
In long-term planning for remedial sites 
and negotiations with potentially 
responsible parties. In addition. States 
are to be givai reasonable opportunity 
to review and comment on such 
dac:umenls. as the remedial 
Investigation/feasibility study (RI/FS) 
and the proposed plan for remedial 
action. CERCl.A also provides in section 

· 121(e}(2.) that a State is permitted to 
enforce any Federal or State standard. 
requirement. criterion. or limitation to 
which the remedial action is required lo 
conform. · 

CERCLA section 104{d) provides that 
a State may apply to carry out the 
response action. This section allows 

· States to enter into cooperative 
agreements with ~e Federal government 
to condud response actions. SARA 
amends CERCLA section 104 to make it 
easier for States to enter into such 
cooperative agreements. The preamble 
discussion concerning Subpart F details 
how these revisions to CERCLA are 
reflected in today's proposed rule. _ 

SARA adds a new CERCLA section 
117 to codify public involvement in the 
Superftmd response pro~s. This 
section mandates public participation in 
the selection of remedies and provides 
for grants allowing groups affected.by a 
release to obtain the technical expertise 
necessary to participate in 
decisionmaking. Proposed community 
relations requirements are described in 
section H of the Subpart E. § 300.430 
preamble discussion. 

4. &forcement. CERCLA sections 106 
and 101 authorize EPA to take legal 
action to recoYer from resP<>nsible 
partie1 the cost of response already 
snderway or lo compel them to respond 
to the problem themselves. SARA adds 
to GER.a.A a number of provisions.that 
are intended to facilitate responsible 
party financing of response actions. 
CERa.A section 122. for example, 
provide1 mechanisms by which 

settlements between' reli'polisible parties 
and EPA can be made, and allows for 
"mixed funding" of response actions, 
with both EPA and responsible parties 
contributing to response costs. 

SARA crealel a new CERCIA section 
310. which allow• for citizen suits. Any 
peracm may COmmenCe a c:ivil action OD 

his/her own behalf against any peraoa 
fmcluding the United States and any 
other govenuae8'al imlrumentality or 
agem:y, ID tile extent permitted by the 
eleventh amendment to the 
Coastitution}. alleged IDbe In violation 
pfuy standard. regulatioa. ·condition, 
requirem~ or order wMch has become 
effective punuanl to CERCLA (including 
any provision of an agreement under 
section U.O relating to Federal facilities}. 
A civil action may also be mmmenced 
against the President or any other officer 
of the United States (including the 
Administrator of the Emiromaeutal 
Protection Afpl.cy and the 
AdminKtrator of dze Agency for Toxic 
Substances and Disease Registry} where 
there is alleged a failure to perform any 
act or duty 1IDder CERCLA. i.Acluding- an 
act or dnty under sec:tioD 120 (relating to 
Federal facilities). which is not 
discretionary with the President or such 
other Fedeml officer, except for a.'ly act 
or duty under section 311 (relating to 
research. deYelopment. and 
demonstration). SectiDn 310 requires 
that cimen Kits be broaght iii a United 
States district. coart. 

SARA anienda CERCLA section 113 to 
require the lead agency to establish an 
administrative record upon which the 
selection of a response action is based. 
This record muat be available to the 
public at or near the site. Section 113(j) 
provides that judicial renew of any 
issues concerning the adequacy of any 
response-action ii limited tu the 
administrative record. The preamble 
discussion of new Subpart I includes the 
introduction of administrative record 
requirements into the NCP. 

5. F~derol faci/ities. Section 120(a)(2) 
of CERCI.A provides that all guidelines. 
rules. regulations, and criteria for 
preliminary assessments, 1ite 
investigation. National Priorities List 
(NPL) listing, and remedial actions are 
applicable to Federal facilities to the 
same extent as they are applicable to 
other facilities. No Federal agency may 
adopt or utiiD:e guidelines, rules, 
regulations, or criteria that are 
inconsistent with those established by 
EPA under CERCI.A. (For purposes of 
the NCP, the term .,ead agency" 
generally includes Federal agencies that 
are conducting respo11Se actiom at their 
ovm facilities.) 

http:affected.by
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Section 120 also dermes the process remedial actions are planned. Thus, the 
that Federal agencies must use in limitations serve two purposes. In 
undertaking remediation at their addition to their primary function of 
facilities. It requires EPA to establish a establishing the funding limits on 
Federal agency hazardous waste removals, the statutory time and dollar 
compliance docket that includes a list of limits also serve as markers signaling 
Federal facilities. EPA must assure that the end point of removal authority. In 
a preliminary assessment is conducted order for Fund-financed remediation 
at each facility within 18 months of activity to continue at. a site where a 
enactment and. where appropriate, statutory limit has been reached and no 
. evalnate these ~acilities for·potential exemption applies, it must be conducted 
·Inclusion on the NPL within 30 months as a remedial action. Thus, while the 

of enactment. Sei::tfon UO(d) clarifies limits have DO real application to . 

that Federal facilities shall be evaluated Junding or duration of response at a 

for incluaion on the NPL by applying Federal facility, they do mark the point 

listing criteria In the same manner-as the · .at·which applicable remedial 

criteria are applied to private facilities. requirements of the NCP must begin to 

Requirements governing listing are set· .be met.. .·•. · · - ... ·: ... ' 

forth In proposed Subpart E of the NCP B. BriefSummary QIPitip0sed Cbtinges. 

and in Appendix A (the Hazard Ranking to the.NCP · · · ·· · 

Systeml. Federal agendes must 

commence the RJ./FS within six months In addition to Incorporating changes 

of listing on the NPL and enter Into an mandated by SARA and E.O. U580. the 

lnteragency agreement with EPA. proposed revisions are Intended to:. 

Section UO(e) provides for joint EPA/ 1. Reorganize the NCPto describe 

Federal agency selection of the remedy, more accurately the sequence In which 

or selection by EPA ifEPA and the response actions are taken pursuant to 

Federal agency are unable to reach an the NCP; · · 

agreement CERCLA section 120(f) . 2. Clarify existing language on roles, 

makes clear that State officials shall responsibilities, and activities of 

have an opportunity to participate In the affected parties; and 

planning and selection of the remedial 3. Incorporate changes suggested by 

action, in accordance with section 121. program experience since the last 


The requirements of the NCP, · revisions to the NCP. 
. including the requirements related to RJ./ Major revisions in each subpart are 

FS and selection of remedy and the summarized briefly in the paragraphs 
administrative record. are applicable to that follow: • · 
Federal agency response actions under Proposed Subpart A is similar to 
CERCLA at NPLand non-NPL sites, existing Subpart A. but contains some 
except where specifically noted that the clarifying revisions. Proposed Subpart A 
requirements apply only to Fund- also reflects new statutory definitions 
financed activities. However, the and authorities. Subpart B combines the 
deadlines in section 120{e) and the· existing NCP's Subparts Band C; and 
requirement for joint selection of the the letter designations of existing 
remedy do not apply al non-NPL sites. A Subparts D through Fare changed 
subpart specifically for Federal facilities accordingly. Proposed Subpart B of this 
(Subpart K) is reserved in this proposal regulation lists specific responsibilities 
EPA plans to propose Subpart K after that Federal agencies have as members 
this proposal of the NCP. EPA is of the National Response Team. 
following its usual regulation Proposed Subpart C (existing Subpart D) 
development process for this subpart, includes the information from the 
including formation of a workgroup. The current NCP regarding "Plans" and adds 
workgroup will be managed by EPA and information on Title mof SARA. .... 
will include membership of interested However, it should be noted that 
Federal ·agencies and States. EPA plans regulations implementing Title mof 
to finalize Subpart J( as 'expeditiously as· SARA are found at 40. CFR Part 355 et 
possible after consideration of public · . seq. . . . 
commenl · Redesignated Subpart D (existing 

Even In instances where NCP... Subpart E), ."Operational Response . 
requirements do not appear strictly to Phases for Oil RemovaL" does not have 
apply to Federal agency response, de significant proposed revisions. Proposed 
facto compliance may still be necessary. Subpart E (existing Subpart F) addresses 
One such example ls the ·statutOry hazardous substance response. Today 
limitations of 12 months and $2 million EPA is proposing major revisions to this 
on removal actions. When either of subpart to incorporate the CERCLA 
those limits ls reached and no statutory amendments to hazardous substance 
exemption applies, Fund-financed response authorities. Furthermore, EPA 
activity must cease, unless appropriate is proposing to-restructure the sections 

v.ithin new Subpart E to corrispond 

more accurately to established 

procedures for hazardous substance 

response. 

Proposed Subpart F (new} is being 
added to satisfy the new statutory 
mandate to promulgate regulations for 
State involvement in CERCLA response 
actions. State participation In Federal 
facility response will be governed by the 
provisions of proposed Subpart F. · 
PrOposed Subpart G (existing Subpart G) 
contains several rivisions to clarify the 
designations of trustees for natural· 
:resources. Proposed Subpart H (new) 
consolidates into one new subpart · 
existing language currently in various · 
NCP sections concerning participation 
by other persons In response activitiei. 
with some revisions and additions. · 
Proposed Subpart I (new} codifies the 
statutory requirements for establishment 
of an administrative record docwnenting 
how a response action is selected for a 
given CERCLA site. Proposed Subpart J, 
"Use of Dispersanta and Other 
Chemicals," is very similar to existing 
Subpart H; clarifying revisions are 
proposed to this subpart. 

Executive Order 1Z580, in c:Onjunction 
. with CERCLA, delegates responsibility 

for remedial actions·at NPL or non-NPL 
sites and all removal actions, except 
emergencies, to the heads of Executive 
departments and agencies, where either 
the release is on. or the 1ole source of 
the release is from. any facility or vessel 
·under the jurisdiction. custody, or 
control of those departments and 
agencies, including vessels bare-bOat 
chartered and operated The E.O. also 

. delegates authority to the Department of 
Defense (DOD) and Department of 
Energy (DOE) to respond to emergencies 
under their jurisdiction, custody, or 
control The E.O. delegates to EPA the 
responsibility for defining the term 
emergency for the purposea of the 
delegations. 

For the purpose of the delegations, 
EPA considers an emergency to bP. • 
release or threat of release genersil•· 
requiring initiation of a ,..=..,vw action 
within hours of the: iead agency's 
determination that a removal action is 
appropriate. This is consistent with the 
discussion in the preamble for removals 
(§ 300.415) and in the regulatory section 
on the administrative record for . 
removals (§ 300.820). EPA will respond 
only to those public health or · 
environmental emergencies that the 
Federal agency cannot respond to in a 
timely manner. 

EPA invites public comment on 
today's revisions, including comments 
on the proposed reorganization 
described above. Table l which 1hows 
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the distribution of current NCP 1ections 
Into proposed new sectiorui. has been 
prepared to assist the reader in 
·identifyln8 and tracking the reorganized 
rule language. An asterisk. (9) next to a 
new section number Indicates that 
1Ubs~tial ~es are propc>~d. . 

.TABlE L-NCP .DtsimeunotfT~tE .. . . . --·-· .. 

~~~-- . ·~:~~~~~~~~·~: ~ 
objedlwa. . .. . . . .... .. 

I002-Authortly~ :ioo.2. :-: ;.-:'. 
300.3-&:qle - • ·- .. ,.·,,:.. •' ~- .. " 
300.3(11) . . 300.3(11): ..· .. . . 

300.3(b) 300.3(b) (1~ (6), (9), . 

:::c)~pliallioo =~c).' ·' ~ - .. -. 
300 r • • •,' ; : ;";:"" ' •. , 

300.5(11) 300.<l(a). ' ·: 
.300.5(b) 300.4(b).. '. ' . ; ·: ­
300.~- 300.5.* ...... ··. 
SubpMtB . ·,c-~B). 

300..21-Dutias of the 300.100. :.- : 
Pnlsidenl delegated IO .. ·-: ... , -- .

'Federmlegencies. . 
.- ·-:-;.· ­

300..22-Coordination 
emong and by Federal 
~:.· 

300.22(8) 
300.22(b) 
300.22(c) 
300.22(d) 
300..22(•) 
300.22(1) 
300.22(g) 

____-I 300.105(8){1-2).. 
300.105(a)(J). . 
300.105(a)(4). 
300.130(d). 
300.130(bJ(31 & (c). 
300.130(8). 
300.130(1). . 

300Z>-Olher 

· assis1ance by Federal 


agencies. . . . 


. 300.23(a) 300.170. . 

300.23(b) 300.170(a); 300.175." 

300.23(c) 300. 170(b). 

300.23(d) · 300.170(c); 300.175." 

300.24-State end local 300.180. 


per1ic:ipa1ion. 
300.2!;-


Nongoyemmental 

participation. 


300.25(a-c) ----- 300.18S(a-e). 

300.25(d) 300.185(d) •• 


Subpart C 	 (Pioposaci ID become 
,- pct of &q,art B) 

300.31--0rganimlional. 300.105(b) • (d). - . ­
aincepts. 

300.32-f'lanning and 
coordination. 

300.32(a) ____-i 300.110(a-e); (g); (h) (1). 
(3). ~);(i). : ' 


300.32(b) 300.1.15(~ & (k). 

300.32(c) 300.120(d) & (g); 


300.2~.0<cJ.• 
300.33 Rasp onS:. 

operations. . ." : 
300.33(a)____-i 300.120(a-c); 


. 300.130(g). .. 

300.33(b)-----i 300.120(e); 300.135. • 

300.34-Special fotcea 


and teams. - ~ 


300.3-C(a) 300.145(a). 

300.3-C(b) 300.145(1>). 

300.3-C(c) . 300.145(c).. 


'300.3C{d) ____ 300.145(d). 


300.3-C(e) 300.145(g). 

300.34(1) 300.115(j)(1~). (S-7).

300.3.c(g) _____ 300.110(j). . 


300.34(hJ--.- - 300.1,1~1-" 

· TABLE 1.-NCP DISTRIBUTION TABt..E­
. , Continued 

Old 88dlorl and Ide 

300.35-Mulli-nlglo 300.140. 
responleS. 

300.36­
Communlcallona. . ­

300.36(a-c) 300.125. 
300.36("' . ,300.115(D(5). . . .· 
300.37-sPeciel -. . ... 

Ouillldelllllons.:. :: • . ._. · ": ... ·. ~ · -: :. f .. · 
300.37(11) Delllled.... ', . :' : .·: .. 
300.37(b) 300.145(•) •• 
300.38-Woar hMlth 300.150. . "··· . . ..i 'Safety. ' . _. . -. 
300.»-f'IAJlc . . 300;155... 
• lnfounatlon; . : ' ·:~ • ...... •• · ·· · 


300.-cG--OSC ~- 300.165. .. :·.· 


SubpMtO.: :· ,...>: ..• . ~tobeoome 
. ...- Sdlpart q 

300.41~.nd 300..210."... - ­
locel Plans. 

300.42~' 

COillli ....ocy plan&.
300.42(11)____,... 300210(b). 

300."2(1>) Oeleled. . 
300.42(c) 300210(b). 
300.43-t.ocal 

CCII llii Igel ICY plans.
300.43(8) _____, 300210(c).• . 

300.43(b) ~ 

Subpat1 E · · (Ptopoeed to become 
&4lpart DJ 

300.51~1- . 300.300. 
llisooWlry end 
notification.. 

300.52~11- 300.305. 
PreliminmY 
assessment end 
Initiation of action. .. 
300~111-­ 300.310. 

Containment. 
. counlenM8SlftS. 
cleanup. and cisposal 

300.54-Phase IV­ 300.315. 
Oocumenlation and 
cost rec:cwwy. 

300.55-General pattern 300.320. 
cl respcnse. . . 

300.56-CAeseMldl _ Deleted. 
300.57-Watetfowl 300.330. 

COllSet w'lltiolL 
300.58-f'unding_ 300.335. 

SubpMt F . ·.~, (Proposed to become 
-SOOpart E) .. 

300.61-Genend_ 
300.61 (a) 300. .coo(a): 
300.61(b) Oele1ed. 
300.61(c) 300. .coo(c). 
300.E1(d) 300.400(h). 
300.61(e) 300.400(i). 
300.62-&ata role_ ~by.­

s..bpart F. 
300.63--0ilccMwy or 

notific:llfion. 
300.63(8)_._____, 300.405(8). 
300.63(b) . . 300.405(b). . 
300.63(c) 300.405(0). 
300.63(d) 300.405(1). 
300.&4-Pnl&11iillll)' 

assnsrwlt far 
r&mOV9I 8Ctions. 

300.64(H>l-----1 300.410(b-d). 
300.84(c) 300.410(•). 
300.84(d) 300.410(g). 
300.64(•) 300.410(h). 
300.65-R--~ 

300.65(a) 300.415(8). • 
300.65(b) 300.415(b).• 

TABLE I.~ 01SiRIBUT19N TABLE­
Continued 

300.65(c)-----i 300.415(d). 

300.65(!1) 300.415(1). 

300.65(0) _ 300.415(g). 

300.85(1) 300.415(1) •• 

300.65(g)____-I 

300~) 300.415(k). 
300.65(i) 300.700(cJ.* 
300.66-Sile ...iudorl 
.	.,._ ..i Natlonll . 

Prioltties Ult 

cMm111i1-*"L . :· 

300.e&(e)-.,----,--i 300.420(a-c:J. • 
300.66(b) 300.42:5(c).. . 
300.e&<cl 300.425(bl a CcH>.• ·~ . 

300.67~ 300.415(n)"; 300.430(cJ 


· Nlaticns. · · a (II•; 300A35(c). • . 

. 300.68 R91Mdit' 300.430"; ApplllClx D.• 

300.~ 300.180. . • 

. and cost niclw9iy. ' : .-..·~~,.~.' 

300.70 	 llelhodl of · Replaced ~ ,_·-: '"! · 

temedying ....__ AA**.D. -~~ ·" ·•:; 
300.71---0lhar pmty Replmced by-· ,; : 
~ . &mpartH. . : • ... 

SdJpwtG .~GI::'-. 
~!.~of 300.6iio.·,~'::':-·.:· ­
300.73-Slalil VUS-'--1 300.605. . ''. : 
300.74 	 R ; l ..,._ 300.615. • ·· ; 


of lruSleeS... 


SubpattH. (Proposed '°become 

Siq.tJ) 


300.900. 
300.5. 
300.llOS. 

use. ... , 

300.es-o.!a , . 300.915. 

~-·,, 

300.86-'·Adcltiou of .. 300.920. 
products'°~ 

None &q,art l 

IL Major Revisions iD Each Subpart 

In thls section. revisions to each 
subpart are explaine~ MajG!' revisions 
for each subpart (and each section in the 
case of Subpart E) are discussed first.· 
followed by a discussion of other 
revisions. 

Subpart A-Introduction 

Subpart A. the preface to the NCP;. 
c0ntairul statements of purpo9e, ...•. -. · · 
authority; applicability, and 1cop~. It,.· 
also explains the abbreviations and. ,.... 
defines the _terms used iii. the NCP.. ~. ' 

A. Major Revisions 

. 	L DefWtio~ rePecii;s ib~ roi;;;~ 
States and Federal agencies. Changes 
are proposed for the current definitions 
of "lead agency."' "on-scene 
coordinator" (OSC), and '°remedi!ll 
project manager" (RPM). and new 
definitions are proposed for ~support 
agency." ••support agency coordinator," 
"Superfimd State contract." and _ 

http:300.41~.nd
http:300.1.15
http:December.21
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"Superfund Memorandum of 

Agreement" (SMOA). 


The proposed definition of "lead 

. agency" states that the lead agency 
provides the OSC/RPM to plan and 
implement the response action under the 
NCP. The terms "plan" and "implement" 
for purposes of a remedial action refer 
to the RJ/FS and the remedial design/ 
remedial action (RD/RA) activities, 
respectively. The "lead agency" . 
definition includes political subdiviaiona 
of States, as well as States themselves, 
and a reference to SMOAI. In addition, 
because Indian Tribes are afforded 
substantially the same treatment u 
States are afforded during response 
actions, the proposed definition of 
"State" includes Federally recognized 
Indian Tribes. (See I 300.515 for 
requirements Indian Tribes must meet to 
be afforded the aame treatment aa 
States.) Thus, for example, EPA may 
enter into cooperative agreements with 
such Indian Tribes. The proposed "lead 
agency" definition also reflects E.O. 
useo. which delegates lead agency 
authorities to Department of Defense 
(DOD). Department of Energy (DOE), 
and other·federal agencies under 
certain specific conditions. The Federal 
sgency will maintain its lead agency 
implementation responsibilities even 
when the remedy at an l'li'PL site is 
selected jointly with EPA. or when the 
remedy is selected by EPA alone in 
situations where the Federal agency and 
EPA are unable to reach agreemenL The 
new definition of "support agency" 
clarifies the relationship between the 

· lead and support agencies described in 
proposed NCP provisions. In the case of 
remedial actions taken at Federal 
fac:lities under CERCLA section 120, 
EPA and the State will both be support· 
agencies to the lead Federal agency. 

The definitions for OSC and RPM are 
proposed to be simplified. with 
emphasis placed on the agency that 
designates the official:The proposed 
definitions for OSC and RPM combined 
with the defirition for "le~d agency" 
allow an official from a State, political 
subdivisi:m. or Indian Tribe to be the 
le<id OSC or RPM where a cooperative 
agreement. a contract, or the SMOA 
designates one of those entities as lead 
agency. It should be noted that this 
designation must be made on· a site­
apecific basis. In some circumstances, a 
support agency coordinator, alao 
defined in Subpart A. may be designated 
on a site-specific basis, with authority to 
carry out support agency responsibilities 
for particular response actions. 

The new definitions for SMOA and 

.. State Superfund contract" darify the 

Federal/State partnership. Both 


documents are intended to formalize the 
responsibilities of iead and support 
agencies. The SMOAs are descn°bed in 
greater detail in the proposed new 
Subpart F of the NCP. . 

2. Definitions of"applicable 

requirements" and "relevant and 

appropriate requirements •..These 


· definitions have been modified purauant 
to the CERCLA amendments to include 
the statutory provision that in addition 
to Federal requlrements.more.amnsent. . 
promulgated State requirements can 
also be applicable or relevant and 
appropriate. . · 

In addition, EPA proposes to revise 
the definitions of the tenna "applicable 
requirements" and "relevant and 
appropriate requirements" to clarify the 
wording of these tWo definitions without 
altering their basic meilning or . 
significance. Theairrent NCP defines 

· "applicable requirements" as "tho11e 

Federal requirements that would be 


· legally applicable, whether directly,-or 
as incorporated by a Federally 
authorized State program; if the · · • 
response «ctions were not undertaken 
pursuant to CERCLA section 104 or 106." 
EPA today proposes to define applicable 
requirements as "those cleanup 
standards, standards of control and 
other substantive environmental 
protection requirements, criteria, or 
limitations promulgated under Federal 
or State law that specifically address a 
hazardous substance. pollutant, 
contaminant. remedial action, location. 

· or other circumstance at a CERCLA 
. aite." 

The proposed chan.,oes to the current 
definitions are not substantive and are 
not intended to affect implementation. 
They are intended to clarify the 
definitions and. in the case of 
"applicable," eliminate the conditional 

· wording of the current definition, which 
has caused some confusion. However, 
EPA is not changing its position (see 50 
FR 47917, November 20, 1985) that other 
environmental laws do not legally apply 
to on·site response actions conducted 
under the authority of CERCLA sections 
104, 106. or 12.Z, except as they are 
incorporated by CERCLA section 1Z1(d). 
Nonetheless. as EPA decided in 
promulgating the 1985 NCP revisions. 
and as Congress affirmed in enacting 
section 121 of CERCLA. the substantive 
requirements of other environmental 
laws will be met in CERCLA remedial 
actions. The only exceptions to this 
requirement are the six ipecified in 
CERCLA section 1Z1(d)(4). 

The CUITent NCP defines "relevant 
and appropriate requirements''-as "those 
Federal requirements that. while not 
'applicable.' are designed to apply to 

problems sufficiently similar to those 
encountered at CERCLA sites that their 
application is appropriate. Requirements 
may be relevant and appropriate if they 
would be 'applicable' but for 
jurisdictional restrictions associated 
with the requiremenl" Today EPA 
proposes to clarify this definition with 

· the following substitution: "Relevant 
and appropriate requirements means 
·those cleanup standards, standards of 
controL and other substantive 
environmental prote<;tion requirements,· 
criteria, or limitations promulgated 
under Federal or State law that, while · 
not 'applicable' to a hazardous · 
substance, pollutant, contaminant, 
remedial action, location, or other · . 
circumstance at a CERCLA site. address 
problems or situations sufficiently 
similar to those encountered at the ­
CERCLA site that their use is well suited 
to the particular site." 

The word "substantive" in the 
proposed definitions is not meant to 
imply a necessary level of "aignificance" 
or "weight" for a requirement to be 
.applicable or relevant and appropriate. 
Rather, "substantive" is used to 
distinguish the universe of applicable or 
relevant and appropriate requirements 
from administrative or procedural 
requirements, which are not potentially 
applicable or relevant and appropriate. 

Further discussion on applicable or 
relevant and appropriate requirements 
and how they are identified and used in 
the remedial selection process. including 
more discussion of the distinction 
between "substantive" and 
"administrative." can be found in the 
Subpart E. I 300.430 preamble section 
below, "F. Compliance with the . 
appiicable or relevant and appropriate 
requirements of other laws." 

D. Other Revisions 

1. Organization ofSubpart A. EPA has 
rewritten I 300.1. "Purpose and 
objectives," to clarify that the p"urpose 
of the NCP is twofold: (1) To provide a 
plan for an organizational structure; and 
(2) to provide a plan for responses. 
under that structure, to discharges of oil 
ar.d releases of hazardous substances, 
pollutants, or contaminants. 

Section 300..2, "Authority," is 
combined with current § 300.4, 
"Application," to eliminate 
redundancies. Section 300.3, "Scope," is 
being expanded to reflect new 
authorities created by the CERCLA 
amendments. Proposed§ 300.3(b) 
reflects the outline of the NCP. 

In addition. definitions contained in 

the current Subpart H. "Dispersants," 

(e.g. burning agent. sinking agent) are 
proposed to be inoved to Subpart A so 
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that all definitions are in one place. No 
substantive changes are proposed to 
these definitions. Proposed H 300.6 and 
300.7 have been added to explain use of 
number and gender and computation of 
time in the NCP. 

2. New abbreviations. EPA is 
including many operational 
abbreviations that are commonly used 
in communications regarding actual site 
response. For example, the abbreviatiQn 
"Rl/FS" is commonly used by EPA to 
refer to the remedial investigation/ 
feasibility study process where hazards 
at CERCLA sites are characterized and 
alternatives for response to those 
hazards are developed. EPA believes 
that the NCP should contain 
abbreviations that have become 
common in EPA communications. 
However, EPA is not adding any new 
department or agency title 
abbreviations, even though the Nuclear 
Regulatory Commission is now a 
member of the National Response Team 
(NRT). Because "NRC" is already listed 
as the abbreviation for the National 
Response Center, confusion will be 
avoided by not using this abbreviation 
for Nuclear Regulatory Commission. 

3. Minor definitional changes. Some 
of the changes are merely to conform 
with word or phrase changes required 
by CERCLA or Executive Order 12500. 
and others are proposed strictly for 
clarification. The following are changes 
required to conform with the statute: 
Addition of abandonment of drums to 
the definitiC1n of "release;" addition of a 
phrase to include related enforcement 
activities in the definitions of "remove 
or removal." "remedy or remedial 
action." and "respond or response;" and 
addition of provisions for Indian Tribes 
to the definition of "natural resources." 

Clarifying changes include expanded 
definitions of "trustee" and "operable 
unit." Indian Tribes were added to the 
definition of "trustee" to be consistent 
with statutory changes. 

The definition of "operable unit" was 
expanded to explain that operable units 
can be distinguished by their 
dimensional aspects. This is Bil 

important concept because a Record of 
Decision often is signed for, and site 
work often is conducted as. one or 
several operable units, not an entire site 
response. Operable units may be actions 
performed at a site simultaneously on 
different portions of the site or in a 
aeries of actions. Sometimes the purpose 
of conducting an operable unit is to 
address the most imminent threat or to 
stabilize a threat posed by the site or to 
undertake a discrete, well-defined 
portion of the project while developing 
the overall remedial action. Examples of 
this are providing an alternative water 

supply or retarding movement of a 
contaminated plume while a source 
control and ground-water remediation 
strategy is being formulated. Sometimes 
remediation may consist of several 
operable units conducted sequentially 
for logistical and technical reasons. An 
example of this is where demolition and 
treatment of waste in tanks on a site is 
the first operable unit to facilitate 
locating equipment or materials 
handling for staging the second operable 
unit. which may be to cleanup an 
adjacent lagoon or contaminated soils 
on the 1ite. In addition. operable units 
sometimes may be conducted 
concurrently but a1 separate activities. 
An example of this is where source 
control activities are one operable unit 
and ground water restoration is another 
operable unit. For more information on 
.operable units, see proposed regulatory 
and preamble language for Subpart E. 
§ 300.430. 

Changes also include shortened 
definitions of "remedial investigation." 
"feasibility 1tudy," "source control 
remedial action." and "management of 
migration." EPA is proposing to shorten 
the definitions because the current 
definitions contain details inappropriate 
for a definition. These definitional 
changes do not represent a change in 
policy or meaning. 

4. New definitions. EPA is proposing 
to incorporate in the NCP new 
definitions that were added to CERCIA 
The proposed NCP adds definitions 
directly from the statute for the terms 
"alternative water supply" and "Indian 
Tribe." 

EPA is also propOl!ing the addition of 
several new definitions including 
"CERCUS," "community relations 
coordinator," "cooperative agreement." 
"miscellaneous oil spill control agents," 
"operation and maintenance," 
"preliminary assessment." "public 
vessel." "remedial design." "SARA." 
"site inspection." "State," "treatment 
technology," and "vessel." 

i. CERCUS. EPA is proposing to add a 
definition for CERCUS because 
CERCUS has become a key 
documentation tool for most Superfund 
remedial and removal activities. and it 
is mentioned in portions of the NCP. 
CERCUS is EPA's inventory of potential 
hazardous waste sites. In the past. 
CERCUS was primarily an inventory of 
remedial releases or sites and included 
only some sites on which removals had 
been undertaken. However, CERCLIS 
has recently been changed to include 
releases at removal. remedial. and 
enforcement sites so that it is a more 
comprehensive list of all Superfund 
activities. To ensure as comprehensive a 
data base as possible. EPA is now also 

entering data for CERCLA response 
actions undertaken by the United States 
Coast Guard (USCG). In addition. as the 
definition explains, CERCUS contains 
active and inactive (i.e., previously 
addressed) sites. EPA archives inactive 
sites in CERCUS as a historical record 
of accomplishment. For informational 
and dissemination purposes, EPA 
considers only ·active sites. 
ii Community relations coordinator. 

EPA is proposing the addition of a 
definition for the term "community 
relations coordinator." The community 
relations coordinator is an important 
person in CERCLA responses; therefore, 
EPA believes it is necessary to include a 
definition of the title for informational 
purposes. 

iii. Cooperative agreement EPA is 
proposing to define cooperative 
agreement as a Federal assistance 
agreement in which substantial EPA 
Involvement is anticipated. 

iv. Miscellaneous oil spill control 
agents. EPA is proposing to add a 
definition of "miscellaneous oil spill 
control agents" for informational 
purposes. 

v. Operation and maintenance and 
remedial design. The terms, "operation 
and maintenance" (O&M) and "remedial 
design" are proposed as new definitions 
because they are important terms 
commonly used in EPA communications; 
furthermore. a new NCP section 
Cl 300.435) has been added to reflect 
new CERCLA provisions affecting 
remedial design/remedial action (RD/ 
RA) and O&:M. 

vi. Preliminary assessment and site 
inspection. EPA is proposing to add 
definitions for the terms, "preliminary 
assessment" (PA) and ".site inspection" 
(SI), because they are important and 
discrete procedures in the 1ite 
evaluation process. Use of the terms is 
also common in EPA communications. 
There are two lcinds of PAs and Sis. 
Removal PAa and removal Sis are 
carried out to determine the nature of a 
release and associated threats when 
initial notification or discovery data 
11188est that a relatively rapid 
assessment or response is appropriate. 
The objective of removal PAs and Sis is 
tO make timely and accurate decisions 
on which 1Ubsequent removal actions 
can be baaed. The othEr subset is 
remedial PAs/Sla. Remedial PAs are 
generally the first stage in the process of 
evaluating whether there ls a release or 
threatened release at a site that does not 
appear to warrant removal action and 
determining the nature of the threat 
aSBociated with that release or threat. 
Remedial Sia are the second step in the 
process and include an on-site 
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investigation md other gathering of data 
·to determine wbetl:er further action at 
··the lite is necessary.·

vii Public resseland vessel. 
Definitions for the terms "public vessel'' 
and "vessel," taken from Clean Water· 
Act (CWA) .ection 311 and CERCLA. 
are proposed for addition because the 
terms are uaed in •everal other NCP 
,definitions. . ·•· · 

Ylii. SAM. The proposed rule also 
includes a definition for "SARA." the 
Superfund Amendments mid .. · · 
Reauthorizatim Act of1986. Tbis ia thtt 

law that,~ other-things; amended· 

CERCIA ~significant component of 


..5ARA. i.e nae m.. ~standing •ection 

on emergency planning and community 
right-to-know. Regulations implementing 
Title W are codified at 40 CFR . 
Subchapter J,and referred to in Subpart 
C of the proposed NCP. 

ix. State. EPA ia proposing to add a · 
definition of ''State" that includes · 
"Indian Tribes." Except for purposes of 
SARA Title W or where specifically 
noted in the NCP, Indian Tribes may be 
treated in the 18llle manner as States. 
EPA proposes to include Indian Tribes 
in the definition of State ao that the term 
does not have to be repeated in every 
place that "State" appears. Section 
300.515 describes in more detail 

requirements for illdian Tribes. 


x. Treatment technology. The term 
"treatment technology" is.also being 
added as a new definition for 
informational purposes. The term is 
used often in EPA communications and 
has become a central consideration in 
the remedial selection process. It has a 
precise meaning, which EPA believes 
should be included in the NCP. 

5. Deletion ofdefinitions. The 
definition of "Federally permitted ­
release" is proposed to be deleted 
because it is no longer used in the NCP. 
To avoid confusion with other plans, the 
term "Plan" ia no longer used to mean 
the NCP in the proposed rule. The 
definition of 'Plan" is proposed to be 
deleted. The term "quality assurance/ 
project plan" is proposed to replace 
"Site Quality Assunince and Sampling 
Plan.~ 

C. Point of Clarification 

The NCP includes within the terms 
"discharge" .and ''release," threats of 
discharge and threats of release. Thus, 
the phrases "threat of discharge" and 
"threat of releue" have generally been 
deleted from the current rule where they 
appear with the terms "discharge" and 
'"release," except when they are part of 
a statutory definition. To clarify this, 
EC'A proposes to add the definition 
.. threat of discharge or release" with 

cross-P-ferences·to "discharge" and 
"release." · 

Subpart ~p<insibility arid 
Organization for Response 

Proposed Subpart B describes the 
responsibilities of Federal agencies for 
response and preparedness planning 
and describe. the organizational ·. 
1truchre within which response talcea 
place. It lists the Federal participants hi 
the reapODBe organization.1heir :" .: · ' 
responaioilities for preparedness ' . · 
planning and .response, md themeans · 
by which State and local goVemm.ents,· · 
Indian Tribes, and vohmteen may 
participate in preparedness and ··..:. 
resJ>Ol!Se activities.The term "Federal ·. 
agencies" is meant to include the · 
nrious departments and agencies 
within 1he Executive Branch of the : · 
Federalgo~nunenl 

.·A. Major Revisions 

No major substantive changes are 
proposed for this subpart. EPA is · 
proposing, however, a major·. :;. ·~ · ­
reorganization of Subpart B. The most 
significant element of this . . . 
reorganization is that EPA proposes to 
combine existing Subparts B and C. 
Furthermore, EPA proposes to change 
the sequence in which information from 
current Subparts B and C ia presented. 
The proposed revisions present key 
information in a logical sequence of 
response-oriented activities from : 
preparedness planning through response 
operations. The overall National 
Response Team (NRT), Regional 
Response Team (RRT), and OSC/RPM 
organization is introduced at the 
beginning, and the discussion of 
activities that have to be completed 
before and during response operations is 

. integrated with a discussion of the role 
and responsibility of each of these major 
entities in the Federal response 
organization. Qualifications, exceptions, 
and caveats are generally described 
after the main or usual course of action. 
The listing of the. capabilities of Federal 
agencies with respect to preparedness ·, 

.planning and response now follows the 
sections related to response operations. 

B. Other Revisio~ 

1. Reo;.ganiz~tion overview ofexisting 
Subparts Band C. EPA propoaes to 
combine existing Subparts B and C and 
reorganize the existing language (with. 
minor reviaions) in the following order: . 

L Identification of the NRT /'RRT I 

OSC/RPM organizational system 

(I 300.105): 


ii. Roles and responsibilities of the ·. 
NRT and RRT (U 300.110 and 300.115) 
and OSC/RPM U 300.12.0), and activities 

that must be accomplished prior to a·''.", 
response: · · · ·' · 

iii. Notification and communication of 
threats or incidents (1300.125);" -· ''·~· ·~ 

iv. Determination that a response ia· · · 
needed. including discuBSion of separate 
authorities of the Clean Water Act and 
CERCLA (§ 300.130);· ' " '" . 

v. Response operations-:-organtzed 
around OSC/RPM activities Cl 300.135); 
'· ·vi Other resPoii.se-related topia..U~ 
aa malti-regional re~e. special ·. > 
teanur, and documentation and cost 
reeovery CH aoo.1~ throu8h·300.165); ..· 
· vii: Federal·agency participation 

Cl 300.170) and Federal capabilities and 
expertise of NRT mttmber agencies that 
might be required or useful in certain 
preparedness planning and responses 
Cl 300.115): and . . ­

viii lnformation on State and 1oc81·· 
governments, Indian Tribes, and . . 
volunteer participation in and.. · 
coordination with Federal preparedness 
planning and response (U 300.180 ~d : 
300.185). 

In general. very little existing NCP. • 
language ia proposed to be deleted. 
Deletions are proposed only when. in. 
the proposed new sequence, it would be 
clearly repetitive and not necessary to 
assure that key ideas are highlighted in 
frequently used sections. New· 
introductory language has been added in 
some sections and new !leadings •' 
indicate more clearly the contents of 
each section. • 

Several cross-references to other 
sections of the NCP have been added. 
For example. Coinmunity Relations · 
Plans are referred to in this proposed 
subpart under Public Information to 
remind the reader of the existence of · 
community relations requirements and · 
the need for coordination where such 
plans are in effecl "· · · 

EPA proposes to change or add · ·. · 
language in several places to make ­
clearer the parallels between NRT and· 
RRT responsibilities and activities and 
to highlight the complementary nature of 
the RRT--OSC relationship. For example, 
the discussion of the OSC's · · 
responsibility for "OSC contingency 
plans" (proposed in Subpart C as the 
new name for plans formerly called · 
"Federal local plans .. ) complements the 
..discussion of the RRT members' · 
responsibility to participate in such · · 
planning. Language is also proposed in 
several places to reflect the current · · · 
responsibilities or activities (e.g .. RRT · 
work planning) that are needed and ' 
being performed. but that are not · 
identified in the current NCP. 

2. Executive Order 12580. The 1986 
CERCLA amendments and E.O. 12580 • 
(52 FR. 2923, January 29, 1987) have 
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expanded the reapomibilities of Federal 
agencies for facilities and vuaela under 
their jurisdiction. custody, or controL 
EPA notes that the language proposed 
throughout this subpart la Intended to be 
generally applicable to all Federal 
OSCa/RPMa. 

a. Indian Tribes. Proposed new 
language in various eections of th1a 
IUbpart introduces Indian Tribal 
government repreeentation In the NP.T/ 
RRT 1ystem. The 1966 CERCLA 
amendments e.tablish that Indian 
Tribes are to play essentially the nme 
role as States for the purposes of the 
Superfund program. Although not 
explicit in the current NCP, provision 
had previoualy been made for Indian 
Tribes to participate in RRT1 when 
Indian Tribes so request Indian Tribel 
are now proposed to be included in the 
definition of State in Subpart A. 10 they 
are specifically mentioned in Subpart B 
only when fr.e role of responsibilities or 
Indian Tribes needs sepllJ'.Bte 
explanation. 

4. Title Ill New references are 
prcposed to be Incorporated throughout 
the proposed subpart relating to review 
of S!ate and local emergency 
preparedness planning required by 
SARA ntle m. The emergency 
preparedness planning activities 
discussed in this subpart are carried out 
under the authority of Title ID. not 
CERCLA. 

5. Incident-specific response teams 
(§ 300.115(J7). EPA proposes this 
paragraph to notify RRT members of key 
Information relating to a release when 
full RRT activation is not warranted. 
Without systematic transfer of correct 
Information. RRT members may receive 
only partial or erroneous information 
from second-hand sources as to effects 
on people or natural resources from a 
release. Systematic means of 
notification should be covered in 
Regional Contingency Plana (RCPs) so 
the DSC/RPM is not distracted from 
managing the respon1e by the need to 
maintain frequent contact with RRT 
members. EPA notes that numeroUI 
communicatiom techniques and tool1 
are becomiug more readily available to 
RRT members. For example. electronic 
bulletin boards and conference call 
1Y•tema have been med ncceufally. 

8. ~ne coordinators and 
remedialproject managers(§ l/00.120). 
The fint paragraph of proposed 
I 300.120, aeta forth all OSC/RPM 
tesponaibilitiea and activitia ap to the 
time of an actual reepome. BPA 
proposes this language to replace 
existing II 300.32(c) and 300.33(•) with 
the Items of responsibility or activity In 
a slightly different order, 1tating fint the 
basic DSC responsibility-that the OSC 

.. to be in c:Mrp al the 1eapome. It II in 
Jisbt of this respomfbilitJ that the osc 
1lllClerta1ae9 the other~ and 
l'lannins duties ad the Osc'. nlated 
activitiea with llRTmember 
reprMeDtativea. Where awrop1late, 
there Is parallel language for RPMa 
reprdlng Nmedial rupome. 

ID addition to remedial action 
reapomibilities. - RPM m&J have 
nmoval autlaoritJ rapmalbilities if. 
during the remedial proc:e11, a re1eaH II 
diacovered that will threeten public 
health or the environment within a 
timeframe lborter than that ill which the 
remedial prosram can 181pond llDd it ii 
more efficient for the RPM to ODGduct 
the actioa. 8ec:aJlle of thil overlap in 
OSC and RPM reaponsi'N1itie1, the term 
"OSC/RPM'' ii propoeed to be uaed in 
the NCP, where appropriate, to describe 
re.ponaibilitiea that m&J belong to 
either an OSC or an RPM. dep9nding on 
the particular drcmn11tanc:a of the 
ielease. 

Aclditioaally, EPA la proposins to me 
the terms OSC and RPM to apply to 
State representatives overseeing State­
lead response actions. 111erefore. 
changea are proposed in this 1ec:tian. u 
well u elsewhere in the NCP, to · 
accurately reflect this approach. 

The SMOA. a cooperative agreement. 
or another agreement, such u an 
agreement between EPA and another 
Federal agency or between mJOther 
Federal agency and a State, may 
provide far the establiahment of a 
aupport agency at a respome action. To 
clarify the responae 1tructure and the 
interaction Of the support qency and 
the OSC/RPM. a dncription of 
:respon1ibilities of a support agency 
coordinator (SAC) is proJ>CMed 1o be 
added to I 300.UO(f). There IDllJ be a 
support agency and a SAC at a lite only 
if specified in au agreement with the 
lead agency. Generally, a 1upport 
agency will not be duiglmted for 
responses to oil discharges or 
emergency releues ofbazardoUI 
wbatances. If a support agency Is 
designated in such an agfeemeDt. the · 
support ageDCJ 1U7 delignate a SAC to 
be the prime 1epie1entative of that 
~ad relpODSfhle for Interacting 
and coordinating with the OSC/RPM. 
The purpose of designating a SAC k to 
proYide a IPf!dfic penoa In the support 
agency to umt the OSC/RPM u · 
requested. In puticular,1be SAC la 
respomible for providing and reriewing 
data and documents as reqnested bf the 
OSC/RPM during the planning. clellgn. 
ad respome actmtfea. 

Changes are pcopoeed far I SCll.UO(e) 
lill88fdlng RPM rapamibilities, 
currently I 300.33(1')(14). ta reflect 
changes in Federal qency 

respomihilities dae to the CERC.A. 
a.,,.,.,tment1 ad&O. U580. Por 
example, a new paragraph. non-Fund-· 
fiunced Federal-lead, WU added to 
co-..r lites at which a Federal agency 
other than EPA or t1le USCG (primarily 
DOD and DOE) baa the lead. 

1. Notificatiotl andcommanicatioM 
(§ 300.125). EPA proposee to add the 
word "'notification" to the title of 
existing I 300.38. and to move ft to a 
new location. In EPA'• propoeed 
revfafom, notification 1tartl the 
comnumicatiom procen, follqwed by 
the determination ofwhether to initiate 
-a Federal responae. This 9eetfon has 
been Dl09ed to more eccmately reflect 
118 place In the respome sequence. Both 
the title and the location change better 
ieflect the importance of the National 
Response Center in the NRT/RRT/OSC/ 
RPMlfllem. 

EPA reiterates that statutory aild 
regulatory reporting requfrementl are 
still keyed to diachargea of oil and 
releases ofhazardous subatances · 
exceeding a reportable quantity (RQ). 
EPA II aware, however, that many . 
notifiers do not have the training or 
knowledge to determine ff there is an 
RQ of a substance involved in a release. 
Therefore, whenever there is any doubt 
about whether a release exceeds an RQ. 
EPA encourages that the release be 
reported to the NRC. Reporting ensures 
positive referral of every incident to 
each Federal agency with jurisdiction 
and/or regulatory interest. 

Tb.e NRC is taak.ed with proceuing all 
reports regardleu of the material 
involved or the reported aignific2 Da' of 
lbe incident All ieportl are puaed 
immediately by telephone to the proper 
Federal reaponse entity and recorded In 
the NRC data.bue at the time of receipt. 
Public. government. lndu.11try, or 
academic requests for acceN to 1toled 
data may be made through a written 
Freedom of Information Act requeat to 
the c.hief. National Response Center,·"' 
2100 Second Street. NW., Room 2811, 
WashiqJton. DC Z0503. See I 300.405, 
°'Di&covery or Notification." and related 
preamble diac:uaion. 

8. Detemzinatiom lo initiate respon.e 
and•pecial conditioru (§ S00.130). EPA 
proposes to comolidate in I 300.130 
language cmrently in aeYeral places In 
the NCP. TDe aection .ddresaea the 
initiation of a Federal rapome. 
providea a basic ltatement about · 
rapome Dl8DllgeJDeDl rmpomibilities of 
the co-c:bafr agencies (wtieth.er under the 
CWA or CERa.A). diM:u8el the lpec:ial 
authorities and c:ircmmtanoea that may 
affect the initiation of a response. and 
·contains crou-references to the 
relationship of the NCP to other kinda of 

http:wtieth.er
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Federal response authoritiea (e.g., 
natural disasters). Alao, for example, 
I 300.130(f) refers to the Federal 
Radiological Emergency Response Plan 
{FRERP) when a discharge or release 
involves radioactive materials. When 
EPA is required to respond under the 
FRERP. it will do 10 in accordance with 
the provisions of the U.S. EPA . 
Radiological Emergency Response Plan. 
(See EPA Report No. 520/1-81-002, 
December 1986.) 

9. Response operations (§ 300.135). 
EPA proposes to relocate existing 
I 300.33. to introduce it with language 
currently contained in I 300.33(b), and to 
keep the language that follows ft 
virtually unchanged. EPA also proposes 
to relocate the language describing the 
way OSC jurisdiction ill determined 
from current§ 300.33(a) to new 
I 300.120. This section describes the 
OSC/RPM components of the NRT/ 
RRT/OSC/RPM system. 

10. Special teems and other 
assistance available to OSCs/RPMs 
(§ 300.145). EPA proposes changes to 
existing § 300.34 to combine information 
currently in two separate paragraphs 
about special technical resources 
available to OSCs/RPMs (e.g., on 
marine salvage) and to delete 
information no longer applicable (dive 
teams and Spill Cleanup Inventory 
System). 

11. Worker health and6afety 
{§ 3lJfJ.150). EPA proposes to make 
several revisior..s to existing § 300.38 to 
bring it up to date Y.ith CERCLA and 
other changes in applicable regulations 
and policy developed since the last 
revision of the NCP. 

12. Public information {§ 300.155). The 
title of this section has been changed to 
"Public Information and Community 
Relations" to indicate that obligations in 
this area extend beyond merely 
informing the public. 

13. Documentation and cost recovery 
(§ 300.160{d)). Section 300.160{d) is a 
proposed new section of the NCP added 
in response to changes made by the 1986 
amendments to CERCLA. Section 
107(a)(4)(D) of CERCLA establishes that· 
the responsible parties are liable for 
... • • the costs of any health 
aB&essment or health effects study 
carried out under 1ection 104(i)." Th.is 
new section or the NCP responds to the 
statutory requirement by providing for 
the development of documentation to 
assure that these coats will be · 
recoverable from responsible parties at 
CERCLA sites. The responsible parties 
are liable under section 104(i) of 
CERCLA for the costs of: 

i. A health assessment for each 
facility on the National Priorities List 
(NPL): 

ii. Health uaeaments for releases or 
facillUes where Individual persons or 
licensed pbyalcfana provide information 
that indivlduall have been exposed to a 
hazardous subatance, for which the 
probable aource of such an exposure is a 
release: 

fil. Pilot 1tudies of health effects for 
eelected groups of expo1ed individuals, 
where nch 1tudies are deemed 
appropriate by the Administrator of the 
A8eney for Toxic Subatances and 
Disease.Registry (ATSDR) on the basis 
of a health assessment; 

fv. Full-Kale epidemiological or other 
liealth 1tudies as may be necesnry to 
determine the health effects on a 
population exposed to a hazardous 
substance f.rom a release or threatened 
release, where deemed appropriate by 
the Administrator of ATSDR on the 
basis of a pilot 1tudy or other 1tudy or 
health assessment; 

v. Establishing a registry of exposed 
persons: 

vi. Population health surveillance 
programs for exposed populations: and 

vii. Steps necessary to reduce 
exposure and eliminate or aubstantially 
mitigate the 1ignificant rislc to human 
health, including but not limited to 
provision of alternative water supplies 
and permanent or temporary relocation 
of individuals. 

In addition, section 104[i)(5) of 
CERCLA authorizes health effects 
research addressing inadequacies in the 
existing health rislc information on 
substances frequently found at CERCLA 
sites. 

This research is based on the data 
inadequacies identified in the 
toxicological profiles on the 1ubstances 
selected under section 104[i)(2)(A). 
These substances are selected for their 
potential human health risk in terms of 
(1) chemical toxicity, (2) frequency-of­
occurrence at NPL 1ites. and (3) 
potential for human exposure. This 
research reduce1 the inadequacies in the 
existing health effect data base by 
further determining the health effects of 
these 1ubstances or by developing the · 
techniques and methods to further 1uch 
determination. A more complete data 
base on these 1Ub1tance1' health effects 
will allow EPA to estimate better the 
health riab at NPL 1itea. · 

To mlnlm!u duplication of health 
effects research acrou the various 
government programs, and to minimize 
unneceull?)' cost recovery actions, 
whenever possible, EPA and ATSDR 
will coordinate the research proirams 
under the Toxic Subatances Control Act 
(TSCA), the Federal Insecticide, 
Fungicide, and Rodenticlde Act (FIFRA). 
and the National Toxicology Program 
(NTP) to fill the data inadequacies 

identified in the toxicological profiles. 
Thia position II consistent with CERCLA 
aection 11M(i)(5)(D) which itates: 

It ii the eenee or the Coagre11 that the 
coeta of research program1 under th.is 
paragraph be borne by the Dianufacturen and 
proceallOlS of the haza.rdOUI substance in 
question. u required ID programs of 
toxlcolasical letting under the Toxic 
Subatanc:a Control Act. Within 1 year after 
the enactment ofthe Superfand Amendments 
and Reauthorization Ad. of 19116, the 
Adminiatrator ofEPA shall promulgate 
regulationa which provide, where · 
appropriate, for paymmt of such costa by 
manufacturen and proceaora under the 
Toxic Substanca Control Act. and 
reglltranta under the Federal lmectlcide. 
Fungicide. and Rodentlcide Act. and remvery 
of IUch C09b from respomible parties under 
th.is Act. 

In many cases. the cost of research 
conducted under these programs is 
already home by the manufacturers. the 
processors. and the registrants of the 
substances as intended by the Congress. 
The existing regulations under TSCA 
and FIFRA allow EPA to pass the major 
portion of the research costs to them. 
For example, 40 CFR Part 716 requires 
submission of health and safety studies 
on chemical substances selected for 
priority consideration for testing rules 
under section 4(a) ofTSCA. Under 40 
CFR Part 158, manufacturers and 
processors of pesticides are required to 
provide health and environmental risk 
information on pesticides for which 
registration is sought. 

Where costs are incurred that are not 
otherwise home by manufacturers, 
processors, or registrants, any agency 
conducting health effects research 
initiated by the Administrator of 
ATSDR. under the authority ofCERCLA 
section 104(i), should maintain complete 
documentation of the expenditures 
related to thi1 research and submit these 
documents to EPA for cost recovery 
actions. 

14. DSC reports (§300.165). EPA 
proposes to leave current I 300.40 
largely unchanged. except for an 
increase in the time for submitting OSC 
reports from 60 to 90 days. This change 
is viewed as giving the OSC a more 
realistic amount of time in light of the 
OSC'1 many other responsibilities. EPA 
expects that. wherever possible, all or 
parts of reports prepared to meet other 
requirements can be uaed with little or 
no revision to meet review needs of the 
RRTs and the NRT. An OSC report'• 
reco=endations may be a source for 
new procedures and policy. 

15. Federal agency capab11it.ies 
(§§ 300.110 and 300.175). EPA is 
proposing that the description of the 
capabilities of Federal agencies with 
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respect to response (CIL'Tenlly l 300.231 requiremenU01 Stata and.local 
be reorganized to hi&lifi&ht the . plannina, the NCP'lis.a alwqapro'\dd'ed 
leadership.roles of EPA and the USCG. for coordiAatiea witJi such entities and 
EPA also proposes to amend the plana where. tDey. exist...SABA Title. m.. 
regulation to refer to &A•s tegal· however, nQw. teqµirea. de.velopmeat ofa. 
expertise in lilterpreting CERcr.A and' State and )gu!pTanoing structure and. 
other emdronmef!taUawa. A~ditionaDy, . local ameqiency response. pl8.ll5. 
EPA is.proposing to reville and' update Title mprovides tlie mPL'bani&m fur 
the descriptions ofsome ofdie other citizen. aad localgaveromentaccea1 tc> 
agencies' capabilities andexpertise infarmati'ml.amcarning,potential 
relatm hi preparedness planning and chemicaliazarda.pz:eslllllfn..the.il' 
respome. Fartflermore.EP'.A is. addmg, & . comm1mitiea Thia fafnrmattcmlncludes 
paragrspfr.describ~ the Nuclear . . requfrementdor the 1111bmissimi.of 
Regulatory CounqiSsion's. capaolfiJfes . material:ufaty data sheet& and 
and expertiin: b:7 reBectthe:&ct that the emergency andluwudous.cli,.,.ical 
Commission.was: recently added to the iovenlar! fQrma. to Stale. and local 
NRT mem&ershqr rol1~ Itsfiaald be noted govemmentc.andfos tfie.submission.of 
that the-pmpo1e ofthese aectfum'fa to toxic. cbemiraI i::e!ease fm:ms. to. the. 
discuss the-special capabilitie5' agencies' States. andEPA..-mie.malsa:ContaiDa 
have-and the assfstam:e they can.render general provisiooa. coaceming. 
d'ID'ing' 11DTresponse action. These. · .,~training. remw of 

·sections are not intended· ta apec:ificalty emeqency qsllµDa.. trade-secret 
ac6-es& Federal facilities. protectioo; pmvi.ding.infoi:mation. to. 

16. NifngtWemme1ttaf ptuticipatio11 healtlr pm(easianals.public aWlilaFJili.ty 
(§ 30(1;18$). nil'section. deelso with tfle­ of information.. enforrement. an.di citizen. 
use al volunteers mSl!perfwtcl response suils. Regurationa impfe!Jleofin& Ti.tle m 
actWM. Useofvotmrteenmaybe­ are codifieriat.CO.CFR Subcliapter J. 
eppropriate·wlien it can be done in a EPAwill refelen.ce Titl,e,filimd these. 
safe and welt-organized way. ·Ke:r to the­ regulations in Subpart C wli.ere 
t:ae of vobm~ f8. capabte leadership­ appropriate.. . 
on tbe put ofknowledgeaWe-omaal's­ Z.. DSC"1111.ihgenc.y plans.. The name 
and areas of work that are- suitable- to­ and contEnls of ..Federal I.ocal ~· 
these indMduals. Prier 119- the-•se of have ~enmodifi.ed..EPA pmposes to 
volwit:ess.. sppropriate c«tllider.a&n use the new name ..asc contingency 
must be, given: lo: the iasae- of Babitity1Qr plans" to :replal:e. tJi.e.oame. "Federal 
volunteer-action. with regard to its effect local plan" in ordei: to. remove. ambiguity 
on boda the: lead agem:y·and 011. tJie. in tlie. phrase. "Federal fQcal" and. 
,-o~.t!iiemae~ . bec&llSP the OSC i&respnnsihfe Un: 

1?.NatiollOlS~m fozrErrrergtmc:y developing. tiese. plaoS:.~als.o 
Coo.n.fr'i:rm!ira.. ln.Jmmm:J-198a,. tie have been made ta describe. Detter what 
President approved. th~~ Systan these plan& are and to id~ how they 
for Emergency Coordination (NSEQ... are different fiom and linked to tJi.e. · 
The NSECia.a.mechamsm:fm-~ "emergenCl( plans." required hy section 
that the Federal go~emmeat provides. 303 of SARA. 
aasistawle to Stat~ anct local B. Point of Clarificationgovernmelt!9' ~ ..extreme ca.tasb-Op!Ue: 
technologicalnatural orotherdomestic: Title mdefinitions offacility ana 
disasters: of 11a&nal ligniScance:." ~ release. Tille.mIUld'CERCI.A pn>Nide 
Presidentmay activa1e·the NSEC io: dlle slightly diff.eriog d'efim'lians ar the. terms 
event of a cataatmphic en.W:omnentaL · "facillty- and "'i'elease."'Affected parties. 
mc:ident.. As additional infamwiao should care.furry note these. differences 
regllftling the implementatioo.ofNSEC and their applica~ to requirements 
become~ available-. it may be:. necessary in Title mand: CERCLA. . 
to meb additional revisions; to-the NCP. ·SubpartEJ;-OpenztioDal ll::esponse 
Subpart C-PfanningandPreparedness Pllasesfair Oilllanr:waJ: 

Proposed Subpart C.revisH current Prepoed'Subpart D' corililins onl:y 
Subpart D·and provides. an extenstve minor revisioos. to current Subpart E'. 
aoss-reference to SARA. Titla m (tha Proposed I 300.300{b)inc1Udea a 
"'Eme~cy.Pla.nnina·and.Communj~ reference ta the EP'ARegional' 
R.ight-to-Kno.w Aa of ~·~and its emergency response teTephone number. 
regulations. al 40 CER. Suhchapter J- Another modification to [.300..300(bland 

the addition oU 300.300(.c! have been.
A. MajGrReYisiOns· . proposed to clarify tliat in the caae of 

t. SARA Title III: Histaricatri~ tlie. required' reports ofoil discluuges.made. 
NCP has provided: for FederaJ planning by the. person in. cliall!~ ora.v.easet QI' 

and coordination entities and for facililJ!., repods mustbe. made to the. 
Federal' conting,ency pl'ans. Altliough Na.tional Response Center (,NB.Cl.In. 
there.Ii.as previoual:!f heeii. no Federal' other cases. reporting ta the- NRC.is. 

encouraged- bui no.t m.IUlda.tary {this. · · . 
section- is. ~tentwith the cbase&.tG 
the connlei::psrt amtiao: ie Subpart E. -
MDiscovery ar-Notificatian .. ll 300.405.}l.. 
Proposed- l. 3tn3os{d) cWifies. the · 
requirement fm OSCnotification. ell'. 
naturalz:eSOlllC:e trwiWsand JUbs it. 
consistent with the. wo;dina ia I 300A.10l 
Proposed I 300..3lO(c) requires- that. : 
applicable. or releT&Dt ud appmopri&te: 
l.'8Cpllrement& be:met ie. the ciiapGaal.af 
material& ~erad. illt cleanup . . . 
operations.Fiaal4'1 proposed 
I 300.320(.b)OOi describea apptopEiate: . • r • 

rasponsea. fer. medium and major-ail · · :. 
· discheqes.. which.&re1desclibed 
separately iB emtina; n 30B.sstb)(4}l 
8114~1(St. 

Sa/;part~arardUusSUlisttmce 
Response 

11'heHa.zardous Su~B.~ 
subpart contains a detailed plan 
coveJ:il!& the: entire!8D8~oi aalNrizedi 
activities involved in abaqaod 
remedJ!ing-~as~ ortbreatsaf 
releases of ham:dous anbstaaces. 
pollutanU. azrcontaminmitl!t. EPA.ill 
proposing major revisioD.SJtO>the 
haza.rdcms'. substance respoBBe 
autbmiti.es iocluded. iD the NCP. 'the 
revisions ioct:irpomte amendinenl!J to 
CERa.A and rect"gaaize the sectieRs. of 
the subpat to: coincide-with the-ge-1 
order of established pmcedures.during 
response. 

'SpecificaH-y., EPA ieipniposiRgob 
expaiid c:um:at f 300.62 vn tke-St&te-Jde. 
into-" separate-~bparl (newSUbpaltF}. 
which incorporafel> the aew Sf41Cie­
involvemem regula~ &ctto mMe 
the· entire dieeussion· to- appell!' after the 
Hazardou Substance· Response­
subpart-todayproposed to·be . 
redesignared as"'Subpart E:"' EPA Mso­
proposes to- reviee and! ref<>rmat eurTent 
§ 300.61 on commum1y· relatiom Ila' thei 
it is no- longer-a separate·~on hut IS' 
incorporated into· the-otheraectiona u 
appropriate-.. FUrdiermore-. EPA ill' 
proposing· to- rename and' remg,mize th~ 
sections in Subpart E as follows: 

I 300.400 een'.eral. 
I 300.405 Diacovecy or DOtifii:atian.. 
I 300.410 Removaf alte evaluation. 
I 300.415. Removat action. · 
I 300.420 Remedial aite' e:nlnaticm 
I 300.425 Eiilltblis&ing-remediaJ. prieritiea. 
I 300.4311' Remedial. !Dveetigalion}f'eaaibitiq' 

atudy. (Rll~ and:aelecticmof1:81mdy. 
I :m.435· Rwmedial d.es~didadiml.. 

apemtion aad.mainleDanca. 

General Framework for-Responding ta 
Releases 

Before discuaaios. the. raviaimza 
section-by-section, it ia useful to. reviaw 
the general framework for responding \0 
releaa.ea af hazardous sul>&tllllCe8. 

http:releaa.ea
http:autbmiti.es
http:ciiapGaal.af
http:cbase&.tG
http:the-NRC.is
http:there.Ii.as
http:NB.Cl.In
http:enmodifi.ed
http:refelen.ce
http:aWlilaFJili.ty
http:tfie.submission.of
http:1111bmissimi.of
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pollutants, or contaminants. The 
framework outlined in the 1982 NCP and 
refined in the 1985 NCP and in this 
proposed revision to the NCP 
e11tablishes general procedare11 for 
discovery or notification. response, and 
remediation of releases that pose a 
threat to human health and the 
environmenl EPA'11 primary 
consideration In CERCLA response 
actions is that remediea be protective of 
human health and the environmenl The 
variety of releaaes and threats 
encountered. however, ma1te11 it 
nece11ary that apeclfic response actions 
and cleanup levels be determined on a 
lite-by-1ite basis. Therefore, the . 
function of the NCP la to delineate how 
such site-specific decisions on response 
actions will be made. 

CERCLA authorizes EPA to 
administer response actions in several 
ways: 

i. EPA can take direct action using 
Fund monies: 

ii. Under EPA oversight. responsible 
parties can undertake a response action 
as a result ofEPA's enforcement 
authorities: ·and 

iii. States can undertake a response 
action using CERCLA monies pursuant 
to a cooperative agreement with EPA. 

1. Discovery or notification. The first 
step in the respolllle proceH occurs 
when there is discovery or notification 
of a release (the definition of "release" 
in Subpart A includes threat of release). 
This discovery or notification occurs in 
the various ways described in I 300.405. 
As described in that section. notice of a 
release is typically directed to the 
National Response Center. Once Federal 
officials are aware of a release, there 
are two types of responses: Removal or 
remedial. Before any response action is 
taken, however, the conditions and 
problems at the site must be evaluated. 

2. Site evaluation. When notice of a 
release is received. EPA will consider 
the reported facts and circumstance• to 
determine whether a removal or a 
remedial site evaluation ahould be 
undertaken. 

The main differences between 
removal and remedial site evaluations 
are their respective purposes and the 
amount of time available for conducting 
the evaluation before an action must 
begin. When a lead agency conducts a 
removal aite evaluation. the agency 
usually hH some reaaon to believe that 
a prompt action may be needed. If there 
la any indication that there may be an 
emergency or other time-critical 
situstion. the releBlle Is evaluated for 
possible removal action. The same Is 
generally not true with remedial site 
evaluations because the primary 
purpose of a remedial aite evaluation is 

to aaaisf'ln determiniDg whether a 
releaae 1hould be included on the 
National Priorities IJst (NPL). (See
I 300.4Z5(b); urgent 1ituations do not 
allow for developing the more 
comprehensive data required In 
remedial site evaluations to score the 
site for the NPL.) 

It should be noted, however, that 
removal and remedial site evaluations 
overlap. Information gathered during a 
remedial 11te evaluation may Indicate 
that the contamination or one portion of 
the contamination at a site 1hould be 
addressed by the removal program or 
Information gathered during a removal 
site evaluation may indicate that the 
contamination at a site can be better 
addreaaed by the remedial program. The 
important point ia that when the lead 
agency receives notification of a release, 
It makes a quick determination as to 
whether the site 1eems to be a likely 
candidate for removal action. If the 
release does not immediately seem to be 
a likely candidate for removal then the 
release ia listed on CERCUS for a 
remedial 1ite evaluation to be conducted 
in the future. 

Because of the pressing nature of 
removal response. a removal PA/SI is 
characterized by a quick assessment 
When the OSC ia responding to an 
explosion or transportation spill. a 
removal site evaluation may involve 
only an on-site assessmenl Where more 
time ia available (for a non-time-critical 
removal), a removal site evaluation may 
involve a review of any existing 
information available on the release 
plus an on-site evaluation. including 
1ampling. During these evaluations, the 
lead agency generally reviews 
conditions of a release to see whether 
the release is from a discrete source. 
Due to the limitations on removal 
actions, the removal program is 
generally unable to address large areas 
of contamination. i.e., where there is not 
an identifiable discrete source. For 
example. the lead agency may look for 
unstabilized tanks, drums, lagoons, or a 
small area of highly contaminated 1oil in 
evaluating the urgency of the release. 
Section 300.410 describea in more detail 
the removal site evaluation. Including 
when ii la terminated. The aiferia for 
removal actions described In 
I 300.415(b){2) are used in the removal 
site evaluation to determine whether a 
removal action may be appropriate. 

Remedial PAs and Sis are more 
comprehensive and structured because 
there la not the 18Dle time constraint as 
there ls for removal PA/Sia. A remedial . 
PA will consist of a review of existing 
Information and may Include on-site or 
off-site reconnaiHance where safe and 
appropriate. After the PA la complete. 

the lead agency will prepare a report 
that describes the characteristics of the 
releaie and recommends whether 
further remedial evaluation is 
warranted. At sites where further action 
la indieated. the lead agency will 
conduct an SI that will build on the 
Information collected in the remedial PA 
and involve, as required. on-site and off­
1ite field investigations and sampling. 
Data gathered during the remedial PA/ 
SI are used to evaluate the release using 
the Hazard Ranking System (HRS) to 

. determine whether the lite should be 
listed on the NPL. For more diacuasion 
on remedial site evaluation see the 
preamble 1ection below, "I 300.420­
Remedial Site Evaluation." For more 
dlacusaion on the NPL. see the preamble 
section below, .. , 300.~Eatablishing 
Remedial Priorities." 

3 . .Relnovalactions.Afterconducting 
the removal site evaluation (or, as 
appropriate, during a remedial activity) 
the factora described in§ 300.415(b)(2) 
are considered in determining whether 
or not a removal action is appropriate. If 
the lead agency determines, upon 
consideration of 1JUch factora, that a 
removal action ia appropriate, actions 
shall begin aa aoon as possible to 
prevent. minimize, or mitigate the threat 
to human health and the environment 
(Section 300.415(d) describes the types 
of measures that may be taken.) 
CERCLA requires the termination of 
Fund-financed removal actions after 12 
months have elapsed from the date of 
the initial response or after S2 million 
bu been obligated unless statutory 
exemptions apply. 

EPA hu conducted removal actions in 
response to a wide range of situations 
including. "midnight dumping" and other 
illegal disposal releases from active 
manufacturing or waste disposal 
facilities, and transportation-related 
incidents. in addition. removal actions 
may be conducted In reaponse to a time­
critical aituation at a remedial response 
site. For example, a removal action may 
be required to stabilize an NPL site 
before remedial response activities can 
begin. or a removal action mar be 
neceHary In response to a sudden 
dangerous situation such as a fire or 
explosion that occurs during a long-term 
remedial response. 

lo situations involving immediate 
threats. it la not difficult to determine 
that use of removal authorities is 
appropriate. lo Jen obvioua situations. 
however, the lead agency must rely on 
the best technical judgment of Its 
response personnel to determine 
whether ute of removal authority or 
remedial authority i1 more appropriate 
to addreH the Identified threats. On­



Federal Register f Vol. 53, No. 245 f Wednesday, December 21, 1988 f Proposed Rules 51405 

scene coordinators and remedial project 
managers are charged with using all the 
information available to them at the 
time to determine how quickly a 
response must be initiated and, 
therefore, which response authorities 
are appropriate. 

Notwithstanding the.discussion of 
lead and support agency conduct of 
removals, potentially responsible parties 
may undertake these activities under 
EPA oversight as a reSult ofEPA'• 

. enforcement authorities. 
4. Remedialresponse-I. Remedial 

investigation/feasibilitystudy and 
selection ofremedy. The lead agency 
generally will conduct a remedial 
investigation (RI) and feasibility study 
(FS) (although actions may be initiated 
at any time prior to. ciuring. or after the 
RI/FS when there is a need or 
opportunity to reduce or control risk or 
prevent further envhomnental 
degradation). The purpose of the RI is to 
gather sufficient .data to Characterize the 
conditions at the site in order to assist in 
determining the appropriate action. The 
RI should be focused so that only data 
needed to develop and evaluate 
alternatives and to snpport design are 
collected. Nonetheless, because of the 
complexity of the problems, it can take 
many months of investigatory and 
sampling work to characterize properly 
the pathways of exposure to the 
sUITOunding population. the hazardous 
substances that are present at the aite, 
the concentrations of these substances 
in various areas of the site, and other 
conditions that must be understood 
before the best remedy Can be selected 
for that site. , 

As the problems at a site are 
beginning to be understood. a feasibility 
study is conducted. The purpose of the 
FS is to develop and analyze 
alternatives for appropriate action. The 
level and detail of the analysis will be 
tailored to the scope and complexity of 
the action needed. As the impacta of 
these alternatives and other factors are 
considered. the number of alternatives is 
reduced. A remedy is selected in a 
Record of Decision baaed on these 
studies. The proposed regulaqon and 
preamble for § 300.430 explain in detail 
the RI/FS and selection of remedy 
process; therefore details of the process 
will not be repeated here. 

ii. Remedial design/remedial action 
and operation and maintenance. After 
an RI/FS has been completed and a 
remedy has been selected, the lead 
agency designs the remedy. The 
remedial design atage includes 
developing the actual plans and 
apecifications for the aelected remedy. 
When this is completed. the lead agency 
conducts and completes the remedial 

action. After a joint inspection of the 
remedy following the completion of 
construction. the State or other 
appropriate parly (e.g., a Federal 
facility) will generally assume 
responsibility for ensuring that the 
remedy la operational and functional. 
After the lead and support agencies 
have determined that the remedy la 
operational and functional. the State or 
other appropriate party la responsible 
for operating and maintaining the site as 
needed. Section 300.435 describe• 
remedial design/remedial action (RD/ 
RA) and operation and maintenance 
(OA:M) activities. 

Notwithstanding the discussion of 
lead and support agency conduct ofR.l/ 
FSs, RD/RA.a. and O&M. potentially 
responsible parties (PRPa) can 
undertaJc:e these activities as a result of 
EPA'• enforcement authorities. 

5. Relationship between remuval and 
remedial activities. It is important to 
note that respon.se to releases of 
hazardous substances does not follow a 
atraight aequential path from discovery 
through removal to remedial action. 
Although the NCP sections on removal 
site evaluation and removal actions 
come before the -remedial site evaluation 
and other remedial aections, in reality, a 
decision to eonduct a removal may be 
made at any time in the remedial 
process, and sites initially evaluated or 
addressed by the removal program may 
be.refened to the remedial program. 
Thus the need for removal is considered 
during a remedial PA. a remedial SL RI/ 
FS, and actual remedial action. If a 
removal action does not fully address 
the threat poaed by a release, the lead 
agency will ensure an orderly transition 
from removal to remedial response 
activities. The removal program is 
intended to addresa releases that pose a 
relatively near-term threat that can be 
addressed within the atatutory limits. 

·The remedial program is intended to 
address significant releases that cannot 
be addressed under the removal 
program. There will always be some 
overlap between the two programs, and 
it is Important that they work closely 
together. The goal is to ensure that the 
most aignificant threata are addressed in 
the most efficient and effective manner. 

6. State participation. State 
participation is critical to the responae 
program. It is EPA'• intention that the 
States and EPA function as partners, 
and States are encouraged to participate 
in all facets of the response process: 
RemovaL pre-remedial. remedial. and 
enforcement. EPA proposes to use 
general agreementl called Superfund 
Memoranda ofAgreement (SMOA) to 
delineate non site-apecific Federal/State 
interactiona and responsibilities. Site­

apecific State-lead actions are 
undertaken via cooperative agreements 
between the State and the EPA Region. 
For more information on State 
involvement see proposed Subpart F of 
theNCP. 

1. Public participation. 'CERCLA 
requires the opportunity for 
participation of the public arid of PRPs 
in the remedy selection process and the 
development of the administrative 
record aupporting the remedy selected 
(see Subpart I). The NCP discusses the 
opportunities for publ,ic and PRP 
participation. including comment . 
periods, public meetings. and formal 
community relations plans specifying 
interactions at each remedial action site. 
In enforcement actions. there will be 
comment periods for consent decrees 
and. in the removal action process. 
participation is encouraged to the extent 
allowed by the exigencies of the 
situation. The public participation 
requirements have been incorporated 
into each of the sections where they 
apply (e.g~ H 300.415, 300.430, and 
300.435). See Subpart E. § 300.430 
preamble section below, "H. Community 
Relations." 

8. Federal facilities. CERCLA 
emphasizes the application of the 
Superfund program to Federal facilities 
mdicating the intent of Congress that 
Federal agencies address releases from 
auch facilities with attention equal to 
that given by EPA to non-Federal aites. 
Unless a provision specifically 
addresses Fund-financed activities only, 
all provisions in Subpart E (and 
throughout the NCP, as appropriate) 
apply to Federal facilities. 

Subpart E: Section-by-Section 

A section-by-section discussion of the 
proposed revisions to Subpart E follows. 
in order of appearance. with two 
exceptions: Community relations and 
applicable or relevant and appropriate 
requirements. These requirements are 
described in their own aeparate 
preamble aections because the 
requirementl are interspersed 
throughout the Subpart E regulatory 
sections. 

Section 300.400 Generol. 

This section revises existing NCP 
§ 300.61 and contains a general 
discu!Sion of the prerequisites. methods, 
criteria, and limitations of response 
actions addressing hazardous aubstance 
releases. 

A. Major Revisions 

1. Limitations on response 
(§ 300.400{b)). Amendments to CERCLA 
aection 104(a)(3) added aignific'lnt 

http:respon.se
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limitations on response 11uthorities. 
Those limitations have been 
incorporated into the NCP through the 
addition ofnew§ 300.400{b). The 
proposed section states 1hat the Fund 
may not be used to respond to releases 
of naturally occurring sub1tance1. to 
releaies from products that are a part of 
the structure of a building 11nd result in 
exposure within that building, or to 
releases into drinking water supplies 
due to deterioration of the water syatem 
through normal use. However, there 11 
an exception allowed. The Fund may be . 
used to respond in cases where the lead 
agency determines that the release is a 
public or envininmental emergency and 
that no other person with the authority 
and a.pability to respond will do so in a 
timely manner. EPA expects these 
exceptions to be rare. 

An example of the first type of · 
situation for which the Fund la not 
available for response ii found fn the 
Reading Prong and other areas, where 
high levels of radon were discovered 
inside buildings erected on naturally 
radioactive formations. Examples of the 
second type of situation are chemically­
treated wood or masonry materials 
containing radionuclides which may be 
part of the structure of a building and 
result in expcsure to persons in that 
building. Examples of the third type of 
situation are releases of lead and other 
contaminants into a municipal drinking 
water supply system solely from the · 
natural deterioration of pipes and welds 
in the system. 

2. Entry and access(§ 300.4(}()(d)}. 
CERCLA section 104(e)(3) allows any 
cfficer. employee, or representative of 
the President. duly designated by the 
President. to have access to vessels. 
facilities, establishments, or other 
places, where any hazardous substance, 
pollutant. or contaminant may be, or has 
been released. generated. stored. 
treated, disposed of. or transported from 
or where access is needed to determine 
the need for response or the appropriate 
response or to effectuate a response 
action under CERCLA. As one method 
of enforcing such authority, where 
consent is not forthcoming, CERCLA 
section 104(e)(5) authorizes the . 
President to issue administrative orders 
for entry and access to such property. In 
E.O. 12580 the President delegated this 
authority to Executive departments and 
agencies. To ensure full understanding 
of the scope and proper utilization of 
this authority, EPA proposes to include 
in§ 300.400(d) the requirements for 
administrative orders, the scope of 
orders, the activities permitted under 
orders, and certain content. delivery, 
and enforcement aspects of such orders. 

In11ccordance with CERCLA'a 
increased emphasis on private party 
response, EPA specifies in this section 
that it may designate a potentially · 
responsible party as EPA'a· 
representative solely for the purpose of 
-acceas. ud that it may exercise the 
authorities contained in eection 104(e), · 
Including iuuing an administrative 
order, to gain access for the potentially 
respomlble party. Such designation will 
only be Wied where the potentially 
responsible party is conducting a · · 
response action pursuant to an 
administrative order or con.sent decree 
and the designation ii in a~ce 
with relevant EPA policy. 

"3. '"On-aiteHfor permitting purposes 
(§ 300 • .fOO{e)). Section 121(e) of the 
amended CERCLA states: "No Federal. 
State, or local permit ahall be required 
fur the portion of any removal or 
remedial action conducted entirely on­
site, where such remedial action is 
selected and carried out in compliance 
with this section." EPA proposes to state 
that on-site permits are not.required for 
response actions taken by EPA. other 
Federal agencies,"States, or private 
parties pursuant to CERCLA sections 
104. 100. or 122. For the purposes of 
implementing this section. EPA has 
proposed to defme the term ..on-site" in 
§ 300.400(e)(1) to include the "areal 
extent of contamination and all suitable 
areas in very close proximity to the 
contamination necessary for 
implementation of the response actioIL" 

Flexibility in defining a site is 
necessary in order to provide 
expeditious response to site hazards. 
EPA emphasizes that the lead agency 
must always comply with the 
substantive requirements that would 
otherwise be included in a penuit and 
that the NCP requires public 
participation in the remedy selection 
process. EPA also believes that required 
approval Gr consultation by regulatory 
bodies la analogous to permit 
requirements and is encompassed 

· within the CERCLA section 121(e) 
exemption. However, EPA intends to 
consult closely with the appropriate 
regulatory authority where time permits. 
The definition will exempt the lead 
agency only from administrative 
processes. These administrative 
proceHes could otherwise delay 
implementation of a response action for 
several months. 

The definition of won-site .. ia intended 
to address the following types -0f 
situations. F'1r11t. remedial actions 
frequently involve treatment systems 
that require significant land area for 
construction. For example, an 
Incinerator cannot be placed on top of 

contaminated soil but may reqUire some 
area adjacent to the area of 
contamination. Situations have arisen· 
where the contamination is in a lowland 
marshy area and it ii not possible to 
locate an incinerator or construction 
staging area in the marshy area but it is 
possible to do so in an: uncontaminated 
upland area in very close proximity. 
Moreover, the •areal extent of 
eontamination" ii intended to include 
·sites where areai of contamination are 
discrete rather than continuous but are 
within reasonablydose proXimity to 
one another. The decision document 
should describe the boundaries of the 
site. A second situation ia where a 
containment structure or a slurry ~all to 
contain contaminated material must be 
built adjacent to the contaminated. 
material. not In the contaminated area. 
Third, a ground water plume may 
extend several miles from the 1ource of 
contamination or the IOUl"Ce may not 
even be defined at the time of .response. 
If the remedy selected is to intercept the 
plume and treat the ground water 

· upgradient of a drinking water supply, 
the treatment facility must be placed 
near the point of interception. 

EPA's interpretation of CERCLA 
section 121( e) is that each of these 
situations falls under the purview of thal 
section and that pec:nits are not 
required for the activities. For this 
reason. EPA has proposed a flexible 
definition of "on-site.. that can be 
tailored to specific cases. However, as a 
matter of policy, EPA will implement the 
proposed definition with certain 
limitations. It is EPA·s general policy to 
invoke the permit exemption only when 
the area within very close proximity to 
the contamination is necessary for 
implementation·of the portion of the 
response action relating to the 
hazardous substance with which it is in 
proximity. An example is an area of 
contaminated soil and contaminated 
ground water that extends several miles 
from the contaminated soil The remedy 
selected includes-incineration of the 
contaminated soil and pumping and 
treating the contaminated ground water. 
plume. Following EPA's policy in this 
example, the lead agency would locate 
the pump system along the 
contaminated ground water plume, as 
necessary, without a permit; but. it 
would only locate the incinerator near 
the contaminated soil The lead agency 
would generally not locate the 
incinerator several miles from the 
contaminated soil over the plume. In 
such a case, where the incinerator must 
be located far from the source, the lead 
agency, in accordance with this policy. 
should obtain a permit. 
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EPA'• interpretation of "on-site" 
further includes situations where the 
remedial activity occun entirely on-site 
but the effects of such activity cannot be 
strictly limited to the site. For example, 
a direct discharge of CERCLA 
wastewater would be an on-site activity 
if the receiving water body is in the area 
of contamination or is In very close 
proximity to the site, even If the water 
nows off-site. . . . 

EPA notes.that section 104{d)(4) of 
CERCLA allows EPA to treat non­
contiguous facilities 88 one where those 
facilities are "reasonably related on the 
basis of geography, or on the basis of 
threat or potential threat to public · 
health or welfare or the environment. .. 
EPA Interprets ibis iection to allow it to 
elect to treat several ~Cl.A facilities 
as one "site" for purposes of section · 

· 121(e). Under this approach. hazardous 
substances from several CERCLA 
facilities could be managed on.Site at 
one of those CERCLA facilities without 
having to obtain a permit for the wastes 
that are brought from the other CERCLA 
facilities. Among the criteria EPA uses . 
to treat non-contiguous facilities as one 
site are that the facilities are reasonably 
close to one another and the wastes are 
compatible· for the selected treatment or 
disposal approach. EPA solicits 
comment on whether to limit this 
approach to situations where the non­
contiguous facilities are under the 
ownership of the same entity. · 

EPA is considering several other 

possible ways of defining "on-11ite" for 

permitting purposes. Each of these is 

described and discussed briefly below. 


i. Define ·~on-site" as the areal extent 
of surface contamination. This concept 
is similar to the RCRA concept of a 
hazardous waste management area. It 
would make the definition of "on-site" 
more definite but would have several 
problems. First. there are CERCLA sites 
that have relatively minimal or no 
surface contamination because the 
contamination is primarily in the ground 
water. This definition would mean that 
in certain cases there would be little or 
no area thaf would be considered "on­
site" and exempt from permits. Second. 
this option would mean that permits 
would have to be obtained in cases 
where the construction or staging area 
cannot be located on top of the 
contamination. even if the staging areas 
were in very close proximity. As 
described above, these administrative 
processes could delay remedial actions 
at many sites even after there bas been 
public comment on the proposed 
remedy. 

ii. Define "on-site" as identical to a 

CERCLA facility. The term "facility" is 

defined in section 101(9) of CERCLA 


(this definition is repeated in § 300.5 of 
the NCP) as "any building, structure, 
installation. equipment, pipe or pipeline 
(including any pipe Into a sewer or 
publicly owned treatment worlcs), well. 
pit, pond, lagoon, impoundment, ditch. 
landfill, storage container, motor 
vehicle, rolling stock. or aircraft, or any 
1ite where a hazardous substance has 
been deposited. 1tored. disposed of. or 
placed. or otherwise come to be located; 
but does not include riny consumer 
product in consumer use or any vessel" 
Defining the term "on-ilite" to be the 
l8Jlle 88 "facility" probably would .allow 
the lead agency to follow a plume and 
construct a treatment system over the 
plume without obtaining a permit 
because of the phrase ..or any site where 
a hazardous 1ubstance has been 
deposited • • • or otherwise come to 
be located." It would not, however, 

. address the concem that 
noncontaminated land may be needed 
88 a construction staging area and may 
be an integral part of the remedial 
action to be taken. In addition. it should 
be noted that it is often difficult to 
define a CERCLA facility boundary. 
When a site is listed on the NPL, an 
attempt is made to describe the facility 
and its boundaries. However, the extent 
of contamination is not always known 
at that point in the process. Later, during 
the Rl/FS stage, the facility boundaries 
may be better defined. 

iii. Define "on-site" as the facility plus 
any contiguous area necessary for 
carrying out the response. This would 
address the problem descri}?ed in 
number (i) above but the requirement of 
contiguity may present other problems. 
For example. sometimes it may not be 
possible to locate the construction 
staging area directly contiguous to the 
facility; perhaps there is unused railroad 
property between the facility and the 
proposed staging area or some other 
similar obstacle. 

Iv. Define "on-site" as encompassing 
the area having the same legal 
ownership as the primary contaminated 
area or areas. This definition would 
limit the permit-free areas available for 

.- staging and implementing response · 
actions. Because the site would be 
defined in terms that do not directly 
relate to the contamination. there may 
be situations where the ability to 
implement a remedy expeditiously la 
artificially constrained by the proximity 
of the property line. · 

B. Other Revisions 

1. Current §300.Bl{b}. This paragraph 
has been deleted to conform with 
amendments to CERCLA section 
104{a)(l)(B). The former CERCLA 
section 104(a)(l) and NCP authorized a 

response action "unless the President 
determines that such removal or 
remedial action will be done properly by. 
the owner or operator of the 
facility • • • or by any other 
responsible party." The change to . 
CERCLA and deletion of this 1ection 
from the NCP clarify that the Federal 
government ia not precluded from 
conducting aresponse action. merely 
because responsible parties have 
Indicated a willingness to take some · 
form of reapotjle action. . 

2. Health assessments (§ 3Q0.400{/)). 
'l'hi1 paragraph bas been added to . 
codify the reqtiirements of CERCLA 
section 104(i) that a health assessment 
be performed by ATSDR at each lite 
proposed to be listed on the NPL or In . 
response to a petition for a health 
assessment 

C. Points of Clarification 

1. Pollut.ants and Contaminants. 
CERCLA section 104(a)(1) authorizes 
response actions whenever any 
hazardous substance, including mixtures 
of oil and hazardous substances, is 
released or whenever there is a release 
of any pollutant or contaminant that 
may present an imminent and 
substantial danger to the public health 
or weliare. This standard is reflected in 
NCP § 300.400(a). Note that under 
CERCLA. "imminent and substantial 
danger" limitation applies only to 
pollutants and contaminants and not to 
hazardous substances. Moreover. the 
limitation does not define the scope of 
the removal actions as described in 
§ 300.415(b). 

2. Response to HWIC's petition to 
modify the NCP to permit treatability 
testing without the need to obtain a 
RCRA permiL The Hazardous Waste 
Treatment Council (HWfC) has 
petitioned EPA to issue regulations 
facilitating small-scale treatability 
1tudies on wastes at Superfund sites 
that contain or may contain RCRA 
hazardous wastes by exempting owners 
or operators of facilities conducting such 
tests from RCRA requirements that ­
would otherwise apply to facilities 
treating. storing. and disposing of 
hazardous wastes. HWTC has 
submitted two petitions for regulatory · 
action. One seeks a regulation under 
RCRA that would generally exempt such 
studies from regulation under RCRA 
when conducted within certain limits of 
study size, storage volume. etc. The 
second petition is directed more 
specifically at treatability studies 
conducted to support decisionmaking at 
CERCLA sites. It seeks to exempt 
treatability studies conducted to support 
remedy decisions at CERCLA sites from 
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permitting requirements by defining the 
facilities at which treatability studies 
are conducted as being ..on-site." .A,s 
discussed elsewhere, activities 
conducted .. on-site" are exempted from 
the need to obtain permits. Such a 
definition. therefore, would exempt 
those conducting treatability studies 
from anypermitting requirements and 
would not be limited to the need to · 
cbtain a RCRA permit. EPA is 
separately considering HWTC's petition 
for rulemaking under RCRA. (See 52 FR 
35279, September 18, 1987.) Only the 
second petition, under which treatability 
tests on wastes from CERCLA aitea 
wouid be exempted from permitting by 
defining them as occurring .. on-tlite... is 
considered here. -

Treatability tests me an important 
part of the RJ./FS process as well u 
other waste management processes. 
EPA has concluded. however, that to the 
extent it is appropriate to adjust 
permitting requirements to encourage 
treatabilitytesting. thatshould be 
accomplished hydirectly modifying the 
RCRA regulatiom to addreu wudi. 
testing generally. EPAdoesuot believe 
that the tenn "on-site" can extend to a 
distant facility that may be conducting a 
treatabilitytest. Forthellerea90na, EPA 
is not proposing in today"s notice to 
extend 1he definition ofthe term ..on­
site" to in~faci.&ties~uc:tiug 
treatabitity tests characterizing wastes 
from CERCLA sites as contemplated by 
HWl"C's petition. lmtead EPA will 
consider the merits ofHWI'C'11 position 
in the context ofHWTC's petition for 
rulemaking under RCRA. 

Secti,on 300.405 Discoveryor 
Notification. 

This section revises current NCP 
§ 300.63 end discusses how CERCLA 
sites may be discovered. the notification 
responsibility to report releases of 
hazardous substances, -pollutants, or 
contaminants to the National Response 
Center (NRC), and the details of the 
notification process. There are no major 
revisions. 

Revisions 

1. Discovery ofrelease(§ S00.405(a)). 
EPA is proposing two minor clarifying 
changes to current § 300.63(a) on how 
releases are discovered. F°ll"llt. 
notification under section 103(a) of 
CERCLA (notification of releases of 
reportable quantities) and under section 
103(c) ofCERCI..A (owners and 
operator's notification to EPA of the 
existence of a facility at which 
hazardous substances are or have been 
stored, treated or disposed of) have 
been separated into (1) and (2). 

Second, EPA ls proposing fo add to 
the list of discovery methods a new 
method for discovering releases. This 
revision is Intended to reflect the fact 
that the new statutory provision 
allowing citizen petitions for preliminary 
aS1essments also represents a new 
method for discovering a release. 

%. Notification reqtrirements (§ 3lXJ.405 
(b}, (c} and(d}). EPA is proposi!lg a 
minor clarifying change to the · 
notification requirements Inf 300.63(b) 
to state that where direct rej>orting to ­
the NRC is not practicable, reports may 
be made to the predesignated EPA OSC 
through 1he Regional 24-hour emergency 
response telephone number. nna 
wording was 1ldded to alert the public 
that such nmnbera exist. but should be 

. used only in the very ram cuea where 
the NRC cannotbe.mached (for 
example, because a caller cannot get 
thro~ to tlle NRC). EPAatrongly urges 
that all reports of releases be made 
directly to the·NRC. Ifthe aotifier~ 
ream.a telephone. theNRC musthe 
ca11ecl.°'EPAJ10tes that the moslJikely 
situations in which direct reporting to 
the NRC may .not be practicable are 
releases from vessels al aea or offshore 
platforms with no ~ephone access. In 
these asea. i:e1easers would .normally 
report by ndio lo .a Coast Guard station 
that .maintains a mdiD watch. Releasers 
who report to1be nean:st CoastGuard 
unit under this provwonmutalso 
notify the NRC .as..aoon thereafter .as 
possible. 

Reporting requirements and penalties 
in CERCLA and theNCP are effective 
only w .releases cov.ered by &he <CO CFR 
302.4 Lista.Hazardous Substances and 
Reportable.Quantities (RQs). However. 
whenever there is any doubt about 
whether a ielea.se equals or exceeds a 
RQ, .EPA eDOIJ1ll'a8ell that it be reported 
to the NRC. Paragraph (c) ii proposed to 
be added to highlight this and to make 

· clear the only-two aituations that should 
not be reported to the NRC. 

The NRC proceases all reports of 
releases that it receives, regardless of 
the substance involved or the 
significance .of the incident. Reports are 
archived into the NRC computer data 
base at the time of receipt and. passed 
immediately by telephone to the 
appropriate response entity. This 
centralized reporting simplifies and 
expedites public. governmental, 
industrial. and academic access to 
information regarding hazardous 
substance releases and response. 

EPA la proposing to add a new 
I 300.405(d), to enumerate the kinds of 
information that should be provided to 
the NRC during notification of releases. 
However, EPA points out that reporting 

should not be delayed because of 
missing information. 

3. CERCUS (§ 300.405{f}(2}}. EPA is 
proposing language to indicate that 
when notification shows that removal 
action is not necessary, but that a 
remedial site evaluation should be 
performed. the release will be listed in 
the CERCUS remedial inventory. (For a 
definition and discussion of CERCUS, 
see the Subpart A preamble section, .. 4. 
New Definitions.") · 

4. SARA Title m(§ 300.405{g]}. EPA is 
proposing minor clarifying changes to 
the notification requirements of the 
NCP. EPA is adding a reference to the 
new SARA Title m notification 
requirements. This reference states that 
notification of the NRC does not 
generally satisfy all Title m notification 
requirements. This has been added 
because it is important to note that 
several notifications .may be needed for 
each release to meet the requirements of 
SARA. 

section 300.410 RemovalSite 
EPC1luation. 

This section revises current NCP 
I 300.64 and discusses the preliminary 
assessment that is conducted to 
evaluate available data about a reported 
release to determine whether the 
conditiaos wan-ant a removal action. 

A. MajorRnisions 

1. Title ofsection. EPA is proposing to 
change the tide of this aection lram 
.. Preliminary AssesSJDeDt iDr Removal 
Actions" to .. Removal Site Evaluation." 
Parallel changes for t1'e section 
coru:eming remedial site evaluations are 
also being made. These changes clarify 
that ooe (If the first steps before 
conducting either a removal or remedial 
action is lo evaluate the release 
conditions in order to determine what 
actions maybe needed. Section titles in 
the CU1rent NCP do not reflect the 
similar requirements for removal and 
remedial actions. 

2. Natural resources(§ 300.410{g)). 
EPA proposes to revise current 
§ 300.64{d) to state that the OSC or lead 
agency is responsible for ensuring that 
State and Federal trustees of affected 
natural resources are notified promptly 
when it is determined that natural 
resources have been. or are likely to be. 
damaged. CUITent f 300.64(d) links this 
notification to a preliminary assessment 
determination. The proposed language 
broadens the section to require trustee 
notification whenever any data indicate 
that natural resources will be 
threatened. Furthermore, the new 
language clarifies that the OSC or lead 
agency will coordinate, as appropriate. 

http:ielea.se
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the necessary response action 
assessments, evaluations, 
investigations, and planning with the 
State and Federal trustees. 

B. Other Revisions 

1. Removal/Remedialprogram 
coordination (§ 30D.410{h)). EPA 
proposes a minor addition at 
§ 300.410(h) to clarify that when a 
removal site evaluation indicate• that a 
removal action ii not needed. but that a 
remedial action may be needed. a 
remedial site evaluation shall be 
initiated and the release shall be listed 
on the CERCIJS remedial inventory. 
This is 1hnilar to the addition proposed 
for the notifications sectian at 
l 300.405(f}(2). . 

2. Ttmnination ofremoval site 
t!Vrlluation (§'300.410{e)). EPA is 
proposing minor changes-to current 
§ 300.64(c) to reference the'limitations 
on response in I 300.400(1>). 

As discussed in1he·cummt NCP, it iB 
important to note that Hanotherparty is 
responding, 1he OSC will not continue10 
punme a removal site evaluation or 
action. whether or not such person is 
under court or administrative order. 
However, if the person is under an 
order, theOSC may provide llUl'Veillance 
as a sepllnl1e action. 1o assure 
compliance with the order. There may 
al90 be instances .ofYoluntary response 
where the OSC provides monitoring to 
assure properl'eSponse and to avoid a 
situation where followup action would 
be needed. 

C. Minor Revisions 

EPA is proposing other minor 
conforming revisions to ensure 
consistency in wording between the new 
statute and the NCP, and between 
subparts. 

Seclion 300.415 Removal actioIL 

This llf' lion contains the CERCLA 
program's removal authorities. EPA is 
propoaing several revisions to portions 
of the current NCP I 300.65 including: 
the statutory limits on removal actions 
and exceptions to those limits; the 
relationship of removal action to 
anticipated long-term remedial action; a 
list ofappropriate removal actions for 
specific situations; requirement.a for 
post-removal site control: and the 
requirement for submission of the OSCs 
report to the RRT. 

Today's preamule discussion uses 
several descriptive terms to broadly 
differentiate among various types of 
removals. and EPA wishes to provide 
here an understanding of their meanings 
in this context: "Emergencies" generally 
refer to those .actions where the release 
requires that response activities begin 

on-site within hours of the lead agency's 
determination that a removal action is 
appropriate. "Time-critical" removals 
are those where, based on the site 
evaluation, the lead agency determines 

. 	that a removal action is appropriate and 
that there is a period ofless than six 
months available before response 
activities begin on-site. "Non-time­
critical" removals are those where, 
based on the site evaluation, the lead 
agency determines that a removal action 
is appropriate and that there is a 
planning period of more than aix months 
available before on-site activities must 
begin. The lead agency for oon-time­
critical removals will underta1ce an 
engineering evaluation/coal anafyl;is 
(EE/CA) or its equivalent 

Bec:awre Superfund resources are 
finite, it la not possible for EPA to 
conduct all l'elDovals authorized by 
CERCLA. Therefore. the removal 
program sets priorities to ensure that the 
mGSt serious public health and 
environmental threats will be 
addreued. Classic emergencies, such as 
fires and exploaions and time-critical 
removals that cannot be addressed by 
any other authority, are the removal 
program's hi&hest priorities. 

A. Major Rmsicms 

1. Statutury limits (§ 300.415{b){5)}. 
The amendments 1o CERCLA section 
104(c)(1) raised the statutorylimits for 
Fund-financed removal actions from six 
months and $1 million. to twelve months 
and $2 million.·respectively. The 
amendments also provide a new 
exemption from the time and dollar 
limits for situations where the lead 
agency determines that continued 
response ia otherwise appropriate and 
consistent with the remedial action to be 
taken. Formerly, there was an 
exemption anly fo:: those situations that 

. met the emergency criteria in CERCLA 
section 104{c). 

·EPA proposes to include the new 
statutory limit.a and the new exemption 
in the NCP at§ 300.415(b){5). In the 
proposal only statutory language has 
been included for both provisions. This 
is consistent with the way the 
emergency exemption has been treated 
in the current NCP, 

EPA has developed an approach for 
implementing the new exemption and 
solicits comment on this approach. EPA 
believes that the new exemption should 
be used primarily for proposed and final 
NPL sites and should be used for non· 
l\'PL sites only in rare circumstances. 
EPA believes that Congress originally 
put the statutory limits in place becauile 
it intended that the removal program 
generally be short-term and mitigative in 
nature. Long-term remedial actions 

generally involve complete cleanup of 
sites which are on the NPL EPA 
.believes that the new exemption was 
included to ensure that the time and 
monetary limits woutd not preclude 
proper implementation of the 
requirement in CERCLA section 
l04(a){2) that removal actions should, to 
the extent practicable. contribute to the 
efficient performance of any long-term 
remedial action {see below for 
discussion of this provision). The 
purpose of the provision is to conserve 
Fnnd monies at NPL sites by performing 
indicated removals at these sites that 
take into account the ultimate remedy. 
Monies spent wisely during the removal 
portion at NPL sites would enable the 
entire action to be completed more 
efficiently and cost-effectively. 

in accordance with this interpretation. 
EPA has developed the following 
criteria for determining when use of the 
new exemption at proposed and final 
f\.'PL sites is appropriate: 

i. To avoid a foreseeable threat 
ii. To prevent further migration of 

contaminants: 
iii. To use alternate technology to 

reduce mobility, toxicity, or volume; or 
iv. To comply with off-site 

requirements. 
Although EPA intends to use the new 

exemptio11 primarily al NPL sites in 
order to maintain the effectivenelis of 
the !\"PL priority system. EPA also 
recognizes that there may be some 
limited circumstances al non-NPL sites 
where use of the new exemption could 
be appropriate. If. for example, 
treatment· could be used that would 
permanently or significantly reduce 
mobility, toxicity, or volume at a non­
NPL site, then it might be appropriate to 
use the new exemption at a non-NPL 
site. Use of the exemption in these 
situations at non-f\.'PL sites wou!d be 
consistent with a permanent remedy. 
but use at non-NPL sites is not intended 
to supplant the remedial program. EPA 
will ensure that the new exemption is 
used at non-NPL sites only in limited 
circumstances by requiring that each 
decision for using the new exemption al 
a non-NPL site be approved by the 
Assistant Administrator for the Office of 
Solid Waste and Emergency Response. 

2. Efficient performance ofthe long· 
term remedial action(§ 300.415{c)). 
CERCLA section 104(e)(2) provides that 
removal actions should. to the extent 
practicable. contribute to the efficient 
performance of any long-term remedial 
action with respect to the release. EPA 
is proposing to incorporate this language 
into the NCP. This provision is intended 
to avoid repetitive removal actions or 
a::tions that do not take into account 
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their impact on performance of 
subsequent remedial action, and to 
allow for more permanent tasks to be 
completed under removal authorities. 
EPA proposes to apply this requirement 
to all removal actions. Since removals 
may occur in situations where there la 
only limited information on whether or 
not a remedial action is anticipated, the 
lead agency need only.consider 
Information that is available at that 
time. The lead agency should consider 
the following questions when eelecting a 
removal action that will contribute to 
the efficient performance of the long­
term remedy: 

i. What is the long-term response plan 
for the site?If there la no plan, what la it 
likely to be? To determine the long-term 
response plan the OSC need use only 
currently available information. The 
OSC is not required to determine long-· 
term action. 

ii. 'Which threats will require attention 
prior to the start of the long-term 
response? An efficient removal should 
eddress those threats that require 
attention in order to stabiliza the site or 
protect hum:m health and the 
environment until the long-term remedy 
can be implemented. 

iii. How far should the removal go to 
ensure that the threats are adequately 
ab:;ited? If a Jong-term remedy is 
plar.ned. an efficient removal should 
mitigate the threat to human health and 
t.i.e environment until the remedial 
action can be implemented. At a 
minimum. this means that the removal 
should prevent or reduce further 
migration or public contact. 

iv. Is the proposed removal action 
consistent with the long-term remedy? 
An efficient removal generally should 
not hinder or foreclose viable options 
for a long·terrn remedial action. 

Removal action should not be unduly 
de!ayed by the consideration of the 
above criteria. The threat to human 
health and the environment ehall remain 
the primary concern of the lead agency 
conducting the removal. Occasionally, it 
may not be practicable to be entirely 
consistent with the long-term remedial 
action. This may occur when it ie 
necessary to slow the migration but not 
possible tD implement the long-le~ 
remedy. For example, removal actiom 
may be needed that merely stabilize 
{e.g., cap) some sites to reduce the 
migration threat until a long-term 
treatment remedy is developed. EPA is 
currently developing guidance to further 
address the details. EPA solicits 
CC!mments on the policy of extending the 
section 104(a)(2) provision to all 
removals rather than limiting it to NPL 
rites only. and on the criteria for 
determining whether a removal will 

contribute to the efficient performance 
of the long-term remedial action. 

B. Other Revialom 

1. Engineering evaluations andcosts 
analyses(§ 3Q0.415{b}(4}). It la EPA'• 
Intent that the lead agency conduct an 
engineering evaluation and cost analysis 
(EE/CA) or lte equivalent. ae 
appropriate, ae a part of removal actions 
in tJiose cuee where adequate planning 
time la available before the start of the 
removal EPA believes adequate 
planning time is a minimum of six 
months. EF./C>J contain evaluatiom of 
possible alternative technologies. 
selection of the response, and document 
the decislonmaking process. Engineering 
evaluatiom and cost analy1e1 use a 
screening proceu and analysis of 
removal options based upon euch 
factors ae technical feasibility, 
institutional consideratiom, 
reasonableneH of cost. timelineH of the 
-option with respect to threat mitigation. 
environmental impacte, and the 

.protectiveness of the option. This 
information will be s11bject to review 
and comment.by the public prior to 
initiation of the affected removal. 

2. Appropriate actions(§ 300.415(d}). 
EPA is proposir-t; some minor changes to 
the current U 300.65(c) (3) and {6) by 
clarifying additional activities that can 
be conducted. 

3. Off-site policy. Current § 300.65(g) 
requires that removal actions taken 
pursuant to CERCLA eections 104 and 
106 that involve the storage. treatment. 
or disposal of hazardous substances, 
pollutants, or contaminants at off-site 
facilities shall use only those facilities 
that are operating under appropriate 
Federal or State permite or authorization 
and other legal requirements. EPA has 
separately proposed regulations 
implementing CERCLA section 121(d)(3) 
which imposes requirements on the off­
eite transfer of hazardous eubstances or 
pollutante or contaminants. 53 FR 48218, 
November 29, 1988. 

4. State-lead removals (§§ 300.415 (h) 
and (17). EPA la proposing to codify in 
the NCP its existing policy allowing 
States to enter into cooperative 
agreement to undertake Fund-financed 
removal actiom, provided that States 
follow all the provlsio111 of the NCP 
removal authorities. Non-time-critical 
actiom are the moat likely candidates 
for State-lead removal because 
sufficient time generally exists to 
complete a cooperative agreement. The 
new language also states that facilities 
operated by a State or political 
eubdivision require a minimum cost 
share or 50 percent of the total response 
costs if a remedial 11ction is taken. 

&. Post-removal•ite control 
• {§ S00.415(/)). Because of 1tatutory limite 

on removals and the historical role of 
removals as short-term actions, there 
will sometimes be iltuatiom at both 
NPL and non-NPL 1itee where poet­
removal lite control actiom (such as 
watering a gra11 cover) will be 
neceuary. EPA expects that States. 
potentially re.porislble parties, or EPA'• 
remedial program (in the case of 1ome 
Fund-financed NPL sites) will provide 
for post-removal 1ltlfcontrol activities to 
ensure the protectiveneu of the removal 
action. Thia may also involve arranging 
for private partiee or Federal facilities to 
conduct the post-removal site control In 
most cases, the po11lble State role in 
poet-removal lite control will be 
diecuased prior to initiation of removal 
activities. EPA wants·to encourage that. 
to the extent practicable, the State 
commitment to conduct euch action be 
secured prior to the start of cleanup. 

EPA ii developing procedures for 
aesumption of post-removal site control 
at NPL and non-NPL lites. For more 
diecuasion of State assurances 
necessary for cooperative agreement for 
State-lead removal and remedial 
actions, see the discussion of the new 
State involvement regulations in today's 
preamble diSCU11sion of Subpart F. 

11. OSC reports(§ 300.415(m)). This 
paragraph has been added to ensure 
that OSCs and RPMs conducting 
removal actions ·submit OSC reports. It 
ii important that where RPMs are 
overseeing removal actions at NPL sites, 
they submit OSC reports to the RRT for 
review {see "Points of Clarification" 
below for diSCUBsion of situations where 
an RPM might oversee a removal). The 
Subpart B discussion of OSC reports 
also proposes some minor clarifying 
changes for OSC reports. 

'!. Community relations (§ 300.415{n)}. 
Discussion of co=unity relations is 
included in the Subpart E. § 300.430 
preamble section. "H. Co=unity 
Relations." 

C. Points of Clarification 

1. Compliance with other laws. 
CERCLA section 121 requires that 
remedial actiom attain a level of 
standard of control which is applicable 
or relevant and appropriate to any 
hazardous substance, pollutant or 
contaminant that will remain on-site. In 
contrast. 1ection 121 does not require 
that removal actions attain applicable or 
relevant and appropriate requirements 
{ARARs). EPA's policy for removal 
actions. however, la that ARARs will be 
identified and attained to the extent 
practicable. ARARs are those 
substantive requirements that pertain to 
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actions or conditions in the environment 
(see Subpart E. I 300.430 preamble 
section below, F.15). 

Three factors will be applied to 
determine whether the identification 
and attainment of ARARs are 
practicable in a particular 1ituation: (i) 
The exigencies of the 1ituation; (ii) the 
scope of the removal action to be taken; 
and (iii) the effect ofARAR attainment 
on the 1tatutory limits for dmation and·,
-coal · · · ·' · 

L Exigencies ofthe •ituation. OSCa · 
must often act quickly to provide 
protection of public health and the· : 
environment. and any delay would - · 
compromise this objective·of the 
.-emoval action. Where urgent conditions 
constrain or preclude efforts to identify 
and attain ARARs. the OSC's 
documentation of these conditions will 
be considered sufficient as justification 
for not attaining all ARAIU. To 

· illustrate, a site may contain leaking 
· drums that pose a danger of fire or 

explosion in a residential area. The . · 
drums should be removed or 1tabilized 

· immediately without attempting to · 
identify and comply with all potential · 
ARARs. The OSC's documentation 
should describe the time-critical nature 
of the situation and the removal action 
taken. 

ii. Scope ofthe removal action. 
Removal actions generally focus on the 
stabilization of a release or threat of 
release and mitigation of near-term . 
threats. ARARs that are within the 
scope of such removal actions, 
therefore, are only those ARARs that 
must be attained in order to eliminate 
the near-term threats. For example, a 
removal action may be conducted to 
remove large numbers of leaking drums 
and associated contaminated soil In 
this situation, because the removal 
focuses only on pa.-tial controL . . 
chemical-specific ARARs for ground­
water restoration would not be 
considered. . 

Iii. Statutory limits. CERCLA sets time 
and money limitations on a Fund­
financed removal action. Attainment of 
all ARARs for a removal response may 
not be possible within the 12 months or 
$2 million limits set in the statute. For 
instance, a removal action may be 
undertaken at a site where there is 
widespread soil and ground water 
contamination. This response might 
involve removal of surface debris and 
excavation of highly contaminated soil 
necessary lo reduce the direct contact 
threat and further deterioration of the · 
ground water. If the statutory limits 
were reached or approached as a result 
of the debris removal and limited 
excavation, and no statutory exemption 
applied. more extensive excavation of 

low-level soil contamination as part of 
the removal may not be wa1TaJ1ted. 
Although the statutory limits may 
preclude removals from attaining all 
identified ARARs, OSCs will strive to· 

·.comply with those ARARs that are most 
crucial to the proper stabilization of the 
lite and protection of public health and 
the environment (Exemptions to the $2 
million/12 month 1tatutory limits may 
be granted where 1ites meet the criteria 
for approving the "emergency" or 
.. conaiatency" exemptions.) . 

Ifnone of the three factors would act · 
to preclude identification and 
attainment o.f particular ARARs (Le.. 
attainment la not impracticable), then . 
the statutory waivers in CERCLA 
aection 122(d)(4) and§ 300.430(0(3) of 
the proposed ~CP should be c:xamined 
to ascertain. u for a remedial action. 
whether the ARAR may be waived. For 
example, State .ARARs do not have to 

· be attained where the State standard. 
reqairement, criterion. or limitation has 
not been consistently applied in 
circumstances aimilar to the response in 
queition. If a State standard is identified 
as an ARAR for a removal action, 
attainment of that ARAR may be 
waived if the State has inconsistently · 
applied it in similar circumstances. The 
ARARs waivers generally may be used 
as they are used for remedial activities. 

2. Removals conducted during the · 
remedialprocess. During the course of 
the remedial process at an NPL site, 
releases or threats of releases may be 
·discovered that will threaten public 
health or the environment within a 
length of time shorter than that in which 
the remedial.program can respond. In 
such situations, it is appropriate to use 
removal authority to quickly abate or 
remove the threat This may be done 
either through: (i) A tradi~onal removal 
action conducted by the .removal 
program using its own resources, or (ii) 
through an "expedited response action" 
(ERA) conducted by the remedial 
program using its own resource~. ER.As 
are performed when the threat identified 
in the removal action memorandum is of 
auch a nature that response can be· 
delayed for six months or more. The 
delay. allows time for the procurement 
process, preparation of an EE/CA or its 
equivalent. and solicitation of formal 
public camment to be completed.. 

The potential for concurrent removal 
and remedial activities, and new 
CERCLA language encouraging 
consistency with remedial actions 
makes it important for OSCs and RPMa 
to coordinate with each other and to 
share the data that they have generated 
during their respective activities. 

3. Removal versus remedial actions 
and "'trigger" level. EPA has considered 

whether a clearer removal/remedial 
distinction Could be made through the 
establishment of "trigger" levels for 
these actions (e.g.. setting specific 
maximum levels of contamination for 
particular hazardous substances that 
would always "trigger" a removal action 
rather than a remedial action). EPA has 
decided against this because response 
decisions are made on a site-by-site 
basil and there is no one trigger level 
which would be appropriate for all. 
situations involving a particular 
contaminant In general u described at 
the beginning of the preamble discussioi:i 
for Subpart F., the removal program is . 
more likely to remove point sources of 
contamination that can be addressed 
within the removal statutory limits. 'lhe 
remedial program; on the other hand. · · 
may addre1111 a wider range i>( · · 
contamination problems. Use of 
"trigger" levels ianot.appropriate for 
making this distinction. In additio12, 
"trigger" leveh would v8ry based on the 
additive effects that can result from the 
interaction of sevC;rBI chemicals. rmally, 
as treatment technology changes, 
established standards may change; and 
any regulatory language might always 
be a fewsteps behind technology. 
Therefore, EPA continues to believe 
strongly that OSCs and RPMs must 
consider all information available to 
them at the time that decisions are made 
about wliich resppnse approach to use 
at a given lite. . 

4. RegUlations on reimbut:RI11t!l!t to 
localgovernments. CERCLA section 123 
authorizes reimbursement of local · 
governments for expenses incurred in 
providing temporary emergency 
measures in response to releases of 
hazardous substances, pollut&Dts, or 
contaminants. Reimbursement is limited 
to $25,000 per response and is not 
intended to supplant local fwids 
normally provided for auch·response. 
EPA has issued a separate interim final 
rule, 40 CFR Part 310, which· establishes 
the procedures and requirements for 
local government reimbursement (See 
52 FR 39386, October 21, 1987.) As such. 
only a reference to this new.CERCLA 
provision is included in Subpart H of the 
NCT. .. 
Section 3()().420 RemedialSite · · 
Evaluation. 

This section revises current § 3oo.66, 
"Site evaluation phase and National 
Priorities List determination." Current 
I 300.66 has been split into two sections: 
"Remedial Site Evaluation" and : · 
"Establishing Re~edial Priorities." In 
§ 300.420, EPA is today proposing 
revisions that expand the activities that 
may be undertaken during remedial site 
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evaluation to determine whether a site 
should be included on the NPL. The 
revised 1ection addressee how EPA 
proposes to use remedial preliminary 
assessments and 1ite inspections (PA/ 
Sis) to evahlate and characterize 
releases to determine if they warrant 
remedial action. 

A. Major Revisions 
1. Purp0se and content ofa remedial 

preliminary assessment(§ 300.420{b]). 
The revised rule 1tates In I 300.420(1>) 
that remedial preliminary useumenta 
(PAI) shall be conductedfor all aite1 
listed in the CERCIJS remedial 
inventory. Moreover, EPA ia proposing 
to define a PA. which was previously 
undefined, in the definition section of 
Subpart A (see also Subpart A 
preamble). . 

The purpose of the remedial PA. as 
described in the current NCP, ia to set 
priorities for remedial site inspection, to 
determine whether removal action ia 
warranted, and to eliminate from further 
remedial consideration those releases 
that do not threaten public health or the 
environment Today's proposed 
regulatory revisions would expand the 
purpose of the remedial PA to include 
the gathering of appropriate existing 
data to assist in developing a hazard 
ranking score. Additionally, EPA 
proposes that remedial PAs may consist 
not only of a review of existing data and 
an off-site reconnaissance, but also may 
include an on-site reconnaissance, if 
appropriate. 

Today's proposed revisions would 
add provisions requiring the lead agency 
to complete a remedial PA report The 
revisions ge.nerally outline the type of 
inform a lion that should be contained in 
the report, including a description of the 
site, the probable nature of the release, 
and a recommendation of whether 
further action is warranted as well as 
the nature of such further action and 
which agency should carry it oul 

2.. Citizen petitions for preliminary 
assessments (§ 300.420{b}{5}]. Section 
105[d) of CERCLA. 88 amended, 
provides that eny person who is, or may 
be affected by a release of a hezardous 
substance, pollutant. or contaminant, 
may petition the President to conduct a 
preliminary assessment of the hazards 
associated with the release. If a PA has 
not yet been conducted, it must be 
completed within a year or an 
explanation of why the PA la not 
appropriate must be provided. In E.O. 
12580, the President delegated this 
authority to EPA or the heads of 
Executive departments and agencies 
with respect to facilities under the 
jurisdiction, custody, or control of those 
departments and agencies. EPA ia 

propoaing procedures which addreH 
how the public should petition EPA or 
other appropriate Federal agency and 
how EPA will respond to petitions, 
including criteria for determining when 
a PA ii not appropriate. . 

Petitiona for PAI 1hould be directed to 
the Regional Administrator who 
oversees the area in which the release is 
located or, In the caae of a release from 
a Federal facility, to the Federal agency 
responsible for that facility. In ca1e1 
where EPA receives a petition involving 
a release from a Federal facility, this 
petition will be forwarded to the 
appropriate Federal agency for action. A 
liat of EPA Regional Offices. their 
addresses, and the Statea and other 
areaa for which they are responsible is 
provided In section C. below. 

3. Required information to be 
•ubmitted with PA petitions 
(§ 300.42Q{b)(5) (i) and (ii)). In 
developing the procedures for petitions, 
EPA has attempted to balance the need 
for specific information concerning a 
release or potential release necessary to 
act on the petition. againlt the potential 
burdens that such procedures might 
place on the public. Specific information 
on the location of the release is 
essential. Additional information and 
documentation on the nature of, and 
history of, activities at the release will 
expedite response to petitions; and in 
cases where an immediate threat may 
be posed. facilitate appropriate further 
evaluation or response to such threats. 
In accordance with CERCLA section 
105(d), petitioners also have a. 
responsibility to demonstrate how they 
are, or may be, affected by the release. 
EPA is proposing that at a minimum the 
petition shall contain the following 
information: 

i. Name, address, phone number, and 
signature of petitioner: 

ii. Description of the location of the 
release or suspected release, including a 
marked map, if poBSible; 

iii How the petitioner ii or may be 
affected by the release or 1uspected 
release; 

Additionally, EPA is proposing that 
the petitioner 1hould include 88 much 
information as po1111ible regarding: 

iv. The type of 1ubstances released or 
with potential to be released: 

v. The nature and the hi.story of 
activities that have occurred at releases 
or suspected releaies; and 

vi. Prior contacts with local and State 
authorities about the release and the 
disposition of these notifications: 

Items I. through iii. are e1111ential to a 
complete petition. and EPA will not 
deem the one-year time period for 
responding to the petition to begin until 
such information has been provided. 

Information in response to Items iv. 
through vi. ii recommended and will 
facilitate the review of the petition and 
identification of the need for further 
aaaessment and/or immediate reaponae 
to potential threatB which might be 
poaed by the release. Additionally, since 
not all releases or potential releases of 
hazardous 1ubstance1 can be addressed 
under CERCL,A. EPA encourages 
petitionera affected by releases to notify 
all appropriate State and local agencies 
of the 1uapected release. This will a111ist 
in determining the appropriate response 
authority In caaes where response 
appean warranted 

4. Respo118ibilities ofthe lead Federal 
agency in receiving or responding to PA 
petitio118 {§ 31JfJ.420{b]{5){lii)}. Upon 
receipt.of a complete PA petition. EPA 
or the appropriate Federal agency (the 
·lead Federal agency) will first determine 
whether a PA has already been 
conducted for the release. In cases 
where a PA bu not been conducted. 
pUJ'llUant to the language in CERCLA 
section lOS(d), the lead Federal agency 
will determine whether such an 
aS1es11D1ent ia appropriate: Where 
appropriate, a removal or remedial PA 
will be completed within one year. 
When a PA is deemed appropriate, the 
lead Federal agency will determine 
whether a removal, as opposed to a 
remedial PA will be performed, based 
on the information available at the time 
of notification of the release or the 
1uspected release. Where a PA is not 
deemed appropriate, the lead Federal 
agency will notify the petitioner and 
provide an explanation of this 
determination within one year. 

In determining whether a PA is 
appropriate, the lead Federal agency 
will take into consideration: (i) Whether 
there ia any information indicating that 
a release has occurred or that there is a 
threat of a release of a hazardous 
1ubstance, pollutant, or contaminant; 
and (ii) whether the site appears to be 
eligible for response under CERCLA. 

The first criterion is expected to be 
med rarely, but could be applicable in 
those case1 where the petition. or other 

... readily available information. does not 
provide 1ufficient information to show 
that there has been a release or there is 
po~ential for release at a specific site. 
EPA la proposing the second criterion 
for 1ltuations where, based on the 
available information. it is clear that the 
1ite will ultimately not be eligible for 
response under CERCLA. for example, 
because of a statutory exemption. 
Therefore, further site evaluation would 
not be llppropriate under CERCLA. 

When determining whether or not a 
PA is appropriate, the lead Federal 
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agency will also consider whether there 
is any indication that an immediate 
response may be needed. H there la such 
an Indication. the lead Federal agency 
will Initiate a removal PA. H the release 
is found to meet one of the removal 
criteria in § 300.415(b), the lead Federal 
agency will initiate a removal action. 
Although this will satisfy the 
requirement to perform a PA in response 
to a petition. when the removal PA or 
removal action la complete. the lead 
Federal agency will consider whether 
further evaluation may be needed. 

When there is no indication that an 
immediate r.!apome may be needed. the 
lead Federal agency will conduct a 
remedial PA to respond to a citizen 
petition for a PA. Aa described 
elsewhere. remedial PAa are more 
comprehensive and serve a different 
purpose than removal PAa. Because EPA 
expects that remedial PAa will generally 
be conducted in response to a Citizen 
petition. the paragraphs on PA petitions 
are proposed. to be located in the section 
on remedial site evaluations. 

When the results of a completed PA 
indicate that the release or threat of 
release may pose a threat to human 
health or the environment. the remedial 
evaluation process will be continued. 

5. Purpose andcontent ofsite 
inspections(§ 3Q0.420{c)). The proposed 
revisions to the NCP slate that if the PA 
indicates that further site evaluation is 
warranted. the lead agency shall 
conduct a remedial site inspection (SI). 
The current NCP states that the 
purposes of the SI are to determine 
which releases pose no threat or 
potential threat to public health or the 
environment. to determine if there is any 
immediate threat to persons living or 
working near the release, ·and to collect 
data to determine whether a site where 
a release has occurred or may occur 
should be Included on the NPL. 

The proposed NCP retains the 1ame 
basic concepts with some modifications. 
Ymt. EPA proposes that the language in 
subparagraph (c)(l) be changed so that 
it parallels language used about PAa in 
subparagraph (b)(l). Second. 
subparagraph (c](l)(iv) as proposed 
concerns collecting data beyond that 
which ii required to 1eore the release 
pursuant to the HRS. This paragraph no 
longer ties Sll directly to listing a 
release on the NPL as the existing NCP 
does. EPA proposes in (c)(l}(iv) to 
expand the ICOpe of data collection and 
sampling during selected Sis. as 
appropriate, to better characterize the 
release 10 that. where necessary, the RJ./ 
FS or response under other authorities 
can be initiated more rapidly and 
effectively. While information gathered 
during the SI may be used to evaluate a 

release pursuant to the HRS. it may be 
more appropriate to undertake response 
under authorities other than CERCLA. In 
auch a case, the release would not be 
listed on the NPL. (For further 
information. see preamble discussion. 
.. , 300.425-Establishing Remedial 
Priorities.1 

The SI builds upon the information 
collected in the remedial PA and 
consisll of a visual inspection of the 
release 81 well as the collection of 
samples. However, if adequate aampling 
has already occurred. the additional 
collection of samples may not be 
necessary. Like the PA. if the SI reveall 
that a removal action may be necessary. 
the lead agency 1hall initiate a removal 
lite evaluation. 

Today'• revision1 would require that 
the lead agency complete an SI report 
and that the revisions generally outline 
the contents of this reporL The report 
would include information regarding a 
description. history, or nature of W88te­
handling at the site. a description of 
known contaminants. a description of 
pathways of migration of contaminants, 
an identification and description of 
human and environmental receptors, 
and a recommendation 88 to whether 
further action is warranted. 

B. Point of Clarification 

Criteria for determining that further 
remedial evaluation is warranted. At 
each step in the remedial 1ite evaluation 
process the lead agency is responsible 
for recommending whether further 
evaluation or action is warranted. 
Because the major end purpose of the 
remedial site evaluation process has 
been to determine whether a release 
should be included on the NPL. EPA 
generally has not begun or continued to 
evaluate a site (except where a removal 
action was needed) if a 1ite was found. 
88 a matter of policy, not to be eligible 
for the NPL (e.g., a RCRA site). 

EPA is proposing revisions to the 
primary purpose of the remedial site 
evaluation process. (See the propo1ed 
changes described above.) EPA b also 
requesting commenll on expanding the 
current NPL defemil policy to include 
other Federal and State response 
authorities (See preamble diseu1sion. 
.. § 300.425--Establishing Remedial 
Priorities.") EPA believes that the 
overriding goal In the remedial 1ite 
evaluation program should be to ens.ure. 
to the extent practicable. that sites 
posing the most 1eriou1 threat are 
identified and then addressed a1 soon 
as possible by the appropriate Federal 
or State authorities. This could result In 
a remedial PA or SI being conducted at 
a 1ite that is later deferred. as a matter 

of policy, from listing on the NPL For 
example. EPA may perform an SI on a 
site subject to RCRA corrective action 
even though the site may be eligible for 
deferral from the NPL. 

The second result is that the focus of 
further remedial site evaluation will be 
on sites that 1how evidence of a 
significant threat or potential threat to 
human health or the environment. In 
determining at the end of the remedial 
PA and SI whether or not a site poses a 
significant threat or po~ential threat to 
human health or the environment. the 
lead agency may use a combination of a 
preliminary HRS score and best 
professional judgment The preliminary 
HRS score la based on the HRS model 
but uses very-a>naervative auumptions 
to compensate for the limited data 
available at early atages of the 
evaluation proce88. In addition. where 
necessary and appropriate. beat 
professional judgment may be med to 
supplement the preliminary score in 
making decisions about whether or not 
to proceed to the next phase of 
evaluation. The use of conservative 
assumptions combined with the use of 
best professional judgment should 
address those situations where data are 
limited but there may be a potential 
threat. 

H the lead agency determines that a 
site poses a significant threat or 
potential threat based on a preliminary 
HRS score or based on best professional 
judgment. then the site may proceed to 
the next stage of evaluation up to NPL 

. consideration. H the preliminary 1core 
or judgment indicates that the site is 
unlikely to meet NPL scoring 
requirements. then EPA will notify the 
appropriate State of the results of the 
site evaluation and that EPA does not at 
that time intend to pursue further action 
under CERCIA section 104 or other 
Federal authorities. 

During the remedial preliminary 
aS11e88ment. available information is 
collected and documented to 
characterize the 1ite as accurately as 
possible 10 that a decision can be made 
about the 1ite. The remedial PA 1hould 
result in a recommendation on whether 
further action is needed. The 
recommendation may be that the site 
may be appropriate for a removal. or 
that the site should proceed to a 
remedial site inspection because there is 
evidence of 1ignifice.nt threat. or that the 
remedial site evaluation 1hould be 
terminated because the evidence does 
not 1how that there b or may be a 
significant threat. 
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C. REGIONAL OmCES 

CAa Of OCToea! 111881 

REGloN I 
JFK Federal BUking. 

Room 2293, Boston. 
M.a.02203. 

FIEGioN A 
26 Federml PIGa, ..... 

Yortc, NY 10278. 

REGloN m 
141 a-1nul Sf"eet, 

PhladelpNa. PA 
111107. . 

REGION V 

230 South Dectiom St, lllit>ois. hlana. 
Oiicago, IL 600:)(. Michig8n. MinneloCa, 

Ohio. W1sconM>. 
ReGIOH VI 

1«'5 Ross A--.ue. 
Suite 1200. Oal:as. TX 
75202. 

FIEGIOI< VII 

7<6 "''"nesota Ave.• 
l(ansas City. KS 66~01. 

REGION VIII 

e!'t!I 111'3\ Sln!!et. Suite 
500. o..r-. co 
80202-2405. 

REGION IX 

~' 5 Fremon! Street. San American Samoa, 
Francisco. CA &4105. Arizona. California, 

Guam. Hawaii. 
Nav8da. Nor1ttem 
Mariana lalanda. Trust 
Terriloiy al 1he Pacific 
Islands. 

REGION X 

1:!00 5'xth Avenue. 
Seatlle, WA P8101. 

Section 300.425 Estt:Jbfuhing Remedial 
Priorities. 

This section reorganizes and revises 
current I 300.66(c) of the NCP which 
addressed listing on the National 
Priorities List The revised section eeta 
forth the criteria and procedures for 
p!acing sites on the NPL and the criteria 
and procedures for deleting sites from 
the NPL. 

A. Major Revisions 

1. Clarification ofrank on the NPL 
(§ 300.425{b]]. EPA ia proposing to revise 
the first sentence of current paragraph
I 300.66{c)(2), which states that "(t)he 
NPL serves as a basis to guide the 

allocation ofPaadNtourCa among 
releaaea," lo clarify that lbe NPL Iii a lilt 
ol priority relauea for loot-f.erm 
remedial response under CERCLA. A 
1ite'1 rank on the NPL la aoe af a 
number of f.actora which suide the 
allocation of PllDd resowc:ea. Sites are 
added to the NPL In order of their HRS 
1core and u new titel are added to the 
NPL they are pnerally incorporated into 
the previoualy promuJsated NPL In order 
of their HRS KOre. The NPL ill preeented
In groupe of so lites to emphuize that 
minor differmcn In HRS ecore do not 
necea1arily represent lflnilic:antly 
different levela of rilk. EPA camiders 
aites Within a poap to have 
approximately the aame priority far 
response actiona. 

To the extent feasible, once 11lea are 
liated on the NPL. EPA determines high­
priority candidates for either Fund­
fnanced response action or enforcement 
action from within the highelt priority 
groupings, however many facton other 
than a lite'• rank are considered. For 
example, the •tatus of enforcement 
actions, voluntary private party 
response, and State willingness to cost 
share may enter into the decision 
regarding the order in which funds will 
be committed to respond to sites. In 
addition, it should be noted thal 
CERCLA section 120(e}(1) requires the ­
appropriate Federal agency to 
commence an RI/FS at a Federal facility 
not later than 6 months after the 
inclusion of the Federal facility on the 
NFL 

In§ 300.425(b), EPA proposes not to 
include the reference to the 400-site 
minimum originally required in the 1980 
CERCLA and reflected in current 
I 300.66(c)(1). This is a minor 
conforming revision to reflect the 
statutory amendments. 

2. Procedures for placing •ites on the 
h'PL (§ 300.125(d]). Moat of this aection 
Is proposed to be reorganized from 
c-.irrent I 300.66(c). The major addition fa 
the description of procedures for 
propoalng the NPL In the Fedaral 
Register and enauriDg public 
Involvement Sections 300A25(d}(5) (i) 
end (ii) have been standard procedwe 
for lislliJa lites on the NPL and were 
added to the NCP for clarification. 

3. Revision ofnquirerMnt ID nbmit 
the recammended NPL ID tiuJ NRT. EPA 
Is propoeing that azrrent I 300.66(c){9) 
be deleted becauae the NRT does not 
generally have additional factual data 
thal Is relevant to the HRS 1COre or 
other NPL eligibility of 1peclfic lites. 
Therefore, fl is not senerallY neceaaary 
to submit the recommended NPL to the 
NRT for review and comment aa the 
current NCP requires. EPA notee that 

.mte. are added to tae NPL only after 
they laave been proposed for liatiq on 
tieNPLin the Fedtral Regiater. After 
propoeal in the Fecleml Rqietm, EPA 
receives and reapoada to theee 
commenu from amrested members of 
Ow: public a1 well u from other Federal 
and State entities In the final 
rulemaklng. F..PA belieYU that through 
the Fedaml llegilltllrpropoaal. the 
member qenc:ies of the NltT woa1d ltill 
recehe notice ad have an opportunity 
to c:oinment reprdiBg aitee far which 
they may baTe IDformlition relatms to 
whether a lpeCific lite ill eligible for the 
.NPL. In litaatiom la which the NRT has, 
or appean likely to have, factual 
Information nprding whether a 
particular site ii eligible for the NPL. 
EPA will consider thfa information 
during the NFL ndemaldng proce91 and, 
ff appropriate, consult With the NRT. 

4. Deletion ofaite8 from the NPL 
(§ 300.425(e]). This section incorporates 
former I 300.66(c}{7) in deea'lDing the 
criteria for deleting lritee from the NPL 
A aite may be deleted where no further 
respome ii appropriate. 

There are three changes to 
I 300.42S(e) on deletions. The first 
change ia that I 300.425(e)(2) has been 
added to specify that the State in which 
the release was located must concur in 
deleting it from the NPL CERCLA 
tection 121(0(1)(C) requires State 
concurrence on deletion from the NPI.. 

The second change la a minor 
conforming addition to I 300.425[e)(3) to 

. reflect the new proviaion in CERCLA 
section 105(e] to relist without reacoring 
a site that has been deleted if there is a 
significant later release at that aite. 

The third change is that information 
hu been added to describe how EPA 
will conduct the deletion proceaa and 
ensure public Involvement This 
procedure for publishing a Notice of 
Intent to Delete In the Federal Register 
and aoliciting public comments ii 
existing EPA policy and waa followed in 
the March 7, 1986 Notice af Deletion. 

Any lite deleted from the NPL under 
proposed I 300.425(e) remains eligible 
for further Fund-financed response in 
the unlikely event that conditiona at the 
1ite require IMlCh action. comiatent with 
CF.RCLA aectiou 105(e). 

B. Point of Clarification 
HRS l'l!'Viaiom. The 1986 amendments 

to CERCLA require EPA to promulgate 
amendments to the HRS ID usu.re, to the 
maximum extent feuible, that the HRS 
acc:urately aueMel the relative degree 
of risk to human health and the 
environment J>09ed bf lites and 
facilities lubject to review. The HRS ii 
Appendix A to lhe NCP and ii the 
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principal mechanism EPA uses to place 
sites on the NPL. Revisions to the HRS 
are being undertaken as a separate 
rulemaking action. and when finalized 
after opportunity for public comment. 
will be incorporated into the NCP as 
revised. 

C. Proposal to Recategorize Sites on the 
NPL 

The current NCP provides that 
releases may be deleted or 
recategorized on the NPL. At the time of 
promulgation of the 1985 NCP revisions, 
the deletion criteria and procedures had 
undergone several comment periods (see 
49 FR 40322. October 15, 1984: 50 FR 
586Z. February 12. 1985; and 50 FR 47912. 
November 20, 1985) and EPA wu In the 
process of deciding whether sites would 
be deleted from or recategorized on the 
NPL. The final NPL rulemiUdng on June 
10, 1986 (51 FR 21066-67) ·reflected EPA's 
intention to delete sites rather than 
recategorize them on the NPL. However, 
EPA is now considering an approach 
that would recategorize sites on the NPL. 
while still providing for deletion from 
the NPL when appropriate under current 
deletion criteria. 

The purpose of this proposal would be 
to improve the way EPA communicates 
to the public the status of remediation 
progress at NPL sites. Currently, EPA 
identifies a response c;ategory and 
cleanup status code for each site on the 
NPL at which action has been initiated 
(51 FR 21075, June 10, 1986). Sites may 
be deleted from the NPL "'where no 
further response is appropnate," such as 
where response actions have been 
completed either by the PR.Pa or through · 
Fund-financed response, or where no 
remedial measures have been deemed 
necessary. EPA ls concerned that the 
response category (identifiei who has 
the lead) and the cleanup status codes 
(I= implementation activity underway, · 
one or more operable units: O=one or 
more operable units completed. others 
may be underway; and 
C=implementation activity completed 
for all operable units) do not fully reflect 
the remedial response activities at a · 
site. In many cases, due to the nature of 
hazardous waste contamination. a 
significant period of time may be 
required between installation of an 
appropriate and fully functional remedy 
and the completion of the remedial 
action. For example, a remedy designed 
to restore groundwater quality to 
acceptable levels may consist of long· 
term (e.g., 20 years) "pump and treat" 
operations. That such long-term· activity 
ill underway is not well communicated 
by the current status codes. 

Therefore, in order to provide more 
useful information on the status of 

remedial activities conducted at NPL 
aites,EPA is considering a proposal to 
establish a new category on the NPL. 
This category would be the Construction 
Completion category, consisting of sites 
where construction activities have been 
completed. Le.. 1ite1 where long-term 
response actions (LTRA) are in progress 
or sites awaiting deletion. An LTRA 
represents a site where all remedial 
actions have been implemented but 
where continued operation of the 
remedy is required for an indefinite 
period before the levels of protection 
specified In the Record ofDecision 
(ROD) are achieved. A site awaiting 
deletion is where an approved Close 
Out Report Indicates that no further 
remedial activity isuquired or 
appropriate at that lite. 

When a remedy has been 
implemented and ta operating properly. 
a Close Out Report (interim or final) 
would l1lDlDUlri%e the technical basis for 
determining that construction activities 
are complete at a site. For sites awaiting 
deletion. the Close Out Report would 
document that the remedy has achieved 
protectiveness levels specified in the 
ROD, and that remedial action is 
complete. For LTRAs, the Close Out 
Report would describe the nature of the 
continuing action. Sites initially denoted 
as LTRAs would eventually become 
sites awaiting.deletion (on the buis of 
final cir amended Close Out Reports). 
Those sites for which CERCIA requires . 
five-year reYiews of the remedy {see
I 300.430(f)) would be clearly identified 
upon attaining classification in the 
Construction Completion category •. 
Moreover; EPA does not believe that the 
need to conduct a five-year review· 
means that a site must be listed as an 
LTRA; such sitei may also. Where 
appropriate..become deletion 
candidates. 

After a ·aose Out Report has 
documented that a site can be placed In 
the Construction Completion category, 
EPA may.begin the deletion process, 
where appropriate. However, In cases 
where a significant delay will exist 
between placing a site In the 
Construction Completion category and 
the date of the next NPL deletiQ? notice. 
EPA may initiate the deletion proce11 
without pliicing the site In that category. 

EPA requests comment on this 
proposal. specifically on the merits of 
creating a Construction Completion 
category. · · 

D. Deferral Policies 
EPA has in the past deferred the 

listing of sites on the National Priorities 
Ust (NPL) When other authoritieli were 
found to exist that were capable of 
accomplishing needed conective action. 

To date, this deferral policy has been 
limited to two specifically enumerated 
Federal laws. EPA is considering 
broadening the deferral approach. such 
that listing of sites on the NPL would be 
defened In cases where a Federal 
authority and its implementing program 
are found to have corrective action 
authority. EPA further requests comment 
on whether to extend this policy as well 
to States that have implementing ­
programs with conective action 
authorities to address CERCIA releases. 
EPA also requests comment on 
extending this policy to sites where the 
potentially responsible parties (PRPs) 
enter into Federal enforcement 
agreementa for site remediation under 
CERCLA. 

This section of the preamble is 
intended to clarify EPA'• approach to 
determining which of those sites meeting 
the eligibility criteria of the NCP. will be 
listed on the NPL. This section will 
describe the reasons EPA has 
implemented a defened listing approach · 
for certain authorities. the regulatory 
and statutory background of NPL listing 
policies, and issues raised by todily's 
draft policy to consider the expansion of 
the deferred listing approach. EPA 
intends .to keep the current deferral 
policies in effect. and not implement a 
general deferred listing policy, until 
comments are considered on today's 
draft policy. . 

There are two primary reasons why 
EPA is considering expanding its use of · 
NPL deferrals to appropriate Fedeml 
and State authorities. First, EPA 
believesthat this approach will assist 
EPA in meeting CERCLA objectives; by 
deferring to other authorities, a 
maximum number of potentially 
dangerous hazardous waste sites can be 
addressed. and EPA can direct its 
CERCIA efforts (and Fund monies. if 
neces8ary) to those sites where remedial 
action cannot be achieved by other 
means. Second. EPA believes where 
other authorities are in place to achieve 
corrective action. it may be appropriate 
to defer to those authorities. 

1. Purpose of the NPL. EPA's approach 
to listing sites on the NPL is based on its 
interpretation of the purpose of the NPL. 
A conference report on CERCIA 
explains·that the NPL was intended to: 

(S]erve primarily informational pwposes 
identifying for the States and the public those 
facilitie• and aitea or other releases which 
appear to warrant remedial actions. S. Rep. 
No. 116-848. 98th Cong.. 2d Sesa. eo (1980). 

In the past. EPA viewed the NPL as a 
list compiled for the purpose of 
informing the public of the most serious 
hazardous waste sites in the nation, 
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regardless of which law applieL 
Subsequently. it wa1 viewed aa a list for 
informing the public or hazardous waste 
altes that appear to warrant remedial 
action under CERCLA. In addition, it 
may be appropriate to view the non-· 
Federal section of the NPL merely as a 
list for informing the public or hazardous 
waste sites that appear to warrant 
CERCLA funding for remedial action 
through CERCLA funding alone. EPA 
believes that one or the latter two 
approaches would be preferable to the 
broad approach or listing all potential 
problem lites. This will allow EPA to 
make the NPL a more useful 
management tool for EPA and alao to 
provide more meaningful information to 
the public and the States. EPA'a 
decision on which way to view the NPL 
will be largely determined by its 
decision on the deferral policies 
discussed below. As explained in the 
fc!lov.ing discussion. EPA believea that 
the la tier two alternative views of the 
N'PL are consistent with CERCLA and 
its legislative history. 

EPA"s interpretation of the NPL as a 
li~t that should not include all sites that 
cr.uld potentially be addressed by 
CBRCLA is consistent with the tenrui or 
tl:e statute itself. CERCLA section 
1CS(a)(8}(B) calla upon the President to 
li~t "'national priorities mnong the 
known releases or threatened releases 
throughout the United States, .. not to list 
all releases. Therefore, although EPA 
believes it has the authority to list any 
site where there has been a release or 
threatened release of a hazardOUI 
substance, pollutant, or contaminant, 
EPA believes that it is not obligated to 
do so. 

Further. the statute requires EPA. In 
determining whether a site is to be listed 
cm the NPL. to consider factors 
enumerated in CERCLA aectiona 
105(a}(8) [A) and (B). The factors include 
the relative risks posed by the site, State 
preparedneH to assume State costs and 
responsibilities, and •other appropriate 
factO?'ll.'" The statutory directive to "take 
into account to the extent possible• the 
enumerated factors provides EPA with 
broad discretion to weigh factors as 
appropriate. Moreover, the fact that 
Congre11 did not.specify what factors 
are "appropriate" 90pportl the breadth 
of EPA"• discretion. Since the propoeal 
of the first NPL (47 FR 58476. December 
30, 1982). EPA baa couidezed '"other 
appropriate factors .. to include the 
availability of other Federal a1dharities 
to addreu the problems at a lite. PRP 
enforcement agreementa. as well as the 
wfllingnesa of a State to undertake a site 
remediation. may also const!Nle other 
appropriate factors. 

Thia lnleipretation ii also r,.onlisWit 
with Coqreuional intent. In the Ho111e 
Appropriatiom Committee Report for 
Fiscal Year 19811, the confereea 
expreaeed aome cmu:em over whether 
Superfund is operatizis to procWce 
maximum eDViraumeDtal benefit for lbe 
investment: "The Committee wama '° 
reemphuize the oveniding prillc:iple of 
the leplatioD that Supemmd should be 
reserved for Iha moet aeriotla eitea not 
otherwise beina eddreeeed." H. RepL 
189, 100tli Cong.. 1st.-27-28 (1867). 

The view of the NPL u a liet of lites 
where CF.Ra.A action is required ii 
al.so c:amiatent with the legialative 
history ltllT01lndins the reauthorization 
of RCRA. In adding new nthorities to 
RCRA (sectiiJm 300t(u} and 3008(h}) in 
1984, for example, Consress recognized 
that the burden of reapcmdina to the 
nation's waste eites should not fall 
entirely OD Supedand. In its report OD 
the Hazardous and Solid Waate 
Amendments ol 19M. the Home 
Committee on Eneru llDd Commerce 
stated the following: 

1.1n1en an hazardoas c:omtituent relea9e9 
&om aolid wate Jll8Dll8ftll!llt umta at 
permittedfacilitia ue addressed and 
cleaned up the Committee la deeply 
c:oocemed that J118DY more aite1 will be 
added to the future burdem of the Superfund 
program with little prospect for contra! or 
cleanup. 11ie respom!bility t• cantrol au.ch 
releasea liet with the facility owner and 
operator and should not be 1hlfted to the 
Snperfund program. particularfy when a final 
[RCRA] pennit hH been reqirested by the 
facility. H. :R.epl 1111. 8"h Cons~ I.It Saa. 91 
(1983). 

EPA believea that the 'Die of the NPL to 
identify sites that appear to warrant 
remedial (or Fund-financed) action 
under CERCLA. as campsred to action 
under RCRA or auother authority, is 
consistent with CongreHional inte11L 

Finally, EPA believes that a more 
limited use of the NPL gtve1 greater 
effect to the lnfarmattonal and 
management functloua of. the lisL To 
include on the NPL every site that has a 
hamrdoua IUhstance problem may &fve 
the public the misleading hnpl"etlsfon 
that every such lfte fa •waitlni CER.CLA 
review or attention. In fact. eome lites 
may be addressed by an ongoing . 
corrective action program under another 
statute aucla a1 RCRA. Uatina only thoee 
sites that appear to warrant remedial 
action or funding under CERCLA will 
also serve to make the NPL a more 
useful management tool for EPA. e.s~·in 
1ettins priorities for reriewiq and 
addrening li1ea. 

A determination that a site "appears 
to warrant" remedial actian or imdiag 
under CERCLA would not ra8ect a 
fudpent that remedial action ahould be 

taken or fuDde 119t at a Ute. Ali.a. 
al•llJI beea ti.a cue. the decilion to 
list a eite GD tile Nl'l. is aot eaffic:ien!ly 
refined lo make bal d""""""'tiona as 
to wbidt aites poM tlnats qualifriq f.or 
remedial a:tion ucler CF.Ra.A (see ca 
FR 40658, September 8, 1983). Rather. the 
findings are meant to pinpoint problem 
lfln that deserve llllore compreher..rive 
analysis under CERCLA. The approach 
being diKaued today WO'l1d simply add 
a judgment that no qlher authority ii 
c:mrmtly &Ya&ble to addres1 the 
problem, md time the lite slacM&ld be 
listed oa lhe NPL for hrtber enlaation. 

Z. Current defemzlpolicies. EPA'• · 
current deferral policy has been limited 
to eitea that am be eddresaecl h7 the 
corrective action nthorities ofRCRA 
Subtitle C or that are •bfect to 
regulation by the Nuclear Regulatory 
Commiftion. EPA fa now considering. 
llDd aeeb c:umment on, the possibility of 
deferrfns more generally to Federal 
aathorities. 1'MI wollld be consistent 
with the view of the NPL 111 a list of 
llites where responee action is 
appropriate under CERCLA. 

Qurently, RCRA Subtitle C facilities 
are listed on the NPL only ifnecessary 
corrective actiana llDder RCRA are 
unlikely to be performed (51 FR 21054. 
June 10. 1111!6). or ifcertain criteria for 
listing are met (53 FR %3978, June Z4, 
1988}. Three categories ofRCRA 
facilities have been identified where it la 
unlikely that RCRA corrective adioD 
will be performed: (i) Facilities owned 
by persons who are bankrupt. fIi) 
facilities that have lost RCRA interim 
1tatua and for which there are 
additional indications that the owner or 
operator wfII be unwilling to undenak.e 
corrective action; and fill) facilities. 
analyzed on a c:ase-l>y-ca1e basis, 
whose owners or operatora have lhown 
an unwillingness k> undertake cmrective 
action. On August 9. 1988 (53 FR 30002­
09), EPA aJUlOUDced the additional 
criteria that would be used in 
determining if a RCRA facWty was 
miwillina to adequately carry out 
corrective actiOll adivitiel, and 
requested comment OD criteria to be 
used in determining. ff the OWDl!r/ 
operator le unable to paJ f.cr conective 
action. Oa June Z4 1888 (53 FR. Z3978). 
EPA identified four other c:atepriel of 
RCRA fac[Jitiea tliat may be liat.ed on 
the NPL. Le., DOD- Of late-filers. 
protective filers. sites with pre-HSWA 
permits, and converters. RCRA Sabtit1e 
C facilities that meet any of Iha above 
categociea are appropriate for lisUng 
provided the site meeta the HRS scaring 
or other eligi"bililJ requirements. 

EPA'a preaeAt policy for Nu.clear 
Regulatory Commilaion-liamled 1ltes 
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(48 FR 40658. September 8. 1983) is not to 
list releases of source, by-product, or · 
special nuclear material from any 
Nuclear Regulatory Commission­
licensed facility on the grounds that the 
Nuclear Regulatory Commission has full 
authority to require cleanup of releases· 
from such facilities, but to list such 
releases fromState-liceased facilities. 

EPA under CERCLA does not oversee 
remedial activities at deferred •ilea 
under either the RCRAor Nuclear 

· Regulatory Commission deferred listing 
policy- EPA generally does not believe ll. 
is appropriate under CERCLA to ovenee 
the work of other Federal agendel, or ol 
other authorities under EPA'• . 
jurisdiction. once a site hasbeen . . . . 
deferred. {Of course, EPA would oversee 
the remedial activities at a 1ite deferred 
from listing based on a CERCLA . . 
enforcement order.) Although a policy of 
deferring to other Federal authorities 
may result in variations in procedures 
and extent of remedial action. it may be 
appropriate to assume that the Federal 
authority will adequately address the 
remedial action. The Federal laws that 
have been passed have undergone . 
national notice and comment, and are . 
generally consistent in their application. 
froiD: State to State. In the case of sites 
deferred for action under RCRA Subtitle 
C. the corrective action provisions are 

substantially equivalent to those 

required under CERCLA. and thus EPA 

believes it is not necessary to require 

compliance with CERCLA corrective 

action standards as a condition of 

deferral In the case of the Nuclear 

Regulatory Commission sites. the 

Commission has full authority and. 

expertise to require corrective action of 

the unique waste types subject to its 

jurisdiction. EPA did not deem it 

appropriate to require compliance with 

CERCLA standards. · 


Later in this section. there ls 
discussion of the possibility of also 
deferring sites. with the State•s 
conCUJTence. subject to CERCLA section 
106 enforcement·agreements. Th.is would 
be deferral under CERCLA authorities. 
and not deferral to another Federal 
authority. This approach would be 
consistent with the view of the NPL as a 
list of sites that appear to warrant 
CERCLA funding for remedial action. 

3. Expandinq the deferral policy to 
other Federal authorities. EPA is today 
considering extending the deferral 
option to other Federal programs as 
follows: 

L RCRA Subtitle D. Under the 
deferred listing approach. RCRA 
Subtitle D landfills would continue to be 
listed on the NPL because corrective 
action authorities are not cwrently 
available for such facilities. However, 

EPA proposed regulations that Will 
require corrective action at new and 
existing Subtitle D municipal waste 
·landfills (53 FR 33313, August 30, 1988). 
These regulations are expected to be 
implemented by 1he States when they 
mdopt permit prosrams to implement the 
regulations. Only after the Subtitle D 
regulationa are effective would new and 

. ex&tiDg municipal landfilla generally be 
defand to tbe States that have adopted 
Slate peimit programs that incorporate 
the remed Federal Subtitle D 
regalatiaaa. Bec:auae closed municipal 
land611a will not be regulated by · 
S-abti1te D. they Wilt continue to be listed 
on the NPL ifetigl"ble. 

ii...BCRA Sabtitle l. Under the 
defeaedlisting ~ch. EPA would 
defer mtingmes flaat can be addreuec:J 
bySubtitle I corrective action 
authorities when ihose authorities take 
effect. Section sml(b) of RCRA gives 
EPA aulbority to respond to petroleum 
releases from underground 1torage tank 
(UST) systems or to require theirownera 
and operators. to do 10.·ft also 
eatabli.shea a trust fund to finance eome 
of these activities. On September 23. 
1988, EPA issued final standards for the 
regulation of hazardous materials in 
USTs under RCRA Subtitle L Subpart F 
of those regulations requires corrective 
action for .. confirmed releases•• from 
USTs containing either hazardous 
substances liated under CERCLA or 
petroleum (53 FR 37082}. 

However, where USTs are but one of 
numerous leaking units (landfills. 
surface impoundments, above ground 
tanks, etc.), EPA will determine whether 
to defer to a mix of authorities or list 
sites on the NPL. 

iii. Mining wastes. Under the deferred 
listing approach. in cases where States 
address sites using State-share monies 
from the Abandoned Mine Land 
Reclamation (AMLR) Fund under the 
response authorities of the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA)• the 1ites would be 
deferred from listing. 

Although the AMLR Fund was 
designed primarily to address 
reclamation and restoration of land and 
water resource11 adversely affected by 
past coal mining, SMCRA 1ections 409 
(a) and (c) provide that States can use 
funds to address noncoal sites if either 
all coal sites have been addressed, or 
the Governor of the State declares that 
the noncoal project is necessary for the 
protection of public health or safety. It is 
important to note that generally the 
decision to use AMLR funds at a 
particular 1ite resides with the State 
concerned. except in one narrow 

· circumstance. EPA will continue to add 
noncoal mining 1ite1 to the NPL should . 

States cbooae not to talce action to 
respond to the lite under SMCRA. 
States may also choose to use State­
ahare AMLR funds for portiOns of 
CERCLA remedial action activities. 
Sites at which only portions of the 
remedial action take place with AMLR 
funds would continue to be listed • 

One exception to thil policy ia·the 
situation where a Slate has funded all of 
its known coal md noncoal mining 
projects, and is proposing to uae its 
remaining AMLR funds for impact 
~ance (e.g.. canatnic:tion of roads. . 
recreation facilities. etc.}. "EPA would 
il.ot list a minfng site tlurt is: (a) · · 
Discovered in a State where it was 
previOusfy thought. that all.mining 
projecll had been completed and impact 
assistmlce had been granted, (b) the site 
is eligible for AMI.R funding. (c) 
1ufficient AMLR funds remain to fund 
the entire response action, and (d) the 
State intendi to use those funds for · · 
impact assislallce.·Currently, no sites 
meet this description. . . 

iv. Pesticide sites. To date, EPA has 
.not finalized its policy reprding the 
listing of pesticide application aites; 
thus, pesticide application sites will not 
be generally listed on tlae NPL at this 
time (49FR40320.October15, 1984). 
EPA believes that the Federal . 
Insecticide Fungicide 8nd Rodenticide 
Act (FIFRA} may be the most 
appropriate 1t&tute for-controlling the 
source of contamination resulting from 
the registered_use of pesticides since it 
provides the authority to cancel or limit 
a pesticide's use or to require label. 
changes when the risks usociated with 
use outweigh the benefits. Therefore, 
FIFRA will be the primary 1tatute used 
to address pesticide problems. However, 
EPA will continue to list sites resulting 
from leaks, spills, and improper disposal 
of pesticides. In addition, CERCLA 
removal activitie1, auch as providing 
altemate water 1upplie1, may be· 
initiated if it is determined that the 
release or threat of release constitutes a 
public health or environmental 
emergency arid no other party has the 
authority or capability to respond in a 
timely manner. . · . 

v. Other Federal authorities. It ia 

posiible th.at by amendment. a Federal 

regulatory authority not mentioned 

above will be authorized to require 

corrective action at sites currently 

addressed under CERCLA. If IO, the 

affected sites would also be addressed 

under the general deferred listing 


·approach. 
vi. Oversight ofFederal authorities. 

As noted earlier, EPA believes It may be 
appropriate to assume that a Federal 
authority will adequately address a site, _ 
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and thus has to date deferred to RCRA 
Subtitl_!! C and Nuclear Regulatory . 
Commission authorities without 
oversight However, the additional 
Federal authorities being considered 
today for deferral do not necessarily 
present the same level of assurance of 
remediation that meet the 
environmental protection standards of 
CERCLA. Thus, for response actions 
under these additional Federal 
authorities, it may be appropriate to 
require aome oversight by CERCLA . 
officials or a requirement that CERCLA 
cleanup standards be applied. A 
decision by EPA to defer to another 
Federal authority for the conective 
action of a site does not constitute an . 
approval by EPA of the method or 
extent of the response to be undertaken 
by that oth~ authority. · 

EPA requests comment on the . 
appropriateness of deferring generally to 
Federal authorities, and on whether 
1uch authorities should be required to 
meet aoine or all CERCLA standards In 
addressing deferred NPL sites. · 

4. Expanding the deferral policy to 
State authorities. EPA believes It Is 
appropriate at this time to consider 
broadening the scope of the defemll 
policies to include State authorities in 
addition to Federal authorities in 
recognition of other possible avenues of 
response action. · 

EPA has already instituted a policy of 
deferring non-Federal RCRA sit~ to· 
States that are authorized tO Carry out 
the Subtitle C corrective action · 
authorities of RCRA (51 FR 21054. June 
10, 1986). However, EPA currently does 
not defer to other State authorities even 
if they have authority to achieve some 
corrective action at contaminated sites. 
The present framework of the NPL 
process has not precluded States from 
taking independent enforcement 
authorities during CERCLA remedial 
activities, and a State can request the 
enforcement lead at sites on the NPL. 
(Under any of the proposed approaches 
for State deferral, a State would retain 
the option of having a State-lead 
enforcement site listed. Subpart F of 
today's proposal discusses EPA'• 
criteria for designating a State as the 
lead agency. The Subpart F criteria are 
intended 1olely for State-lead actiom 
under CERCIA) 

EPA haa, in the past. listed 1ites being 
addreued under State authorities so 
that it could ensure that 1imilar sites 
were remediated to similar levels. and 
in a manner consistent with the NCP. 
Further, public participation, ATSDR 
health a11essments. and oveniight by 
EPA ii assured for all NPL sites. In 
addition. affected communities are 
eligible to apply for Technical 

Assistance Grants fl'AGs) at sites on 
the NPL (53 FR 9471, March 24. 1988), 
and mixed funding settlements for 
remedial action are possible. 

EPA is now considering defening to 
State authorities more generally. EPA 
recognizes that many more sites need to 
be addressed than present CERCLA 
reaources can accomodate; by deferring 
aome problem iites to the States, EPA 
believes more overall response actions 
can be accomplished more quicJcly, and 
EPA can direct its resources to sites that 
otherwise would not be addressed. As 

with any deferral, no CERCLA funds · 


. would be available to the State for the 

1ite being deferred, although EPA may . 

-exercise its enforcement or response 
authorities at that lite. Moreover, the 
State may be zequired to obtain on-site 
permits, as permit exemptions are only 
available for CERCLA actions. 

EPA notes that even1f a State has 
authorities applicable to Federal 
facilities, the remediation ofsuch sites 
will not be deferred, and Federal 
facilities will continue to be listed.on the 
NPL. consistent with CERCLA section 
UD(d)(2). . . . 

EPA believes it may be appropriate to 
defer listing sites on the NPL to allow 
the States to fully utilize corrective 
action authorities under their own 
programs when 1hey have programs in 
place for obtaining some corrective 
action at contaminated.sites. This 
approach ls consistent with the view of 
the NPL as a list of sites where response 
action ii appropriate under CERCLA. 
and the site is not being otherwise 
addressed. 

A deferral would not be a delegation 
of any CERCLA authority, and it is not 
intended to ensure equivalence to 
CERCLA. By deferring to a State 
authority, EPA ii not approving the 
remediation to be undertaken by that 
State authority. In considering this 
defemil palicy, EPA recognizes that 
corrective actions under State 
authorities may not follow the 
procedures and requirements of the 
NCP, and in some cases. thil may result 
in differences. e.g., 1ome States may 
have more stringent corrective action 
standards than EPA while other States 
may have less stringent corrective 
action standards. Requiring State 
authorities to conform strictly to NCP 
requirements might.result in fewer 
States choosing to undertake a 1ite 
remediation that could be deferred.EPA 
requests comment on the level of 
remediation that should be required for 
sites deferred to States. 

It is important.to note in instances 
where State authorities intend to 
recover their costs from responsible 
partie1 under CERCLA section 107 for 

sites 1Ubsequently listed on"the NPL. 
response actions at these sites may not 
be "inconsistent with" the NCP. 

Although EPA does not intend to 
apply all of the procedures and 
requirements of the NCP to deferred 
sites. EPA strongly believes that the 
general public participation procedures 
of the NCP are a necessary part of ~y 
State deferral policy. The NCP has 
specific requirements tO Inform the 
community of releases and planned 
actions at alite.-and to provide the 
public an opportunity to comment on 
removal and remedial plans. However, 
EPA recognizes that apecific 
requirements to·involve a community in 
remediation decisio~ may or may not 
exiit under State authorities. Therefore. 
EPA believes ff sufficient public ­
participation requirements do not 
already exist under the State authority, 
the State should be required, as a 
condition of deferral, to develop a 1ite-: 
speclfic public participation plan to. 
inform the community of remediation 
progress and involve the community In 
the remedy selection. 

EPA is requesting comment in general 
on the issue of deferring to State . 
authorities, and requests comment on 
two options for implementing deferral to 
States: (i) Defemll based upon a State 
petition to EPA requesting defeITal: and 
(ii) defemll based upon a State'• 
certification of its commitment and 
ability to address the site according to 
certain CERCLA 1tandards. EPA intends 
to keep the current limited State defemll 
policy, i.e .. deferral to authorized State 
RCRA authorities, in effect while public 
comments are reviewed. Ha more · 
expanded State deferral policy is 
implemented, EPA would apply it 
prospectively to sites as they are 
proposed for listing (see discussion of 
final sites below). 

i Option 1-Deferralbased upon a 
State petition. Under this option. EPA 
would defer site• from listing on the NPL 
in cases where the State petitioned EPA 
for deferral. Specifically, once EPA 
believes that a site scores above the 
HRS cutoff, or otherwise meets 
eligibility requirements for listing 1ites 
on the NPL. EPA would consider 
deferring the site if the State petitions 
EPA certifying that 

a. The State has provided reasonable 
notice to the public of its intent to · 
petition for defemll of a 1ite. and its 
plans and general schedule for 
corrective action under State laws; 

b. The State will provide for public 
participation in the remedy selection 
process; and 

c. ·If requested by the public. the State 
would hold a public meeting at which it 

http:important.to
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discmsed its decision to petition for 
deferral 

Under this option. the State would 
explain to the public and EPA its plans 
and general schedule for corrective 
action under Stale laws. EPA 
apecificaDy requests comment on 
whether the State should be required to 
hold a public meeting or if sui:b meeting 
should be held only if requested. This. . 
optien represents a total deferral: it 1­
not intended to ensure equivalence to . 
CERCLA. EPA believes that this.option 
could maximize the overall nmnber.of · 
corrective actions that occur by..Uowing 
CERCLA funds and resource.. &o be . "· 
·directed to other sites at which no . 
response ac• by State autho!itiee ii. 
anticipated. 

This option would have no 
requirements or obligations for ovenight 
by EPA. However, EPA would still have 
the flexibility to exercise CERCLA 
authorities to achieve corrective action 
at sites deferred from listing. if 
necessary. EPA would reserve the right 
to terminate the deferral status of a 1ite 
and take the necessary procedural 1tep1 
to list the site on the NPL where. the . 
State revises its earlier position and 
requests that the site be considered for 
listing. 

ii. Option 2-Deferral based upon a 
State certification. This option would 
defer individual sites from listing on the 
NPL in cases where the State provides a 
more detailed certification of its .ability 
and commits to perform corrective 
action according to certain CERCLA 
standards. Specifically, once.EPA 
believes that a site scores above the 
HRS threshold for listing, or otherwise 
meets eligibility requirements for listing 
sites on the NPL. EPA would ·consider 
deferring the site if the State 
demonstrates and certifies in writing to 
EPA the following: 

a. The existence of State regulatory 
response or enforcement authorities that 
are sufficient to achieve corrective 
action. 

b. Sufficient State personnel and 
funds committed for either: (1) 
enforcement actions. compliance 
monitoring, and over.iight of PRP 
remediation, or (2) State-implemented 
corrective action. 

c. Satisfactory schedules with . 
milestones to complete the enforcement 
or corrective action process. 

d. Commitment to provide status 
reports to EPA and the public. ­

e. Provision for public participation in 
the remedy selection process, and 

f. Commitment to select 11 remedy that 
is consistent with the cleanup standards 
of section 121 of CERCLA. 

This option accomplishes the overall 
goal of increasing the States' 

involvement in the corrective action 
process, thereby making CERCLA 
resources available for other 1ite8. It 
would require greater EPA oversight 
than the first option. and requires 
remediation consistent wHh standards 
in section 1Zt of CERCLA. 

Al discu1Sed in the first option, EPA 
wvuld retain ib right to apply CERa.A. 
authorities at deferred 1ites, if 
necessary. Additionally, EPA woald 
'COl!llider lenninatiilg the defemrl eta1us 
of a 1ite and taking the necessary 
procedural 1tep1 to list the lite on the 
NPL ff any of the commitments in the 

· State certification were not met. . 
For both opti~EPA is considering 

two management approachel to account 
for lites that are defe:red. The fmt 
approach would be to propose deferral 
lite candidatl!I for listing on the NPL. 
and solicit public comment oa the HRS 
acore and the deferral issue. If a 
decisjon is made to defer, the silel 
waald remain ma the proposed NPL in a 
etayed, deferred status•.This would 
pnwide the public: with infocmation on 
the sites EPA has deferred from listing, 

·and would allow EPA to engage in final 
J'Ulemaking to place the site on the NPL 

. in· an e:ic:peditious manner if termination 
were necessary. (In such a ease, EPA 
would request comment on termination 
of the deferral prior to promulgating the 
sile on the final NPL.) 

If deferred 1ites are proposed on the 
NPLin a stayed, def.erred 1tatus, Al'SDR 
health assessments would be performed 

·.at those sites. and affected communities 
would be eligible to apply forTAGs. 
EPA requests comments on whether it is· 
appropriate to issue TAG& at these sites. 
since one purpose of the deferral policy 
is to direct Fund monies to sites that 
otherwise cannot be addressed by 
authorities other than CERCLA. 

The second management approach 
EPA is considering would be to defer 
sites to States prior to, and without. NPL 
proposal This could conserve the 
resources that EPA would use for 
prop0sal 10 that they could be applied to 
other sites. Under this approach. the · 
responsibility to inform the public about 
deferred sites could be left solely to the 
States through the petition or 
certification procedures discussed 
above. Alternatively, EPA could retain 
the role of informing the public through 

· a separate, non-NPL listing in the 
Federal Register of deferred sites. in 
either case, by not first proposing the 
site, EPA would have ·to propose the ·site 
to the NPL and take comment on the 
l:IRS score before addressing a site 
under the CERCLA remedial program if 
deferral termination ls necessary. (Of 
. course. the HRS score would not change 
as 11 result of any response actions taken 

by the State during the period of 
deferral. consistent with EPA's past 
practice explained at 48 FR 40664, 
September 8, 1983). However, EPA could· 
apply certain CERCLA response 
authorities to the sites prior to their 
listing. including removal actions and 
remedial investigations. 

Further, due to the absence of NPL 
proposal under th1a approach. ATSDR 
would not be required ta perform a . 
health assessment at the deferred lite. 

.(CER'CLA authoriZes ATSDR to perform 
health asseuments in iespOlile to 
requeats from the public. Petitions for 
health as1euments will require data · 
.showing a high probability of the . 
existence of a current or potential health 
problem.) ID addition. TAC. womd not 
be available (CERCLA does not 
authorize TAGs at non-NPL sites) and 
the possibility of mixed funding 
settlements for remedial actions at such 
sites would be precluded. . · 

EPA specifically requests comment on 
whether 11 site deferred to a State should 
be proposed to the NPl. in a "deferred" 
category, or whether the public ehould 
be informed of tile deferral through a 
non-NPL notification or State action. · · 

EPA will consider ·comments on the 
current policy and the two options for 
deferral to State authorities. lfEPA 
determines that it is appropriate to 
revise the cmrent policy, EPA may 
adopt one of tile options described or a 
combination of both. ·· · 

5. Sites regulaterfby maltiple 
· 	authorities. EPA recognizes that there 

may be some sites that are regulated by 
a mix of authorities. In cases such as 
these, EPA requests comment on . 
whether the site should be deferred to a 
mix of authorities, or whether EPA · 
shou!d address the site comprehensively 
under CERCLA. 

6. Deferral ofaites with agreements 
under CERCLA enforcement authorities. 
Currently, it is EPA's policy to keep 
enforcenient-lead sites on the NPL until 
the selected remedy is complete in order 
to ensure that CERCLA Fund resources 
are available to quickly achieve 
mitigation if the PRPs fail to comply 
with CERCLA orders or enforcement 
agreements, and to keep the public 
apprised of remedial progress at the site. 
This policy also provides for the · 
potential availability ofTAGs. the 
performance of ATSDR health 
assessments at affected sites, and 
allows for the possibility of mixed 
funding for remedial actions. 

However, in addition to the State 

deferral options previously discussed. 

EPA i.s also considering options for not 

listing, or deferring from listing sites 

where PRPs enter into Federal 
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enforceable agreements for site 
remediation under CERCLA. A policy of 
not listing sites where enforceable 
cleanup orders or agreements under 
CERCLA are in place may facilitate EPA 
efforts to expeditiously obtain such 
enforceable agreements for remedial 
action at sites that would otherwise be 
listed on the NPL and evaluated under 
the CERCLA remedial program. EPA 
would retain approval authority over 
any remedial action at sites deferred 
from listing based on an enforceable 
CERCLA order or agreement State 
concurrence would be necessary for 
deferring sites under this policy. 

Although EPA has not yet reached a 
decision on this issue, the options being 
considered today are within EPA'• 
discretion under the statute. CERCLA 
section 104(a)(1) authorizes EPA to 
respond to the release or threat of 
release of hazardous substances, but 
provides that a PRP may be allowed to 
ca.-ry out the action if the President or 
his delegate "determines that such 
[removal and remedial] action will be 
done properly and promptly by the 
owner or operator of the facility or 
vessel or by any other responsible 
party." In addition, CERCLA section 
105(a)(8)(A) directa EPA to "the extent 
practicable. to tak[e) into account" 
appropriate factors in developing the 
NPL. giving EPA broad discretion to 
consider such factors as PRP remedial 
action agreements. 

EPA seeks comment on two principal 
options: (i) Defenal to CERCLA 
enforcement authorities prior to NPL 
proposal based on an agreement to 
cany out the EPA-selected remedial 
design/remedial action (RD/RA) 
pursuant to a consent decree, and (ii) 
deferral at the time of proposal based on 
an agreement to conduct a remedial 
investigation/feasibility study (RI/FS) 
for that site, with the proposed site 
dropped if the PRP subsequently agrees 
to perform the 'RD/RA pursuant to a 
consent decree. Both options will 
continue to assure the opportunity for 
public comment on the remedy selected 
by EPA under the CERCLA consent 
decree. This CERCLA enforcement 
authority deferral policy being 
considered today will not be 
implemented until public comments 
have been considered. EPA intends to 
keep the current deferral policies in 
effect while comments are reviewed. If 
this deferral policy is issued. EPA plans 
to apply it prospectively (see discussion 
of final sites below). These options, and 
variations of these options. are 
discussed below. 

i. Option 1-Pre-proposal deferral 
based on agreement to perform RD/RA. 

Under this option, EPA would, with the 
concurrence of the State agency, defer 
listing of a site if a PRP were willing to 
enter into a consent decree with EPA for 
the total remediation of a site prior to 
the site's proposal for NPL listing. 
However, EPA would not delay the 
normal process for assessing sites, 
developing HRS scores, and proposing 
on the NPL. Only those sites for which a 
consent decree is signed prior to 
proposal of the site on the NPL would be 
considered. 

Because completed preliminary . 
. aHessments and site investigations are 

publicly available documents, EPA 
believes that many PRPs will have 
adequate information conceming the 
potential .listing of a lite on the NPL in 
order to decide whether to begin 
negotiations of a consent decree with 
EPA for remediation ofa site. However, 
EPA intends to continue its policy of not 
releasing draft HRS scores prior to a 
decision to propose a site for the NPL. 
EPAwould simply acknowledge that a 
site is being considered for listing on the 
NPL. 

Under this option, more consent 
decrees providing for remediation may 
be signed, freeing CERCLA Fund 
resources for remedial action at other 
sites. (CERCLA resources would be · 
required for oversight of sites defeITed 
based on an agreement under CERCLA 
enforcement authorities.) Moreover, 
these consent decrees would represent 
enforceable agreements under CERCLA 
for the entire response effort. including 
remedial action, and would provide the 
necessary legal assurances that a 
protective remedy, selected and 
approved by EPA. would proceed in a 
timely manner. Further, EPA would 
select the remedy under this approach, 
and the full remedial process described 
under Subpart E of the NCP, including 
the public participation requirements, 
would be required; all consent decrees 
would also be published in the Federal 
Register before entry by the ~url 

'This option would allow PRPa. by 
agreeing to an enforceable consent 
decree under CERCLA to perform the 
total remediation, to avoid the listing of 
their aite on the NPL. However, at this 
stage in the remedial process, the actual 
remedy to be implemented will be ­
unknown and the PRPs may be reluctant 
to agree to implement a remedy of · 
unknown cost and dimensions. Even if 
the PRPs agreed to implement the·EPA­
selected remedy, they might be reluctant 
to waive their rights to contest EPA'• 
choice of remedy in the context of 
dispute resolution under the consent 
decree, which process may involve 
further resource commitment by EPA. 

This option might have limited 
applicability at sites with multiple 
parties. Because EPA does not intend to 
implement a formal process prior to 
proposal to notify parties of their 
potential responsibility at sites, there 
may not be adequate time for numerous 
PRPs to agree to implement the site 
remedy to be selected by EPA in the 
future. 

Ifa PRP fails to complete the remedy 
and the enforcement mechanisms 
available 1111der the consent decree are 
not successful (e.g .. if the PRP is 
financially unable to continue the work), 
Fund-financed action could not be taken 
until the site was listed on the NPL 
(although financial assurances such as 
performance bonds could also be 
required under this option to ensure that 
remedial action would continue). 

Under this approach. because sites 
would not be listed or proposed for 
listing on the NPL. TAGs would not be 
available and ATSDR health 
a1111essments would not be required (see 
State deferral discussion). 

As part of this option, EPA is also 
seeking comment on the appropriate 
method for identifying problem sites to 
the public if those sites are not proposed 
for the NPL because of deferral to a 
CERCLA enforcement agreement One 
alternative is to publish a notice in the 
Federal Register identifying sites that 
are to be deferred prior to proposal on 
the NPL. Another alternative is to notify 
the affected public of the deferral by 
publication in a local newspaper(s) of 
general circulation. Of course, once a 
consent decree is lodged, the public will 
be notified (pursuant to 28 CFR 50.7), 
and will have an opportunity to 
comment on the remedy that EPA 
ultimately selects. 

ii. Option 2-Proposal and deferrol 
basedon an agreement to conduct IU/ 
ES. EPA is also considering an option 
tmder which EPA would propose a site 
for listing on the NPL. but would defer 
final listing of the site if the PRPs agree 
to perform the Rl/FS under an 
enforceable CERCLA agreement 
(administrative order or consent decree). 
The site would remain on the proposed 
NPL (in a stayed, deferred status) until 
the RI/FS ia completed, the public 
comments on the remedy are received. 
and the record of decision is issued. If 
the PRPs agree to implement the remedy 
selected in the record of decision under 
an enforceable consent decree or order 
under CERCLA. the site would be 
dropped from the proposed list if they 
do not, EPA would proceed to list the 
site on the final NPL. Adoption of this 
option would make the final NPL a list 
of sites where CERCLA Fund-financed 
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action appears to be warranted. rather 
than a list or sitee where CERCLA 
action, whether Fund-financed or 
enforcement lead, appears to be 
warranted. 

Because sites would be formally 
proposed for listing, the PRPa would be 
fully informed of the opportunity of 
entering into an enforceable CERCLA 
agreemenl This approach may 
encoura11e PRP performance of Rl/FSs 
and RD/RAs thus freeing CERCLA Fund 
monies for other sites. In addition. 
because defe!T81 candidate• would 
remain on the proposed NPL until a final 
consent decree la entered. EPA can 
proceed rapidly to final listing and site 
remediation using the Fund in the event 
the PRPs do not agree to implement the 
aelected remedy. Thia option would also 
ensure that EPA has subetantial input 
into, and control over, the PRP­
conducted RI/FS or RD/RA. aince both 
effort& would be completed under the 
terms of enforceable agreements under 
CERCLA. and with EPA oversight. 

The procees contemplated in this 
option w'Ould allow a PRP to avoid 
listing on the fmal NPL by qreeing to 
undertake a remedial response pursuant 
to an enforceable agreement under 
CERCLA. In addition. in contrast to the 
first option (defer prior to proposal), the 
PRPs are entering into agreements in a 
stepwise fashion and are not committing 
to final site remediation until the 
remedial options have been fully 
explored if necessary. 

If the PRP does not consent to 
implement the remedy identified as a 
result of the RI/FS, Federal funds could 
not be spent for the remedial action until 
the site was listed as final on the NPL. 
However, additional planning or . 
removal actions wider section 104 could 
take place if necessary. 

A variation on this option would be 
that. rather than proposing the site for 
listing on the NPL. the site would be 
included on a epecial liet pendins the 
PRPs entering into a COllllent decree. 
This variation presents a greater risk of 
delay in remedial action because If the 
PRP fails to eign a consent decree for 
cleanup, the site must be first placed on 
the proposed NPL. comment taken on 
HRS •coring. and then placed on the 
final list. Additionally, becauae aites 
would not be listed or proposed for 
listing on the NPL under this option, 
TAGs would not be available and 
A TSDR health aaseBBments would not 
be required. and the poasibility of mixed 
funding settlements for remedial actions 
at such sites would be precluded (see 
State deferral discussion). 

EPA will consider comments on the. 
current policy and the two options for 
deferral to enforcement authorities. If 

EPA determines that It Is appropriate to· 
. revflle the current policy of not deferring 
to PRPs entering into enforcement 
agreementa, EPA may adopt one of the 
optiona descn1>ed above or a 
combination of both. 

1. Deletion ofproposed and final aites 
based upon deferral to other authorities. 
In today'• notice, EPA Is requesting 
comment on deferring the placement of 
lite• on the NPL when Federal or State 
authorities are available to addre1t1 
contamination at the aite. 81 well aa 
deferring altes where the PRPa have 
lfgned enforceable CERCLA consent 
orders for remedial action. EPA ia also 
considering whether this policy should 
be applied to 1ltet on the final NPL. Le.. 
whethe:: final NPL 1ites should be 
deleted If they are being addressed by 
another authority or under a CERCLA 
consent order. On August 9, 1988 (53 FR 
30005), EPA announced that It would not 
systematically apply the RCRA deferral 
policy in certain limited circumstances. 
AB with the general defe!T81 policies 
discussed in today'• notice, the deletion 
of final aites would tend to free. 
CERCLA's resources for use in 
aituatiollll where another authority is not 
available, and thus may help maximize 
the overall number of response actions. 

AB stated with respect to the RCRA 
deferral policy, EPA does not believe it 
is appropriate to systematically review 
the final sites already on the NPL to see 
whether any are being addressed. or 
may be addret11ed. under another 
statute or under a CERCLA COllllent 
order. It ii EPA'• opinion that such a 
review would be time consuming, 
thereby detracting from the more 
important work of the CERCLA 
program. and could disrupt work at sites 
where CERCLA actions have already 
begun. However, in certain limited 
circumstances, EPA believes that it may 
be appropriate to remove a site from the 
final NPL before a cleanup is complete If 
EPA la aatisfied that the site is being or 
will be addressed under another atatute 
or authority. . 

EPA believes that it ii appropriate to 
apply different and more atringent 
criteria ID actions to delete baaed on 
deferral to other authorities for sites that 
are on the-final NPL, •• compared to 
1ite1 that are merely candidates for 
deferral prior to NPL lietlng. For final 
NPL sites, EPA bu completed ita listing 
process, Identified the alte aa a potential 
problem requiring further attention, and 
has often commenced CERCLA actions. 
In addition. the listing itself haa created 
public anticipation of a response under 
CERCIA. Thus, EPA and the public 
have a algnificant interest in seemg that 
these aitea are addressed. EPA does not 
believe that applying different criteria to 

final site• that may be deleted wOl 
cauae any significant prejudice to any 
party; ae EPA has stated repeatedly in 
the peat. inclusion on the NPL.doa not 
determine the liability of any party for 
the cost of any response actions that 
may be taken at a lite (48 FR 40659, 
September 8, 1983). 

Therefore, EPA ii considering 
applying thia policy on a cue-by-cue 
basis in the following limited 
c:ircumatance1. A aite may be an 

. acceptable candidate for deletion hued 
upon deferral to another authority 
where EPA ia preaented with evidence 
that: 

L A aite on the NPL ls. currently being 
addressed by another regulatory 
authority under an enforceable order or 
permit requiring corrective action or the 
PRPa have entered into a CERCLA 
consent order to perform the RD/RA: 

ii Response ia progressing adequately; 
Iii. Deletion would not otherwise 

disrupt an on-going CERCLA response 
action: and 

iv. All criteria for defe!T81 to that 
authority have been met (I.e.. the 
reque1ting party must meet all 
conditions for deferral to that authority 
in addition to the three specific criteria 
set out above for deletion based upon 
deferral). 

EPA would generally consider it to be 
a disruption of a CERCLA remedial 
action to defer a final NPL site in 
situation• where funds and/or personnel 
have been committed for further action 
such as an Rl/FS. remedial delign or 
remedial ·construction activity. 

To date, 1ite1 have been deleted from 
NPL-only "where no further response Is 
appropriate," such 81 where remedial 
actions have been completed either by 
the PRPs or through Fund-financed 
response, or where no remedial 
mea1ures have been deemed necessary 
(current NCP I 300.66(c)(7). reproposed 
today as I 300.420(e){1)). In order to 
delete sites for deferral, it may be 
necessary to adopt additional deletion 
criteria or to reinterpret the existing 
criteria to apply to instance• where 
another authority ii addre11ing the site, 
and thus. no further response is 
appropriate under CERCLA (or, 
alternatively, that no further response la 
neceuary uaing CERCLA funds). N 
with any deletion. a deletion based upon 
a decision to defer would be entered 
only after a notice of Intent to delete 
(and defer) is filed In the Federal 
Regiater and comment la taken. IfEPA 
later determines that CERCLA remedial 
action ii necet1t1ary at the site, the site 
would remain eligible for CERCLA 
Fund~financed remedial actloi:: and 
relisting on the NPL without the 
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requirement to reapply the HRS (current 
NCP I 300.66(c)(8), repropoaed today u 
I 300.4.20(e)(2)). _ . 

EPA requests comment OD the policy 
of deleting final aitea hued upon 
defemtl to other authorities, and on the 
criteria that should be applied in 
reviewing petitions for auch deletiona. 

8. Effective date ofpolicy. No deferral 
policy being conaidered today will be 
implemented until public comment• 
have been conaidered. EPA intendi to 
keep the CWTent defemtl policiea (e.g~ 
RCRA and Nuclear Regulatory 
·Commission) in effect while such 
comments are being reriewed. 

Sxtion 300.430 llernedial 
Investigation/Feasibility Study {RI/FS} 
and Selection ofRemedy. 

Today EPA la proposing major 
re\'isions to Subpart E to incorporate the 
new requirements of the 1986 CERCLA 
reauthorization amendments into 
existing procedures. and to reflect 
program management principlea EPA 
intends to follow in order lo promote the 
efficiency and effectiveneaa of the 
remedial response process. Chief among 
l:1ese principles is a bias for action. 

The 1986 CERCLA amendments 
include a number of requirements 
related to the remedial alternatives 
development and remedy selection 
process. Section 121 of the statute 
retains the original CERCLA mandates 
to select remedies that are protective of 
l:uman health and the environment and 
that are cost-effective. in addition, 
today's proposed revisions address the 
flew statutory requirements for remedial 
:ictions to attain the applicable or 
relevant and appropriate requirements 
of other Federal and State 
environmental laws. the mandate to 
utilize permanent aolutiona and 
altemi?tive treatment technologies or 
reso"!.!I'ce recovery technologies to the 
maxim= extent practicable, and the 
pPeference for remedies that employ 
treatment that permanently and 
significantly reduces the toxicity, 
mobility. or volume of hazardous 
substances, pollutants, or contaminants 
as their priI:cipal element over those 
that do not 

The overarching mandate of the 
Superfund program is to protect human 
health and the environment from the 
current and potential threats posed by 
uncontrolled hazardous waste lites. 
This mandate applies to all remedial 
actions and cannot be waived. 'I1ie 
mandate for remedies that protect . 
l:uman health and the environment can 
be fulfilled through a variety of means, 
including the destruction. detoxification. 
or immobilization or contaminants 
through the application of treatment 

technologiea. and by controllins 

&xposure to C:ontaminants through 

enslneering amtrola (auch u 

containment) and/or matituticmal 

controls which prevent acceaa to 

contaminated areas. 


'I1ie CERCLA •mendmenta emphaaize 
achieving protection that will endure 

· 	over loog periods of time by mandating 
the ue ofpermanent aohztiona to the 
ma.rimnm extent practicable and by 
apeclfying long-term effectiveness 
factors that must be asaessed under 
section 121{b)(t) (A-G). The 
•mendmentl aJ.o express a clear 
prefereace for achieving this protection 
through the use of treatment 
technolosiea u the principal element of 
remedies. These provisions reflect the 
belief that treatment that deatroya or 
reduces the hazardous properties of 
contaminants (e41., toxicity or mobility) 
frequently will be required to achieve 
aolutiona that afford a high degree of 
permanence. The highest degrees of 
permanence are clearly afforded by 
remedies that are not heavily reliant OD 
long-term operation and maintenance 
following the completion of an 
implemented action. 

In addition to these new mandates, 
the amended CERCLA retained tlie 
mandate for selecting remediea that are 
cost-effective. Although cost­
effectivenesa cannot be 'Died to select a 
nonprotective remedy, this mandate 
does require EPA to ev&.luate closely the 
costs required to implement and 
maintain a remedy and to select 
protective remedies whose costs are 
proportionate to their overall 
effectiveness. This mandate establishes 
efficient use of resources as a standard 
for Superfund remedial actions and 
reflects CongreSB• Intent to ma:dmire the 
use of the Fund across a large number of 
aitea. EPA Intends to focus available 
resources on selection of protective 
remedies that provide reliable, effective 
response over the long-term. 

This combination of mandates (i.e., 
remedies that provide permanent 
solutions to the maximum extent 
practicable, the preference for treatment 
aa a principal element, and cost­
effectiveneaa) creates dynamic tensions 
for the Superfund pf08!'8JD. In today's 
proposal EPA extends some of the 
fundamental features of the current NCP 
in proposing to resolve these competing 
goals through a proc:eu that examinea 
the characteriatica of sites and . 
alternative approaches for remediating 
the problems those aitea pose. This ­
proceaa evaluates alternative hazardous 
waste management atretegiee ualng nine 
criteria related to CERCLA'a mandatea 
to determine advantages and 
disadvantages of the various remedial 

action alternatives. This analysis 
identifies aite-epecific trade-offs 
between optiona, and facilitatea the risk 
management deciaion which ii the 
fundamental nature of remedy selection 
decisiom at CERCLA lites. In balancing 
.trade-of& among options and selecting 

_the protective alternative which seems 
to offer the best combination of 
attributes iD terma of the Dine criteria 
and ii thm most appropriate for a given 
mite, F.PA la exercising the discretion 
granted by CERCLA to determine the 
maximum extent to which permanent 
solutiona and treatment or resource 
TeCOYer)' tedmologiea can be 
practicably atilized in a cost.effective 
JIUIDDer. 

EPA believes that tbe aolutiona that · 
are most appropriate f:>r a given site will 
vary depending OD the size, complexity, 
and location of the site, the magnitude 
of the threats posed, the timing of the 
availability of suitable treatment 
technologies, and the proximity of 
human md environmental receptors. 
among other factora. While the CERCLA 
amendments strongly eni:ourage the use 
of treatment technologies in CERCLA 
remedial actions, they allow for 
discretion iD dealing with site 
circumstances and technological, 
economic. and implementation 
constraints that place practical 
limitations on the use of treatment 
technologies. Treatment is most likely to 
be practicable for wastes that cannot be 
reliably controlled In place, such as 
liquids, highly mobile materials (e.g.,. 
solvents). and high concentrations of 
toxic compounds (e.g., several orders of 
magnitude above levels that allow for 
unrestricted use and unlimited 
exposure). Treatment is less likely to be 
practicable where sites have large 
volumes of low concentrated material, 
or where the waste is very difficult to 
handle and treat (e.g., mixed waste of 
widely varying composition). Specific 
-situations that may limit the use of 
treatment could include lites where: (1) 
Treatment technologies are not 
technically feasible or are not available 
within a reasonable timeframe; (2) the 
extraordinary me or complexity of a 
site makes implementation of treatment 
technologies impracticable; (3) 
implementation of a treatment-baaed 
iemedy would result in greater overall 
.risk to human health and the 
environment due to ri&ks paaed to 
workers or th, aunounding community 
.during implementation; or (4) severe 
effects acroaa environmental media 
resulting from implementation would 
occur. In addition. there are CERCLA 
aitea or portiooa of altea where the 
concentrations of the wastes are at low 
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levels or are substantially immobile, and 
where the.wastes can be.reliably 
contained over a long period of time 
through the use uf eitgineering controls. 
In these situations, treatment may not 
always offer Ii. sufficient degree of 
increased permanence and long-term 
protection to be cost-effective. 

CERCLA sites are frequently complex 
and involve a number of different 

·problems: EPA believes that it often will 
be the case that the most appropriate · 
solution for a •ite will Involve a ·- ; 
combination of methods ofachieYtng · '· 
protection of human'health and the : . : 
environmenL Mosfuequently;EPA · · 
expects that treatment of the principal ·' 
threats posed by a site, Wjth prlorify · 
placed on treating highly .toxic. highly ' ·. 
mobile wast~ will be c:Ombined with · 
engineering controls (such as · 
containment) for treatment residuals 
and untreated wa~te.~ ' .·.:,.:· •·:·. · · 

As appropriate; institutional eontroll! 
such as water use and deed restrictionB 
may supplement engineering controls for 
a~ort- and long-term maiiagement to 
prevent, or limit eXPOsure; to haiardous 
•ubstances, pollutants. or contaminants. 
Institutional controls will be used 
routinely to prevent exposures to · 
releases during the conduct of a 
remedial. investigation and feasibility 
study, during remedial action· · 
inlplementation, and as a supplement to ·. 
engineering controls· designe~ ·to.manage 
wastes over lime. The liile of · · ,. ·- ··· • '' ·· ·-, 
institutional controls to restrict uie or· ~­
access should not. however; substitute -·. · 
for active response measures (e.g~· · . · 
treatment im.d/or containment of sourt:e . 
material restoration of ground waters to 
their beneficial uses) as the sole remedy 
unless such active measures &re · 
determined not to be practicable, based 
on the balancing of trade-offs among 
alternatives that is conductea during the· 
selection of remedy. These trade-offs, . · · 
based on the nine aiteria, are identified 
during the analysis of alternatives. · · · · ' 

EPA recognizes that the approach · 
presented in today's proposed rule'i. not 
the only approach possible for resolving· 
the competing goals 'and requirements of . 
the Superfund program. ·Therefore; later · 
in this preamble EPA presents four ' • 
alternative-approaches. Two of those .: · 
alternatives are site-specific balancing ·'' 
approaches that,'while similar to the one 
proposed in today's rule, differ primarily 
in terms of how they organize the 
evaluation aiteria, and how they 
incorporate the statutory requirements 

· to select reinedies that are cost-effective 
and that use permanent solutions and 
treatment technologies to the maximum 
extent practicable. The two additional 
a'tematives presented later represent 

different approa.ches to remedy . 
selection, based on different views of . 
the goals and purposes of the Superfund · 
program. EPA 1olicits commenhl on 
these four alternative approaches as 
well ill the approach presented in 
today'•. proposed rule. 

A. Program Management Principles 

Today's proposal also includes 
revisions to the 1985 NCP that are·not 
mandated by CERCLA. These reviaion1 
reflect prindplea by which EPA intends 
to m8nage the Superfund remedial 
progriun. These principles stem from . . 
i!Xperience gained over the 6nt eight 
years of the.program. In managing 
CERCLA lites, EPA must balance the .. -. 
goal of definltively characterizing site . · 
risks and aDalyzing altemative remedial 
approaches for addressing those threats 
in great detail and the desire to . . . 
implement protective measures quickly. 
EPA intends to balance these goals with 
a bias for initiating response actions 
netessary or appropriate to eliminate.­
reduce, or control hazards posed by a 
site, as early as possible. EPA will 

·promote the responsiveness and · . 
efficiency of the Superfund program by 
encouraging action prior to or 
concurrent with conduct of an RJ/FS a.s 
information is sufficient to 1upport 
remedy selection. While the bias for 
action promotes multiple actions of 
limited scale. the program's ultimate •· 
goal contiriues to be to implement final 

. remedies at sites; · · · · · · · 
· Early action may be taken at a site via 
enforcement or Fund-financed activities 
taken under removal or remedial 
authorities. In deciding between using 
removal and remedial authorities, the 
lead agency should consider: (i) The 
aiteria and requirements for taking 
removal actions in § 300.415 of today's 
proposed rule; (ii) the statutory ·. 
limitations on removal actions and the 
criteria for waiving those limitations; 
(iii) the availability of resources; and the 
(iv) urgency of the site problem. Specifi_c 

actions that may·be taken under · 

removal authorities include emergency · 

action; non-time-aitical removals. and 

expedited response actions. A ·; 

discussion of these activities 19 included 

ID the I 300.415 preamble 1ectioO:.·Early 

actions using remedial authoritiei are .._ 

·initiated a• operable unitsJ ..; .'·· . _.: ~.. 

The Superfund program has long · - - ­
permitted remedial actions to be staged 

through multiple operable units. 

Operable units are discrete actions that 

comprise incremental steps toward the 

final remedy. Operable units may be 

actions that completely address a 

geographical portion of a site or a 

specific 1ite problem (e.g., drums and 

tanks. contaminated ground water) or 


the entire site. Operable units u°iclude · 
interim actions (e.g~ pumping and 
treating ofground water to retard plume 
migration) that must be followed by 
subsequent actions which fully address 
the scope of the problem (e.g., final 
ground water operable unit that defmes 
the remediation level and restoration 
timeframe). Such operable units may be 
taken in response to a pressing problem 
that will worsen Ifunaddressed. or 
because there la an opportunity tO 
undertake a limited' action that will 

· achieve significant risk 'redu~on · . 
quickly. . .: .. . · .. 
·The appropriatene9s of dividing · 

remedial actions into operable WiitS is .· ­
determined by c:Onsldering-the_. ·.. ·.: 
in~ationihlp of site problems 'and· . . 
the need 0r desire to.initiate actions · 
quickly. To the deg°ree that site problems 
are interrelated (e.g~ contaminated soils 
and ground water), it may be most · 
appropriate to ad~ the problems . 
tog!'!ther. However. "'.here problems are 
reasonably severable; phased responses 
implemented through a sequence ·of · 
operable units may promote more rapid 
risk reduction. . . . . :· , . . 

Related fo the bias for" action la the . 
principle of streamlining, which EPA 
intends to emphasize in managing the 
Superfund prograin as a whole and in ... 
conducting individual remedial action 
projects. On a prqje<;!-specific basis, . 
recommendati.om to ensure that the Rl/ 
FS and remedy selection process is . . 
conducted aa effectively and efficiently 
as possible include: . . · 

a. Focusing the remedial analysis to 
collect only additional data needed to · 
develop and evaluate alternatives and 
to support design; ·· 

b. Focusing the alternative 
development and screening step to . 
identify an appropriate nwnber of . 
potentially effective and implementable 
altemativea to be analyzed in detail . 
Typically, a limited number of . -• -. 
alternatives will be evaluated that are : 
focused to the scope of the response · . • . 
action planned;. · 

c; Tailoring the level of detail of the 
· analysis of the nine evaluation aiteria · 
(see below) to the scope and complexity 
or the action. The analysis for an .... 
operable unit may well be leas rigorous · 
than that for a comprehensive remedial · 
action designed to address all site • . 
problems; · 

d. Tailoring selection and 

documentation of th.e remedy baaed on 

the limited scope or complexity of the · 

site problem and remedy, In particular, 

operable units initiating interim · · · 

remedies may require less complex 

justifications because they are limited 

actions that will only require minimum 
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documentation of statutory findiogs . . . 
based on the presumption that , . - . 
edditional response will further addreas · 
the site problem; . . . 

e. Accelerating contracting procedurea · 
and collecting samples necessary for . , 
remedial design during the public ·..._ . . 
comment period. . . . . . : : 

Although the level of effort and extent 
or analysis required for an RI/F$ will . 
vcy on a site-specific basis, the ·.: , . · 
procedural steps needed for remedy · 
1election do noL These steps, however,; 
may be less extensive depending on the . 
complexity and scope of the problem · . · 
being addresse.d. Regardless of. the level 
or effort and analysis on a 1pecific Rl/ 
FS, the lead ~ency is responsible for .. : . 
ensuring that all procedural . . · . . . . 
requirements are met. including support . 
agency participation. soliciting public ·· 
comment, developing an administrative. · 
record. and preparing a record of ·· · 
decision. 

Circumstances that may be · · '· · 
particularly conducive to a more ·:· '·: : ; 

streamlined analysis during an"Rl/FS· ·include: . · · · 
(1) Site problems are straightforward . 

such that it would be inappropnate to 
develop a full range of alternatives. Fot 
example, site problems may only 
involve a single group or chemicals that 
can only be addressed in a limited 
number of ways, or site characteristics ­
(e.g~ fractured bedrock) are suCh that 
available options are limited. To the · · 
extent that obvious, straightforward ;.. ' 
problems exist, they may create 
opportunities to take actions quickly 
that will afford significant risk · 

reduction: 


(2) The need for prompt action to-· 

bring the site under initial control 

outweighs the need to examine all 

potentially appropriate alternatives; 


(3) ARARs, guidance, or program 

precedent indicate a limited range of 

appropriate response alternative• (e.g.. · 

PCB standards for contaminated aoila, 

Superfund Drum and Tank Guidance. 

BDAT requirements); _ 


(4) Many alternatives are clearly· 
impracticable for a 1ite from the outset 
due to 1evere implementability problems 
or prohibitive costs ( e.g~ complete ; · 
treatment of an entire large municipal 
landfill) and need not be 1tudiec! in · 
detail; and 

(5) No further action or extremely · . 

limited action will be required to enaure 

protection of human health and the · . 

environment over time. This 1ituation 

will most often occur where a removal 

measure previously has been taken. 


The biaa for action and principles of 

1treamlining are considered throughout 

the life of a remedial project but begin to 

be evRluated as aite management 


planning la Initiated. Site management 
plamiing is a dynamic,. ongoing, and 
informal strategic planning effort that 
generally starts as soon as sites are 
proposed for inclusion on the NPL and 
continues through the Rl/FS and remedy 
1election process, remedial design and 
remedial action phases, to deletion from 
the NPL. This strategic planning activitj' 
ia the means by which the lead and · 
support agencies determine the types of 
actions and/or analyses necessary or 
appropriate at a given lite and the . 
optimal timing of those actions. At lhe 
Rl/FS atage. thia effort involves review 
of exiating 1ite information, . 
consideration of current and potential 
risks the site:poaea to human health and 
the environment. an uaeaament of 
future data needs, understanding of 
inherent uncertainties in the process, 
priorities among site problems and the 
program as a whole, and prior program 
experience. The focus is on ta1cing action 
at the 1ite as early a1 site data and 
information make it possible to do 110. 

B. Major Revisions to the.Rl. /FS and 

Selectio,i ofRemedy Process . 
The Rl/FS proces~ proPo~ed today 

incorporates statutory requirements. 
refle<:ts the program management 
principles of the bias for action. 
1treamlining, and site management 
planning, and builds on the engineering 
and analytical steps established in the 
current NCP. The Rl/FS remedy . 
aelection process is portrayed in the 
following specific steps: (1) Project 
acoping which includes developing . 
workplllll8; (2) a remedial investigation 
that typically includes gathering basic 
site data for site characterization and 
the baseline risk assessment, and 
conducting treatability studies; (3) a 
feasibility 1tudy, which includes the 
development of alternatives, a screening 
1tep,.as neceuary, and a detailed 
analysis of the alternatives; (4) remedy 
aelection; and (5) documentation. & 
presented in today'• proposal, these 
1teps appear highly articulated and 
distinct In practice, the 1teps·are 
usually hi8hly interactive. The Rl/FS 
process should be tailored to match the 
acope and nature of the lite problems. 

The 1tep1 in the proceaa are intended 
to ensure that remedial alternatives are 
formulated to be protective or human . 
health ·and the environment and · 
deaigned to meet the applicable or 
relevant and appropriate requirements 
of other Federal and State 
environmental laws. Judgments as to the 
cost-effectiveness of the alternatives 
and the extent to which permanent 
1olution1 and treatment or resource 
recovery technologies can be 
practicably utilized at a given 1ite are 

made in the remedy 1election process, 
as trad~ between protective 
alternatives are balanced 

1.Project scoping. The purpose of 
scoping ia to define more specifically the 
appropriate type and extent of 
investigative and analytical studies that 
should be undertaken for a given site. · 

·Scoping ia distinct from site · 
management planning in that it entails 
formal planning for both the remedial ­
inveatigation and feasibility study. 
Scoping has been separated Crom the 
remedial investigation aection to which 
it is attached under thtJ._c:wrent NCP 
1imply to highlight-the workplan . 
development proceu and the 
development ofother project plans 1uch 
as the aamplingand llD!llyais plan 
(SAP). the health and safety plan (HSP). 
and the community relationa plan (CRP). 

During acoping. to aasist in evaluating 
· the possible impacts of releases from the 

aite on human health and the 
environment, a conceptual · 
understanding of the site should be . 
established considering in a qualitative 
manner the sources of contamination. 
potential pathways of exposure, and 
potential receptors. Thia preliminary 
characterization is initially developed 
with readily available information and 
is refmed as additional data are 

· collected. A 1ite-specific baseline risk 
assessment with additional qualitative 
and/or quantitative aspects will be · 
pedormed during the Rl to build on thia 
conceptual understanding by 
characterizing further the type and 
magnitude of potential risks. The 
identification of potential ARARa and 
other criteria, advisorie1 and guidance 
to be considered (TBCs) will begin 
during scoping as lead and aupport 
agencies initiate a dialogue on potential 
requirements during planning meetings 
or disCW1&ions that occur between 
agencies. Under CERCLA.aection 
121(d)(Z)(A)(il), State requirements must 
be identified in a timely manner in order 
to be considered ARARa. Sections 
300.430 (d) and (e) and 300.SlO(d) in 

today'• proposed rule describe the 

proceaa for identification of ARARa by 

the lead and support agencies. 


The main objectivt;a of acoping are to 
. identify the types ·or cleciaions that need 
to be made. to determine the types · 
(including quantity and quality) or data 
needed. and to design efficient atudies 
to collect theae data. The acope and · 
detail of the Investigative 1tudiea and 
altemative development and analysis 
should be tail9red to the complexity of 
site problems. Thia will require a 
consideration of how the phase• of the 
remedial proceu could most 
appropriately be conducted and the 
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level of effort and analysis required for 
each phase. The greatest opportunities 
to streamline the analysis generally will 
occur when the scope of the study and 
remedial action are limited to a small 
part of the site, or when the threats are 
clearly defined and technical solutions 

re straightforward. 
2. Remedial iavestigation {Rl). The RI 

lc!udes: (i) The collection of data 
irlentified dur'.ng project ICOping as 
necessary io characterize the site and 
e...,aluate re::nclial altematives; (iij the 
characterization of cmrent and potential 
risks through a baseline risk assessment; 
and (iii) treatability studies, as 
a;ipropriate:Today'1 proposed revisions 
e!Dphasize that the program 
management principle of 1treamlining 
will be applied to determinations of 
what is neccs~ to adequately 
characterize a site. Site-spea1ic 
judgments are required to determine 
how much additional information ill 
necessa.7 to support decisions, takiDg 
into consideration the added time and 
costs of collecting and analyzing the 
cbta. 

During site characterization, site­
sjlecific data are collected 2nd assessed 
to determine what. if any, types of 
response actio::is are warranted. In light 
of cF.RCLA·s ~to assess 
permanent solutions, alternative 
treatmem technologies, and TeSOUn:e 
recovery technologies. EPA is proposing 
to collect. as appropriate. data aboo.t 
treatment teclmologiea.. such a11 

charac:teristics of the waste or the site 
that affect the types of trea:tmem 
possible and the effectiYellfSS of 
L-eatinent approac:hf!S, tire extent to 
"·hi ch substances on-site msy be reused 
er recycled. and the potential for future 
releases if anv substances or treatment 
residuals remain on-site. The Rl may 
also include treatability studies that are 
needed to better evaluate potential 
l:!c:hnologies. 

Once the cantammants of concern at 
a site have been identified. the basel.iIJe 
rii;k assessment is initiated to detemrinc 
whether the site poses a current or 
potential risk to human health and the 
Environment in the absence of any 
remedial action. It provides the basis for 
cetermining whether or not remedial 
action is necessary and the j'llStification 
for performing remedial actions. The 
Superfund baseline risk assessment 
process may be viewed as consisting of 
an exposure assessment component and 
a toxicity assessment annpanent. the 
results of which are combim!d to 
develop an averall characterization of 
risk. As indicated above. these 
ES!cssments are site-specific and 
therefore 11:ay vary in both detail and 

the extent to which qgalitative and 
quantitative analyses are utilized. 
depending on the complexity and 
particular circumstances of the site, as 
well as tAe anilabi1ity of pertinent 
ARARs and other criteria. advisories, 
and guidance. 

An exposure assessment is conducted 
to identify the magnitude of actnal or 
potential human or environmental 
exposures. the frequency and duration 
of these exposures, and the routes by 
which receptors are exposed. This 
assessment involves developing for each 
site a curreut exposure scenario n well 
as a reasonable maximum exposure 
scenario. The current exposure analysis 
is used to determine whether a health or 
environmental threat exists based on 
existin8 site c::>nditions. 1.'he reasonable 
maximum exposure scenario is used to 
provide decisi:>m:iakers with an 
u:iderstandins of potential future 
exposures and should include an 
assessment of the likelihood of such 
exposures occuning. This exposure 
scenario will provide die basis for the 
development ofprotective exposure 
levels. 

The toxicity asSo?ssmenf compoaenl of 
Superfund risk assessment conaiders: (a) 
The types of adverse health or 
environmental effects &SllOciated with 
chemical exposures; (b) the relationship 
between magnitude al exposures aDd 
ad~erse effecu.; and {c} related 
uncertainties such as the weiBht of 
evideDce for a particular chemical'• 
carcinogenicity in .hamans. TypicaYy. 
the Superfnnd risk aaee n ent procesa 
relies heavily on exi8tiDI toxicity 
information or profiles deY8oped on 
specific cbemica1s. These are generally 
estimated carcinogen e~ that 
may be associated witla specific lifetime 
cancer risk prob.bilities (risk-specific 
doses or Rl1D1), end noac:arcinogen 
exposures that are IM>t Jilcely to present 
appreciable risk orsisnificaot advenie 
effects to hurn:ans (Mdmling sensitive 
subgroups) over lifetime exponres 
(reference dmea or RfDs}. 

During risk characterization, 
chemical-specific toxicity information is 
compared bodl ep.inst measured ·-· 
contaminant exposure levels and those 
level• predicted through fate and 
transport modeling to determine 
whether levels at or near the site are of 
potential concern. Results of this 
c:nalysis are presented with all critical 
aHcmptions and uncertainties so that 
significant risb can be readily 
identified. 

3. Feasibility study (FS}. The purpose 
of the F'S is to proride the 
decisionmaker with an al8effll\ent of 
alternatives. lnchtding their relative 

strengths and weaknesses. and tl:e 
trade--0ffs in selecting one altemalh;c 
aver another. The F'S process involves 
developing a reasonable range ofviab!e 
remedial alternatives and analyzing 
these alternatives in detail using nine 
evaluation criteria. Because the RI and 
F'S are conducted concmrently, this is an 
interactive process in which potential 
alternatives and remediation goals are 
continually refined as additional 
information from the RI becomes 
available. 

L Establishing protective remedial 
action objectives. The first step in the 
FS prot:en involves developing remedial 
action objectives for protecting hmnan 
health and the environment which 
should specify contaminants and media 
of concern. potential~ 
pathw&ys. and prelimina.1 remediatio:'l 
goals. The pretiminmy remediation 
goals. by establishing initially 
acceptable contaminant levels for ear~i 
exposure route. assist in setting 
parameters for the purpose of evaluating 
technologies and dl!'\"eloping remedial 
altematrres. Because these preliminary 
remediS'OOn goals typically are 
formulated during project scoping or 
concurrent with initial RI activiti:?s (i.e .. 
prior to completion of the baseline risk 
assessment), they are initially based on 
readily available enviromnental or 
health-based AR.ARI (e.g.• MCLs, WQC) 
and o!httaiteria. edvis~ or 
guidance (e.g., RfDs). As new 
information and data are collected 
during the RI. including the ba:setine risk 
assessment. and as additional ARARs 
are identified dming the RI. these 
prelimimny remediation goals may be 
modified as epptopriate to ensure that 
remedies comply with CERCLA's 
mandate to be protective of miman 
health and die environment and comply 
"'ithARARa. 

During the development and analysis 
of altematift'!I, the risks associated with 
potential alternatives, both daring 
implementation and following 
completion of remedial action. are 
assessed. based on the reasonable 
maximum exposure scenario and any 
ether controls necessr.v to ensure thst 
e~ revels are protective and can 
be attained.~ are generally 
asses5ed for each expo'S1U't'! route unless 
there are multiple exposure routes 
where combine<! effects may have tc be 
considered. For noncan:inogenic 
chemicals. EPA has concluded that 
protection is achieYed when exposmcs 
are such that no appreciable risk of 
significant adverse effects to individuals 
OYeT' a lifetime of exposure exist. For 
carcinogens, EPA uses health-based 
ARARs to set 1en1ediation goals when 
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they are available. When an ARAR does 
not exist; EPA-guidance h!ls been to . 
select remedies resulting in cumulative 
risks that fall within a range of 10-• to 
10-7 individual lifetime excess cancer 
risk. EPA is willing to continue using 
this range in the future as it provides 
Dexibility in developing protective 
remedies suitable 'to site-specific 
conditions. However, EPA is interested 
In receiving comment on a risk range of 
10-4 to to-•. since tlµs risk range is .used 
In certain other EPA programs. ... · 

The risk range is important because it 
ls a standard used by EPA to comply 
with CERCLA's mandate to protect 
human health. Furthermore. the choice 
of risk range will continue to be ­
important as the Superfund program 
matures and as related science and 
policy evolve. . . 

EPA. therefore. solicits comment on 
two potenti81 risk ranges in particulB.l' ­
the current 10-4 to 10-7 range and an 
alternative io-• to io-• range-and on 

. issues related to these or alternative risk 
ranges. Commenters are requested to 
provide as much supporting Information 
as practical for any alternatives 
11t1ggested. Issues that commenter& may 
want to consider include the following: 

(1) The potential impact of 
improvements in the understanding of 
cancer risk assessment, including 
biological mechanisms, interpretation of 
data. measures of exposure, etc. 

(2) The ability of available f. ralytical 
methods to measure chemical 
substances at concentrations associated 
with low levels of risk. 

(3) Possible advantages or 
disadvantages of a narrower or broader 
risk range, or of a single risk value. 

(4) The desirability ofusing a risk 
range for cleanup at these sites to 
protect current and potential sources of 
drinking water that is more stringent 
than the 10-4 to 10-• range that 
characterizes drinking water standards 
and that is more stringent than what is 
considered de minimis risk under other 
programs. 

(5) The ability of treatment 
technologies to achieve cleanups at . 
specified levels of risk. This may include 
technologies that are unable to achieve 
removal of contaminants to very low 
levels, as well as other technologies that 
can only achieve low levels of risk. 

(6) Whether available funda should be 
used lo attain very low levels of risk at a 
limited number of sites, or to achieve 
cleanup at more sites (at somewhat 
higher levels of risk for some sites) with 
a greater reduction in overall risk. 

(7) The effect of achieving particular 

risk levels on the time needed to 

complete the remedial action and the 


extent to which this should be 

considered when •electing remedies. 


(8) The .rel!ltionship between EPA's 

risk range and those used in State 

Superfund programs, including the 

impact ofEPA's range on the 

development of State programs. 


(9) The evolvin8 iss~e of public 

perception.of relative risks in our 

IOCiety. · ·. . 


Commenteri are invited to addreu 

these lind other baues related to either 

the Superfund pi'ogram's.risk nui8e or . 

alternatives that. they J'.118.Y au8gest. . .. · 


Jn seneral. ~mlcal-ipecific ARARa 

are set for a si;ngle cliemlcal or closely 

related.group of chemicals. These. 


. requirements typically do not consider 
the mixtures of chemicals and other 
conditions (e.g., m,ultiple pathways of 
exposure) that may be found at CERCLA 
sites. Therefore; due to site-specific 
factors. remediation goals set at the 
level of single chemical-specific . 
requirements may not adequately 
protect human health or the 
environment at that site. In these 
inStances. remediation goals may be set 
below the chemical-specific 

·requirements (i.e., al more stringent 
levels) in order to obtain a remedy that 
is protective. Remedies resulting in 
cumulative risks that fall within the 
generally acceptable risk range for 
carcinogens (10-4 to 10-1 ) or meet 
acceptable levels for noncarcinogens ·are 
said to be protective of human health. 

S11perfund remedies will also be 
protective of environmental organisms 
and ecc>systems. However, 
"protectiveness" in this context is often 
i:onsiderably less quantitative. 

During selection of remedy, the final 
remediation goals, and resulting 
exposure levels, will be determined by 
balancing the major trade-offs among 
protective, ARAR-compliant 
alternatives. using specified evaluation 
criteria (see sections 3.ili. and 4., below). 

During the FS. pertinent factors for 
modifying the remediation goals within 
the acceptable risk range can be divided 
into three broad categories: (a) Exposure 
factors, (b) uncertainty factors, and (c) 
technical factors. Included under . 
exposure factors are: the cumulative 
effect of multiple contaminants, the 
potential for human exposure from other . 
pathways at the site, population 
sensitivities, potential Impacts on 
environmental receptors, and cross 
media impacts of alternatives. Factqrs 
related to uncertainty may include: the 
reliability of alternatives, the weight or 
scientific e'l.idence, arid the reliabilitY of 
exposure data. Technical factors may 
include: detection/quantification limits 
for contaminants. technical limitations 
to restoration. the ability to monitor and 

control movement of contammants, and 
. background levels of contaminants... . 

Remediation levels should be set for 
appropriate environmental media, and 
performance standards established for . 
selected engineering controls and 
treatment systems including controls 
implemented during the response 
measure. For ground water, remediation 
levels should generally be attained · 
throughout the contaminated·plume, or · 
at and beyond the-edge of the waste . 
management area when.waste is left in 
place•. For air, the selected levels should 
be established for the maximum · · 
exposed individual. i:onsidering · · · · 
reasonably expected use of the site and 
surrounding area. For surface waters, 
the selected levels ·should be attained at 
the point or points where the release 
enters the surface waters.. 

ii. Development andacreening of 
alternatives. Once remedial action 
objectives have been developed, general 
response actions, such as treatment, 
containment, excavation. pumping, or 
other actions that may be taken to 
satisfy those objeclives should be 
established. Technologies potentially 
applicable to each general response · 
action are then identified, briefly 
evaluated to verify their suitability. and 
assembled into remedial alternatives. In 
the eve:it a large number of alternatives 
are developed, a screening step may be 
conducted. 

For most sites, the initial range of 
alternatives should represent distinct. 
promising alternative approaches to · 
managing the site problems. The maj.;:­
change in this step from the c:u.rrent NCP 
is the organizing scale along which the · 
alternatives are to be arrayed. 

The c:u.rrent NCP requires alternatives 
to be developed, as appropriate. from 
the following categories: (a) An off-site 
alternative; (b) an alternative that 
attains ARARs; (c) an alternative that 
exceeds ARARs; (d) an alternative that 
does not attain ARARs; and (e) a no­
action alternative. These categories 
tested on the implicit assumption that 
alternatives would share the same ·. 
potential ARARs and that the ability to 
meet or exceed those requirements ·. 
corresponded to differenflevels of 
protection. Program experience has 
shown that while alternatives will 
usually share chemical- and location­
specific ARARa, each will have a unique 
set of action-specific requirements. · 
Additionally. it is now clear that ARARs 
do not by themselves necessarily define 
protectiveness. First;ARARa do not 
exist for every contaminant. location. or 
waste management activity that may be 
encountered or undertaken at a 
CERCLA site. Furthermore. in those 
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circumstances where multiple 
contaminants are present. the 
cumulative risks posed by the potential 
additivity of the constituents may 
require cleanup levels for individual 
contaminants to be more stringent than 
ARARs to ensure protectiveness at the 
site. Finally, determining whether a 
remedy ia protective of human health 
and the environment also requires 
consideration of the acceptability of any 
short-term or cros•media impacts that 
may be poaed during implementation of 
a remedial action. 

in light of these determinations and in 
response to the new statutory emphasis 
on utilizingpennanent aohitions and 
treatment technologies to the maximm:i 
extent practicable. EPA is proposing a 
major change in the range of 
alternatives required to be developed. 

The initial range ofaltematives 
should represent distinct. promiaing 
alternative approaches lo~ the 
site problem.a. In light of the atatutory 
preference for treatment remeAies thia 
range typically will include altematives 
that feature, as a principal element. 
treatment that reduces the toxicity, 
mobility, or volume of the hazardous 
substances at the site. Typically, 
treatment alternative• ranee from 
remedies that treat the principal threats 
at the site, to remedies that completely 
destroy, detoxify, ar immobilize the 
hazardDtIS substmu:es anc! leave 
materials 1hat require no long-term 
management. Prim:ipal threats will be 
defined on a 'Site-specific basis and may 
include a disaete areas of the site that 
consists of highly toxic Bndfar highly 
mobile waste (e.g.• a lagoon filled with 
highly concentrated organic 
contarninents lrftd surrounded by 
slightly contaminated soils). or a 1lingle 
errrironmental medimn {e.g .• highly 
contaminated ground water). 

In developing altematiTes, the leed 
agency should con&ider whether t1te 
prospective remedy llhottld be 
developed 1t1 an OD-Site ahemirtiYe, an 
off-site alternative. or both. While 
CERCLA clearly states that off.site 
disposal without treatment is the least 
preferred alternative. it does not express 
any preference for or biaa against off. 
site disposal with lrestmenL In 
evaluating off-site actiom, however. 
EPA'1 reqairementa related to the off. 
site transfer of CERa.A. wastes lll1lSt be 
taken into 11ccaant. 

In addition tD treatment altenastives. 
the lead agency should deftlcp. u 
appropriate, alternatives that cont?ol the 
threats posed by hazardous sabstancea 
and/or preTetrt exposure, such as 
containment technologies aid 
institutiollal c:on.tro1a. Cantzimnprrt 
options typically proride a baseline fa: 

comparison with other actions and 
pro\.ide altematives in case the lead 
agency concludes that remedies 
featuring treatment are not practicable. 

A no-action alternative will always be 
developed. although analysis of this 
option frequently will be more limited 
than for other alternatives unless 
information suggests that indeed no 
action is necessary. In the remedial 
context. this option is often "no further 
action," since removals or enforcement 
actions frequently will have taken place 
prior to the FS or maintenance activities 
may be ongoing. The no-action 
alternative involn:s leaving the site 
essen:ially n it is. Analyzing the no­
action alternative provides another 
neful baseline for evaluating the costs 
of and protection provided by the other 
ahematives being considered. 

The statutory preference for treatment 
must be considered in developing a 
reasouable amnber of options that have 
reel potential for addressing site 
problems. The appropriate mimbe!' of 
alternatives to be developed will vary 
by lite depending on the nature of the 
lite and the risks posed by the 
contaminants. For example, while 
treirtment technologies encompass a 
range of options, there might be only one 
viable technology that can be applied to 
the hazardous substances at a particular 
site. Thm, the variati<m within the 
~range might invo!Te only the 
amount of waste treated. or the leYels to 
which the contaminants are reduced by 
the single technology. In other instances, 
such as large municipal l1111dfHls or 
mining waste Bites, comprehensiTe 
treatment options are l:e9s likely to be 
practicable, and therefore the uniTerse 
of viable altemati-.ea might be reduced 
to a limtted !l'IJJ!lber of remedies 
involving treatment of the principal 
threats, engineering controls. 
institutional controls. or combinations of 
those approaches. 

For an operable unit that does not 
constitute the complete respornte action 
for the me OI' a particular llite problem, 
It may not be necessary or appropriate 
to develop the full &ITay of altemativea 
discussed above. In the event the risk 
assessment indicates no action is 
required, few, if arry. alterrurtives will be 
developed. ID inm:immy, a lengthy list of 
remedial alternatives is not required to 
fulfill the pmpose of this pha!e of the 
CERO.A proce11S. The mxmber and type 
of remedial alternatives shonld be 
tailored to fit the site problems being 
addressed and established remedial 
action objectives. 

CERCLA grants EPA flexibility to 
examine and select technolcgies that 
have not yet been proven in pn!Ctice, in 
order to addrea. certain types of sites 

and to promote the development of new 
methods of treatment of bazarc:ms 
substances. Therefore. EPA today 
proposes that innovative technoiogies 
be carried through to the detailed 
analysis. if there is a reasonable belief 
that those technologies will offer 

·significant advantages over other 
options being considered (e.g~ better 
perfonmmce or implemen:ability, fewer 
or lesser adverse impacts, or lower 
costs). 

A screening step may be conducted in 
those situations where a wide array of 
alternatives are available in order to 
reduce the number or alternatives that 
will be analyzed in detail Although the 
screening v.;n reduce the number of 
alternatives being considered. a range of 
choices should be preserved. Screening 
will not be necessary whe.-e only a few 
choices have emerged from the 
development of alternatives phase. 
When the screening step ill conducted. 
the most promising subset of 
alternatives that are suitable to the site 
in question should be identified thro1lgh 
a preliminary evaluation of the relative 
effectiveness, implementability, and cost 
of the alternatives. The effectiveness of 
the alternatives relates to their overall 
performance in eliminating. reducing, or 
controlling the current and potential 
risks posed by the site. both dwing 
implementation end over time. The 
implementability of the alternatives 
involves the degree of difficulty 
associated with their actual 
construction. including teclmical. 
administrative, and •tical problems 
that affect the time necessary to 
complete the remedy. Cost 
considerations inchade coostruction 
costs sad the costs of openrtiDg and 
maintaining the remedy OTer time. 

Data at this stage in the remedial 
process may be incomplete due to 
ongoing field investigations and 
treatability studies, but they should be 
sufficient to assess the majcr relative 
sirengtha and weabsel8el af the 
alternatives. Tbe primirry focus during 
screening ia on identifying those 
alternatives that are clearly ineffective 
or unimplementable. or that are clearly 
iaferiar ta other ahematives being 
considered in terms of their 
effectivenell8, implementability. or cosL 

Cost generally will not be the sole 
reason for eliminating an altemati'\'e 
from further comideration at the 
screening phr.te. The primary function 
of cost at this point in the process ill to 
heip identify altematiTeS that provide 
levels of effectiveness similar to those of 
other options being considered. but at 
substllnliaBy higher cost. Cost can also 
be considered in conjunction with other 
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facton to determine whether or not an 
option ia likely to yield results in terms 
of implementability and effectiveness 
!hat are in proportion to its costs, 
relative to other alternatives under 
consideration. For example, cost may be 
considered along with implementability 
factors lo determine whether treatment 
of the principal threall posed by a large 
municipal landfill would be cost­
effective and practicable, relative to 
other remedial options. 

When utilized, the screening step 
provides another opportunity to tailor 
the remaining analysis to the identified 
site problems, ensuring that the number 
and the types ·of alternatives carried 
forward matches the nature and 
complexity of the site problems. 

The lead agency should coordinate 
with the support agency when 
developing and/or screening 
alternatives. The lead agency and 
support agency should begin to identify 
action-specific ARARs and TBCs for 
alternatives that remain for the detailed 
analysis. . 

iii. Detailed analysis. The purpose of 
the detailed analysis is to objectively 
assess the alternatives with respect to 
nine evaluation criteria that encompass 
statutory requirements and include 
other gauges of the overall feasibility 
and acceptability of remedial 
alternatives. This analysis is comprised 
of an individual assessment of the 
alternatives against each criterion and a 
comparative analysis designed to 
determine the relative performance of 
Llie alternatives and identify major 
trade-offs (i.e~ relative advantages and 
disadvantages) between them. This 
analys:s should focus on those 
subfactors under each criterion that are 
most pertinent to the circumstances of 
the site and the scope cf the action. 
lr.fom1alion gathered during this 
analysis will be used by the 
decisionmaker to select a remedial 
action. 

These nine criteria can be categorizea 
int:> three groups, each with distinct 
functions in selecting the remedy. 
During the selection process, the 
dccisionmaker will consider these 
criteria as follows. Overall protection of 
human health and the environment and 
compliance with applicable or relevant 
and appropriate requirements (or 
invoking a waiver) are threshold criteria 
that must be satisfied in order for an 
alternative to be eligible for selectfon. 
Long-term effectiveness and 
permanence, reduction of toxicity, 
mobility. or volume, short-term 
effectiveness, implementability, and cost 
are the primary balancing factors used 
to •·•eigh major trade-offs between 
11lterr.ative hazardous waste 

management 1trategies. State and 
community acceptance are modifying 
considerations that are formally taken 
into account after public comment is 
received on the proposed plan and RI/ 
FSreport.. 

Threshold Criteria 
{1) Overall protection ofhuman health 

and the environmenL Protectiveness ia 
the primary requirement that CERCLA 
remedial actions must meeL A remedy is 
protective if it adequately eliminates, 
reduce1, or controls all CUJrent and 
potential risks posed throngh each 
pathway by the 1ite. A 1ite where, after 
the ::-emedy is implemented. hazardous 
substances remain without engineering 
or institutional controls, must allow for 
unrestricted use and unlimited exposure 
for human and environmental receptors. 
For those sites where hazardous 
substances remain such that 
unrestricted use and unlimited exposure 
is not allowable, engineering controls, 
institutional controls, or some 
combination of the two must be 
implemented to control exposure and 
thereby ensure reliable protection over 
time. In addition, implementation of a 
remedy cannot result in unacceptable 
short-term risks to, or cross-media 
impacts on, human health and the 
environment 

(2) Compliance with applicable or 
relevant and appropriate requirements 
{ARARs). Compliance with ARARs is 
one of the statutory requirements for 
remedy selection. Alternatives are 
developed and refined throughout the 
CERCLA process to ensure either that 
they will meet all of their respective 
A.RARs or that there is good rationale 
for waiving an ARAR. During the 
detailed analysis, information on 
Federal and State action-specific 
ARARs will be assembled along with 
previously identified chemical-specifi:: 
and location-specific ARARs. 
Alternatives will he refined to ensure 
compliance with these requirements, or 
to begin to identify waivers that might 
be invoked. 

Primary Bala:1cing Criteria 

{3) Lor.g-term effectiveness and 
permanence. This criterion reflects 
CERCLA's emphasis on implementing 
remedies that ~ill ensure protection or 
human health and the environment into 
the future as well as in the near tenn. In 
e\•alualing alternatives for their long­
term effectiveness and the degree of 
permanence they afford, the analysis 
should foC'JS on the residual risks that 
will remain at the site after the 
completion of the remedial action. This 
analysis should include consideration of 
the following: the degree of threat posed 

l>y the hazardous substancei remaining 
at the site; the adequacy of any controls 
(e.g., engineering and institutional 
controls) used to manage the hazardous 
substances remaining at the site; the 
reliability of those controls; and the 
potential impacts on human health and 
the environment, should the remedy fail 
based an assumptions included in the 
reasonable maximum exposure 
scenario. Thia evaluation criterion 
incorporates the statutory requirements 
to take into account the following: The 
uncertainties associated with land 
disposal; the g0als. objectives, and 
requirements ofRCRA: the persistence, 
toxicity, mobility, and propensity to 
bioaccumulate of the hazardous 
substances and their constituents; the 
long-term potential for adverse health 
effects from human exposure; the 
potential for future remedial action costs 
if the remedy were to fail; and the 
potential threat to human health and the 
environment associated with redisposal 
or containment of the hazardous 
substances. 

(4)-'leduction oftoxicity, mobility, or 
-..·olume. This criterion addresses the 
statutory preference for remedies that 
employ treatment as a principal element 
by ensuring that the relative 
performance of the different treatment 
alternatives in reducing toxicity, 
mobility, or volume will be assessed. 
Specifically, the analysis should 
examine the magnitude, significance, 
and irreversibility of reductions. 

(5) Short-term effectiveness. This 
criterion includes the short-term impacts 
of the altematives-i.e~ impacts during 
implcmentatfon-<>n the neighboring 
community, the workers, or the 
surrounding environment. including the 
potential threats to human health and 
the em;ronment associated with 
excavation. treatment. and 
transportation of hazardous substances. 
The potential cross media impacts of the 
remedy and the time to achieve 
protection of human health and the 
environment should also be analyzed. 

{6) Implementability. 
Implementability considerations include 
the technical and administrative 
feasibility of the alternatives. and the 
availability of the goods and services 
(e.g~ treatment, storage, or disposal 
capacity) on which the viability of the 
Rlternative depends. Implementability 
considerations often affect the timing of 
various remedial alternatives, e.g~ 
limitations on the season in which the 
remedy can be implemented, the number 
and the complexity of materials­
handling steps thst must be followed. 
the need to obtain permits for off-site 
activities. and the need to secure 
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technical services such as well drilling process. Yiist, the lead agency, in 

and excavation. conjunction with the support agency, 


(7) CosL Cost encompasses all will review the results of the Rl/FS to 
r.onstruction and operation and identify a prefen-ed alternative, which 
maintenance costs incurred over the life -v.ill be presented to the public in a 
of the project. The focus during the - proposed plan along with the supporting 
detailed analysis is on the net present . information and analysis, for review and 
value of these costs. EPA lritenda to comment. Second. the lead agency, will 
continue to rely on OMB Circular A-94 review the public comments, consult 
for determining the discount rate for with the support agency in order to 
Federal projects, while retaining the evaluate whether the preferred 
option provided in A-94 of uatng . ~ltemativ'e is still the most appropriate 
sensitivity analyses. EPA believes that· remedial action for the site or site 
the discount rate represents an problem, and make a decision. 
important aspect of developing a While the "deqisionmaJdng steps, in 
realistic accounting of the future costs of general. are aimllar for all types of 
remedial alternatives and an accurate - response actions. the information, . 
comparison of the total costs, and the · analysis, and criteria upon which 
cost-effectiveness, of treatment and response action decisions are baaea will 
nontreatment remedies. vary depending on the scope of the 
Modi'-.:ft~ Criteria 	 action and complexity of the decision. 

J.T"YS 	 The identification of the preferred 
(8) State acceptance. Thia critenon. alternative, and subsequently the 

which is an ongoing concern throughout remedy 1election. is based on an 
the remedial process, reflects the evaluation of the major trad~ffs among 
1tatutory requirement to provide for altematives in terms of the evaluation 
substantial and meaningful State criteria. focusing on specific factors 
involvement. State comments may be most relevant to site circumstances. and 
addressed during the development of the the .overall practicability of each 
FS. as appropriate, although formal alternative. The decisionmaker should 
State comments usually will not be first determine whether all alternatives 
received until after the State has meet the threshold criteris. Those 

-reviewed the draft Rl/FS and the draft 	 alternatives that provide adequate 
proposed plan prior to the public protection of human health and the 
comment period. The proposed plan that environment, and either comply with all 
is issued for public comment along with of their ARARs, or provide grounds for 
the Rl/FS report should indicate invoking a waiver of an ARAR. satisfy 
whether or not the State baa commented the threshold criteria. Any alternative 
on or concurred with EPA'• preferred that does not satisfy both of these 
alternative or that State comments have ' requirements is not eligible for selection. 
not been received. The ROD should The preferred alternative is then 
specifically address State concurrence selected by determining which 
or nonconcurrence with the response alternative appears to provide the best 
action that is selected. particularly combination of attributes with respect to 
noting State views on compliance or the five primary balancing criteria: 
noncompliance with State ARARs. Long-term effectiveness, short-term 

(9) Community acceptance. This effectiveness, reduction in toxicity, 
criterion refers to the community's mobility, or volume, implementability, 
comments. where community is broadly and cost. Generally, at this point only 
defined to include all interested parties, . informal and perhaps incomplete 
on the remedial alternatives under comments of the State and community 
consideration. These comments are are known. These two modifying criteria 
taken into account throughout the RI/FS are typically considered after the public 
process through the communications comment period on 1he proposed plan. 
that occur as the community relations - Total costs of each alternative should 
plan is implemented. Again. EPA can be compared to the overall effectiveness 
only preliminarily assess community . they afford and the relationship between 
acceptance during the development of . costs and overall effectiveness across 
the FS, since formal public comment will alternatives should be examined to 
not be received until after the public . .• determine which alternatives offer 
comment period for the proposed plan.. results proportional to their costs such 
and the Rl/FS is held. The detailed that they represent a reasonable v.alue 
analysis, however, may summarize for the money. The lead agency will 
preliminary comments on i:omponents of choose the alternative that represents 
the alternatives received up to that the best combination of those factors 
point. that are deemed most important to the 

4. Selecting remedial actions. The site. In performing the balancing 
selection of a CERCLA remedial action necessary to make that decision. the 
from among alternatives is a two-step dccisionmaker must weigh the 

preference for remedies involving 
treatment as a principal element. 

The proposed plan will identify the 
alternative that appears to offer the be1t 
balance of trade-offs among alternatives 
in terms of the criteria. summarize the 
position of the State resulting from its· . 
formal comments on the Rl/FS and the · 
draft proposed plan, and state the lead 

·agency'• expectation that the preferred 
alternative will satisfy all 1tatutory - · ­
reqtiirements. The proposed plan Will be 
issued for public review and comment; · · 

In making the final selection, the 'lead 
agency reassesses its initial • · 
determination that the prefen-ed -. · 
altemati\'e provides the best baJance of . 
trade~ffa. now factoring in anj new . 
information or points of view expressed 
by the State or community duriD8 the - : 
public comment period. The.. . 
decisicnmaker will consider State and ­
community comments regarding EPA'a 
evaluation of alternatives with respeCt 
to the other criteria (e.g., potential lhort­
term impacts associated with 
implementation). These comments may 
help EPA determine whether to modify 
aspects of the preferred alternative. or 
whether another alternative provideS a 
more appropriate balance. H the 
preferred alternative is determined to be 
the most appropriate remedy, in that it 
offers the best balance among the 
factors evaluated. the lead agency will 
select that alternative. Ifnot, the lead 
agency, in conjunction with the support 
agency. will select another protective, 
cost-effective alternative that provides a 
better combination of long- and short­
term effectiveness, reduction of toxicity, 
mobility. or volume, implementability, 
and cost. This may require a discussion 
of significant changes in th~ ROD or the 
development of a new proposed plan to 
be made available for additional public 
comment prior to selection of remedy._ 
(See § 300.430 preamble section below,· 
"H. Community Relations.j 

For Fund-financed actions, EPA may · 
consider the need to use Fund monies at 
other sites in selecting a less costly 
remedy over a more desirable but 
substantially more expensive alternative 
as the most pr!lcticable, cost-effective 
solution. 

In 1electing a remedy, the statutory 
requirements discussed below must be 
1&tisfied. These requirements will be 
addressed differently depending on the 
scope of the action being taken. 

L The selected remedy is protective of 
human health and the environment. by 
eliminating. reducing. or controlling ·· · 
risks posed through each pathway such 
that human and environmental receptora 
are no loriger threatened. The · ·. 
protectiveness evaluation of an operable 
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unit may be limited to that unit itaelf: at 
a minimum. the protectiveness 
determination should show that 
conditions at a site are not exacerbated 
as a result of the action. 

ii. The selected remedy at least attains 
all ARARs, unless use of a waiver or 
waivers is justified. For an operable 
unit. the ARAR determination will be 
limited to the wastes being actively 
managed. CERCLA section 121 allows 
EPA to waive ARARs for actions that 
are a portion of a more comprehensive 
remedy that will attain ARARs when 
completed. Only Federal and State 
requirements that are applicable or 
relevant and appropriate to the operable 
unit must be addressed. Justification 
must be provided if a waiver is being 
invoked. 

ill. The selected remedy is cost­
effective in that its overall effectiveness 
is proportionate to its total costs. 

iv. The .selected remedy utilizes 
· permanent solutions, treatment 

technologies. or resource recovery 
technologies to the maximum extent 
practicable. In making this 
determination for an operable unit. the 
need or oppoi"ttlnity to take expeditious 
ac:tion at the site may be considered. 

5. Documenting decisions. Remedies 
selected under Superfund are 
docur.iented in a record of decision 
[ROD). The gener!ll process of 
documenting decisions is similar for 
both operable u....Uts and comprehensive 
re:nedial actions. howe\'er. the content 
and level of c!etail will vary depending 
on the scoye of the action. A ROD 
sen•es several purposes. It summarizes 
the problems posed by a site. the 
technical analysis of altemati\'e ways of 
addre&sing those problems. and the 
technical aspects of the selected remedy 
that are later refined into design 
specifications. A ROD is also a legal 
document that demonstrates that the 
lead and sup;iort agency decisionmaking 
has been carried out in accordance v.ith 
11tatutory and regulatory requirements 
and that explains the rationale by which 
remedies were selected. EPA's decision·s 
will be supported on the basis of the 
ROD and other materials in the 
administrati\'e record in cases that 
cha!lenge remedy selection decisions. 
Finally, RODs are important documents 
that summarize key facta discovered. 
analyses performed, and decisions 
reached by the lead and support 
agencies. A notice of availability of a 
signed ROD will be published in a major 
local newspaper of general circulation. 
In addition, the lead agency will make 
the ROD available for public inspection 
and copying at or near the site, before 
remedial action begins. 

All RODa will have the following 
. common features: 

LA brief summary of the problems 
posed by the site, the alternatives 
evaluated aa potential remedies. the 
results of that analysis, the rationale for 
the remedial action being selected, and 
the technical aspects of the selected 
action. 
ii A demonstration that the decision 

was made in accordance with statutory 
and regulatory requirements. The ROD 
1bould discuss bow the requirements of 
section 121 of CERCLA have been 
addre111ed, including whether or not the 
preference for treatment aa a prindpal 
element is satisfied or im explanation in 
those cases in which the 1elected 
remedial action does not satisfy this 
preference. 

ill. A description of the remediation 
level(s) and/or other performance levels 
that the remedial action is expected to 
achieve. 

iv. A statement of whether or not 
hazardous substances, pollutants, or 
contaminants will remain at the aite 
such that a five-year review of the 
response action will be required (see 
section 6. below). 

v. A discussion of significant changes 
in the final selected remedy from the 
preferred alternative. A responsiveness 
11JDUDary that identifies and responds to 
significant comments should be 
available with the record of decision. 

6. Five-year review. The CERCLA 
amendments require periodic review11­
at least every five year&-et sites where 
the remedial action leaves hazardous 
substances, pollutants, or contaminants 
on-site. EPA interprets this requirement 
to mean that a review ia required at 
those sites where such substances 
remain on-site above levels that allow 
for unrestricted use and unlimited 
exposure for human and environmental 
receptors. This means that whenever a 
remedy is selected that assumes limited 
uses of the land or relies on institutional 
controls to ensure attainment of 
protective exposure levels, a review will 
be conducted. In addition. a review will 
be conducted at sites where substances 
remain on-site if the standards initially 
ned to define protective exposure 
levels are subsequently changed. If the 
periodic review 1hows that a remedy is 
no longer protective of human health 
and the environment. additional action 
will be evaluated and taken to mitigate 
the threal 

In addition to the statutorily required 
five-year reviews, EPA might specify in 
its record of decision more frequent 
reviews, or specific reviews of the 
remedy selected, such aa assesamenta of 
remedial technologies that might not 

have been available at the time the 
decision was made. 

c. Alternative Selection or Remedy 
Approaches 

1. Variations on the sitlJ-specific 
approach. EPA bas considered two 
major variationJi on the lite-specific 
balancing approach laid out in .today'a 
proposed rule. eacb·of which establishes 
a somewhat different sbilcture. EPA bae 
considered the potential advantages and 
disadvant.Bges usoc:iated with the kind 
of structure these variations would 
afford. After analysis of public 
comment, EPA may Include in the final 
NCP rule any or a combination of the 
optiom discuued here•. 

L Variation Number 1: Si~specific 
balancing with a cost-effectiveness 
acreen. The first variation would follow 
the proce111 as laid out in the proposed 
rule through the screening of 
altematives.-However, thie approach 
would: (a) Retain the Of11anization of 
evaluation criteria used during screening 
through the detailed analysis and 
eelection; (b) not include State and 
community acceptance as evaluation 
criteria; (c) establish an explicit step by 
which cost-effectiveness would be 
detennmed that would IC'een 
alternatives before the final 
determina1ion of the practicable extent 
to which permanent llOlutions and 
treatment technologies will be utilized. 

The detailed analysis would focus on 
the three categories of criteria first 
examined in the 1creening step: 
effectiveness Oong- and abort-term), 
implementability, and cosL While 
individual protectiveness and ARARs 
(actors would be examined in the 
detailed analysis of effectiveness and 
implementability. the protectiveness 
finding and final determinaticn of ARAR 
compliance (or justification of a waiver) 
would not be addressed until the 
selection step. Reductions in toxicity, 
mobility, or volume would also be 
analyzed under effectiveness. rather 
than as e 1eparate criterion. Under this 
approach. State acceptance also would 
not be an explicit evaluation criterion. 
This approach would not ask for an 
explicit characterization of State 
comments unleH there were a 
disagreement between EPA and the 
State over the preferred alternative in 
the pniposed plan or at the time of finw 
remedy selection. In the case where the 
State is the lead agency, thie approach 
would consider State acceptance to be 
built into the process. Where the State is 
1enring as the support agency, this 
approach would rely on the support 
agency comment period on the 
completed RIIFS and proposed plan to 
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provide ar. adequate opportunity for 
fonnal comments. Similarly, community 
acceptance would not be an evaluation 
criterion but a consideration in the final 
selection phase as public comments 
received on the proposed plan and RI/ 
FS are factored into the lead and 
support agencies" thinking. Thus. the 
detailed analysis would be limited to 
producing an organized presentation of 
the trade-offs among alternatives in 
terma of effectiveneH (short- and long­
term. including toxicity, mobility, or 
volume reduction), implementability and 
cost. highlighting those trade-offs of 
primary importance for this particular 
site. 

The selection phase under this 
alternative approach would be 
conducted very similarly to the 
proposed rule with the exception that 
the determination of the cost­
effectiveness of the alternatives would 
be made as an explicit screening step 
prior to selection of the alternative 
which represents the best balance of 
factors and utilizes pennanent solutions 
and treatment technologies to the 
maximum extent practicable. Following 
a check that all alternatives afford 
adequate protection and at~ain their 
ARARs (or provide grounds for invoking 
a waiver). the cost-effectiveness of the 
alternatives would be determined bv 
examining the long-term effectivene.ss 
achieved by each alternative in relation 
to its costs and comparing this long-term 
effectiveness/cost relationship among 
alternatives. Those alternatives which 
do not offer long-term effectiveness 
proportionate to their costs relative to 
the other alternatives would not be 
considered to be cost-effective and 
would be eliminated from further 
consideration. This step would function 
as a threshold screen to determine 
whether the alternatives are cost­
effective, not which is "'the only" or "the 
most" cost-effective option. Relative 
degrees of cost-effectiveness could be 
taken into account in the final balancing 
step by which the remedy is selected. 

This approach retains a consistent 
organization of criteria throughout the 
screening, detailed analysis, and 
selection steps of the process. Limiting 
the balancing to three broader 
categories of criteria. as oppo!ied to 
nine, may simplify and streamline the 
analysis and focus the rationales for 
remedy selection. This approach would 
not include State and community 
acceptance as formal criteria to be 
b:?lanced along with effectiveness, 
implementability. or cost factors. This 
approach also establishes a step which 
more cle::rly separates the cost­
effecth-cness finding from the finding 

that permanent solutions and treatment 
technologies or resource recovery 
lechnologies have been used to the 
maximum extent practicable. 

ii. Variation Number 2: Sequential 
decisionmaking approach Another 
variation on a site-specific balancing 
approach involves breaking the final 
remedy selection into multiple, 
sequential decision steps. Again. the 
steps of the process through the 
screening of alternatives are the same as 
under the previously described 
approaches. The detailed analysis is 
conducted using the effectiveness, 
implementability, and cost categories of 
criteria proposed in Variation No. 1. 
Differences arise in the selection phase, 
which is conducted in five steps under 
this approach. 

First. using the results of the detailed 
analysis, the alternatives are 
qualitatively ranked for overall 
effectiveness. The preference for 
treatment is addressed by favoring 
options that afford better long-term 
reliability and permanence, other factors 
being equal. and by giving this factor 
increased emphasis if factors are not 
equaL Other considerations are 
emphasized on a site-specific basis. 
Following (or concurrent with) this 
effectiveness ranking, the alternatives 
are qualitatively ranked for their overall 
implementability. Clearly 
unimplementable or impracticable 
alternatives would be eliminated from 
further consideration. Again, individual 
implementability factors would be 
emphasized on a site-specific basis. The 
effectiveness and implementability 
rankings would then be combined into a 
joint effectiveness/implementability 
ranking, also performed qualitatively. 
This step would require a balancing of 
all noncost factors, again giving long­
term effectiveness and permanence 
extra emphasis. 

After an overall noncost ranking is 
determined, the relative costs of the 
alternatives would then be considered. 
Unlike the previous approach. which 
determines the cost-effectiveness of 
alternatives by focusing on the 
relationship between their cost and their 
long-term effectiveness only. t.liis 
approach would focus on the 
relationship between cost and all 
noncost factors. Specifically, this 
ap!Jroach would isolate and compare the 
differences in cost and the differences in 
combined effectiveness and · 
implementabiiity across remedial 
alternatives. Alternatives whose 
incremental costs were out of proportion 
to incremental effectiveness/ 
implementability would be deemed not 
cost-effective. All other alternatives 

would be deemed cost-effective and 

would therefore be eligible for final 

selection. 


The final step involves selecting from 
the remaining (cost-effective) options 
the one that received the highest 
effectiveness/implementability ranking. 
The option that utilizes permanent 
solutions and alternative treatment 
technologies or resource recovery 
technologies to the maximum extent 
practicable would be the alternative that 
offers the best balance or noncost 

--factors (effectiveness and 
implementability) that is also cost- . 
effective. 

This approach adds more structure to 
the process by separating the final 
remedy selection into a aeries of steps. 
and by specifying the sequence in which 
those steps would take place. Each step 
would be presented in detail and 
justified in the record of decision. An 
advantage that may derive from this 
second variation is more consistent 
documentation of the rationale for 
remedy selection. Alternatively, the 
compartmentalization of decisionmaking 
steps may not allow sufficient flexibility 
for decisionmakers to synthesize all of 
the different kinds of information they 
must bring to bear on a remedy 
selection. 

EPA solicits comments on these 
alternative site-specific balancing 
approaches, specifically on potential 
advantages or disadvantages related to 
the type of criteria considered in the 
detailed analysis, the steps by which the 
statutory findings are made, and the 
degree of structure they propose. 

2. Alternative strategies-L Point of 
departure-strategy. A different type of 
strategy would adopt a point of 
departure analysis. This approach 
would differ from those previously 
described as early as the development 
of alternatives phase. Aggressive 
treatment options that could result in 
absolute destruction. detoxification. or 
immobilization of all waste above 
health- or risk-based levels would be 
identified. Initially, containment 
technologies or treatment/containment 
combinations might also be considered 
but would not pass the screening step if 
any viable alternatives involving full 
treatment existed. The detailed analysis 
would focus on identifying the most 
effective alternatives with effectiveness 
here defined primarily by technical 
feasibility and the long-term results each 
treatment process could achieve. Short­
term impacts that might be caused b1• an 
alternative would be a secondary 
consideration. 

_Effective treatment options would 
then be put through an implementability 

http:effectivene.ss
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1creen. The implementability 1creen 
would be used primarily to eliminate 
clearly unimplementable options, 
although alternative& that were 
significantly less implementable than 
other options and offered no gain in 
long-term effectiveness and permanence 
would also be acreened out The least 
costly of the most effective options, 
defined primarily in terms of toxicity, 
mobility, or volume reduction achieved. 
would be •elected 

This approach places the greatest 
emphasis on treatment, virtually 
equating the degree or effectiveness, 
pennanence,and/orprotectivene111with 
the degree or toxicity, mobility, or 
volume reduction attained. Thia ia a 
fundamentally different assumption 
than that which underlies the other three 
approaches previously discussed. It ia a 
point or departure approach in that it 
presumes that the alternative employing 
the most aggressive form or treatment or 
all waste typically will be selected 
unless unimplementable. This approach 
gives much less weight to short-term 
impacts or the technologies. site-specific 
implementability considerations, and 
the relative cost-effectiveness or 
alternatives than any or the site-specific 
balancing approaches. This approach 
implicitly interprets the mandate to 
"utilize permanent solutions and 
alternative treatment technologies or 
resource recovery technologies to the 
maximum extent practicable" as a 
mandate to use the maximum amount of 
treatment possible. 

Variations of this point of departure 
approach could be fashioned that would 
retain the initial presumption that the 
analysis of alternatives should begin 
with those that achieve the greatest 
toxicity, mobility, or volume reduction 
through treatment, but would allow 
broader consideration or 
implementability factors and cost­
effectiveness to permit consideration or 
other alternatives employing less 
treatrnenL Modifications could avoid the 
presumption that full treatment is the 
necessary means to achieving protection 
or human health and the environment 

One potential implication of this 
approach. particularly with respect to 
the way it defmes cost-effectiveness and 
the mandate to utilize permanent 
solutions and alternative treatment or 
resource recovery technologies to the 
maximum extent practicable, ia that it 
may jeopardize EPA'• ability to ensure 
an efficient use of Trust Fund monies. 
Application of maximum treatment to 
each site as It is addressed in tum may 
prevent EPA from distributing resources 
across sites in a manner that eruiures 
that treatment can be applied to the 

wont problems first 1n addition. under 
this option. other mandateil In CERCLA 
1ection tzt, including protection or 
human health and the environment, 
compliance with ARARa, and cost­
effectivene119, might not be accorded 
sufficient comideration during the 
aelection of remedy process~ 

iL Site stabilization strategy. Another 
wholly different atrategy would anume 
the objective or maYimlzing the number 
or lites that could be addressed by the 
Superfund program. To 1tretch the 
resources or the trust fund. the vast 
majority or sites initially would be 
addressed in conjunction with the 
Superfund removal program with only 
interim remedial measures. Only those 
1ite1 or portions or1ite1 for which 
treatment was immediately neceuary to 
protect human health and the 
environment might be addressed with 
treatment. This strategy would envision 
two phases of CERCLA implementation: 
the first, a aeries of interim remedies to 
stabilize sites and to prevent further 
degradation; the second. implementation 
of "permanent" remedies most often 
involving substantial treatment This 
second and final phase of remediation 
would address the sites posing the worst 
risks first 

EPA seeks comments on the 
appropriateness and desirability of 
pursuing one of these alternative 
strategies. 

3. Analytical tools and techniques. In 
addition to these overall approaches 
and strategies, there are a number of 
different analytical tools and 
methodologies that could be employed 
in the detailed analysis and/or selection 
phases in 8 variety or ways and 
combinations to come up with 
additional variations. These tools and 
techniques include screening against 
threshold criteria, pairwise comparison, 
and ranking of alternatives or criteria. 
These techniques are represented in 
some or the approaches previously 
described. Additional tools that could be 
employed include scoring, which would 
involve measuring alternatives against a 
consistent scale, weighting of 
alternatives or criteria in an explicit 
fashion. and the techniques or decision 
analysis which could be used to 
construd a multi-attribute model that 
incorporates the uamuptions or exactly 
how different criteria ehould be 
considered in relation to one another in 
assessing the attribute• of alternatives. 
This could be done on a programmatic 
or site-specific basis. . 

EPA 1olicits comments on the 
potential advantages and disadvantages 
a111ociated with these techniques, the 
approprlatene111 or establishing them in 

regulations or guidance, and 
recommendations regarding alternative 
approaches that might be established 
using different combinations of these 
methods. 

D. Special Notice and Moratoria 

A fwtdamental g0aI of the CERCLA 
enforcement program ii to facilitate 
aettlements. Le., agreements securing the 
voluntary performance or financing or 
response actions by PRPa:EPA believes 
that 1ettlements are most likely to occur 
and will be most effective when EPA 
interacts frequently and early in the 
process with PRP1. The special notice 
procedures in CERCIA section 1Z2(e) 
provide an important means or 
encduraging interaction and impro\ing 
the prospects for settlement 

Section t2Z(e) provides EPA with the 
discretion to issue apedal notice letters 
when to do 10 would facilitate 
agreement and expedite remedial action. 
l88uance or a special notice triggers a 
moratorium during which EPA may not 
commence a response action under 
section 104(a) or an Rl/FS under section 
t04(b), or initiate an enforcement action 
under section 106. This moratorium 
provides a "formal" period for EPA and 
PRPs to negotiate a settlement 

Initially. the length or the special 
notice moratorium is 60 days. IfEPA 
receives a good faith offer during this 60 
day period. the moratorium is extended 
an additional_30 days for RI/FS 
negotiations as well as 60 days for RD/ 
RA negotiations, non-time-critical 
removal negotiations, and enforcement 
actionsundersectiont06. 

While "'formal" negotiations pursuant 
to a special notice will play a central 
role in the settlement process, "formal" 
negotiations should not be viewed as 
the sole vehicle for reaching settlement 
To assure that "fonnal" negotiations are 
productive, frequent interaction between 
EPA and PRPs. through exchange and 
"informal" discussion• may be 
appropriate outside or the .. formal" 
special notice moratorium. ''Informal''. 
discussions are communications that 
can occur between EPA and PRPs 
throughout the response process. 

The "Interim Guidance on Notice 
Letters. Negotiations, and Information 
Exchange," dated October 19. 1987, 
includes guidance to the Regions on the 
use of the special notice procedures ana 
on managing negotiation deadlines for 
removal and remedial actions. In 
addition. the "Interim Guidance: 
Streamlining the CERCLA Settlement 
Decision Process," dated February 12. 
1987, includes guidance on managing 
negotiation deadlines for the Rl/FS and 
RD/RA. 
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E. EPA'.s Approachlor Ground~W.ater 


Remediation Under the Superfund 

Program 


It has been1hepdlicy ofs>A"• 
Superfund program for •everal years 10 
operate within the fnunework-ofF.PA"s 
Ground..Watcrl>rotection Strategy in 
determining '°1e appropriate remediation 
.for ClODtaminated ground water at 
CERCIA •ites.EPA'11 Ground.Waler 
Protection Stratw establiahea different 
degrees of.Protection for ground waters 
baaed-0n their vulnerability, .use, and 
value. EPA'• Superfund program ha1 
applied this concept in looking to 
characteristics of vulnerability. use, and 
\•alue, among-0therl'actors. in 
formulalillg and evaluating remedial 
allenurtives for mntaminated.ground 
water. This section.summarizes:the 
epproach EPA has presented·in!he 
"Preliminary Review Draft Guidance on 
Remedial Actions for Contaminated 
Ground Water at~upedund ~ites" 
(April, "1988). 

The goal ofEPA's~uperfund ~proach 
is to return usable gronnd watei:s lo 
their beneficia1 uses within -a timeframe 
that is reasonable given the particular 
circumstances tif the s1te. "The Superfund 
remedial ])rDcess assesses the 
characteristics ufthe -affected grannd 
water as the f°ll'St step tow.ard making 
three decisi= -the level to which the 
ground warerwill beTestored;the 
timeframe within wbicb the Tertaration 
will occur; anil -the 1:1ost 11J1jlTopriate 
technology 1>:"approadi 'fur attaining 
1hese golfls.UGrngofhe~A G'liidelines 
for·Cround;warer 'Classification" fDraTt, 
December"1986) as -a guide, a 
determination •is made 11s1t> Whethtt 'the 
contar.?lnated grotL'ld wuter flil!s "'ithin 
Class I. Il. or Ill. 

Ciass f ground waters are resou.""Ces of 
unu&ually hii;h value that-arebighly 
vulnerable 'to contamim!'tion :because of 
the hydrologicalcliamcterisfics tif the 
areas whtte 1hey .occur.They ere 
characterized 11sfollows: 

1. The ground water is irreplaceahie 
because noreasonable alternative 
s~mr::e of drinking v:a !er is ·ll~railable to 
1!:lbstant!al populations: or 

Z. The ground water isi!cologica!ly 
\"ital, p:oviding the base -DowTor -a 
particularly aensiti\'e ecological system 
that supports a ·unique -habitat 

Class II.ground waters.are all·non­
ClaSB I ground waters that are currently 
used or are potentially available :for 
drinking water or other beneficial.uses. 
Class 11-A ground waten ar.e currently 
used as .a source of·drinking water: 
Classll-B ground waters are potential 
drinking water sources. 

Class III ~-ound waters are not 
cimsidered to be potential sources of 

drinking water.and .are of.limited 
beneficial use. These ere.ground waters 
which are highly 1aline;or.are-0therwise 
contaminated beyond levels -that.allow 
restoration .usii.lg methodu'easonably 
employed :in public water :treatment 
.-ystems. This condition must not-be the 
result of a t'elease that is attributable to 
8 specific site. Oau mis further 
distinguished 'h.Y the degreed 
!nterconnectionwith adjacent water. 
Class m-A ground watersae highly to 
moderatelyinterconnected: Oass ·W...B 
pundw.aterdiave alow<d~of 
.interconnection and.are typically at 
greaterdepths. CERCIJuitea -will rarely 
involve Class lll-B .groundwaters. 

The"lead agency willuse ·the EPA 
Guidelines for-Ground-Water 
Classification to usist-in classifying the 
ground water-at a.cERCLA site. Such 
classifications are site-specific and 
limited in scope to the.Superfund 
remedial .action :tha1 will ·be undertaken. 
Classifications performed by-EPA's 
Superfund program do not apply to that 
geographical area in .generaL to any 
other actions 'lhat.mayhe .undertaken 
under any other State orFedera1 
program. ·or :lo ;private actions. The 
classification scheme described .above 
may be superseded-bor Dther 
c!assification schemes which:mByha"e 
been ·promulgated by a State and are 
epplicable or relevant and appropriate 
to the CERCLA .response. Tilis approach 
may;also ;be ·modified by Stale .Ai<ARs 
that derive .from wellhead protection 
programs which!1118yTequire protection 
of a municipal-waterilounie, or 
replacementif.&at .source is 
umtaminated. 

The.Superfund pmgram~ approach.to 
ground-water remediation calls for 
development ·of a limited number·of 
grotmd-warer remediation al!ematives 
~xpressed in terms of a remediation 
level (i.e., cleanup concentration in the 
ground water), a time period .for 
restoration to the preliminary 
remediation gonls for all locations in the 
area of attainment. and the technology 
or approach1hat will be used 1o achie\•e 
those goals. 

Preliminary remediation:goals are 
established based on the analysis of 
l.RARB and other pertinent standards. 
criteria, ilild-advisories identified by .the 
lead and support ager:cies. For_ground 
water that is or may be used for drinking 
water.(Cla~s 'I ·or ll), the maXimum 
contaminant.Jevcls:(MCLsl set under the 
Sefe Drinking Water Act or more · 
s!ringent,promulgated State standards 
are generally the.applicable-Or relevant 
end appropriate ·standard. (For a fuller 
discussion regarding when MCI.a-are' 
relevant and appropriate. aee.Subpart E. 
~ 300.430 preamble section. F.13. 

OERCLA-specified relevant 11nd 
appropriate requirements.) WhenMCLs 
or State standards donot exist.for 
contaminants.identified:in the ground 
waterat the 11ite. lhe Superfund program 
looks to otherARAR.a. standards. 
criteria. or advisories facluding: 
proposed MCI.11, health advisories, 
drinkingwater equivalent levels, 
reference doses. risk 1pecific do1e1, 
water qualit¥aiteria,!Mcti;s. proposed 
MCLCs, orState 'health advisories. ·As 
noted in the earlier discussion of 
establisbing']>nrtective remediation 
goals during1he IU)'f'S, :ftmay~ 
neoenary to make 11djustmems"to-these 
levels when ARARs and1>ther 
standards, criteria. and advisories 11re 
outside the 10·• to110··7 rislc nmge which 
EPA generally considers as protective at 
CERCLA sites. 

It should be noted that although 'MCLs 
are .genei:ally the cleanup standards, as 
described above, the i:emedial ·action 
necessary to 11ltain an MCLlevel for .the 
mostpredom.inant chemical {or a 
.Protective.level for.a chemical without 
an MCL) usually results in other 
chemicals achieVing levels that are.more 
protective than their .respective MCLs. 

It should also benoted that the 
Superfund .program achi~es 
consistency with 40 CFR 264.94 of RCRA 
Su~artF which.may be.ARAR.to 
CERCLA actions. These provisions offer 
the choice.of.establishing cleanup 
.standards :at background, MCI.a. -or 
altemate concentration limits (ACLa). ln 
sctting .remediation lev.els, -the 
S~perfund_program-generally uses the 
.M:CL oruther bealth-hased:Standards.. 
critcria,-or advisories :which.are the 
equivalent of a health-bnsedACL under 
F.CRA. 

Restoration time periods refer to the 
period of time needed .to achieve 
eJtablished remediation le\lels within 
-the entire area~f:attainment. defined as 
~e ai:ea from the .edge uf.any waste 
that. as the Iiruil remedy, will be 
managed on-site to the limits ·of the 
contaminant plume. Restoration time 
periods mayT&nge from :very rapid (one 
to five years) to.relaiively.extended 
(perhaps several 1iccades ). :EPA 's 
preference is.for rapid :restm;ation of 
contamirul ted ground water that can ·be 
used .for drinking waterwherever 
practicable, particolarly .:for Class ol 
ground waters and ground wllters 
associated with drinking water supplies 
described in CERCLA 11ection·11s {i.e., 
where the release of hazardous 
substanoea, pollutants or-contaminants 
has resulted in .the t:losing of :drinking 
water wells or bas contaminated a 
principal -drinking water supply). The 
most appropriate timeframe must. 

http:be.ARAR.to
http:approach.to
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howe\·er, be determined through an 
analysis of alternatives. The minimum 
restoration timeframe will be 
determined by hydrogeological 
conditions, specific contaminants at a 
site, and the size of the contaminant 
plume. Once a determination of the 
practical limits on the restoration 
ti.meframe has been made, the 
restoration ti.meframes for remedies can 
be evalllllted relative to these limits 
based on the following factors: 

LFeasibility of providing an 
alternative water supply; 

ii. Current use ofground water; 
iii. Potential need for ground water; 
iv. Effectivenet1 and reliability of 

institutional controls: 
v. Ability to monitor and control the 

movement of contaminants in ground 
water; 

vi. Cost; and 
vii. Other environmental impacts. 
If there are other readily available 

drinking water 1ourccs or sufficient 
quality and yield that may be used aa an 
alternative water supply, the importance 
of rapid restoration of the contaminated 
ground water is reduced. Where a future 
demand for drinking water from ground 
water is likely and other potential 
sources are not sufficient, those 
remedies which achieve more rapid 
restoration should be favored. 

The effectiveness and reliability of 
institutional controls to prevent the 
utilization of contaminated ground 
v.·ater for drinking water purposes 
during the restoration period should be 
evaluated. If these controls are not 
clearly effective, more rapid restoration 
may be necessary. The availability of 
good management and institutional 
controls may provide a basis to extend 
the period of response. Institutional 
controls will usually be used as 
supplementary protective measures 
during implementation or ground-water 
remedies as well. 

The third variable in formulating and 
evaluating ground water alternatives is 
the technology or method that will be 
used to achieve the remediation level 
within the desired ti.meframe. EPA 
expecta that most ground water 
remedies at CERCLA sites will involve 
at least some pumping and treating. 
Variation among alternatives often 
stems from the aggressiveness of the 
pumping 1cheme (e.g~ number of wells. 
rate of extraction. whether or not 
relnjection ta Included). the type or 
treatment applied (e.g .. air stripping). 
and what ia done with the residuals 
from the treatment process. Typical 
options for the treated effiuent Include 
reinjection. discharge to surface water. 
or discharge to a publicly owned 
treatment works (POTW). Other more 

.pa11iv~ethods, 1uch ae gradient 
control and 1lurry walls may be 
appropriate to prevent the further 
1p?ead of contamination. Jn limited 
cases, natural attenuation. which can 
involve either the dispenion or actual 
biodegradation of contaminante, may be 
the most appropriate 1olution for a lite. 

There are 1pecial situations where it 
may not be practicable to actively 
restore ground water Including sites 
where there are: (a) Widespread plumes 
reaultfng from non-point IOUJ'Cel (e.g.,· 
some minfng. pesticide, or industrial 
areas): (b) Hydrogeological conatraiata 
(e.g., aquifers with very low 
transmlaaivity, or aquifers in fractured 
bedrock or Karst formations): (c) 
Containment COIU1trainll (e.g., the 
presence of dense, non-aqueous phase 
liquids which collect in "puddles" at the 
ba1e of an aquifer): and (d) 
Physiochemical ~tations (e.g., 
interactions between contaminants and 
the aquifer material which limit the rate 
at which they can be removed). In these 
cases, the lead agency may provide 
wellhead treatment and/or rely on 
natural attenuation with l.natitutional 
controls aa du! final remedy. 

The 1986 amendments to CERCLA 
state a preference for treatment that 
reduces the toxicity, mobility, or volume 
of hazardous substances aa a principal 
element. This preference applies to 
ground water as well as source control 
actions. Wherever ground water poses 
one or the principal threats at a site, the 
Superfund program will seek to pump 
and treat if practicable. However, site 
characteristics, such as fractured 
bedrock or leant topography. may 
preclude or severely hinder aggressive 
pumping and treating options in certain 
cases and dictate other ground-water 
restoration methods. In other situations, 
natural attenuation may achieve site 
cleanup goals in a reasonable period of 
time. 

For Class I and II ground waters, the 
Superfund program will consider several 
different alternative restoration time 
periods (Including five years) and 
methodologies to achieve the 
preliminary remediation level and select 
the moat appropriate option (including 
the final cleanup level) by balancing 
trade-offs of long-term effectiveness, 
short-term effectiveness. reductions of 
toxicity, mobility, or volume, 
Implementability, and cost. 

CERCLA section 121(d){2)(B)(ii) 
allows the use of ACLs if specified 
conditions are met. EPA proposes to use 
ACLs for the Class I and ll ground water 
when these conditions are met and 
cleanup to MCLs or other protective 
levels is determined not to be 
practicable. When the likely point of 

human expoiure ha1 been set lteyond 
the facility boundary, thil provision 
require• an analy1i1 at the end of the 
remedial action to determine whether 
the ground water discharging into 
aurlace water will cause a staliltical 
fncrea1e of contaminants in the surface 
water. Moreover, 1Uch a remedial action 
must include enforceable measures to 
prevent use of any contaminated ground 
water. In using thla provision. the lead 
agency would ia1ao consider an 
alternative remedy that would partially 

. restore ground water to levell that could 
reasonably be treated by public water 

. treatment systems. 
For Claas mground waler (i.e~ ground 

water that is unsuitable for human 
consumption due to high salinity or 
widespread contamination and does not 
have the potential to affect drinkable 
ground water), drinking water standards 
are neither applicable nor relevant and 
appropriate. likewise. restoration 
timeframe1 and cleanup methods for 
these ground waten will not be 
formulated on the same basil as 
drinkable ground waters. Rather, 
alternatives should he developed based 
on the specific site conditions. First. a 
determination must be made aa to 
whether the ground water ha1 any 
beneficial use (e.g., agricultural or 
Industrial). If10, a remediation level. 
restoration time period. and method can 
be tailored to returning the ground water 
to that designated use. More typically, 
concerns with Class mground waters 
will center on potential discharge or the 
contaminated ground water to surface 
waters or "higher class" ground waters 
and Superfund will establish a level 
consistent with exposure-based ACI.s 
under RCRA Subpart F. Environmental 
receptors and systems may well 

. determine the neceaaity and extent of 
ground-water remediation. In general. 
alternatives for Cla1111 mground waters 
will be relatively limited and the 
evaluation le111 extensive than for Class 
I or Dground waters and the focus will 
be on preventing advene spread of the 
contamination. 

Complex fate and transport 
mechanisms of contaminated groUDd 
waters often make it difficult to 
accurately predict the performance of 
the ground-water remedial action. 
Therefore. the remedial process must be 
flexible and allow for changes In the 
remedy based on the performance of 
several years of qperation. If the .chosen 
remedial action does not meet 
performance expectations after a period 
of operation, the deciaionmaker 1bould 
decide the extent to which further or 
different action la nece111ary and 
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appropriate to p."'Otect.human health.and 
the environmenl 

Widespread contamination due to 
multiple sot:rces is liandled.in.a.specinl 
way by the Superfund program. At most 
NPL sites, .program ipolicy.is to 
determine contributors to 1he .aquifer 
contaminetion. and.involve .them in the 
cverall respoll!e action. EPA ~oill take 
the lead:role in.managing fhe overall 
response if .the NPL site is the pri.auuy 
contributor to !he mwtiple-aource 
problem. To fhe extent.it canhe 
detcrm.ined,.Superfwul,participation1n 
the overa1l ground....,ater .remediation 
l\ill be proportioruil to fhe contnoution 
1he NPL sitc"(s) ma1ces to .the areawide 
problem..Ei> A ma_y also .take any .ac:tion 
necessary lo·protect.humanliealth and 
the environment such as .providing 
altemate water supplies or wellhead 
treatment if there is a reasonable belief 
that the NPL sources in and .of 
themselves_pose a lhreat to .human 
health and the .environmenl 

.EPA solicits ·comment on .this 
approach toward.groun.il-water 
remediation at NFL.sites. 

F. Compliance with:the·Applicable or 
Relevant end Appropriate 'Requirements 
of Other-Laws 

CERCLt. m:mdates·that.remedial 
ections be in compliance with other 
environmental and,public healthlaws. 
t::ompliance with otherlaws is a key 
consideration throughout ·the remedial 
selection process. This eection discusses 
achieving compliance with applicable or 
relevant and appropriate requirements 
(ARARs) under other laws in 1he 
following order: 

1. The history ofEPA's Compliance 
Policy. 

Z. ·Codification -oHhe Compliance 
Policy in CERCLA -reauthorization. 

3. The definition of :ARARs and Other 
lnform;ition To13e Considered:rrncJ. 

4. The -difference·between-applicable 
requirements and Televant and 
eppropriate .requirements. 

5. Resolving ARAR disputes. 

-6.'T3'PeB cif ARAR:i. 

'!!.State -ARARs. 

8. Methods :for .identifying ARARs. 
9. Compliance "ith IARARs.:and -the 

development and selection of remedies. 
10. Circumstances in which ARARs 

may be waived. 
11. When and where ARARs end 

TBCs associated with·cleanup levels 
must or should be attained. 

1Z. Addressing.new lARARa.or-other 
informalion after-the.initiation of-the 
remedial ;isction. 

13. CERCLA-apecified.relev!lnt.and 
appropriate requirements. 

14. ARA.Rs for .investigation-dcriv~d 
waste. 

15.--Substanti\'C ¥ersus .tidministretive 
requirements. 

-16. -PotentiaLARAR.s of the Resource 
Conservation.and.Recovety Act 
(R.CRA). 

17..Hypothetical examples of relevant 
and app~pmte .requirements. 

.(The .relationship between ARARs 

and determining remediation levels is 

discussed.in the • 300.430 preamble 

section above,B.3.) 


.1. ~he history.of£PA~ Compliance 
Policy. Xhe November.2!1, 1985.revisions 
·to the NCP .atated that, as a .general .rule, 
EPA'• policy is 1o•ttaln .or .exceed 
..a_pplicaole or releYant and appropriate 
requirements .under.Federal 
environmental and,ptiblic health laws in 
CERCLA response actions.Al .that time 
EPA remed existing l 300.68(i) of the 
NCP to reguire 1ha1. .for .all .remedial 
actions. fhe sclected.remedy.must.attain 
or-exceed ·the 'Federal ARARs identified 
for·that site. In.the preamble .lo .the 1985 
revisions to the NCP, EPA:stated that 
ARAR.s·could:only he· determined-on a 
site-by-site basis, .gave examples of.how 
this would work, and reprinted from . 

. EPA'a·October .2, 1985.Co~pliance 
Policy.a.list.cfPotentially lt\pplicable or 
Relevant and Appropriate 
Requirements,.as well as-a list of Other 
Federal·Criteria, Advisories. -Guidance, 
andState Standards To Be Considered 
(TBC). TBCs are non-promulgated 
criteria. advisories. etc., :that 'C8ll be 
consulted along-with or in'llddition to 
ARAR.s. From .these lists. .tbe lead 
agency could select ARARs ar Il!Cs, 
based upon the circumstances at a 
patticular site. :Fw1hermore, ·EPA 
provided ·five ·limited circumstances in 
which remedies that did'not.attain all 
.ARARll.could.be selected. 

Z. CodJfication ·of I.he ColI!pliance 
Policy in CERCLA I'i.eauthorization. ·On 
October ~7.. 2900. -CERCLA was 
.reauthorized .with additional new 
reqnirements.-Section 121.of CERCLA 
requires fhat remedial.actions-comply 
with.Federal an.d more,slriDgentState 
requirements.that·&re·lflgally-a.J1Plicable 
or relevant and ap_pl'C)priate -under the 
circumstancesiof1he-release-or 
.threatened release .with,respect to:any 
hazardous-eubstance ·ar,pollutant or 
contaminantrthatwill remain,on-site. 
EPA'spolicyil to.e.tlain'Or-exceed such 
ARARa during'lhe.implementation -of the 
remedial .action (where ,pertinent to ·the 
action .itself) .as .well .as u.t ·the 
completion of the-action, unless• 
waiver Is justified. · 

The term:ARAR -refers .to.an 
.~pplicable .ornlevant .and.appmpriate 
requirement; a aingle.reguirement 
cannot-be .both.-pplicable .and:rclevant 
and appro,Priale.:However. when 
.referenoe iamade·to·compliance with 

· ARAR.s. ·the term refers to •uch 
requirements collecti\-ely-and means 
con:ipliance with i>oili applicable 
requirements.and,relevant and 
eppropriate:requirements. 

Although·section 121(d) basically 
codified EPA's .1985-policy:regarding 
compliance with other laws, this:1ec6an 
does add-some.requirements to the pool 
of potential ARARs. The 1986-cERCLA 
amendments provide ·that .promulgated 
.state 1tandards·that are more11triagent 
.than Federal 1tandards .re.also 
potential ,ARARa for CEROLA -remedial 
ac'\ions. Where.no~eder-alA:RAR-exists 
for a chemical,.Iocalion. or.action. but a 
.State ARAR.doea.exist.'Or:where'a State 
1\RAR.i&i>roader.in scope than the 
Federnl ARAR.1he'5tate .ARAR is 
considered.more stringent 

.Furthermore, the CERCLA 
amendmems provide1hatFederal water 
quality .criteria .established under.the 
Clean Water.Act{CWA),-and maximum 
.contaminant levelgoals (MCI.Gt!) 
established.under the.Safe-Drinking 
Water Act, must be-attained when 
found to be relewnt-and .sppro,Priete 
under.the.circumstances:of.1he·release 
(see .ARARs_preamble·aection below, 
"'.13. CERCLA-epecified .relevant end 
appropriate reguirementa"J. 

CERCLA,retains:the.basic concept.of 
compliance with.ARARs.for acy remedy 
selected (unless-a waiver is .justified}. 
ARARs will be determined -Qy .the lead 
.agency based-upon -its enalysis ·of ·which 
requirements .are applicable-or·relevant 
and appropriate to,tlre.distinctive.~t·of 
circu."IIStances and actions,conte~plated 
et.a ~ecific .site. 

The requirements af:CERCLA section 
121 gener.ally-apply es a matter·of.law 
.only to remedial .activities·occurring.o:i 
site. I Iowever, ae·a matter-of policy, 
EPA will atlain .ARARs to the ettent 
practicable-considering the eltjgencies-of 
the 'Situation when caJTYiD8.out removal 
actions (see~ .300.415;preamble11CCtion. 
C.t.). 

3. T-lte dcfinition·of ARAR.srand TBCs 
:{§§J[JC.5,and:31J0.400(g]]. £PA is 
proposing nonsubstantive<elnrificahons 
to the·definition:of.applicable 
requirements. 

i. Applicab/e,'t'llquirements.eA 
pro[lO!les that.applicable requirements 
are ·~hoee-cleanup-dtandards,,standarda 
of,control 'and~tber:stlbstao:tive 
environmental iirotection requirements, 
criteria,!Or·limitations promulgirted 
under·Federal ·orStatefaw.that 
specifically ·address.a :hu.s.rdou1 
:11uhshmce, ,pollutanl ·contaminant. 
rem11dial.11ction,.localion. or'«lther 
chcwnstance at a ·OERCIA ..ite.":(See 
the discussion of.definition revisionsi:i 
;today's Subpart.A.preamble section.) 

http:concept.of
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Applicable requirementa may be 
Identified on a aite-specific hula by 
determining whether the juriadictional 
prerequisites of a requirement fully 
addresa the circumstancea at the 1ite or 
the proposed remedial activity. Some 
typical jurisdictional prerequisites 
follow: 

a. Who, as 1pecified by the atatute or 
regulation. ls subject to lta authority: 

b. The activities the atatute or 
regulation requiret, directs, or prohiblis; 

c. The 1Ubstancea or placea within the 
authority of the requirement and 

d • The time period for which the 
1tatute or regulation is In effect. 

Basically, in determinins applicability, 
the question la whether a regulation 
would be legally enforceable at the site 
(or for the contaminant or action) If a 
private party were remediatins the site 
apart from any CERCLA authority. 

The word "substantive" in the 
proposed definitions of "applicable" and 
"relevant and appropriate" is not meant 
to imply a necessary level of 
"significance" or "weight" for a 
requirement to be an ARAR. Rather, 
"substantive" is used to distinguish the 
universe of ARARs from administrative 
requirements, which are not considered 
potential ARARs. (See ARARs preamble 
section below, "15. Substantive versus 
administrative requirements.") 

ii. Relevant and appropriate 
requirements. If a requirement is not 
applicable. one must consider whether a 
requirement is both relevant and 
appropriate. EPA is also proposing 
nonsubstantive clarifications to the 
definition of relevant and appropriate 
requirements. EPA proposes that 
relevant and appropriate requirements 
are "those cleanup standards. 1tandards 
of control. or other substantive 
enviror.mental protection requirements. 
criteria. or limitations promulgated 
under Federal or State law that. while 
not 'applicable' to a hazardous 
1ubstance, pollutant. or contaminant. • 
remedial action. location. or other 
circumstance at a CERCLA 1ite, addresa 
problems or situations sufficiently 
similar to those encountered at the 
CERCLA site that their use ls well­
suited to the particular 11te." 

Relevant and appropriate 
requirements are also determined on a 
site-specific basis by determining their 
jurisdictional prerequisites and 
comparing them to the circumstances at 
a CERCLA 1ite. Once the declslonmaker 
determines that a requirement ls not 
applicable, the decislonmaker comparea 
the circumstances at the site to the 
purpose and subject matter addressed 
by the requirement in question to 
determine if there ls sufficient 1imilarity 

to find that the requirement la both 
relevant and appropriate for the lite. 

Determining whether a requirement la 
both relevant and appropriate is 
essentially a two-step process. F°ll'lt. to 
determine relevance a comparison ii 
made between the action. location. or 
chemical.a covered by the requirement 
and related conditions of the 1lte, 
releue, or potential remedy; a 
requirement is relevant if the 
requirement generally pertains to the1e · 
conditions. Second, to determine 
whether the requirement is appropriate. 
the comparlton ii further refined by 
focusing on the nature of the aubttance1, 
the characteristics of the 1ite, the 
clrcumltance1 of the relea1e, and the 
proposed remedial action; the 
requirement ii appropriate it based on 
auch comparison. its use ii well-suited 
to the particular site. Only those 
requirements that are determined to be 
both relevant and appropriate must be 
complied with. 

EPA proposes that the following 
criteria, where pertinent to the type of 
requirement in question. be used to 
determine whether there is lllfficient 
1imilarity to find that a requirement is 
relevant and appropriate: 

a. Whether the purpose for which the 
requirement was created is similar to 
the specific objectives of the CERCLA 
action; 

b. Whether the media regulated or 
affected by the requirement are similar 
to the media contaminated or affected at 

· the CERCLA site: 
c. Whether the substances regulated 

by the requirement are similar to the 
aubstances found at the CERCLA lite; 

d. Whether the entitles or interests 
affected or protected are similar to the 
entities or interests affected by the 
CERCLA aite; 

e. Whether the actions or activities 
regulated by the requirement are similar 
to the remedial action contemplated at 
the CERCLA 1lte; 

f. Whether any variances, waivers, or 
exemptions of the requirement are 
available for the circumstances of the 
CERCLA site or CERCLA action: 

g. Whether the type of place regulated 
is 1imilar to the type ofplace affecte~ by 
the CERCLA 11te or CERCLA action; 

h. Whether the type and 1ize of 
1tructure or facility regulated 11 similar 
to the type and size of structure or 
facility affected by the release or 
C:ontemplated by the CERCLA action; 
and 

i Whether any consideration of use or 
potential u1e of affected resources in the 
requirement ii 11milar to the use or 
potential use of the affected resource. 

In determining which requirements 
are relevant and appropriate, the pivotal 

criteria differ depending upon the type 
of requirement under consideration. 
namely chemical-specific. location­
lpedfic, or action-apetific (see ARARa 
preamble tection below, "6. Types of 
ARARlj. In general. for chemical­
tpeclfic requirements the focal point for 
the relevant and appropriate 
determination ii whether the 
requirement for the chemical at the 
CERCLA lite 1&tl a health- or 
environmental-based level ba1ed on an 
exposure ICeDBrio (including the 
medium) that la lfmilar to the potential 
exposure at a CERCLA lite. For 
locatlmHJ>eclfic reqciln:menta. generally 
the primary test for relevance and 
a.Ppropriatene11 ii whether the location 
under consideration is auffidently 
almilar to the location upon which the 
requirement ii ba1ed. For action-specific 
requirements. generally the test for 
relevance la whether the action 
contemplated at the CERCLA site ls 
11milar. In order to determine 
appropriatene11, the deciaionmaker may 
consider, among others. the following 
factors: whether the action 
contemplated at the site or the 
circumstances at the site which require 
an action. the 1ubstancea involved. and 
the objectives of the action are 
1ufficiently similar to the action-specific 
requirement itself. 

Iii. Other information to be considered 
{TBC). Other information that does not 
meet the definition of ARAR may be 
nece59ary to determine what is 
protective or may be useful in 
developing Superfund remedies. 
Criteria, advisories, or guidance 
developed by EPA. other Federal 
agencies, or States may assist in 
determining. for example. health-based 
levels for a particular contaminant for 
which there are no ARARs or the 
appropriate method for conducting an 
action. This other informs tion to be 
considered (TBC) when developing 
CERCLA remedie1 generally falls within 
three categories: 

a. Health effectl information with a 
high degree of creditability, e.g., RfDs; 

b. Technical information on how to 
perform or evaluate 1ite investigations 
or response actions: and 

c. Polley, e.g.. EPA'• ground-water 
policy. 

4. The difference between applicable 
requirements and relevant and 
appropriate requirements. Applicable 
requirements and relevant and 
appropriate requirements differ in the 
amount of discretion allowed In 
Identifying them. Applicable 
requirements are Identified by a largely 
objective comparison to the 
circumstance1 at the aite: If there 11 a 
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one-to-one correspondence between the 
requirement and the circumstances at 
the site, then the requirement is 
applicable. There is little discretion 
involved in this determination. If a 
requirement is not applicable, the 
decisionmaker uses best professional 
judgment to determine whether the 
requirement addresses problems or 
situations that are generally pertinent to 
the conditions at the site (i.e., the 
requirement is relevant) and whether 
the requirement is well-suited to the 
particular site (i.e., the requirement is 
appropriate). However, once a 
regulation (or portion thereof) is 
identified as relevant and appropriate, it 
is applied as strictly as is an applicable 
requirement. 

Statutes and regulations are 
sometimes made up of discrete 
requirements, each requirement having 
its own set of jurisdictional 
prerequisites. EPA has found that within 
these authorities often only some 
requirements within a regulation are 
relevant and appropriate. In contrast 
with an applicable requirement, 
flexibility exists to identify discrete 
"appropriate" portions of a regulation 
which may be mixed with "appropriate" 
portions of other regulations in a 
manner that makes good environmental 
sense for the site. (See hybrid closure 
example described in ARARs preamble 
section below, "16.vi. Hypothetical 
examples of compliance with RCRA: 
closure requirements.") 

The other requirements in that same 
regulation may be relevant (in that they 
address in a broad sense the same 
problem as is faced at the CERCLA site) 
but not appropriate because the 
requirement is not well-suited to the 
circumstances at the CERCLA site. 

An example of a requirement that 
may be relevant but not appropriate in 
certain situations is the requirement to 
cap landfills upon closure. This 
requirement is designed to apply to 
specific types of discrete units. This 
requirement for closure of hazardous 
wastes deposited on land may be 
relevant because it addresses the same 
kinds of wastes and action proposed at 
a CERCLA site, but may be 
inappropriate because of the physical 
size and character of the contamination 
at the CERCLA site. Although capping 
may be appropriate for smaller areas, it 
may not be appropriate in some 
circumstances for large dispersed areas 
of low-level soil contamination, such as 
may be found at many large municipal 
landfill facilities. (Other examples are 
described in the ARARs preamble 
section below, "16. Potential ARARs of 
RCRA.") 

5. Resolving ARAR disputes. Because 
judgment is involved in determining 
which requirements are relevant and 
appropriate, Federal State, and 
potentially responsible parties may on 
occasion arrive at different conclusions. 
EPA. operating in its oversight role for 
CERCLA enforcement actions, will 
resolve ARAR disputes between the 
lead agency and the potentially 
responsible parties. An ARAR dispute 
between a State and EPA may be 
submitted to the dispute resolution 
proce&B desaibed in today' a preamble 
discussion of Subpart Fon State 
Involvement. If a State strongly desires 
attainment of a substantive requirement 
that has been determined by the dispute 
resolution process not to be an ARAR. 
such a requirement ""..ill be met lf the 
State demonstrates an ability and 
willingness to pay for the additional 
increment of expense associated with 
attaining such a requiremenL Moreover, 
as discussed in today's preamble 
Subpart F section, States may be 
required to take the lead in the remedial 
design and remedial action necessary to 
meet such additional requirements. 

6. Types ofARARs. For ease of 
identification, EPA divides ARARs into 
three categories: chemical-specific. 
location-specific, and action-specific. 
Chemical-specific ARARs are usually 
health- or risk-based numerical values 
or methodologies which. when applied 
to site-specific conditions, result in the 
establishment of numerical values. 
These values establish the acceptable 
amount or concentration of a chemical 
that may remain in, or be discharged to, 
the ambient environment. For example, 
the Safe Drinking Water Act requires 
the establishment of maximum 
contaminant levels (MCLs), the 
maximum permissible level of a 
contaminant in water which is delivered 
to any user of a public water system. 
MCLs are generally relevant and 
appropriate as cleanup standards for 
contaminated ground water that is or 
may be used for drinking. (See ARARs 
preamble section below, "13. CERCLA­
specified relevant and appropriate 
requirements.") 

Location-specific ARARs generally · 
are restrictions placed upon the 
concentration of hazardous substances 
or the conduct of activities solely 
because they are in special locations. 
Some examples of special locations 
include floodplains. wetlands, historic 
places. and sensitive ecosystems or 
habitats. Examples oflocation-specific 
ARARs are the substantive 
requirements of the Coastal Zone 
Management Act and the Wild and 
Scenic Rivers Act. Consideration must 

also be given to whether locational 
restrictions are prospective only (e.g., 
siting requirements) or whether they are 
intended for existing situations. 

Action-specific ARARs are usually 
technology- or activity-based 
requirements or limitations on actions 
taken with respect to hazardous wastes. 
or requirements to conduct certain 
actions to address particular 
circumstances at a site. Remedial 
alternatives which involve, for examph, 
dosure or discharge of dredged or fill 
material may he subject to ARARs 
under RCRA and the Clean Water Act, 
respectively. 

These categories were developed to 
assist in identifying ARARs and are not 
necessarily precise. Some ARARs may 
not fit into any one of these categories 
while other ARARa may fit into two or 
more of these categories. For example, 
RCRA land disposal regulations can be 
considered both chemical and action­
specific. (See EPA's draft ''CERCLA 
Compliance with Other Laws Manual" 
OSWER Directive No. 9234.1--01, which 
provides detailed guidance on 
identification of and compliance with 
ARARs. The manual includes matrices 
which group ARARs into the chemical­
specific. location-specific, and action­
specific categories.) 

7. State ARARs (§ 300.400{g}{4)}. 
Section 121(d)(2)(A) of the amended 
CERCLA states that remedies must 
comply with "any promulgated 
standard. requirement, aiteria, or 
limitation under a State environmental 
or facility siting law that is more 
stringent than any Federal standard, 
requirement, or limitation" if applicable 
or relevant and appropriate to the 
hazardous substance or release in 
question. 

In I 300.400{g)(4), EPA proposes to 
define promulgated State requirements 
as those laws or regulations that are of 
general applicability and are legally 
enforceable. State advisories, guidance, 
or other non-binding guidelines as well 
as standards that are not of general 
applicability will not be considered 
potential ARARs. 

EPA's treatment of State ARARs is 
fully consistent with the way EPA has 
treated Federal requirements under the 
current NCP, in which Federal 
advisories and nonpromulgated 
guidelines are put in a separate category 
(°'other information to be considered..) 
from potential ARARs. Like their 
Federal counterparts, State advisories 
and other nonpromulgated guidelines 
may still be considered in determining 
an appropriate, protective remedy; but 
neither Federal nor State advisories 
should be treated as potential ARAI:·. 
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Further. unless limitations found in site­
specific State permits are based on 
promulgated ARARs, such limitations 
will not be considered potential ARARs, 
however widely they may be used in the 
State. However, frequently used permit 
limitations may be considered in 
fashioning a protective remedy for a 
site. 

The phrase "legally enforceable" 
refers to State regulations or statutes 
which contain specific enforcement 
provisions or are otherwise enforceable 
under State law. EPA expect:i that State 
laws or standards which are considered 
potential ARARs have been issued in 
accordance with State procedural 
requirements. The phrase ..of general 
applicability" is meant to preclude 
consideration of State requirements 
promulgated specifically for one or more 
CERCLA sites as potential ARARs. EPA 
believes that Congress did not intend 
CERCLA actions to comply ,,.,ith 
requirements that would not also apply 
to other sll:illar situations in that State. 
This interpretation is consistent with the 
statutocy qualification on State siting 
requirements banning land disposal in 
CERCLA section 121(d)(2)(q(ili)(I) and 
the waiver for inconsistently applied 
State standards in CERCLA section 
121(d)(4)(E). For a State requirement to 
be n potential ARAR it must be 
applicable to all remedial situations 
described in the requirement. not jl!St 
CERCLA sites. 

General State goals that are contained 
in a promulgated statute and 
implemented via specific requirements 
found in the statute or in other 
promulgated regulations are potential 
ARARs. For example, a State 
antidegradation statute which prohibits ­
deg.adation of surface waters bdow 
specific levels of quality or in ways that 
preclude certain uses of that wa~er 
wo:.;ld be a potential ARAR. Where such 
promulgated goals are general in scope, 
e.g., a general prohibition against 
discharges lo swface waters of "toxic 
materials i."l toxic amounts," compliance 
must be interpreted within the context 
of implementing regulations, the specific 
circumstances at the site, and the 
remedial alternatives being considered. 

8. Methods for identifying ARARs. 
The preamble sections above regardL'lg 
RI/FS and selection of remedy generally 
describe when AR.a.Rs and TBCs are 
identified and an:llyzed (e.g., di:ring 
"project scoping." "remedial 
investigation," etc.). This section 
explains bow ARARs can be identified 
during those stages. 

The identification of ARARs 
necessarily begins with a ~iew of the 
universe of Federal and State 
requirements to determine the potential 

ARARs that may be applied at a site 
(see Subpart F preamble regarding 
identification of State ARARs). 
E.xamples of potential Federal and State 
ARARs and TBCs are included in the 
next Subpart E. § 300.430 preamble 
section. "G." As more is learned about 
the site and as remedial alternatives are 
considered. Federal and State 
requirements can be nlllTOwed to those 
which are potential ARARa for each 
alternative. · 

ARARs are identified with increasing 
certainty as the Rl/FS process proceeds. 
For example, the purpose of site 
characterization during the remedial 
investigation phase is to provide data 
regarding contaminants or chemicals 
present in the release, the extent of 
contamination. and the specific location 
and characteristics of the site. These 
data assist in identifying more 
specifically the potential chemical- and 
location-specific ARARs. Likewise, as 
more details regarding remedial 
alternatives are developed. potential 
action-specific ARARs can be identified. 
During the detailed analysis and 
selection of remedy phases, the 
decisionmaker must compare the 
potential ARARs to the known 
information regarding conditions at the 
site and the remedial alternatives to 
determine if the potential ARARs are, in 
fact. actually applicable or relevant and 
appropriate lo the respcnse action. More 
ARARs may need to be identified during 
remedial design as the specific details of 
the remedial action are developed. (See 
also ARARs preamble section below, 
.. 12. Addressing new ARARs or other 
information after the initiation of the 
remedial action.") 

9. Compliance with ARARs and the 
development and selection ofremedies. 
In the 1905 revisions to the NCP, EPA 
requfred the development of five 
remedial alternatives, primarily based 
upon their relative attainment of 
ARARs. As discussed in today's 
preamble section regarding Rl/FS and 
selection of remedy, remedies would no 
longC?r be developed along this scale , 
although all remedies, except those 
invoking a waiver, must attain ARARs. 

EPA proposes, however, to continue 
to rely en AR.l\.Rs to guide the lead 
agency in formulating appropriate 
hazardous waste response alternatives. 
For example, an ARAR may indicate an 
11cceptable concentration of a 
contaminant in aoiL An alternative that 
includes excavation of contaminated 
media at a site would use that ARAR to 
determine the extent o(excavation. 
Additionally, ARARs may indicate the 
amounts of hazardous substances that 
can be emitted or discharged during or 
after treatment EPA recognizes, 

however, that there may be situations in 
which ARARs will not exist or will not 
be sufficient to protect human health 
and the environment. 

Nonetheless, a proposed remedial 
alternative's attainment of ARARs does 
not determine whether that alternative 
should be chosen over another 
alternative that attains a different set of 
ARARs (or qualifies for waivers from 
ARARs). The decision on which 
alternative to select ii made at the end 
of the process and is based on the 
balancing of the selection of remedy 
criteria. ARARs will differ depending 
upon the specific actions and objectives 
of each alternative being e:onsidered. 
e.g., an alternative that would remove 
and treat all contaminants from the site 
would invoke clean closure and 
treatment ARARs whereas an 
alternative that leaves waste in place 
would invoke only landfill closure 
ARARs (see ARARs preamble section 
below, "16.vi. Hypothetical examples of 
compliance with RCRA: closure 
requirements"). 

10. Circumstances in which ARARs 
may-be waived§300.430{f}{3}}. CERCLA 
reauthorization modified somewhat the 
current NCP's five limited circumstances 
in which all ARARs need not be 
sttained. CERCT.....A elimi:lated the 
"enforcement exception." basically 
codified the remaining four waivers, and 
added two new waivers-one for 
circumstances in which a State standard 
has been inconsistently applied in other 
remedial actions within a particular 
State. and another for circumstances in 
which the same level of protectiveness 
offered by an ARAR may be achieved 
by using a different method or 
technolcgy with an equivalent standard 
of performance. These waivers apply 
only to meetir-8 ARARs with respect to 
remedial activities occurring on-site. A 
waiver must be invoked for each .ARAR 
that "'ill not be attained or exceeded. 
Other statutory requirements, such as 
that remedies are lo be protective or 
human health and the environment. and 
that re:ir.edies must be cost-effective, 
cannot be waived. The waivers 
pro\ided by CERCLA ~ction 121(d)(4), 
some circumstances under which each 
waiver might be invoked. and criteria 
for invoking the waivers are discussed 
below. 

LInterim .-.teasures. 

(T)he remedial action selected is only part 
of a total remedial action that will a!tain such 
level or standard of cont.-ol when co111pleted. 
CERQ.A eectioo 121(d)(4)(A). 

This waiver will generally be 
applicable to interim measures that are 
expected to be followed within a 

http:AR.l\.Rs


l . 
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reasonable time by complete measures 
that will attain ARARs. The interim 
measures waiver may apply to sites at 
which a total site remedy Is divided into 
1everal •mailer actions. 

For example, the .elected remedy at a 
1ite may include excavation and 
treatment of the source. However, the 
treatment method may require 
treatability testing or time for set-up or 
construction. During this time, an . 
interim measure involving ltabilization 
of the IOU1Ce, nch as by nae of a cap, · 
may be appropriate. In nch a 
c:ircumatance, the interim measiire 
waiver would allow the tempol'lll'J 
1tabilization actions at the lite to 
constitute the initial components of a 

·- phased remedial response; these actions 
would not be required to attain landfill 
Closure ARARs because the response 
would not be complete. 

Factors that are appropriate for 
invoking this waiver include: 

a. Potential for exacerbation ofsite 
problems. The interim measure should 
not directly cause additional migration 
of contaminants, complicate the site 
response, or present an iinmediate 
threat to human health or the . · 
environment and 

b. Noninterference with final remedy. 
The interim measure selected must not 
interfere with. preclude, or delay the 
final remedy, consistent with EPA's 
priorities for taking further action. 

EPA invites comment on its 

interpretation of this waiver and on 

these factors. . 


ii. Greater Risk to Health and the 

EnvironmenL · 


[qompliance with auch requirement at the 
facility will result in greater risk to human 
health and the environment than alternative 
options. CERCLA aection 12l(d)(4)(BJ. 

EPA suggests that this waiver be 
invoked when compliance with an 
ARAR poses greater risks than 
noncompliance with that ARAR. This 
waiver could be used for a remedial 
alternative that would othenvise cause 
greater environmental damage or health 
risks solely because a particular ARAR 
had to be attained. For example, an 
alternative may include Cleanup of PCBs 
at a site. However, attaining the ambient 
concentration level for PCBs spread 
throughout river sediment might require 
widespread dredging of the 1ediments, 
causing an unacceptable release of the 
pollutant to the water body and 
damaging or disrupting the ecosystem. 
Waiving the ARAR for ambient PCB 
concentrations in the river 1ediment 
would eliminate the need to conduct 
such harmful dredging. 

Meeting an ARAR could also pose 
greater risks to workers or residents. For 

example, excavation of a particularly 
toxic, volatile, or explosive waste to 
meet an ARAR could pose high. ahort­
term risks. Ifprotective meallUl'es were 
not practicable for such excavation, nae 
of this waiver might be appropriate. 

Specific factors that may be 
considered In invoicing the waiver for 
preventing greater risks include: . 

a. Magnitude ofadverse impacts. The 
riak posed or the likelihood ofpresent or 
future risks posed by the remedy naing 
the waiver 1hould be significantly less 
than that posed by the totally compliant 
remedy posing the risk; . . . · 

b. Duration ofadverseImpacts. The · 
more long lasting the risks from the . 
totally compliant remedy, the more this 
waiver becomes appropriate; and . 

i::. Reversibilityofadverse impacts. 
This waiver la especially appropriate If 
the risks posed by meeting the ARAR 
could cause irreparable damage. 

Remedies protective of human health 
and the environment but not meeting all 
ARARs should be compared to the 
remedy meeting ARARs that causes the 
minimum adverse impacts. The 
additional public health and · 
environmental benefits of not meeting 
all ARARs must be weighed against the 
adverse impacts caused by meeting all 
ARARs. Only the ARARs that cause the 
greater risk are eligible to be waived. . 

iii. Technical Impracticability. 
[C)ompliance with such requirement is 

technically impracticable from an e.ngineeriDg 
perspective. CERCLA section 12l(d)(4)(C). 

. The term "impracticable" implies an 
unfavorable balance of engineering 
feasibility and reliability. EPA believes 
that the term "engineering perspective" 
used in the statute implies that cost. 
although a factor, is not generally the 
major factor in the determination of 
technical impracticability. However, a 
remedial alternative that is feasible 
might be deemed technically 
impracticable if it could only be 
accomplished at an inordinate coal 

Furthermore,.the use of the term 
"impracticable" implies that remedies 
that are not demonstrated but that are 
thought to be feasible cannot be 
eliminated because of this waiver. Thus. 
EPA suggests using this.waiver for cases 
where: (a) neither existing nor 
innovative technologies can reliably 
attain the ARAR In question, or (b) 
attainment of the ARAR In question 
would be illogical or infeasible from an 
engineering perspective. 

EPA suggests that the technical 
impracticability waiver should be 
invoked when either of the following 
specific criteria are met: 

{1) Engineering feasibility. The 
current engineering methods necessary 

-
to construct and maintain an alternative 
that will meet the ARAR cannot 
reasonably be implemented. 

(2) Reliability. The potential for the 
alternative to continue to be protective 
into the future is low, either because the 
continued reliability of technical and 
institutional controls is doubtful. or 
because of inordinate maintenance 
costs. 

Iv. EquivalentStandard of · 

Performance. 


(T)he remedial action lelected will attain a . 
. standard of performance that la equlvalent to 

that required under the otherwiae applicable · 
standard. requirement. criteria. or limitation, · 
through use of another method or approach: ­
CERCLA section 121(d)(4J(D). 

EPA propose• to nae this waiver In 
situations where an ARAR 1tipulatea · -. 
use of a particular design or operatinS 
standard. but equivalent or better ­
remedial results (e.g., contaminant 
levels or reliability) could be achieved 
using an alteniative design or method of 
operation. For bistance, an alternative 
may involve reduction of either the 
mobility or toxicity of a hazardous 
substance through a 1peclfied form of 
treatment The waiver may be invoked 
where a substitute form of treatment 
from that specified by an ARAR (e.g.. 
fixation instead of incineration) 
achieves comparable reductions in 
either mobility or toxicity. 

The CERCLA Reauthorization 
Conference Committee's Statement of 
Managers makes the following point 
with regard to this waiver: 

Subsection [1Zl)(d)(4)(D) allows the 
selection of a remedial action that does not 
comply with a particular Federal or State 
standard or requirement of environmental 
law. where an alternative provides the same 
level of control aa that standard or 
requirement through an alternative meam of 
control This allowa flexibility In the choice 
of technology but doea not allow any leaser 
standard or any other basis (auch u a riak­
baaed calculation] for determining the · 
required level of control However, an · 
alternative alandard may be riak-based If the 
original atandard waa risk-baaed. H. Rep. 19­
962, 99th Cons~ 2d Seu. 249. 

EPA invites comments on the 

following necessary conditions for 

invoking this waiver: 


a. Degree of protection of health, 

welfare, and the environment (e.g... . 

environmental concentration achieved) 

is equal to or greater than that wider the 

original ARAR: 


b. The level of performance achieved 

Is equal to or better than that specified 

by the ARAR (e.g., concentration of 

residual); 


c. The pote_ntial for the alternative 

ARAR to continue to be protective into 
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..... 
the future fl equal to or greater than that 
afforded by the ARAR to be waived; 
and 

d. The time required to achieve 
beneficial resulll using the alternative 
remedy ii not significantly more than 
the original ARAR. An alternative that 
achieves similar results In significantly 
leaa time should be considered as 
advantageous. 

v. Inconsis!e.'lt Application ofState 
Requirements. · 

(W)ith respect to a State 1tandard. 
requirement, criteria, or limitation, the State 
ha1 not comistently applied (or demomtrated 
the Intention to CO!llliatently apply) the 
1tandard. requirement, aiteria, or limitation 
in 1imilar circumatanceti at other remedial 
aclion1. CERCLA section 1Zl(d)(4)(E). 

'!"his. waiver ii Intended to prevent 
un1ustified or U."U'easonable restrictions 
from being i:nposed on remedial actions. 
The issues raised by this waiver are 
closely tied to those involved in the 
definition of "promulgated" (see ARARs 
preamble section above, "7. State 
ARARs"). 

EPA emisio:is using this waiver in 
two situations. First, State requirements 
may have been developed and 
promulgated but never applied because 
of a laclc or epplicability in past 
siti:ations. EPA believ~s that such 
re:;u're::nents should not be applied in 
CEHCl-.\ actions where there is 
evidence that t.'le State: does not intend 
tc a;iply them elsewhere. Second. State 
standa!'ds that have been variably 
appHed or inconsistently enforced may 
give reason to invoke the inconsistent 
application waiver. A standard is 
presumed to have been consistently 
applied unless there is evidence to the 
contrary. 

Consistency or application may be 
determined by: 

a. Similarity or 1ites or response 
circumstances (nature of contaminants 
or media affected, characteristics of 
waste and facility, degree of danger or 
risk. other hazardous waste 
management programs, etc.); 

b. Proportion of noncompliance cases 
(including enforcement actions): 

c. Reason for noncompliance; 
d. Intention to consistently apply 

fu~ requirements as demonstrated by 
policy statements, legislative history, 
site remedial planning documents, or 
State responses to Federal-lead sites: 
newly promulgated requirements shall 
be presumed to embody this intention 
unle11 there is contrary evidence. 

vi. Fund Balancing. 
(T]n lhe cate or a remedial action '° be 

undertalten 1t<>lely under Section lOC Uling the 
Fund. 1election of a remedial action that 
a ~;;.i.-.a such level or 1tandml of control will 
:lot provide a balance ltetween the need for 

protection or public health and .mfare and 
the environment at the facility 1111der 
consideration, and tbe avallabWty of 
amountl from the Fund &o respond to other 
1ite1 which preaenl or may praent a threat to 
public health or welfare or the environmenl 
ta1ting Into coulderation the relative 
Immediacy of such threatl. CERCLA section 
1Zl(d)(4)(F). 

The Fund-balancing waiver may be 
invoked when meetins an ARAR would 
entail such cost in relation to the added 
degree of protection or reduction of risk 
afforded by that standard that remedial 
action at other lites would be 
jeopardized. (Even with this waiver, the 
remedy must still comply with the 
statutory requirement to be protective of 
human health and the environment.) 

EPA suggests that the Fund-balancing 
waiver be used when attainment of the 
ARAR would lignificantly reduce the 
availability of Fund monies for other 
sitea (mnsidering the number of other 
lites and the. expected cost of 
remediations). Projections should show 
that significant imminent threatl from 
other sites may not be addressed under 
the CUITent Fund if the ARAR were 
attained. 

EPA intends t<> establish the ase of a 
dollar threshold for routinely 
considering invoking the Fund­
balancing waiver. The threshold would 
be based on an amount significantly 
higher than the average cost of 
remediating sites with problems similar 
to those at the site under consideration, 
e.g., large municipal landfills. Further, 
EPA intends to develop specific criteria 
for invoking the waiver. EPA 1olicits 
comment on the proposal to establish a 
dollar threshold and on what other 
specific criteria should be established 
for invclcing the waiver. 

11. W.hen and where ARARs and 
TBC6 associated with cleanup levels 
must or should be attained. This section 
discusses the place and the time EPA 
intends that ARARa or TBCs related to 
contaminant levels or performance or 
design standards be achieved, Le .. the 
point of compliance. . 

L When ARARs must and TBCs 
should 'be attained. Although not 
compelled bJ 1tatute, EPA I.a proposing 
that the applicable or relevant and 
appropriate requirements of other law1 
pertinent lo a remedial action itself mUlt 
be met cbrins the conduct of the 
remedial action as well as at the 
completion of the remedial action unle11 
a waiver is invoked (see I 300.435[b)(2)). 
Some examples of potential ARARI for 
the conduct of remedial activities 
include the RCRA treatment. storage, 
and disposal requirements, reatrictions 
on emissions discharge• based upon the 
Clean Air Act national ambient air 

quality standarda, and CW A eftluent 
discharge limltatiOllll. 

fi. Where AR.A.Rs must and TBCs 
should be attained. Sometimes the 
ARAR itself will specify where the 
requirement should be attalned. For 
example, the Clean Water Act 
requirement to apply beat available 
technology controll to discharges of 
toxic pollutants to.receiving waters ii 
measured for compliance at the 
discharge point (Le.. the "end-of-the­
pipe"). 

However, at aite1 where an ARAR 
does not 1pecify where It b to be 
attained or where a TDC value ii used to 
set an acceptable level of exposure, the 
lead agency hu the discretion to · 
determine where the level shall be 
attained to emure protectiveneH. 

Generally, EPA'• policy I.a to attain 
ARARa and TBCs pertaining either to 
contaminant levell or to performance or 
design 1tandarda so as to ensure 
protection at all points of potential 
exposure. This means that any waste 
left in place should either be brought to 
levels that allow for unrestricted use 
and unlimited exposure or managed 
according to performance or design 
specifications; if active measures are not 
practicable and cmt-effective, exposure 
to the waste mvst be controlled through 
legally enforcea!Jle institutional means. 
(See Subpart E. § 300.430 FJ./FS and 
selection of remedy preamble 
introductory section for discussion 
regarding institutional controls.) 
Depending on the site circumstances, 
exposure pathways may include 
ingestion of ground or surface water. 
cont.ct with or ingestion of soil, and 
inhalation. At each potential point of 
exposure, EPA assumes a maximum 
reasonable exposure scenario and sets 
the goals that will ensure prot&tiveness 
for each response. For instance, if any 
hazardous substances remain at a 1ite, 
expOIUre by direct contact should be 
considered in fashioning a protective 
remedy. Hazardous 1ubstances that 
present a direct contact threat lhould be 
treated or covered to the appropriate 
degree. If a waste management area is 
left at a site, ground water should attain 
the appropriate cleanup levels at the 
edge of the area. 

12. Addressing newARARs or other 
information after the initiation of the 
remedial action. EPA recognizes that 
1ubsequent to the Initiation of the 
remedial action new standards based on 
new 1cientific information or awareness 
may be developed and that these 
standards may dilfer from the cleanup 
standards on which the remedy was 
based. 
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EPA believes that 1uch new ARARa or 
other information should be considered 
u part of the review conducted at least 
every five years under CERCLA section 
121(c) for aites where hazardous 
substances remain on-site. The review 
requires EPA to assure that human 
health and the environment are being 
protected by the remedial action. Hence, 
the remedy should be examined in light 
of any new standards that would be 
applicable or relevant and appropriate 
to the circumstances at the aite and in 
light of any other pertinent new 
information in order to ensure that the 
remedy is 1till protective. In certain 
situations, new standards or the 
information on which they are based 
may indi~te that the site presents a 
significant threat to health or 
environmenl If such information comes 
to light at times other than at the five­
year reviews. EPA will consider the 
necessity of acting to modify the remedy 
at such times. 

13. CERCLA-specified relevant and 
appropriate requirements-t Safe 
Drinking Water Act standards. CERCLA 
section 121(d)(2)(A) states that a 
remedial action will attain a level or 
standard of control established under 
the Safe Drinking Water Act (SOWA), 
among other statutes. where such level 
or control is applicable or relevant and 
appropriate lo any hazardous substance, 
pollutant. or contaminant that will · 
remain on-site. The enforceable 
standards under the SOWA are 
maximum contaminant levels (MCLs), 
which represent the maximum 
permissible level of a contaminant in 
water which is delivered to any user of 
a public water system. Section 
12l[d)(2)(A) also states that such 
remedial action shall require a level or 
standard or control which at least 
attains Maximum Contaminant Level 
Goals (MCLG) established under the 
SOWA where relevant and appropriate 
under the circumstances of the release 
or threatened release. The following 
discussion addresses how to choose 
between these two standards. 

Under the SOWA. MCLGe are health­
based goals set at levels at which no 
adverse health effects may arise. with a 
margin of safety. An MCL ia required to 
be set a1 close as feasible to the 
respective MCLG, taking into 
consideration the beat technology. 
treatment techniques. and other factors 
(including co1t). & the enforceable 
1tandard for public water supplies, 
MCLs are fully protective of human 
health and. for carcinogens, fall within 
an acceptable individual lifetime risk 
range of 10-• to 10-1• For 
noncarcinogens, which are the majority 

of chemicals to be controlled, MCI.a will 
.nearly alway1 be set at MCI.Gs. 
Therefore, Jn many ca•es. the MCI. will 
be equivalent to the MCLG. 

In a guidance document published last 
year in the Federal Register, "Superfund 
l?Joogram: Interim Guidance on 
Compliance with Applicable orRelevant 
and Appropriate Requirements," 52 FR 
32496 (August ZI, 1987), EPA stated its 
policy that for IW'face or ground water 
that is or may be med for drinlcing. 
MCI.a are geqerally relevant and 
appropriate as cleanup standards. The 
basis for this policy was that MCLs are 
protective of human health and 
represent the level ofwater quality that 
EPA believes is acceptable for over 200 
million Americam to coD11UDe every 
day from public drinking water supplies. 

EPA recognize• that there may be 
special circumatances where protection 
of human health requires more stringent 
standards than MCLs, aa with multiple 
contaminants or pathways of exposure. 
In such cases, EPA will make a 1ite­
specific determination whether risk 
posed by such multiple contaminants or 
pathways i1 in exceBS of10-• and, 
therefore. of the need for more stringent 
standards, considering MCI.Ga, EPA's 
policy on use of appropriate risk ranges 
for carcinogens, levels of quantification, 
and other pertinent guidelines. 

Many commenters agreed with EPA 
because MCLs are fully protective of 
human health. Comments in support of 
the guidance noted that the range of risk 
for MCI.sis within EPA's acceptable 
risk range and that MCI.Gs are often not 
achievable given CUJTent technology 
because many MCLGs are 1et at the 
zero risk leveL Further, requiring MCI.Gs 
at CERCLA sites would impose a more 
restrictive requirement than exists for 
the drinking water consumed by most 
households in the country. Also noted 
was that MCI.I are legally applicable at 
the point of use, generally the tap or at a 
well used for supplying drinking water. 
Application ofMCLs to cleanup of 
ground water at a CERCLA site that is 
or may be uaed for drinking. therefore, 
impose• a more stringent 1tandard than 
exists under the SOWA. . 

Other commenter1 OD the interim 
ARARs guidance dilagreed with EPA'a 
proposal and asserted that section 121 
required that MCI.Gs generally be the 
cleanup standards for ground water at 
CERCLA lites. Some opponeata argued 
that .ection 121 specifically prohibited 
consideration of cost-effectiveness in 
choosing a relevant and appropriate 
cleanup standard until after a 1tandard 
that protecta human health and the 
environment is selected. Therefore, they 
argued. application of MCI.a as the 

relevant and appropriate standard is 
Inconsistent with the 1tatute because 
cost and available technology factors 
are conaidered in the development of 
MCLs. 

In summary, the commenters 
presented divergent opinions OD thia 
specific issue. Mter review of 
comments, EPA believes that the 
interpretation articulated in the interim 
ARAKI guidance ls correct and that 
aection 121 permits the ue ofMCI.a as 
pnerally relevant and appropriate 
cleanup standards for the following 
reuom. Under leciion 121, it ls EPA'• 
responsibility to determine what 
standards are appliC11ble or relevant and 
appropriate at a site. a determination 
made on a case-by-cue bam within 
general EPA program guidelines. 
Although section 121(d)(2J(A) does not 
specifically refer to cleanup of 
contaminated ground water to Its 
beneficial usea, CERCLA actiODB will 
generally use SOWA standards for 
ground water that is or could be uaed for 
drinking. EPA° believes that MCI.a, the 
enforceable standards under the SOWA. 
are the appropriate standard because 
they represent the level of quality for the 
nation's drinking water supplies. (The 
application of SOWA standards to the 
cleanup of ground water is also 
discussed in the t 300.430 preamble 
section above,"£. EPA's Approach for 
Ground-Water Remediation under the 
Superfund Program.") 

Using MCLs aa relevant and 
appropriate standards is consistent with 
EPA's use of a risk range to determine 
acceptable levels of residuals of 
carcinogens. CERCLA does not require 
that EPA eliminate all risk. Therefore, 
EPA believes that generally a risk range 
of 10·• to 10-' incremental individual 
lifetime cancer risk for carcinogens 
fulfills its statutory mandate to protect 
hnman health and the environment. 
MCLs for carcinogem are set within this 
riskrange.Fornoncarcinogem,MCLs 
will nearly always be set at MCLGs. 
thµs assuring that even sensitive 
populations will experience no adverse 
health effects. Since the majority of 
chemicals encountered at sites are 
noncarcinogens, there will be no 
difference in the protectiveness of 
MCI.Ga and MCLs for most 
contaminants. 

Furthermore, even though cost and 
available technology may be considered 
when setting an MCI.. an MCL is 
protective and therefore achieving an 
MCL complies with CERCLA'a mandate 
to protect human health and the 
environment. 

(See also EPA'• interpretation of 
CERCLA section 1.21(d)(2)(B){ii) 
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regarding the use of alternate 
concentration limits (ACLa) as cleanup 
£landards for ground water that is or 
may be used for drinking in the I 300.430 
preamble section above, "E. EPA'a 
Approach for Ground-Water 
Remediation under the Superfund 
Program.") 

ii. Federal Water Quality Criteria. 
EPA develops two kinds of Federal 
Water Quality Criteria (FWQC). one for 
protection of human health and another 
for protection of aquatic life. FWQC are 
non-enforceable guidelines used by the 
States to set Water Quality Standards 
(WQS) for surface water. FWQC. which 
identify threshold level concentrations 
for noncarcinogena and"c:oncentrations 
equating to varicus risk levels for 
carcinogens, guide States in asse11ing 
the toxicity of a contaminant. States 
designate the use of a given water body 
based on its CUITeDt and potential use 
and apply the FWQC to set pollutant 
levels that are protective of that use. 
State WQS, which can be narrative or 
expressed as a numerical concentration 
limit, are subject to EPA approval 

Ha State has promulgated a 
numerical WQS that applies to the 
contaminant and the designated use of 
the surface water at a site, the WQS will 
cenerally be applicable or relevant and 
appropriate for determining cleanup 
levels, rather than an FWQC. A WQS 
represents a determination by the State, 
based on the FWQC. of the level of 
contaminant which is protective in that 
surface water body, a determination 
subject to EPA approval 

CERCLA 121(d)(2) requires that. in 
determining whether an FWQC is 
relevant and· appropriate, the latest 
infoI'!Ilation available be considered. 
Thus, an FWQC may be relevant but not 
appropriate if its scientific basis is not 
current. EPA"a recommended RfDs and 
cancer potency factors, which are based 
on the EPA'a evaluation of the latest 
information. should be used when an 
FWQC does not reflect current 
information. 

·CERcLA 121(d)(2) also requires that 
the designated or potential use of the 
surface or ground water and the 
purposes for which the criteria were 
developed be considered in determining 
whether a FWQC Is relevant and 
appropriate. . 

The purpose of the FWQC for human 
health is to identify protective levels 
from two routes of expomre-exposure 
from drinking the water and from 
consuming aquatic organisms, primarily 
fish. There are levels provided for 
exposure from both routes, and from fish 
consumption alone. Whether a FWQC is 
relevant and appropriate, and which 
form of the criteria 111 appropriate, 

depends on whether exposure via either 
or bolh of these routes is likely to occur, 
and thus on the designated use or the 
water body. · 

As discussed in the section above. 
MCI.a represent the level of quality EPA 
has determined to be safe for drinking 
and thus are generally relevant and 
appropriate for ground water that Js or 
may be used for drinking and for 8\llface 
water designated as a current or 
potential drinking water supply. 
Therefore, when a promulgated MCI. 
exiSta, the FWQC for that constituent 
would not be relevant and appropriate. 
However, when MCI.a are not available, 
a FWQC may be relevant and 
appropriate in water that is a potential 
drinking water 10urce. . 

Since MCLa only reflect exposure 
from drinking the water, a FWQC for 
consumption of aquatic organisms may 
be appropriate in addition to the MCL, 
resulting in a more 1tringent cleanup 
level. when that route is also a concern 
at the site. 

FWQC without modification are not 
relevant and appropriate in selecting 
cleanup levels in ground water, where 
consumption of contaminated fish is not 
a concern. However, a FWQC may be 
adjusted to reflect only exposure from 
drinking the water. Alternatively, the 
use of EPA-recommended RfDs and 
cancer potency factors, following a 
methodology similar to that used to 
develop the drinlcing water portion of 
the FWQC. could serve as a guideline 
for cleanup if the FWQC is not currenl 

A FWQC adjusted for drinking water 
could also be relevant and appropriate 
in surface water designated for drinking 
water purposes, since the FWQC is 
specifically designed to be protective of 
that use. Whether a FWQC that also 
includes fish consumption should be 
selected depends on the likelihood of 
exposure occurring from this route and 
on whether fishing is included in the 
State's designated use. 

If the State bas designated a water 
body for recreation. a FWQC reflecting 
fish consumption only, not drinking the 
water, may be relevant and appropriate 
if fishing is Included in that d~signation. 

Generally, FWQC are not relevant 
and appropriate for other uses, 1uch as 
Industrial or agricultural use. since 
exposures reflected in the FWQC are 
not likely to occur. 

A FWQC for protection of aquatic life 
may be relevant and appropriate for a 
remedy involving surface wateri (or 
ground-water discharges to surface 
water) when the designated use requires 
protection of aquatic life or when 
environmental concerns exist at the site. 
If protection of human health and · 
aquatic life are both a concern. the more 

. . 
stringent standard or criteria should 
generally be applied 

A State numerical WQS is essentially 
a site-specific adaptation of a FWQC. 
subject to EPA approval. and, when 
available, is generally the appropriate 
standard for the specific water body, 
rather than a FWQC. If both an MCI. 
and numerical State WQS exist for the 
same constituent where the water is 
designated for drinking, the State WQS 
should be used if it is more stringent, as 
required by CERCLA section 
121( d)(2)(A)(ii). 

In sum, a FWQC. or component of the 
FWQC. may be relevant and 
appropriate when the FWQC is intended 
to protect the uses designated for the 
water body at the 1ite, or when the 
exposures for which the FWQC are 
protective are likely to occur. To be 
considered relevant and appropriate, 
FWQC must also reflect current 
scientific information. In addition. 
whether 2 FWQC is relevant and 
appropriate depends on the availability 
of standards, such as an MCI. or WQS, 
specific for the constituent and use. 

14. ARARs for investigation-derived 
waste. EPA believes that the CERCLA 
·section 121 requirement that remedial 
acti"ities comply with Federal and State 
ARARs applies not only to the ­
implementation of the remedy sel~cted 
for a site, but also to the handling, 
treatment. or disposal of investigation­
derived wastes produced during 
remedial activities, such as the SI or RI./ 
FS. 

Specifically, there are several ways 
tha_t investigation-derived wastes may 
result from such remedial activities. 
Examples include the following: (i) 
Ground water or surface water samples 
that must be disposed of after analysis: 
(ii) drill cuttings or core samples from 
soil boring or monitoring well 
installations; (iii) purge water removed 
from sampling wells before ground 
water samples are collected; (iv) water. 
solvents, or other fluids used to 
decontaminate field equipment such as 
backhoes. drilling rigs, and pipes; (v) 
condensate from pipes used for gas 
sampling in landfills; and (vi) waste 
produced by on-site pilot-scale facilities 
constructed to teat technologies best 
suited for remediation of the site. 

The handling. treatment. or disposal 
of any such investigation-derived 
wastes must satisfy Federal and State 
requirements that are applicable or 
relevant and appropriate to the site 
location and the amount and 
concentration of the hazardous 
substances, pollutants, or contaminants 
involved. EPA intends that field 
investigation teams use beat 
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· 	professional judgment in determining 
when investigation-derived waatea may 
contain hazardous substances and to 
handle such substances In accordance 
with all Federal and State ARARs. For 
example. if ground-water samples 
containing hazardous substances are to 
be disposed of by discharge into surface 
water, they may require treatment 
before disposal so that water quality 
standards are not violated. Also, if it ii 
known or suspected that purge waters 
are drav.'Il from an area with aignificant 
dioxin contamination, EPA expects that 
such investigation-derived wastes will 
be containerized, tested. and disposed 
of i."l accordance with all ARARs. 
(Consistent with established practice, 
investigation-derived materials may 
remain on-site until the remedial action 
commences.} In contrast. the routine 
containerization and testing of large 
voll:Dles of drilling muds and purge 
waters y:hlch are not suspected to 
contain hazardous substances may be 
unnecessary because they result only In 
dela;•s to the investigation with no 
attendant public health or 
environmental benefit 

15. Substantfre versus administrative 
requirements. CERCLA section 121(d} 
requires that remedial actions shall 
require a level or standard of control for 
hazardau3 substances. pollutants, or 
contar.:inants which attains ARARs. 
Levels or sta~c!::mis of control are basic 
performance objectives for the remedial 
ac~ion [e.g., acceptable exposure levels 
after the remedial action is completed). 
These basic performance objectives are 
cfo!ined by substantive ARARs. 
Examples of substantive ARARs include 
acceptable concentrations for specific 
chemi::als under the Safe Drinking 
\Valer Act which define cleanup levels 
for ground water that is or may be used 
for drinking ws.ter. technology-based 
requirerr:ents under RCRA for the 
management of hazardous wastes which 
define. for example. the physical 
characteristics of a new landfill if waste 
is to be closed in place, and restrictions 
on acth'ities in certain locations which 
define, for example. the conduct of 
excavation in order to minimize 
potential harm to wetlands. 

Requirements which do not in and of 
themselves define a level or standard of 
control are considered administrative. 
Administrative requirements include the 
approval of, or consultation with. 
administrative bodies, iHuance of 
permits, documentation. and, generally, 
reporting and recordkeeping. The 
Superfund program imposes its own 
reporting and recordkeeping 
requirements to ensure that substantive 
lnels or standards of control are being 

mel Compliance with similar the determination of which reqiili-ements 
requirements of other em-ironmental are applicable or relevant and 
statutes would be redundant and unduly appropriate la always made on a 1ite­
burdensome. by-site basis, it is possible to make some 

This interpretation is consistent with . general statements about compliance 
CERCLA 1ection 121(e) which exempts withRCRA. 
on-site .activities from obtaining pefmits. LThe potential ARA& ofRCRA 
The purpose of this exemption is to Subtitle C. RCRA Subtitle C ia the 
allow CERCLA response actions to authority for regulations which establish 
proceed expeditiously without the standards for hazardous waste 
delay1 that could relllllt while waiting management Pursuant to RCRA Subtitle 
for other offices or agencies to issue a C. EPA has promulgated requirementa 
permit '!'be substantive requirements and st!lJldards for generators and 
that would be imposed by a permit still transporters of hazardous waste and for 
must be stated in Superfund documents, owners and operatan of hazardous 
but the redundancy of stating such waste treatment. storage, and disposal 
standard1 ln a permit issued by another facilities. These regulations contain 
office or agency ii avoided. numerous potential ARARI for CERCLA 

In moat cases, the cluslfication of a remedial actions, each requirement 
particular requirement u substanUve or having its own unique aet of 
administrative will be clear, but aome jurisdictional prerequisites. 
requirements may fall Into a gray area In general RCRA Subtitle C 
between the provisions related primarily requirements for the treatment. storage, 
to program administration and those or disposal of hazardous waste will be 
concerned primarily with environmental applicable if a combination of the 
and human health goals. Several factors following conditions la met: 
may be considered when it is not readily a. The waste is a listed or 
apparent whether a requirement is characteristic waste under RCRA; and 
substantive or administrative; for b. Either: (1} The waste was treated. 
example, the basic purpose of the stored, or disposed after the effective 
requirement. any adverse effect on the date of the RCRA requirements under 
ability of the action to protect human consideration; or (2) The activity at the 
health and the environment if the CERCLA site constitutes treatment, 
requirement were not met. the exi!!tence storage. or disposal as defined by 
of other requirements (e.g., CERCLA RCRA. 
procedures) at the site that would Listed hazardous wastes under RCRA 
provide functionally equivalent are found in 40 CFR Part 261. Subpart D. 
compliance. and classification of similar Some RCRA requirements apply to 
or identical requirements as substantive hazardous wastes as defined in RCRA 
or administrative in other eituations. section 1004[5). Characteristic 
The determination of whether a hazardous wastes under RCRA are 
requirement is substantive or described in 40 CFR Part 261. Subpart C. 
administrative need not be documented. Testing methods and protocols for 

16. Potential AR.Ails ofthe Resource characteristic determinations are 
Conservation and Recovery Act contained in Test Methods for 
{RCRA). CERCLA compliance with the Evaluating Solid Waste. 3rd edition. 
regulations promulgated pursuant to Volume 1C. Laboratory Manual (SW­
RCRA is a special concern within the 846).. 
broader context of CERCLA compliance There are two scenarios under which 
with other environmental and public RCRA requirements may be applie£.ble 
health laws. Because the RCRA Subtitle to CERCIA sites. First. if the lead 
C regulations address the ongoing agency determines that RCRA listed or 
treatment. storage, and disposal of characteristic hazardous waste is 
hazardous waste, and because CERCIA present and the waste was treated. 
response actions often involve stored. or disposed at the site after the 
treatment. storage, and disposal of effective date of the requirements under 
hazardous waste, many RCRA consideration. then the pertinent RCRA 
requirements will be applicable or · · requirements will be applicable to the 
relevant and appropriate to CERCLA waste activity. Generally, traditional 
response actions. The current RCRA RCRA regulated facilities that have 
Subtitle C regulations are codified at 40 been listed on the NPL may fall into this 
CFR Subchspter L category. even if the proposed CERCLA 

The pmpose of this discussion la to action would not involve treatment. 
provide a seneral cnervlew of CERCIA storage, or disposal. For example, if a 
compliance with the potential ARARs of RCRA landfill or a hazardous wute 
RCRA. including the requirements of the incinerator operated at the lite after the 
Hazardous and Solid Waste effective date of the RCRA closme 
Amendments of1984 (HSWA). Although requiremeµts, then the lead agency 
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would need to comply with the 
applicable closure requirements for 
those units in completing the remedial 
action. Second. if the lead agency 
determines that RCRA listed or 
characteristic hazardous waste is 
present at the site (even if the waste 
was disposed before the effective date 
of the requirement) and the proposed 
CERCLA action involves treatment. 
storage, or disposal as defined under 
RCRA. then RCRA requirements related 
to those actions would be applicable. 

These two scenarios are contingent 
upon determinations that RCRA Subtitle 
C hazardous waste ia present and on the 
identification of the period of waste 
management. To determine whether a 
waste ia a liate:l waste under RCRA. it is 
often necessary to lcnow the source. 
However, at many CERCLA sites no 
information exists on the source of the 
wastes nor are references available 
citing the date of disposal. The lead 
agency should use available site 
i..-Uormalion, manifests, storage records, 
and vouchers in an effort to ascertain 
the source of these contaminants. When 
this documentation is not available, the 
lead agency may assume that the wastes 
are not listed RCRA hazardous wastes, 
unless further analysis or information 
becomes available which allows the 
lead agency to determine that the 
wastes are listed RCRA hazardous 
wastes. If the lead agency assumes the 
wastes are not listed RCRA hazardous 
wastes and it is determined that the 
wastes are not characteristic wastes 
under RCRA (see discussion below, 
17.i.) RCRA requirements would not be 
applicable to CERCLA actions, but may 
be relevant and appropriate if the 
CERCLA action involves treatment, 
storage or dispcsal and/or if the wastes 
are similar or identical to RCRA 
haurdous waste. 

Under certain circumstances, although 
no historical information exists about 
the waste and when it was treated. 
11tored, or disposed, it may be possible 
to identify the wastes as RCRA 
characteristic wastes. With respect to 
hazardous characteristics, (ignitability, 
corrosivity, reactivity, or EP toxicity), It 
Is the responsibility of the generator (in 
this case, the lead agency or PRP 
conducting the action) to determine If 
the wastes exhibit any of these 
characteristics (defined in 40 CFR 261.21 
through 24). The lead agency must use 
best professional judgment to determine, 
on a site-specific basis, If testing for 
hazardous characteristics ii nece11ary. 
Testing is required unless it can be 
determined. by "applying knowledge of 
the hazard characteristic in light of the 
materials or process used." that the 

waste does not have hazardous 
characteriatica (40 CFR 262.tl(c)).. 

In determining whether to test for the 
toxicity characteristic using the 
Extraction Procedure (EP) Toxicity Test. 
it may be possible to &Hume that 
certain low concentrations of waste are 
not toxic. For example. If the total waste 
concentration is 20 timea or lesa the EP 
Toxicity concentration. the waste 
cannot be characteristic hazardous 
waste. In such a case RCRA 
requirements would not be applicable 
and would not liltely be relevant or 

· appropriate unle11 the waste also 
contained other RCRA hazardous 
waates and the CERCLA action involved 
treatment. atorage. or disposal. 

If the wastes exhibit hazardous 
characteristics, RCRA requirements are 
potentially applicable if the wastes also 
were either treated. stored. or disposed 
after the effective date of the applicable 
RCRA requirement or if the CERCLA 
actions will involve treatment. storage, 
or disposal 

ii.Actions (;()nstituting treatment, 
storage, or disposal. Many CERCLA 
actions occur in areas of contamination 
that contain waste treated. disposed of, 
or stored prior to November 19, 1980. If 
left untouched. wastes in such areas are 
not currently regulated under Subtitle C 
of RCRA. (Solid waste management 
units at RCRA facilities are regulated by 
the 3004(u) corrective action 
requirements.) However, certain 
physical movement. alteration. or 
disturbance of RCRA hazardous waste 
associated with a remedial action may 
meet the RCRA definition of treatment. 
storage, or disposal For instance, 
treatment has occurred when the 
CERCLA remedial action uses "any 
method. technique, or process, including 
neutralization. designed to change the 
physical, chemical, or biological 
character or composition of any 
hazardoua waste so as to neutralize 
such waste, or so as to recover energy or 
material resources from the waste, or ao 
u to render such waste non-hazardous, 
or less hazardous; safer to transport. 
store. dispose of; or amenable for 
recovery, amenable for storage, or 
reduced in volume." 40 CFR 260.10. 

Similarly, storage occurs when a 
CERCLA remedial action involves the 
"holding of hazardous waste for a 
temporary period, at the end of which 
the hazardoua waste is treated, disposed 
of, or stored elsewhere." 40 CFR 260.10. 

Land disposal occurs when RCRA 
hazardoua waste is placed into a land 
disposal unit. including a "landfill, 
surface impoundment. waste pile, 
injection well land treatment facility, 
salt dome fonnation, 88lt bed formation. 

' 
or underground mine or cave." RCRA 
lection 3004(k). 

Movement of hazardous waste .. 
entirely within a unit does not constitute 
"land disposal" under Subtitle C of 
RCRA. However, movement of 
hazardous waste into a unit (i.e~ across 
the boundary of a unit) does constitute 
"land disposal" 

In many caiea CERCLA sites contain 
areas of contamination (with differing 
levels of concentration. including hot 
spots. of hazardous substances, 
pollutants, or containinants) that may be 
characterized as • unit, usually a 
landfill. under RCRA. In such cases 
where RCRA hazardoua waste is moved 
into the area of contamination. RCRA 
disposal requirements are applicable to 
the disturbed waste and certain land 
disposal requirements (such as for 
closure) may be applicable to the area 
where the waste ia received. · 

Therefore, the following activities 
constitute land disposal under RCRA 
Subtitle C where the waste involved is 
RCRA hazardous waste: 

a. Wastes from different units are 
consolidated into one unit; 

b. Waste ia removed and treated 
outside a unit and redeposited into the 
same or another unit or 

c. Waste is picked up from the unit 
and treated within the area of 
contamination in an incinerator, surface 
impoundment. or tank and then 
redeposited into the unit (does not 
IDclude in-situ treatment). 

In contrast. an example of an activity 
that does not constitute "land disposar· 
is the mere comolidation of RCRA 
hazardous wastes within a unit. 
Similarly, the covering and sealing off of 
hazardous waste, called "capping with 
waste in place," is also not considered 
"land disposal" and RCRA Subtitle C 
requirements would not be applicable. If 
some of the waste at a site is moved into 
another unit. but other waste la left 
behind in the original unit (the unit in 
which such waste was found), "land 
disposal'' applies only with regard to the 
waste that is moved into another unit. 
Under these examples. however, certain 
RCRA land disposal requirements might 
nevertheless be relevant and 
appropriate to such waste. (See ARARs 
preamble sections below, 16.iii. and 17.) 

iii. Hypothetical ex.amp/es of 
(;()mpliance with RCRA: land disposal 
restrictions. Land disposal restrictions 
under RCRA sectio11.1 3004 (d) through 
(k) are triggered whenever there is 
placement of RCRA hazardoua wastes 
subject to land disposal restrictions 
("banned waste") into a land-based umL 
Such land disposal does not occur when 
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hazardous waste ls merely moved 
around within a unit. 

Certain activities, e.g .. placement. 
Involving specific wastes may be subject 
to the special restrictions on land 
disposal of hazardous wastes. 
(Placement into a unit is defined 
Identically to land disposal. see above.) 
The land disposal restriction11 (I.DR) 
regulations establish treatment 
standards to be achieved hued on the 
best demonstrated available treatment 
technology (BOAT) before apecific 
wastes may be land disposed. For 
example, land disposal rettrictlo111 

· require that a remedial action that 
· Involves the excavation and movement 

of banned waste Into a unit (i.e., 
placement) must meet BOAT levels 
before the waste is placed into the unit. 
Similarly. the land disposal restrictions 
also apply where the remedial action 
Involves excavation of banned waste 
from its original unit. treatment of that 
waste at another unit. and placement of 
that waste back into the original unit or 
another unit. However, land disposa1 
restrictions are not applicable where 
banned waste is moved. graded, 
stabilized, or treated in-situ. entirely 
within the original unit, because 
placement has not occurred. 
Furthermore, the temporary staging of 
waste within the unit prior to further 
remedial action is not placement 
(however. storage restrictions may 
apply). Land disposa1 restrictions are 
not applicable but may be relevant and 
appropriate where the remedial action 
involves placement of CERCLA waste 
similar in composition to RCRA banned 
waste. (See ARARs preamble 1ection 
below, "17. Hypothetical Examples of 
Relevant and Appropriate 
Requirements.") 

iv. Hypothetical examples of 
compliance with RCRA: desiqn and 
operatinq requirements. The RCRA 40 
CFR Part 264 regulations require certain 
design and operating standards 
(minimum technology requirements) for 
the construction of new land disposal 
unltl, and for the construction of 
replacements for, expansions of. or 
lateral extensions to existing land 
disposal facilities. H, for Instance, the 
remedial action Involves the placement 
of RCRA hazardous waste into a newly 
built or expanded landfill. then the 40 
CFR Part 264 design and operating 
1tandards for landfills will be applicable 
to the remedial action. unless an 
exemption is justified under the 
provisions of the design and operating 
standards. Double liners and leachate 
collection and return 11ystems will thus 
be required as a part of construction and 
operation. 

v. Hypothetical aamplei of . 
compliance with RCRA: correclive 
action requirementa. EPA'• ground­
water protection regulations, 40 CFR 
Part 284. Subpart F, include corrective 
action requirements. EPA is currently 
developing regulations for corrective 
action requirements imposed by RCRA 
aeCtions 300t (u) and (v) (added by 
HSWA). 

The Subpart F corrective action 
provisiona require cleanup ofground · 
water for each hazardous conatituent to 
either the background level a SOWA 
maximum contaminant level (MCI.), or 
an alternate concentration limit (ACL) 
set by the Regional Adminlatrator. The 
RCRA ground water protection 
itandarch (40 CFR Part 264 Subpart F) 
do not contain all of the current SDWA 
MCLB. Where no MCI. exists under 
RCRA. the ground-water protection 
1tandard will be set at background or at 
an ACL if the proper ACL 
demonstrations can be made to the 
satisfaction of the Regional 
Administrator. 

The Subpart F corrective action 
1tandard11 for regulated unitll are 
applicable where the release being 
addressed is from certain 11pecified land 
disposa1 units to the environment and 
the unit received RCRA hazardous 
waste after July 26, 1982 (the publication 
date of Subpart F). 

The RCRA corrective action 
reqliirements added by HSWA regulate 
releases of RCRA hazardous 
constituents to the environment from 
solid waste management units at RCRA 
facilities. regardless of the date on 
which the huarclous or solid waate was 
received by the unit. EPA is currently 
developing more detailed regulations to 
implement these HSWA requirements 
that will establish procedures and 
standards for corrective action. EPA 
expects that the existing and new 
regulations, when promulgated, will 
generally be applicable to Superfund 
actions whenever a remedial action 
involves treatment. storage, or disposal 
of RCRA hazardous wute. These 
regulations will be particularly 
significant for CERCLA because they· 
will reflect 1tandarda EPA has found 
specifically appropriate to remedial 
actions. 

EPA anticipates that, for the most 
part, only the requirementa in the 
corrective action regulation that 
establish standards for cleanup and 
hazardous waste management will be 
applicable to CERCLA actions. 

Some of the remedy 1electlon 
standards may be equiva1ent to or 
subsumed by the standards for remedies 
established in the NCP. For these 

JJtandarch, meeting the NCP atandards 
woUld automatically emure that the 
applicable RCRA .requirements are met. 
A clear example of this is the 
protectlvl!DHI atandard. since both 
RCRA corrective action rules and the 
NCP require that remedies mlist be 
protective of human health and the 
environment. Other ltandards may need 
to be addressed on a site-specific baais. 
A more specific det.ennination of how 
the corrective actlona 1tandarch must be 
addreued will be made when the RCRA 
regulationa are promulgated. 

The corrective action regulations are 
likely to establiah a corrective action 
process. The11e parts of the rule will 
establish procedures. criteria, and 
definitions to implement corrective 
action. For example, the rule is likely to 
establish when investigations and 
detailed study of alternatives are 
required and how thoee assessments 
will be conducted. These requirementa 
will not be applicable because they are 
the equivalent of administrative 
requirements in that they pre11cribe 
methods and procedures to Implement 
the corrective action program. 

EPA has, through the NCP. 
e11tablished procedures that it believes 
will achieve the same result as the 
RCRA corrective action process. For 
example. the use of action levels to 
trigger the full corrective action process 
parallels CERCLA's Hazard Ranking 
System. which brings site• under the 
remedial process. Another example is 
RCRA'11 definition of"facility," which 
differs from the 1tatutory definition 
provided in CERCLA. Attempting to 
apply RCRA'1 distinct. but essentially 
equivalent. procedures and definitions 
would cause 1ignificant confusion and 
provide little environmental gain under 
the Superfund program. 

vi. Hypothetical examples of 
campliance with RCRA: closure 
requirements. Although 40 CFR Part 264 
lnclude11 potentially applicable or 
relevant and appropriate requirements 
addreasing.clo11ure and post-closure care 
for the various types of unill regulated 
in the several subparts of Part 264 (e.g., 
Subparts G, K. and N), these various 
subparts contain only two basic closure 
options that can be potentially 
applicable or relevant and appropriate 
to the completion of operable units 
during CERCLA response actions. The 

· two clo8Ul'e options are best exemplified 
by the regulations for closure of surface 
lmpoundmenta. For instance, owners 
and operators desiring to decommission 
(i.e., clo11e) an operating surface 
lmpoundment have two options. The 
first option, "closure by removal" (or 
"clean closure"), requires that all waste 
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residues and contaminated liners and 
1ubsoils be removed or decontaminated. 
A recent amendment to the Interim 
status regulations for closure and post­
c!osure care for hazardous waste 
1urface impoundments, 52 FR 8704, 
March 19, l!J87, further clarifies that this 
closure option involves the removal of 
enough contaminated 1oil 1uch that 
c.ontamination la reduced to 
concentration level& that attain 
promulgated standards 8lld/ar EPA'• 
health-based advisory levels in the 
actual a.-ea of contamination (i.e., this 
ifoes not allow for environmental fate 
and transport modeling to determine 
exposure levels outside the area of 
contamination). The le\·el of cleanup 
required has been interpreted to be 
.. drinkable leachate" and "edible soilL" 
No post-closure requin:menlll exist for 
an owner/operator who has chosen the 
dosure option because EPA has adopted 
the stri::t clean standards. The strict 
standards ensure that the public and the 
environment will be safe from all 
e\."J>Osure pathways (i.e., dermal, 
fahalation, and direct 1oil and water 
ingestion) after the owner/operator of a 
RCRA facility has Mt the RCRA 
regulatory system (the clean closure 
regulations allow an owner/operator to 
kavc the RCRA regulatory system after 
,·erification of the attainment of clean 
ciosure le\ els for lllG days). 

The second option. "closure "M>ith 
waste in place" or "landfi!l closuri:," 
'•here con!aminated materiala remain 
r.fter closure, requires final cover over 
t!ae unit and post-closure care. 1uch as 
maintenance of the final cover, ground­

- ,.!aler monitoring, and corrective action 
if the ground-water protection 1tandards 
nre violated. Thus, a significant 
difference between clean closure and 
Jandfill closure is that after landfill 
closure the unit must be maintained and 
monitored. corrective action taken if 
&eecred. a notice prc\ided in the deed 
snd plat that the site was used for 
hazardous waste, and permiasion must 
be obtained to build over the lite. Clean 
closure does not include 1uch additional 
requirements because hazardous 
constituents have been removed to 
1ufficiently low levela that no further 
action ia necessary to be protective. 

Thus. the determination of whether 
clean cloaure or landfill cloeure 
requirementa are potential ARARI 
dependa upon the contemplated 
remedial activities, Le~ whether the 
activity ii treatment. 1torage, or dilpoaal 
of hazardous waste and whether all 
contamination will be removed from 
that unit or whether hazardous waatet 
will remain at the closed unit (See a110 
ARARa preamble section below, '"17. 

Hypothetical examples of relevant and 
appropriate requirements.") 

Even where not applicable, portions of 
the closure requfrementa may be 
relevant and appropriate depending 
upon the lite. Ifportions of the closure 
requbemenla are found relevant and 
appropriate, the lead agency may 
combine relevant and appropriate 
requiremenlll from clean and landfill 
closure optiom that are suitable for a 
particular 1lte. Rather than having only 
two options for addresaing 
contaminated 10i1 at a site (i.e., either 
excavate baaically all of the waste and 
contaminated 90il to clean closure 
levels, or cap), the lead agency may 
combine relevant and appropriate 
requiremenlll to form a hybrid closme 
option. (EPA i8 considering a hybrid 
closure regulation for the RCRA 
program; however, the discussion below 
refers to the use of hybrid closure in the 
Superfund program.) 

The Superfund program has been 
using several different types of hybrid 
closure (where RCRA closure la not 
applicable) that give the deciaionmaker 
additional choices for the long-term 
management of hazardous substan~ 
as well as treated residuals. Alternate 
clean closure and altemate land 
disposal closure are the two hybrid 
closures most frequently used. The 
alternate clean closure approach ii 
simila: to clean closure in that 
e:igineering controls are not required. 
However, limited fate and transport 
modeling and site information may be 
used to eatablish cleanup levela for 
contaminated soils and waste materials 
remaining at the site. For example. the 
ground-waler route of exposure would 
be protected by determining a level in 
the soils that would be consistent with 
the levels established for ground water. 

_Typically, monitoring will be necessary 
after the completion of the remedial 
measure to verify that the levels 
established at the site are protective of 
ground water and other routes of 
exposure. After the verification period. 
no monitoring at the 1ite would be 
required. A deed notice may be 
desirable in IOme caees. · . 

The alternate land dispoaal c:lolure Is 
the 1econd type of hybrid c1oaure that Is 
uaed by the Superfund program. This 
type of cloaure la identical to RCRA 
landfill disposal closure except that the 
cover requirementl are relaxed because 
the wutea being contained do not poee 
a threat to ground water. Direct contact 
and surface water threata, u well u 
other threata, can be adequate11 
addre88ed with a 80il cover. This type of 
c:loaure ia uauaDy appropriate for waatea 
at low concentrations but atill above 

"walk-away" Ievela. EPA has found this 
type of closure to be useful In 
addressing wide areaa of contaminated 
80ils in a relatively inexpensive but very 
reliable manner. 

If clean closure OI' landfill closure 

requiremenll are applicable. alternate 

closure may be implemented only if an 

ARAR waiver can be invoked. 


17. Hypothetic<il examples-of rele\'tlilt 
and appropriate requirements. The 
criteria to be used In determining 
whether a requirement i8 relevant and 
appropriate to a CERCLA remedial 
action are lilted in I SOMOO(g)(2). The 
discualon below illustrates the use of 
the aiteria by providing hypothetical. 
but typlcaL situations where 

. reqniremenll from RCRA and other laws 
may be both relevant and appropriate, 
i.e., the circmmtances addressed in the 
requirement are pertinent to those of the 
CERCLA action or release and the 
requirement i8 well-suited to the 
circumstances &t the .ite. 

L CERCI.A waste similar to RCRA 
hazardous waste. The source or prior 
use of many wastes al CERCLA sites 
cannot be positively identified. Yet the 
CERCLA waste may be similar in 
composition to a listed RCRA waste 
derived from a known source or use. If 
auch a CERCLA waste would not 
otherWise~bit the characteristics 
that would make it a RCRA hazardous 
waste under 40 CFR Part 261 Subpart C. 
the RCRA regulation.a for hazardous 
waste would not be applicable to 
management of the CERCLA waste. 
However, certain RCRA regulations, 
such u the design and operating 
requirementa, may be relevant and 
appropriate to management of1uch 
CERCLA waste when warranted by the 
circumstances of the releaae or other 
aite-apecific factors (see ARARs 
preamble 1eetion above, '"16.i. The 
potential ARARa of RCRA Subtitle C"). 

If. for example. CERCLA waste were . " 
to be disposed in a new land disposal 
unit. the minimum technology 
requiremenlll in the RCRA design and 
operating requirementa for land disposal 
facilities (aet forth at 40 CfR Part 2M. 
Subparts K. L. M. and N) would be 
relevant and could be appropriate.. 
depending OD the aite-specific 
circomatancea. The action or facility 
regulated by the requimnent­

. comtruction of a new land disposal 

~t-ls identical to the propoted 

remedial action, and the objective of 

creating aecure containmmt facilities 

where land disposal la neceuuy ii the 

same for both RCRA and CERClA. I! 

the CF.Ra.A wute preaenlll hazards 

that warrant aecure dispoaal. the 
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minimum technology requirements may 
be appropriate for use at the site. 

ii. CERCLA situations similar to 
regulated situation. Even where the 
substance found at a CERCLA site is 
legally identical to the substance 
addressed in a regulation, the situation 
at a CERCLA site may not technically 
match the situation addressed by the 
regulation. Nevertheless, if,the two 
situations are sufficiently similar, such 
that the requirement is well-suited to the 
CERCLA situation. the regulation may 
still be both relevant and appropriate to 
the CERCLA site. Examples of such 
potentially relevant and appropriate 
requirements are given below from 
RCRA and other laws. 

For example, ifRCRA hazardous 
waste disposed of before the effective 
date is located on a CERCLA site in a 
unit of size and character similar to 
RCRA-type units, and the remedial 
action is designed essentially to leave 
the waste in place, a portion of one or 
more of the closure requirements may be 
relevant and appropriate. Depending on 
site circumstances. such as the extent 
and mobility of contamination and 
hydrogeologic characteristics, either 
disposal closure or "hybrid" closure (i.e .. 
portions of the existing closure 
requirements) may be relevant and 
appropriate. The determination for 
either would be based on an evaluation 
of similarity between these additional 
pertinent factors: the objective of the 
RCRA requirement and the CERCLA 
action, and the ection anc! facility under 
consideration at the CERCLA site and 
those regulated by the RCRA closure 
requirement for disposal units. If there Is 
sufficient similarity between these 
factors so that the requirement suits the 
CERCLA site circumstances, the 
requirement is relevant and appropriate. 

Taking landfill closure standards for 
the r.ake of simplicity, the objective of 
the closure requirements as stated 
above mat;:hes that of the CERCLA 
action: waste left at a site must be 
secured to prevent further releases or 
direct contact. The substances at the 
site in this example are RCRA 
hazardous wastes. The remaining 
pertinent criteria are whether the action 
and the facility contemplated at the 
CERCLA site are sufficiently similar to 
those regulated by the RCRA ]end.fill 
closure requirements. Slnce hazardous 
waste above levels that allow for 
unrestricted use and unlimited exposure 
i11 being lert al the site in a unit which. 
though not regulated under the landfill 
closure standards or RCRA. is similar in 
size and character to such a unit. the 
substantive closure requirements 
pertinent to the epecific kind of unit on 

the site (i.e., landfill) as contained in 40 
CFR Part 264. Subpart N would directly 
suit the CERCLA action. Thus, it is 
relevant and appropriate to attain the 
specified cover system and post-closure 
care. 

H. however, the waste is widely 
dispersed and not contained in a RCRA­
type unit. use of RCRA closure may not 
be appropriate. For instance. RCRA 
Subtitle C covers may not be 
appropriate under certain circumstances 
for large municipal landfills or large 
mining waste sites. if the waste is 
generally of low toxicity and the 
contamination is dispersed over a large 
area that bears little resemblance to the 
discrete units regulated under RCRA 
Subtitle C. (See draft CERCLA 
Compliance with Other Laws Manual. 
Chapter 2, OSWER Directive No. 9234.1­
01, for more discussion on this issue.) 
The administrative requirements in the 
closure regulations are not relevant and 
appropriate for on-site actions under 
any circumstances. (See ARARs 
preamble section above, "15. 
Substantive versus administrative 
requirements.") 

Even if they are not applicable, 
portions of RCRA requirements for 
tanks (40 CFR Part 264, Subpart J) may 
be relevant and appropriate for sites 
where temporary storage in tanks is 
required. For example, the requirement 
that tanks have sufficient minimum shell 
thickness and pressure controls to 
prevent collapse or rupture may be 
relevant and appropriate. since the 
purpose of the requirement is to ensure 
that the tank does not create additional 
environmental problems due to its own 
failure. RCRA regulations also require 
that tanks have an inner lining or 
coating, or an alternative means of 
protection such as cathodic protection 
or corrosion inhibitors. in order to 
ensure t..'iat the tank is safe throughout 
its effecth-e life. This requirement. 
although relevant. may not be 
appropriate in me.ny situations. For 
example. i! the tanks were to be used 
only for relatively short periods, the full 
RCRA Subpart Jstandards, which were 
designed for long-term storage, may r.ot 
be appropriate. 

Another example of a CERCLA 
situation which is similar to a regulated 
situaticn concerns the cleanup of certain 
kinds or asbestos WllSte. Emissions of 
asbestos fibers are controlled by p 
National Emission Standard for 
Hazardous Afr Pollutants (NESHAP) 
under the Clean Air Act. The NESHAP 
in Subpart M of 40 CFR Part 61 includes 
requirements for inactive waste d:sposal 
sites for asbestos mills and 
manufacturing ar.d fabricatir.g 

operations (40 CFR 61.153). for active 
waste disposal 11ite11 (40 CFR 61.156), 
and for waste disposal for demolition 
and renovation operations (40 CFR 
61.152), but no requirements for inactive 
waste disposal sites for demolition and 
renovation operations. Therefore, the 
NESHAP will not be applicable to 
cleanup of an inactive waste disposal 
site unless it was owned or operated by 
an asbestos mill manufacturer, or 
fabricator, or contains waste from such 
sources. However, the NESHAP 
specified in 40 CFR Part 61, Subpart M 
may be rele1rant and appropriate to the 
control of emissions and access under 
CERCLA at an inactive waste dispot:al 
site for demolition and renovation 
operations because the situations may 
be sufficiently similar. 

The finding of relevance and 
appropriateness is based on several 
factors that are sufficiently similar in the 
NESHAP and the CERCLA situation and 
the suitability of the NESHAP to the 
specific site circumstances. Both the 
requirement and the remedial action are 
intended to protect human health from 
exposure to a hazardous substance: the 
specific remedial action. like the specific 
requirements in the NESHAP. seeks to 
control harmful emissions from or 
contact with asbestos materials at a 
disposal site thrcugh proper 
management and mitigation measures. 
The media of concern are the same for 
both air contamination and direct 
contact with waste. The activity and 
facility involve in both cases the 
management or disposal of asbestos 
waste at a land disposal site. The only 
difference between the CERCLA 
situation and the NESHAP concerns the 
regulated substance and entity, for the 
J'l."ESHAP does not cover asbestos from 
demolition and renovation operations at 
inactive sites. However, the prob:Cms 
from such asbestos may be very similar 
to those encountered al for example, 
inactive sites for mills and 
manufacturing; fugitive emissions of 
asbestos particle• may need to be 
eliminated and public access to the &ile 
controlled. Hence, it may be relevant 
and appropriate at the CERCLA site to 
comply with such NESHAP 
requirements as elimination of visible 
emissions (or capping of waste) and 
installation of warning signs and 
fencing. 

G. Ex!!mples or Potential Federal and 
State ARARs and TBCs 

Potential ARAR11 and TBCs include. 
but are not limited to. the following; 

1. Federal requirements which may be 
potential applicable orrelemnt and 
cppropria!e requirements. 
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i EPA'1{)ffi.ce .ofSolidWaste 
adminialera. inter alia. the Resource 
Comerv&tion and.RecoveryAct of 1978, 
as amended. (42 lLS.C. il901). ·Potentially 
«pplicable or.relevant and appropriate 
requirements .pul'JIUW to .that Act .are: 

Li()pen Dump Critelia:Pumumt to 
RCRA SubtitleD c:dteriafor 
clusification of•olidwute.&spoaal 
facilities.(.W-cFR Part 257ilNote:Only 
relevant toacmhazardomwaates. 

b.RCRASubtitleCrequjrementa 
goveming•tandardB forownen.and 
operatorsofhazm:d.oua wute treatment, 
1foragc, 1Uld diaposal facilitiea "(40 'CPR 
Part.26f, for permitted facilities, and 40 
CFR Part 265, formterim 1tatua 
facilities): 

{1) Ground-WalerPmteotion and 
Monitoring (40 CFR 264.go..,.'26um). 

(2) Closure .and Post.cl.oaure{40·CFR 
2G4.110-26U20j. 

(3) Containers{40 CFR 264.170­
2GU78). 

(4J Tanks (40.CFR.264.1~.200). 
(5) Surface lmponndmenls.(40 CFR 

264.2?.0-254.249). 
{6)Waste Piles {40.o:R.284...250­

264.'269). 
.(7)1.andTreatment (40 CFR.26U70­

2G4.'299}. 
{8) Landfills (40 CFR 264.300-264.339). 
(9) Incinerators (40 CER 264.340­

2C4.999). . 
(10) Land Disposal Restrictions 140 

CfR 268.1-268.50). 
(11) Dioxin-containi."lg wastes 150 FR 

1978). 
(12) Standards ofpenormance for 

storage vessels for petrolemn liquids (40 
CFR Part 60, Subparts 'K and 'IC{a)). 

(lS) Codification.rule for 1984 RCRA· 
amendments ·cso FR 28702. July 15, 1985; 
53 FR ~5768, Decemberl, 1987). 

ii. EPA'e Office of Water administers 
several potentially appl:cable or 
relevant and appropriate statutes &nd 
rcg".ilations issued thereunder: 

a. Section 14.2 of the Public Health 
Service Act e.s amended by the Sare 
Drinking Water Act. as amended, (4:? 
u.s.c. 300{1)). 

(1) Maximum Contaminant Le\-els {for 
all sources of drinking water expMure) 
(4a CFR 141.11-141.16). 

(2) Maximum Contaminant Level 
Coals (40 CFR 141..sG-141.51, sa FR 
46930). 

(3) Undergroundlr.jection Control 
Reg-.ilations"(-~O CFR Parts 1~~ 145, 1t;6, 
1.;7). 

b. Clean WaterAct.as a:nended. (33 
u.s.c. 1251). 

(1) Requirements established pursuant 
to sections 301, 302, '303 (including'State 
water csuality standards), 304. $0, 307 
(including Federal pretreatment 
requirement& for discharge into .a 
r:ib!ic!y owned 1reat:nent works], 308, 

402, 403 and 404 of the CeanWater :Act 
(S3 aR Parta 32().;S29, 40 CFRParts 12!, 
123, 125. 131. Z30, 231., %33, 400-469). 

~2) Available Federal Water Quality 
Criteria documents are listed at 45 FR 
79318, November 28, 1980; 49 FR 5831, 
February 15. 1984: SO FR '30784. July 29, 
1985; 51 FR!llOlZ:March?, 'l986; 51 FR 
!2978, fune.28. "1988: .51 FR '3665. 
December 3. 1988; 52 FR.ms. March 2. 
1987. 

lS)Clean Weter Act:.ection-t(K{b)(t) 
Guidelinea far:Specification af Disposal 
Sitea for Dredged or F"illMaterial:(40 
CFR Part 250). 

{4) Piocedmea for Denial or 
Restriction of DisposalSites for Dredged 
Material1Clean WaterAd section 
404(c) ProcedUrea. 33 CFR Parts D>-829, 
40-cFR Part"Z31J. 

c.Marine Protection. Research. and 
Sanctuaries Act (33 U.S.C. 1401). 

f.1.) Incineration at sea requirements 
(40 CFR.Parta~.W, 228.-~ also 
40 Cfll 125.120-125.124}. 

iii. EPA'• Office-of Pesticides .and 
Toxic Substances.administers the Toxic 
Substances ControlAcl (15 U.S.C. 2601};· 
Potentially applicable or relevant and 
appropriate requirements pursuant to 
that Act are: 

PCB requirements generally: 40 CFR 
Part 7.61; Manufacturing, Processing, 
Distribution i.u Commerce. and Use of 
PCBs and PCB Items (40 CFR 761.20­
781.30); Mar"IWigs ofPCBs and PCB 
Items {40 CFR 761.40-761..45); Storage 
and Diaposa1 {40 CFR.761.60-.7.61.7.9J; 
Records 11.nd 'Reports .(40 r:F.R .7.61.180­
761.185). See also 40CF.R1.ZD.205, 750. 

iv. .EPA·s Office .of External Affairs 
admlnisters _potentially applicable or 
relevant and appropriate requirements 
regarding requirements Tor floodplains 
a:id wellands ( 40 CFR Part 6. Appendix 
A). 

v. EPA•s Office of Air and Radiation 
administen several potentially 
applicable or relevant and appropriate 
statutes and regulations issued 
thereunder: 

a. The Uranium MUI Tamngs 
Radiation Control Act of 1978 l 42 U.S.C. 
2022) and Health and Environmental 
Protection Standards for Uranium and 
Thorium Mill Tailings (40 CFR Part 192). 

b. Clean Air Act (42 U.S.C. 7401). 
.(1) National Primary and Secondary 

Ambient AirQualityStandards (~ CFR 
:Part~). 

(2)-Standards for ·Pi-otecti!Jtl Ai;ainst 
Radiation (tOCFR Part 20). See also 10 
CFR Parts 10,-40, 60, 61, 72, 960, 961. 

(3)National Emission Standard for 
Hazerdous Air Pollutants ·(40 CFR Part61,. See also 40CFR 427.110-427.116, 
763. 

(4) New source performance 
standards (40 CFR Part 60). 

'Yi OtherFederal reqmrements: 
a. OSHA-requirementsfor workers 

engaged in TeSpOnse 11.ctivities are 
codified unaer the Occupationlil Safety 
and Health A'Ct1Jf 19701Z9 U.S.C.1S51). 
The relevant TegUlatory-requjrementa 
are included 1111der: 

'(t)'OccupaftonalSafety11n.d Health 
Standan11 {General Industry Standards) 
(29 CPR P8rt 't910). 

(Z) 'TheSafety mid Health-Standards 
for Federal 'Serrice Contracts (29CFR 
Part19Z6). .. 

(3) The Health mid Safety5tmdards 
for Employeea Engagedin Hazmdoua 
Waste Qperaticma {Z9CFR 1910.120). 

b. National Historic Preservation Act 
(16 U.S.C. 470). Compliance with NHPA 
required pursuant 'toT CFR Part 650. 
Protection or Arcbaeo1ogica1 Resources: 
Uniform1tegulatiom-Uepartment of 
Defense (32 CFR Part Z29J, Department 
of the Interior l43 CFR Part 7). 

c. D;O.:T. Rules for the Tnmportation 
ofHazardous Materials, 49 CFR Parts 
107. 171, 172. 

d. The following requirements are 1l'lso 
potentially ARARforFund-financed 
actions: 

(1) EndangeMd Species Act of 1973 (16 
U.S.C. 1531). Cenerally, 50 CFR Parts 81, 
225, 4!!2. 

(2) Wild and Scenic Rivers Act (16 
u.s.c. 1271). 

{3) Fish and Wildlife·Coordination Act 
(16 U.S.C. ii61 note,. 

(4) Federal 'lll2cficide, f'ungicide, and 
RodenticideAct {1 U.S.C. 135) 40 CFR 
Parttes. 

(5)wacleness Actft5US.C.1131}. 
(6) Cvasbd !Jarm:rs Resources Act (16 

U.S:C. 3561,. 
(7) Surface Mining Cantrot and 

Reclamation Act {:O U.S.C.1201.J. 
(8) Coastal Zone Manegemen1 Act of 

1S72 (15 U.S.C. 1451). Generally. 15 CFR 
Part 930 and'15 CFR 923.45 far Air and 
Water PollutionControl Requirements. 

(9) Magnuson YlShery Conservation 
and Management Act (16 U.S.C. 1801 
et seq.}. 

(10) Marine Mammal Protection Act 
(15 U.S.C. 1361 et seq.). 

2. Examples ofpotential State ARA&. 
L State requirements for _disposal and 

tran!port of radioactive wastes. 
ti. State approval ofwater supply 

system additions or developments. 
iii State ground-waterwithdrawal 

approva!s. 
iv. Requirements of authorized 

(Subtitle C of RCRAJ Statehazardous 
waste programs. 

v. State Implementation P1am·(S1Ps) 
a..'ld delegated programs under the C!can 
Air Act. 

vi. Approved .State NPDES program 
under the Clean Water Act. 

http:CFR.761.60-.7.61.7.9J
http:141.11-141.16
http:268.1-268.50
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vii. Approved State underground 

injection control (UIC) programs unde1 

the Safe Drinking Waler Act 


viii. Approved State wellhead 

protection programs. 


ix. State water quality standards. 
x. State air toxics regulations. 
3. Other Federal criteria, advisories. 

andguidance, to be considered. 
L Federal Criteria, Advisories, and 

Procedures. 
a. Health Effects Assessments (HEAa) 

and Proposed HEAs ("Health Effects 
Assessment for (Specific Chemical)"), 
ECAO, USEPA.1985). 

b. Reference Doses (RIDs), ("-Verified 
Reference Doses of USEPA." ECAO­
CIN-475, January 1986). 

c. Carcinogen Potency Factors (CPFs), 
(Table 11, "Health Assessment ­
Document for Tetrachloroethylene 
(Perchloroethylene)." USEPA. OHEA/ 
600882/00SF, July 1985). 

d. Pesticide registrations and 
registration data. 

e. Pesticide and food additive 
tolerances and action levels. Note: 
Germane po~ions of tolerances and 
action levels may be pertinent and 
therefore are to be considered in certain 
situations. 

f. PCB Spill Cleanup Policy (52 FR 
10688, April 2. 1987}. 

g. Waste load allocation procedures 
(40CFRParts125, 130). 

h. Federal sole source aquifer 
requirements (52 FR 6873, March 5, 
1987).­

i. Public health basis for the decision 
to list pollutants as hazardous under 
section 112 of the Clea.'l Air Acl 

j. EPA'• Ground-Water Protection 
Strategy. 

k. Guidance on Remedial Actions for 
Contaminated Ground Water at 
Supedund sites [Draft. October 1986) 
establishes criteria for the use of 
background concentrations and ACLs. 

L Superfund Public Healili Evaluation 
Manual. 

m. TSCA health data. 
n. TSCA chemical advisories. 
o. ATSDR Toxicological Profiles. 
p. Advisories issued by FWS and 

NWFS under the Fish and Wiidlife 
Coordination Acl 

q. TSCA Compliance Program Policy 
(''TSCA Enforcement Guidance Manual 
Policy Compendium," USEPA. OECM. 
OPTS, March 1.985). 

r. Health Advisories, EPA Office of 
Water. 

s. EPA/DOT Guidance Manual on 
Hazardous Waste Transportation. 

ii USEP A RCRA Guidance 
Documents. 

a. Alternate Concentration Limits 
(ACL) Guidance (draft). 

b. EPA's RCRA Design Guidelines 

(1) Surface Impolindments-Liner 

Systems, Final Cover, and Freeboard 

Control. 


(2) Waste Pile Design-Liner Systems. 

f3) Land Treatment Units. 

l4) Landfill Design-Liner SysleDll 


and Fmal Cover. 
c. Permitting Guidance Manuals. 
(1) Permit Applicant'• Guidance 

Manual for Hazardous Waste Land 
Treatment, Storage, and Disposal 
Facilities. _ 

(Z) Permit Applicant'• Guidance 
Manual for the General Facility 
Standards of 40 CFR Part 264. 

(3) Permit_Writer'a Guidance Manual 
for Hazardous Waste Land Treatment. 
Storage, and Disposal Facilities. 

(4) Permit Writer's Guidance Manual 
for the Location of Hazardous Wute 
Land Storage and Disposal Facilities: 
Phase I. Criteria for Location 
Acceptability and Existing Regulations 
for Evaluating Locations. 

(5) Permit Writer's Guidance Manual 
for Subpart F. _ 

(6) Permit Applicant'• Guidance 
Manual for the General Facility 
Standards. 

(7) Waste Analysis Plan Guidance 
Manual 

(8) Permit Writer's Guidance Manual 
for Hazardous Waste Tanks. 

(9) Model Permit Application for 
Existing Incinerators. . 

(10) Guidance Manual for Evaluating 
Permit Applications for the Operation of 
Hazardous Waste Incinerator Units. 

(11) A Guide for Preparing RCRA 
Permit Applications for Existing Storage 
Facilities. 

(12) Guidance Manual on Closure and 
Post-Cloeure Interim Status Standards. 

d. Technical Resource Documents 
(TRDs). 

(1) RCRA Ground-Water Monitoring ­
Technical Ellfarcement Guidance 
Document. 

(2) Evaluating ~r SysteDll for Solid 
and Hazardous Waste. 

(3) Hydrologic Simulation of Solid 
Waste Disposal Sites. 

(4) Landfill and Surface lmpoundment 
Performance Evaluation. 

(5) Lining of Water lmpoundment and 
Disposal Facilities. 

(6) Management of Hazardous Waste 
Leachate. 

(7) Guide to the Disposal of 
Chemically Stabilized and SOiidified 
Waste. 

(8) Closure of Hazardous Waste 
Surface Impoundments. 

(9) Hazardous Waste Land Treatment. 
(10) Soil Properties. Classification. 

and Hydraulic Conductivity Testing. 
e. Test Methods for Evaluating Solid 

Waste. 

(1) Solid Waste Leaching Procedure 

Manual. 


(Z) Methods for the Prediction of . 
Leachate Plume Migration and Mixing. 

(3) Hydrologic Evaluation of Landfill 
Pedormance [HELP) Model Hydrologic 
Simulation and Solid Waste Disposal 
Sites. 

(4) Procedures for Modeling Flow 
Through Clay Liners tO Determine · 
Required Liner Thickness. . 

(5) Teat Methods for Evaluating Solid 
Wastes. 

(6) A Method for Determining the 
Compatability of Hazardous Wastes. 

(7) Guidance Manual on Hazardous 
Waste Compatability. 

iii USEPA Office of Water Guidance 
Documents. 

a. Pretreatment Guidance Documents. 
(1) 304(g) Guidance Document on 

Revised Pretreatment Guidelines (3 
volumes). 

b. Water Quality Guidan::e 
Documents. · 

(1) Ecological Evaluation of Proposed 
Discharge of Dredged Material into 
Ocean Waters (1977). 

(2) Technical Support Manual: 
Waterbody Surveys and Assessments 
for Conducting Use Attainability 
Analyses (1983). 

(3) Water-Related Environmental Fate 
of 129 Priority Pollutants (1979). 

(4) Water Quality Standards 
Handbook (1983). 

(S) Technical Support Document for 
Water Quality-Based Toxics Control 

(6) Developing Requirements for 
Direct and Indirect Discharges of 
CERCLA Wastewater (1987). 

c. NPDES Guidance Documents. 
(1) NPDES Best Management Practices 

Guidance Manual Oime 1981). 
(2) Case studies on toxicity reduction 

evaluation [May 1983). _ 
cL Ground Water/UIC Guidance 

Documents. 
(1) Designation of a USDW. 
(2) Elements of Aquifer Identification. 
(3) Definition of major facilities. 
(4) Corrective action requirements. 
(5) Requirements applicable to wells 

injecting into, through. or above an 
aquifer that has been exempted 
pursuant to 40 CFR 146.104(b)(4). 

(8) Geidance for me implementation 
on Indian lands. 

e. Clean Water Act Guidance 
Documents. 

f. Guidance for Applicants for State 
Well Head Protection Program 
Assistance Funds under the Safe 
Drinking Water Act (Office of Ground­
water Protection. June 1987). 

iv. USEPA Manuals from the Office of 
Research and Development 
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a. EW 846 methods-laboratory 
analytic methods. · 

b. Lab protocols developed pursuant 
to Clean Water Act section 304(h). 

v. Other. 
a. Data Quality Objectives. Volumes I 

andll. 
b. Guidance for Conducting Remedial 

Investigations and Feasibility Stu«Jjes 
Under CERCLA (Draft). · 

c. Guidance on Preparing Superfund 
Decision Document The Proposed Plan 
and Record of Decision (Draft). 

d. Standard Operating Safety Guides. 

H. Community Relations 

By adding section 117, "Public 
Participation," to CERCLA. Congress 
clearly indicated its intention that 
affected communities be informed about 
and involved in the decisiom regarding 
the Superfund program's response to 
hazardous releases. Congress directed 
EPA to ensure that affected communities 
would be involved from the outset in 
developing and selecting the actions 
necessary at a site. EPA strongly 
believes that community relations is an 
integral part of the Superfund program 
and encourages a coordinated effort 
among Federal agencies and States as 
well as among technical, enforcement, 
and community relations staff to ensure 
that the concerns of the public are 
considered and addressed. 

Today, EPA proposes to revise the 
community relations requirements of the 
NCP to reflect the public participation 
provisions of CERCLA. The current NCP 
explains in a single section (§ 300.67) the 
requirements for community relations. 
EPA proposes to intersperse community 
relations requirements throughout the 
NCP in conjunction with the actions to 
which they apply: during removal 
actions(§ 300.415) and remedial actions 
( § § 300.430 and 300.435), including 
enforcement-related community 
relations activities. The major 
substantive changes in these 
requirements, summarized below, are 
either dictated by the 1986 amendments 
to CERCLA or ere the result of 
procedures developed under the 
community relations program over the 
past seven years. Guidance for meeting 
Superfund community relations · 
requirements is contained in 
"Community Relations in Superfund: A 
Handbook." EPA No. 9230.0-3A (March 
1986). 

1. Public comment period during 
removal actions (§300.415{n)). The 
proposed rule provides for notice in a 
local newspaper ofgeneral circulation to 
announce a minimum 3().calendar day 
comment period for Fund-financed and 
enforcement sites where there is a 
planning period of at least six months 

·from the determination, based on the 
site evaluation; that a removal is 
appropriate. This gives the public. 
including PRPa, an opportunity to review 
and comment on the document 
describing the removal activities 
proposed for the site, Le., the 
Engineering Evaluation/Cost Analysis 
(EE/CA) or its equivalent in non-time­
critical situations. The lead agency shall 
prepare responses to significant 
comments. The proposed rule also 
provides for a comment period, where 
appropriate, for time-critical removal 
actions. (See Subpart I for 
administrative record requirements.) 

2. Other community relations . 
requirements during removal actions 
(§300.415{n)). EPA propo~ to add a . 
requirement that three ma1or commumty 
relations activities be Initiated for non­
time-critical or time-critical removal 
actions where on-site removal activities 
will last longer than 120 calendar days. 
rll'!lt, EPA proposes that interviews with 
State and local officials, residents. 
public interest groups, or other 
interested or affected parties. as 
appropriate, be conducted within the 
community. The purpose of the 
interviews is to identify firsthand the 
specific information needs an~ site­
specific methods for encouraging 
dialogue with the community. Second. 
EPA proposes that a formal community 
relations plan (CRP) be developed from 
the information obtained during the 
community interviews. The CRP 
specifies the community relations 
activities the lead agency expects to 
undertake during the response action. 
Third. EPA proposes that at least one 
information repository be established at 
or near the facility. (See community 
relations preamble section below, "4. 
Information repository for removal and 
remedial actions.") 

In the current NCP, a CRP must be 
developed if the response activities are 
expected to exceed 45 days; neither · 
community interviews nor an 
information repository are required. The 
additional time allocation in the 
proposed regulation (120 days) provides 
more flexibility, allows for more 
effective use of lead agency resources. 
and also provides a more realistic time 
period for a11essing the community's 
specific needs. 

In the case of removals lasting less 
· ·th.an 120 days, the lead agency is still 
responsible for ensuring that a 
spokesperson is designated. that 
accurate and timely information is 
provided to the public. and that public 
concerns are considered. whenever 
possible. 

3. Community interviews and 

Community Relations Plan dunng 


removal andremedial actions 
(§300.415{n) and{§300.430(c}). 
Community interviews have been 
required since 1983 as a matter of EPA 
policy and were discussed in the . . 
preamble to the proposed 1985 rev111ons 
to the NCP in relation to remedial 
actions. The requirement that · 
community interviews be conducted for 
certain removals and all remedial 
actions is consistent with existing 
guidance for remedial actions and 
refiects EPA'• el(perience that such 
interviews have considerable value in 
identifying community-specific interests 
that should be reflected in the CRP to 
assure that community concerns are 
considered in managing the response 
action. Experience bu also 1hown that 
these interviews auilt in gathering 
Information that ii useful in conducting 
the response action at the site, e.g., in 
identifying potentially responsible , 
parties. However, EPA has deliberately 
chosen not to specify in the proposed 
NCP how the interviews should be 
conducted or who should be 
interviewed. · 

The lead agency. in consultation with · 
the support agency, will decide the 
number and type of interviews that are 
appropriate to accomplish the objective 
of developing an accurate pictu.-e of 
community neecis and concerns when 
preparing the CRP. How many and what 
kind of interviews to conduct generally 
depends on whether the lead agency is 
already aware of community concerns 
through prior interaction with the 
community and interested parties. e.g .• 
through public participa~~n rela~ed to 
permitting a Unit of a facility w!llch later 
requires CERCLA response action. 
Interviews may range from formal 
question and answ~r sessions .. 
requesting the opimons of many.amens 
about a variety of aspects of a site 
history and community values to only a 
few, informal discussions in person or 
by telephone with selected, well­
informed individuals who clearly 
represent the community. Only a few 
selected interviews or informal 
discussions may need to be conduc~ed 
to verify information and ask questions 
on specific issues where the lead agency 
already is largely aware of co~uni!f 
concerns through prior interaction wdh 
the community and interested parties. In 
these cases. interviews with a local 
official the facility owner/operator, or a 
leader of the local interest group, as . 
appropriate, may be used to round out 
information already available to the 
lead agency. 

4. L'lformation repository for removal 
and remedial actions (§§300.415(n) and 
3lXJ.430{c)). Items made available for 
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public information are to be kept In an 
information repository and shall be 
available for public inspection and 
copying at or near the facility at issue. 
EPA proposes that at least one 
information repository be established at 
or near each site in order to fulfill this 
requiremenl The purpose of the 
information repository is to provide 
members of the community easier 
access to site-related docunienll. 
Further. one copy of the administrative 
record file for selection of re1pOnse 
action may be kept in one of the 
information repositories, as specified in 
SubpartL 

For non-time-critical or time-critical 
removal actions where on-site removal 
activities will last longer than 120 daya, 
at least one information repository will 
be established at or ne&.r the location of 
the action. For remedial actions. EPA is 
proposing that the information 
repository be established when the final 
remedial investigation/feasibility study 
workplan is availab!e to the public. EPA 
proposes that the lead agency shall 
inform inte!'ested parties of the 
establishment c! the information 
reposi!c:-y. 

5. P..:!;/fc pcrticipation during 
remedic! actfor:s (§ 300.430{f]). Sections 
11i (a) and (d) of CERCLA require that 
the propcsed piar., which briefly 
analyzes t'ie remedial action 
altema!ives studied in the feasibility 
study (FS) a;id describes a preferred 
remedi2l action alternative. be made 
<ivailable to the publ:c, includir.g PRPs. 
el er near the facility at issue. The 
information repositories will be used to 
meet this reqi:irement. The statute also 
requires that a notice of availability and 
R brief analysis of the proposed plan be 
pali]i~hed in a major local newspaper of 
general circulation. The notice of 
availaLili:y and brief analysis published 
in the newspaper shall inc!ude sufficient 
infom:ation to pro'l.ide a reascrnable 
explanation of the proposed plan and 
alternatives considered. EPA also 
proposes to require that the FS be made 
available to the public at the 
information repositories. 

The proposed regulation also requires 
that the lead agency pro'l.ide a 
reasonable opportunity for submission 
of written and oral comments and an 
opportunity for a public meeting 
regarding the Rl/FS. the proposed plan. 
and any proposed waivers under section 
121(d)(4) relating to cleanup standards. 
EPA ia proposing that this public 
comment period shall be no leu than 30 
calendar days. This is consistent with 
comment periods for NPL additions. 
deletions, and consent decrees. This 
propC1sal is an extension of the 21­

calendar-day public comment period in 
the current NCP. 

The proposed regulation further 
requires that the lead agency keep a 
transcript of the public meeting on the 
proposed plan and the supporting 
analysis and information held during the 
public comment period pursuant to 
section 117{a) and make the tranicript 
available to the public. Transcripts are 
required for formal public meetinga only. 
Additional formal and/or informal 
public meetings held pursuant to 1ection 
117(a) during the public comment period 
where the lead agency is present and 
there is a discussion of the FS. the 
proposed plan. and proposed Y1aivers to 
cleanup standards 1hould also be 
documented in an·appropriate fol'lll- Any 
further substantive oral communications 
regarding these issues which are 

·received by any other means such as 
phone calls or meetings with individuals 
or small groups during the public 
comment period should also be 
documented by the lead or support 
agency. In all cases where EPA receives 
documents or comments that are 
relevant to selection of the response 
action, the documents and a summary of 
the comments should be prepared and 
placed in the administrative record. 

6. Responsiveness summaries after 
public comment periods(§§ 300.415{n), 
300.425[d]. 300.425{e). 300.430(f}. 
300.BlS(b], 300.820{b]]. CERCLA requires 
the lead agency to develop a response to 
significant co=enls, criticisms. and 
new data received in written or oral 
form during the public comment period 
on the proposed plan pursuant to section 
117(a). In the proposed regclation, EPA 
also requires public comment periods for 
removal actions (see abo\·e, paragraph 
1.), proposed additions and deletions to 
the National Priorities List. issuance of a 
revised proposed plan. and ROD 
amendments. 

The purpose of the requirement to 
respond is to document bow public 
comments have been considered dur'..ng 
the decisionmaking process and provide 
answers, ifpossible, to major questions. 
A responsiveness summary can be nsed 
to respond to comments. The 
responsiveness summary should be a 
concise summary of significant 
comments received during the comment 
period from the support agency and the 
public. and the lead agency's response 
to these comments. It should not be a 
point-by-point recitation and rebuttal of 
each comment. Rather, extensive 
comments should be aummarized. and 
similar comments should be grouped, 
tcsether for a single response. 

7. Addressins significant changes 
prior to the adoption of the final 

remedial actioa -plan (§ 300.430{f}). The 
lead agency will need to identify and 
address •ignifir.ant Changes that may 
occur from the time that the preferred 
alternative was presented in the 
proposed plan to the adoption of the 
eelected altemative in the Record of 
Decision (ROD). If significant changes 
do occur during this period, the lead 
agency shall provide. a1 required by 
eection 117(b) of CERCLA. "• diacuasion 
of any lignificant changes (and the 
reuom for suCh changes)" in the ROD. 
In addition to this 1tatutory requirement. 
today'• proposal epecifies the limited 
circumstances where additional public 
comment would be necessary prior to 
final adoption of the alternative in the 
ROD. 

The determination of whether a 
1ignificant change has occurred is a aite­
1pecific determination which shall be 
made by the lead agency. Typically. 
significant changes that occur after the 
public comment period will affect the 
scope, performance, or cost of the final 
alternative. Today'• proposal focuses on 
significant changes affecting these 
aspects of the final remedial alternative. 

In the event that a significant change 
has been identified. the lead agency will 
need to determine whether the public 
could have reasonably anticipated the 
significant change based on the 
information presented in the Rl/FS 
report and the proposed plan. Where the 
lead agency determines that the public 
could have reasonably anticipated the 
change. the lead agency need only 
document the change in the ROD. as 
proposed in I 300.430(f}(2)(A). Where 
the lead agency determines that the 
change could not have been reasonably 
anticipated by the public, the lead 
agency will reissue the proposed plan 
and solicit further public comment in 
accordance with § 300.430(f}(2)(B}. A 
responsiveness summary may also be 
de\·eloped to document comments and 
agency responses. 

8. Notice ofavailability ofthe ROD 
(§ 300.430{fl). This section provides that 
a notice of the signed ROD shall be 
published in a major local newspaper of 
general circulation and that the ROD 
will be made available to the public at 
the information repositories before 
commencement of any remedial action. 

II. Chonses to the ROD airer its 
adoption(§ 300.435(c)]. This section 
incorporates the requirements of section 
117(c) of CERCLA that the lead agency 
publish an explanation of the significant 
differences when significant changes 
ocCIU' after the ROD is signed and the 
1ection 117(d) requirement Iha: a notice 
su.fnmarizing the significant changes be 
published in a major local newspaper of 
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general circulation. In addition. this 
section proposes to distinguish between 
an explanation of aignificant 
differences, which announcea a 
aignificant change In the aelected 
remedy. and a ROD amendment. which 
fundamentally alters the remedy 
aelected in the ROD. The lead agency 
will need to make this determination 
whenever the remedial action under 
aection 104 or 120, enforcement action 
under section 106. or settlement or 
consent decree under section 106 or 122. 
differs significantly from the •elected 
remedy in the ROD. The lead agency 
will decide whether to luue an 
explanation of significant differences or 
to propose a ROD amendment. based on 
site-specific Information and the impact 
the significant change baa with respect 
to scope. performance. or coat on the 
remedy eelected in the ROD. During this 
decision process, the lead agency ahould 
notify and consult with the support 
agency, as appropriate. 

The lead agency must identify when a 
remedial action. 1ettlement, or decree 
differs significantly from the ROD. H the 
identified remedial action. enforcement 
action. consent decree, or 1ettlement 
does not fundamentally alter the remedy 
eelected in the ROD with respect to 
1cope, performance, or cost. the lead 
agency will issue an explanation of 
significant differences to announce the 
significant change. For example, the 
lead agency may determine that the 
attainment of a newly promulgated 
ARAR is necessary, based on new 
1cientific evidence, because the existing 
ARAR is no longer protective. Where 
this new ARAR would affect a basic 
feature of the remedy. such as timing or 
cost. but not fundamentally alter the 
remedy specified in the ROD, the lead 
ll'gency would need to issue an 
explanation of significant differences 
announcing the change. 

Ihhe action. decree, or settlement 
fundamentally alters the ROD in such a 
manner that the proposed action. with 
respect to acope, performance, or cost, it 
no longer reflective of the 1elected 
remedy in the ROD. the lead agency will 
propose an amendment to the ROD. For 
example, the lead agency may have 
selected an Innovative technology aa the 
.waste management approach In the 
ROD. Studies conducted during remedial 
design may aubsequently Indicate that 
the Innovative technology will not 
achieve the remediation levela apedfied 
as protective of human health and the 
environment in the ROD. The lead 
agency, based on thi1 information. may 
determine that a more conventional 
technology, such Bl thermal destruction, 
~hould be used a1 thP. site. In this event. 

the lead agency will propose to amend 
the ROD. 

Section 122(d)(l)(A) ofCERCLA 
provides that whenever EPA enters into 
an agreement llrith any PRP to undertake 
a remedial action. the agreement shall 
be entered as a judicial consent decree. 
Section 12Z(d)(2) requires that DOJ 
provide the public With an opportunity 
to comment on the proposed consent 
decree at leaat 30 daya prior to Its entey. 
Where the propoaed consent decree 
fundamentally alters the ROD, EPA 
contemplate• that it will iuue a 

· propoaed ROD amendment concurrent 
· with the proposed consent decree, and 
that the public comment period provided 
pursuant to 9eclion 1%2(d)(2) ahall 
utisfy the requirements for additional 
public comment for a ROD amendment 

When an explanation of aignlficant 
differences is issued, the lead agency 
will consult with the aupport agency. 
(unleaa a SMOA. cooperative 
agreement. or Silperfund State contract 
requires concmrence) prior to notifying 
the public in a major local newspaper of 
seneral clrculation. Thia public notice 
will summarize the explanation of 
aignificant differences by identifying the 
significant changes and the reasonl' for 
the changes. The lead agency will also 
place the explanation of significant 
differences and information supporting 
the decision in the Information 
repository and administrative record 
file. 

When the lead agency determines that 
the ROD should be amended. the lead 
agency will propose a ROD amendment 
and make this document and aupporting 
Information available for public 
comment. following the requirements 
specified In H 300.430(1} (1) and (2) of 
today's proposed rule. In addition. 
where the lead agency proposes to 
amend a ROD that was signed prior to 
the enactment of the 1986 amendments 
to CERCLA. the proposed amendment 
ahall be subject to the requirements 
apecified in CERCLA section 121. 

EPA believes that the appropriate 
threshold for amending a ROD ii when a 
fundamentally different approach to 
managing hazardous wastes at a aite la 
proposed. As a result. EPA has 
determined that a ROD amendment 
decision should be made after 
consideration of public comments and 
ahould underso the aame public and 
aupport agency involvement as a 
proposed plan. 

10. Community relations during 
enforcement aclions (§ 300.430(c)). The 
proposed reviaiona clarify the reapective 
rolea of lead agendea and responsible 
partie1 during enforcement actions. The 
proposed regulation provides that the 

lead agency for an enforcement action 
comply with the tame community 
relations requirements as under Fund­
financed actions (i.e~ I I 300.155, 
300.4.lS(u), 300.430 [c) and (f). and 
800.435(c)). At the diaaetion of the lead 
agency, responsible parties may 
.Implement aspects of the government' a 
commu&ty relationt program under the 
oversight and direction of the lead 
qency. Responsible parties may, of 
C01U'lle, initiate their own additional 
community relations activities, e.g., 
preparing faCt theeb and/or conductiuR 
public meetings. However, the lead 
.agency ii atill responsible for planning 
and implementing the savemment'a 
community relations program. 

For enforcement actions, EPA believes 
that it may be appropriate to hold 
meetings with the public. including
PRPa. In order that concema about the 
remedy can be raiaed and discussed 
among all parties. 

Section 300.67(f) of the current NCP, 
which allows the community relations 
plan to be modified or adjusted at the 
direction of a Federal diatrict court. has 
been del~ted. The public participation 
requirements of sections 113(k) and 117 
of CERCLA contemplate a community 
relations effort that ii outside of the 
jurisdiction of the Federal district courts. 
In addition. CERCLA'1 statutory scheme 
of remedy selection is one of an 
administrative process with full public 
participation prior to the filing of an 
action under CERCLA section 106. 
Given those factors, EPA has 
determined that it ii most appropriate to 
delete that aection of the current NCP. 

11. Community relations dun"ng 
remedial design/remedial action 
(§ 300.435{c}}. It ii EPA'• intent to 
continuously undertake activities that 
Involve affected communities and 
Interested parties In actions taken at a 
aite. To that end. EPA proposes In 
I 300.435(c) to add a requirement for 
community relations after adoption of _ 
the ROD, and solicits comment on other 
potential community relations · 
requirements during the ~medial design 
(RD) and remedial action (RA) phases of 
lite activity. 

EPA propo1ea that the lead agency 
ahall revhe the community relatio.na 
plan (CRP) aa neceaaary to address 
community concerns during the RD/RA 
phases of action. iInot already . 
addreaed by the CRP. It la 
recommended that. whenever pouible, 
this revision be based on interviews 
with local officials, citizens, interest 
groups, PRPa. or others in the affected 
community, u appropriate. baaed on the 
judgment and experience of the lead 
agency. Revising the CRP enaures that 
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citizen concems about the remedy 
design and construction are addressed 
through appropriate community 
relations activities throughout the 
Implementation of the final .remedial 
action. · · 

EPA ls considering including other 
community relations requirements 
during RD/RA and solicits comments on 
the advisability of doing so. For 
example, the lead agency could be 
required to prepare a fact sheet or other 
public Information document on the 
proposed remedial design which would 
Inform the public about the de1lgn prior 
t.o its completion. The public could be 
notified of the availability of the fact 
sheet or document through a variety of 
lechnlque1, such as a mailing to tho1e on 
the site mailing list or an advertisement · 
placed in a local new1paper of general 
circu1ation. Another example could be 
to require the lead agency to provide an 
opportunity for a public Information 
briefing prior to the Initiation of on-site 
activity. Construction activities and 
workplans could be explained with a 
discussion of any short- and long-term 
benefits and impacts of the construction 
and final remedy on the SUITOunding 
community. The public could be notified 
of such a meeting through a mailing, an 
advertisement. or other techniques 
chosen by the lead agency. Another 
example would be to require notification 
to the public of the beginning and end of 
the remedial action phase. Again. this 
notification could be done through the 
method determined by the lead agency 
to be most effective for reaching 
members of the public interested in the 
specific site. · 

12. Other person participation 
(§ 300.700). Section 300.700(c) proposes 
that private parties undertaking 
response actions shall. in order to be 
consistent with the NCP, comply with 
either the public participation 
requirements for Fund-financed 
response actions (including H 300.155, 
300.415(n), 300.430 (c) and (f), and 
300.435(c)) or State and local 
requirements which provide a 
1ubstantially equivalent opportunity for 
public involvement in the choice of 
remedy. 

Section 300.435 Remedial Design/ 
Remedial Action/Operation and 
Maintenance. 

This 1ection is entirely new. EPA 
proposes to add this section to the NCP 
because, as discussed earlier, EPA ls 
reorganizing the NCP to make it 
correspond more accurately with the 
order in which response actions are 
usually implemented. The current NCP 
does not addreBI the activities discussed 
in this section. The purpose of remedial 

deaign (RD) la to design and draft the 
IJ)ecifications for the remedy 1elected 
under I 300.430. The purpose of remedial 
action (RA) la to implement the remedy 
selected. The purpose of operation and 
maintenance (OllcM) i1 to maintain the 
integrity of remedial •ctions when the 
remedial action la complete. EPA today 
propo1e1 to codify thil 1aat portion of 
the reaponae proceu. 

'l1ie followfns diacuuion generally 
folloWI the outline of the propoeed 
regulatory language and explains 
significant points paragraph by · • 
paragraph. 

1. Gerteruland RD/RA activities 
{§§300.435 (a) and {b)). Paragraph (a) of 
f 300.435 glve1 a general delCl'iption of 
RD/RA rind O&M to assist the reader in 
understanding these activities. 

Paragraph (b)(l) states that RD/RA 
activities must be consistent with the 
language of the ROD regarding those 
activitiea. Although the ROD may not 
specify all of the details of RD/RA 
activities. the implementation of RD/RA 
activities must flow from tfie remedy 
selected in the ROD and not be 
inconsistent with. or substantively 
different from. the remedy and the intent 
stated in the ROD. 

Paragraph (b)(2) states that all Federal 
and State ARARa identified for the 
specific site, or that the conditions of 
any waivers of ARA.Rs must be met 
during the RD/RA. Note that the ARARs 
preamble section also discusses ARAR1 
that may be identified during the RD 
(paragraph F.12). 

2. Community relatioM. See Subpart 
E. f 300.430 preamble section "H. 
Community Relations," for discussion of 
§ 300.435(c) and all other community 
relations requirements. 

3. Contractor confiict ofinterest 
(§300.435{d)). This paragraph addresses 
remedial action contractors who are 
potentially responsible parties at a site. 
Frequently, these contractors will have a 
conflict of intereat which prevents them 
from serving the best interests of the 
State or Federal government in the 
capacity of remedial action contractors 
carrying out CERCLA 1ection 104 
activities. Thia paragraph requires the 
lead agency to include in the bidding 
documents language requiring potential 
contractors to disclose all pertinent 
information regarding their atatUI as 
potentially responsible partie1, including 
the 1tatus of their parent companies, 
their affiliates, and their subcontractors. 
Furthermore, the potential contractors 
must certify that they have disclosed all 
auch information or that no Information 
exists regarding their 1tatus as 
potentially responsible parties. 

The new paragraph also requhu the 
lead agency to follow certain procedures 
during the awarding of remedial action 
contracts to Hfeguard against 
contractor conflict of intereal The lead 
agency must verify prior to awarding the 
contract that the potential contractor 
and 1ubcontractor1 do not have any 
conflicts of interest that would affect 
their performance. The proposed 
resulatory language would allow the 
lead agency the diecretion to opt for 
actions le11 severe than denial of the 
contract award for aituatiom in which 
the contractor's role at the lite has been 
very minor or is not yet determined. In 
auch a 1ltuation. the lead agency may, in 
the interest of HvinB time and money, 
elect to proceed with a contract award. 
and ensure enhanced government 
oversight of the remedial action. The 
new paragraph provides that, in case the 
low bidder on a contract does have a 
conflict of interest that prevents the 
contractor from serving the best 
interests of the lead agency, the lead 
agency may declare the bidder 
nonresponsible. 

4. Recontracting for additional work 
(§3(}().435{e)). EPA proposes this new 
language to conform to the CERCLA 
amendments. Occasionally, as new 
information is generated by the RD/RA 
process, changes need to be made to the 
scope of the work in the contract for 
Fund-financed remedial actions. 
Contract law generally requires the 
contract to be terminated when changes 
to the scope of work are needed. Section 
300.435(e) incorporates the provisions of 
CERCLA section 104(c)(8) and applies to 
all Fund-financed remedial actions. The 
purpose is to avoid disruption of a 
remedial action when recontracting is 
required for remedial services. such as 
when additional contamination 
requiring a different response procedure 
it found. Situations requiring contract 
termination are handled differently, 
depending on whether EPA or the State 
has the lead for the 1ite. Where EPA has 
the lead. EPA may extend the existing 
contract to conduct interim work 
neceHary to addre11 a hazard to human 
health or the environment until EPA can 
reopen the biddins process and 
recontract to complete the remedial 
action. Where a State baa the lead. the 
State must consult with EPA. and the 
cooperative agreement must be 
amended to address the new situation. 

·The paragraph also repeata the $2 
million statutory restriction of such 
interim actions. 

5. Operation and maintenance 
{§3Q0.435{f}). Section 300.430{f) 
addre88es O&M. which is the final 1tep 
in the remedial process. (See § 300.SlO(c) 
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for State assur8:lCell ou <ltEM.) Mm of 
paragraph ff) is proposed kl focaa on the 
O&M provision il:1 CERCLA 1ection 
104(c)(6). This prO\'ision ciefines 1111 

remedial action die operation of 
measures to restore contaminated 
gromid Ot' surface water f<>r • ,eriod of 
up to ten years af.ter the c:emmeacement 
of operation of IUda measares (er until a 
protective level is achieved; If len lhan 
ten years). The practical effect ef this. ts 
that the Fnnd wilt pay!IO pemmt (or 50 
percent fm a publicly vperated site) ef 
the costs ofmeasmu tv restore dte 
ground or surf:ac~ water for a peried of 
up to t2n yens. 

EPA also proposes toclarify in the 
NCP that the to-year provision does not 
apply in two situations. The first 
1ituation ia whett eou:n:e c::ontrol 
maintenance meeHres are initiated to 
prevent further contamine.1ioll ofground 
or aurface -.niters and continued O&M is 
needed to CO!ltrol !he aoun:e. So:srce 
control maintena.-ice. mthough it may 
prevent further contamination af ground ­
and surface WB'ters, is separate and 
distinct from ground and surface water 
restoration activities. For example., 
leachate control syRem! for 
containment mUts constitute a form of 
source control maintenance and do not 
constitnte the restoration of an aquifer. 
EFA proposes that, upon completion of 
construction of a source control system, 
and once the sysft!m is operational and 
functioning properly, EPA's flmding 
obligations cease; 

To ill11strate, suppose that a Fund­
financed S\'le has contaminated IOiJ, 
IW'face impcnmdment sladge. and 
contaminated ground water. The remedy 
selected includes placing the eoit and 
sludge in an on-site, RCRA compliant 
land disposal fact1ity wHh a leachate 
collection/treatment system and 
operating a 11)'11tem to pump and treat 
the contaminated ground wati!r. Under 
this scenario, EPA would pay 90 percent 
of the cos{ of pumping and treating the 
ground water for up to ten years but the 
State would be responsible for eoperating 
and maintaining the leachate system. ft 
1hould be noted that thia example 
aasumes that the source cont!'Ol remedy 
has been- completed and meets 
protective levels. 
So~ centrol measures that are 

ongoing and have not yet achieved the 
protective levels indicated in die ROD 
are remedial action. not O&M. It for 
example, the selected remedy fe to land­
farm soils fur several yetH'll, the land­
farming costs would be paid for by the 
Fund until the deanup lewl. in the 110ila 
stipulated in the ROD have been 
achieved. Ouly if Olk?.f l.s required fer 
Ille soil's (e.g~ erosion.control) lifter 

these cleanap levels have been achieved 
'M>9ld tile State be responsible for the 
costs. 

The second situation where the 10­
year pnmsion does m>t &pply is where 
measmea arfrinitia&ed for the primary 
pmpose of providing a drinking water 
supply; Ground or surface water 
meaMll'eS initiated for reasons other 
than rettoration would not be 111bject to 
the 10-yearprovision. Far example, iil 
10me lituations a cie.tenmnalion may he 
made that l'Utonltion ofgFOUlld Or' 
surface water is infeasible or not cost­
effective and, therefore, the drinking 
water 1ource in the ground or 1.-Iace 
wa1er C&RDOt be brought to mm.ans 
water 1tandud&. If the lllOSt coat­
affectiye 111em11 of providing the 
drinlcing water is to pump and treat the 

· coaaminated water nd directly supply 
it to Uie affected populatiO!l, EPA would 
pay for the c:ons.tmction of a treatment 
1ystem designed to meet the 
population°1 water needs and any 
oper.aliooal costs up to OJ1e year to 
verify that the treatment 1y.stem ill 
operatioca! and functional. Situations 
where the selected remedy i.s to pump 
and treat to rei.tore the ground or 
surface water drinking water source as 
well as to provide drinking water will be 
addressed on a case-by-case basis. In 
making a determinatioi:1 in these cases 
EPA wi11 take Into account how 
separable the costs are and other 
relevant factors.. 

EPA solicits comments on its 
interpretation of "restore ground and 
surface water quality" and on the merits 
of the alternatives that EPA has not 
adopted. S;recificaHy, EPA requests 
comment on whether the 10-year 
provision fur Federal funding of O&M 
1hould extend to situations where L'ie 
primary~ of ground-water 
treatment is lo provide drinking water 
supplies from water contaminated at the 
lite without restoring it. 

SubpartF-Slate /11volveme11t in 

Ha:mrdou• Su03tances Response 


PropMed Subpart F is completely 
new. It combines corn:epts described in 
the current NCP I 300.62 on State role 
and I 300.68 on Slllte invohrement in 
remedial action. The proposed new 
111hpart codifies. fn one place an 
regufetory reqairements fur Sta~ 
participetion and il!'mlvement in 
CERa.A-ettthorized reapome activities. 
It aleo iidudea the mhrli:mmi 
reqmremems EPA will follow to ensure 
that all States me provided an 
epportunity for "substantial and 
meaningful" involvement in remed!at 
and enforcement actions, as mandated 
by CERCLA section t2l(f)(f). The 

followiq preambhl diacuasion gives an 
overview of the Subpart. 

A. SllRlDlll')' of Subpart F Sections 

t. General overview and context 
(§ 300..500}. CERCLA section 104(d){l) 
permits EPA to transfer Federal funds 
and to authorize States to undertake 
CERCLA response acfivilies via a 
cooperative agreement. Under this 
agreement. the S\ate ii the lead agency 
for coaduct of. respense actions at that 
site. For.State-Iced Fmid-financed 
.zemedial and enforcemem actiom, lhe 
cooperative qreemeat 11 also used by 
EPA to oetain the required State cost­
ahare and other CERCLA section 104{c) 
assurances. la a Federal-lead ~me. 
EP~ leads the respoue with the State 
acting in a IUJ)port agen.cy role. For 
Federal-leai Fund-fiDancei remedial 
acticms, a Superfwid State contract is 
the mechanism ued by EPA to obtain 
the reqWed State. cost-share and other 
CERCLA 1ec:tien lD4 auurances. 
Regacdlesaof~eleedagenc:y 

designation, CEBCLA eection 121(!){1) 
requires State b:Jwlyement in pi:e­
remedial, remedial. -c:1 enforcement 
respoDBe activities. Tct meet the 
requUemeatt Qf CERCLA and strengthen 
the EPA/Stllte ~Subpart F 
establishes comparable processes fur 
EPA0s involvement in State-lead 
response~ St.ate involvemeirt in EPA.­
lead respome. Sabpart F. therelon!, ii 
applicable both to EPA and the State 
when either ia in a lead or • aapport 
agency r:ole. The c:cmcept of lead mid 
support agenq as defined in Subpart A 
is integral to the approach taken in 
Subpart F"to ~ close c:ooEdination 
and coopei:ation during responae at all 
sites listed on the NA.. "Dae temt 
partnership does DOt imply that EPA and 
a State enter into fannal legal 
partnership ammgementa. 

Subpart F illtr&ducea the EPA/State 
Superfund Memerandum of Agreement 
(SMOA) as a vehicle for establishing an 
effective EPA/State working 
relationship. SMOAa are intended to 
1trengthen EPA/Ste.te mteraction by 
specifying in advance how EPA and 
each State will conduct response· 
activities in loeeplns witk the concept of 
partnenbip. SMOAa are encouraged but 
they are not mandatory for• F&nd­
financed action unless the State wishes 
to recommend the remedy for EPA 
cancummce; or to be recognized aa the 
lead agency fur a ncm-Fund-financed 
actica at an NPL site. The Region will 
enter into a SMOA if the State requealil 
it to do su and the State has 
demonstrated the capability to take the 
lead for response. EPA aolicils 
commentll on the appropriateness of 
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requiring in the regulation that Reglom 
enter into SMOAI if Statea request them 
and have demomtrated capability to 
take the lead for respome action. 

Specific provisiom of a SMOA may 
vary or EPA Regions/Statea may find 
that SMOAI are not appropriate to their 
particular circumstances. However, In 
those altuations where a cooperative 
agreement ii not necessary or desired. 
the SMOA must be the mechaniam for 
establishing the State u lead agency. 
States may ltill use a letter to recognize 
Federal lead for RJ./FS and remedial 
design at privately operated 1itea. Such 
a letter ii necet1ary for EPA to Initiate 
action at a 1ite if a 1ite-.pecific 
agreement has not been 1igned and a 
SMOA does not exist. 

SMOAI are intended to define and 
facilitate communication between EPA 
and a State on all aspects of the 
response proceaa. SMOAI are not 
legally binding, do not delegate or 
transfer authorities, and do not convey 
funds. For example, a SMOA may 
addreaa in general EPA/State 
interaction at Federal facilities but the 
SMOA cannot impose requirements nor 
obligations on the Federal agenciei . 
concerned or provide any authorities to 
States with respect to the Federal 
facilities. The SMOA ii simply intended 
to delineate the procedures that EPA 
and the State will follow to ensure 
mutually satisfactory communications. 

Subpart F does not establish specific 
oversight requirements for EPA's role 
during State-lead Fund-financed 
response, since all Fund-financed 
response actions must comply with 
CERCLA and the NCP. Instead. EPA 
expects technical oversight to be 
addressed by a SMOA or by site­
specific documents, such as a 
cooperative agreement. 

2.. Cross-references for various fonns 
ofState participation {§ 300.500(b)). This 
paragreph pro\ides cross-references to 
the specific paragraphs in Subpart F that 
address the different types of State 
participation. 

3. EPA/State superfund memorandum 
ofagreement{§ 300.505). Thia section of 
the NCP describes what EPA and a 
State may agree to include in a SMOA. 
The consultation process described in 
this section is the key to a 1trong EPA/ 
State partnership dedicated to the 
remediation of as many hazardous 
was~e sites as possible by utilizing the 
combined resources of State1 and EPA 
and avoiding duplication of effort while 
protecting the interests of both parties. 

The primary goals of the SMOA are 
to: (i) Provide maximum flexibility to 
EPA and States in planning and 
implementing response actions; (ii) 
ensure an equitable EPA/State 

partnenhlp durhls response; (iii) reduce 
or eliminate miaundentandinga by . 
c:larifylng EPA and State expectations: 
and (iv) deaipata lead agency atatua for 
State1 in the abaence of a cooperative 
agreement. -

Althoush f 300.525 diacuasea State 
Involvement in removala. the removal 
program la not Included in the NCP 
d.IKunJon of the SMOA. There ii 
concern that the nature of the removal 
program requires that there be 
maximum Dexibility In determining bow 
each removal activity will be conducted. 
EPA Regional officea and Statea agree 
that the current EPA/State removal 
Interaction ii effective. 

However, where practicable, a SMOA 
may include general provislODI for EPA/ 
State Interaction on removal actiom by 
apecifylng: (a) The procea1 to be 
followed by EPA and a State to notify 
each other of a determination that a 
removal action ii neceuary; (b) the 
procedurea to be followed by EPA and a 
State to consult and comment upon the 
nature of any proposed removal action: 
and (c) the procedure to be followed to 
provide for post-removal. lite control as 
described in I 300.415(1). Generally, the 
SMOA provision 1hould specify that 
responsibility for post-removal 1ite 
c:ontrol 1hould be discussed and 
provided for before the implementation 

· of the removal action. The definition of 
the conaultation proceSB is intended to 
facilitate EPA/State agreement on the 
nature and extent of any removal action 
before the removal action is initiated. 

To ensure EPA and State 
accountability for adherence to the 
terma of the SMOA. the Regional 
Administrator and the responsible State 
agency head must sign this agreement. It 
is a State-specific. general agreement 
that 1hould remain applicable for 
several years, needing modifications 
only as changes in legislation. 
regulation, policy, or guidance occur that 
affect the EPA/State partnership. The 
SMOA 1hould be implemented through 
more detailed 1ite-specific documents 
which 1hould be updated oneviaed 
annually or otherwise a1 necessary. 
EPA and the State will meet annually to 
de1ignate who will be the lead agency 
for 1pecific 1itea. 

The SMOA sets forth overall 
· 	underatandinga that 1bould be used as a 

bue from which to operate when 
developing 1ite-apecific cooperative 
agreementl and Superfund State 
contracts. Cooperative agreements and 
Superfund State contracts will continue 
to be the documentl for delineating EPA 
and State 1ite-apecific responsibilities 
and obtaining State assurances as 
required by CERCLA 1ection 104. 
However. because a cooperative 

agreement will not exilt for Statjt-lead 
non-Fund-financed actiona. a SMOA 
will be required for EPA to deaignate the 
State a1 lead qency for a non-Fund· 
finanoed reeponae at an NPL lite. The 
SMOA will be aupplemented by lite­
apecific enforcement agreementl 
between EPA and the State which · 
apecify achedulea and EPA involvemenL 

SMOAa may addrel1 both non-Fund­
·&nanced State ieapome actiona and 
Fund-financed actiom at NPL lites. 
Non-Fund-financed Stata relJ>ODle 
actions do not have to comply with 
CERCLA. unlen a Stata ~es to 
n:cover co1t1 under .ectfon 107 of 
CERCLA or to receive credit per section 
104{c)(S) of CERClA for ill remedial 
action expenditurea lf the 1lte ii on the 
NPL or aubsequently lilted on the NPL 
However, It ii EPA'• opinion that non­
Fund-financed State relpODle actiOlll at 
NPL 1ite1 ahould comply with CERCLA. 
as amended. to promote national 
consistency, avoid additional Federal 
response actions. and expedite deletion 
of a lite from the NPL npon completion 
of the response action. Pouible 
consequences of States not complying 
with section m of CERCLA or not being 
consistent with the NCP are diSCW1sed 
below in paragraph 9 of this Subpart F 
preamble. 

The SMOA may identify which 
documents prepared in the course of 
response activities require review. 
comment. or approval by the aupport 
agency prior to the lead agency 
proceeding with further work at the 1ite. 
Because of wide variatlona in 
complexity at atte responaea. the 
documents designated for aupport 
agency review. comment. or approval 
may be altered by mutual agreement in 
the cooperative agreement or Superfund 
State contract covering a specific lite. ­

See Subpart Fpreamble. paragraph 11 
below, for a description of requirements 
in the absence of a SMOA or if the 
SMOA does not address the 
requirements specified in I 300.SlS(b)'. 

4. State assurances {§300.510). Section 
300.SlO{b)(l) addreue• State cost-share 
requirements, Including the codification 
of the statutory provisiona for use of 
credits to offaet a State'• required cost­
lhare. CERCIA continues to authorize 
credit for State or political aubdivision 
expenditures or obligations for cost­
eligible response actiona taken at NPL 
1lte1 from 1978 to 1980. From October 16. 
1986. forward. CERCLA section 104(c)(5} 
limits credit to State expenditures only 
for remedial action. States may now 
receive credit toward their cost-ahaie 
obligation for remedial action 
expenditures at NPL lites when taken 

.pursuant to a cooperative agreement 
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and remedial action expmdlturea at 
noa-NPL lites which are latel- lilai on 
the NPL and docmnesrted in a 
cooperative agreemem or a Supetfmd 
State contract with EPA. States dmt 
contributed so percent toward Pimd­
financed respame actions at pub6cly 
owned but not operated NPL lites 
pursuant to a cooperaliYe agiieement.m: 
Superfund State contract in effect 
betweea the esactment of CERCLA and 
the enactment of lhe 1986 amentlmenta. 
to CERCLA may receive a aedit for that 
amount of the cest llAue suppliecil eTer 
10percent. . 

Sections 300.510 (c) and (d) read that 
States must provide asAnmCes far 
opera~ ar.d maintenuce and ofl..site 
dispOA1, when required. Sedioa 
300.SlO(e) addttssea the CERCLA 
section 104{c)(9) assunmce on 20-year 
capacity on all hazaldoas waetes (not 
jast hazardous waste from CER.CU\ 
sites) generated withia a Sta.le. EPA will 
provide more details on how the 
assurance will be made and Aow EPA 
will determine the adequacy of a State'• 
assurance at a later dale. Cuz:reDtly, 
these issues are being addcessed by an 
EPA task force. 

Section 300.StO{I) addresses the 
CERCLA section 104(j] assurance for 
acquiring an interest in real property in 
order to conduct a response action. In 
the case of permanent relocations and 
certain other response actions, where it 
is necessary to acquire ownership or 
some lesser interest iD real property, 
EPA will determine when an acquisition 
cf any property interest is necessaey. 
Generally, lhe States will carry out the 
required acquisition and hold tl~e to the 
property interesl However, there may 
be instances in which the State lacks 
a:i:hoiity to condemn er otherwise 
a::qurre property or is unable to do 10 in 
an expeditious manner. The United 
States G<rrermm:nt may then agree to 
acquire the necessary interest, but only 
if the rcsponSt: carmot proceed without 
the acquisition and if the State first 
agrees to accept transfer of the acqnired 
interest. The State mmt accept transfer 
at the conclusion of the response as 
earlier if EPA determines it to be 
i:ecessary to facilitate the response. as 
appropriate under the particular 
circumstances. 

s. Requirements for Slate mvo/W!fftetft 
in remedial response {§300.515). This 
section combines existing language from 
§§300.62 and 300.66 of the current NCP 
,.,ith new language that describes how 
EPA intenda to satisfy req41iremenl'I fOl' 
State involvement estabfftlhed by the 
1986 amendments to CERCLA. 

6. General (§300.SIS{a)'j. In order to 
cfatermine whether the State ii the 
a;:>propriale agency to assume ~e lead 

qency ieapoasibiiHies at an NPL 811e, 
EPA is coasideriDg various critem that 
would aaist EPA Regional Of&es and 
the S\atet in making such decisions. 
Some of the criteria under couideration 
are: overall expertise, legal amllorities, 
adminiatratne mad contractiug 
capability, financial management 
systema (according to the applicable 
aasistauce -sreement regulation), 
awilabiity ef general reaoarces, 

. complexity af die lite, avaU:ability al 
site-specific: resources, workload and 
expertise, past Federal ar Stat-e· actions 
at 1h.e site, and past St.te cleanup 
actiTities. EPA aolicita eomment Oil 

these possible cmeria and whether 
further criteria ehoaid be added. 

As described in tJte.Sabpart E. 
I 309.425 preamble aection. -0. Deferral 
Policies," EPA Is couidering a policy 
niclt would provide the States 'tl.ith the 
opportunity to reqttest that a site be 
deferred from listing on the NPL. 
Deferral to State authorities is part of an 
overall proposed policy to aRow EPA to 
defer 6sting sites on tile NPL where 
other Federal or State authorities and 
their implementing programs can 
address problems at those sites. As a 
part of this proposal EPA describes 
criteria it is considering for. deferring 
listing of sites on the NPL for response 
11ttder State anthorities. The defenal 
aiteria are not identk:al to the above 
criteria for lead agency d6ignation; the 
above criteria are intended solely for 
State-lead actiom under CERCLA. 

7. Applicability ofSta1e ir.volrement 
requirements to Inamn Tribes 
(§ 300.SIS(bJJ. CERCLA requires EPA to 
afford to Indian Tri~ imbstantiafty the 
same treetm~t as it would tu States. 
Therefore, an Indian Tnoe may be 
authorized to undertake the leatl for 
Fund-financed response acti\ities via a 
cooperative agreement if: (i] The Indian 
TribeisFederaRy-recognized;(ii]the 
Tribal governing body is CUITently 
perfonning governmental functions to . 
promote the nealth. safety, and welfare 
of its affected popalation or 
environment; (iii) the Indran Tribe can 
demonstrate an ability to carry out the 
response actWr.s (witll the exception of 
criminal enforcement actions] which it 
aeeks authority to perform in 
accordance with the criteria and 
prMlrities established by t1te NCP; [iv) 
the Indian Tn1>e am demonstrate that 
the functions to be performed are within 
the scope of its jurisdiction: and (Y)the 
mdian Tribe can demonstrate a 
reallOOflble ability to effectiniy 
admimstet" a cooperative agreement, 
including having acccnmting and 
procurement procedures that comply 
with the applicable assistance ' 
agreement regulation. The rea!!:on for 

eXclading criminal enforcement actions 
from Fmid-fimmced response actions is 
that Tribes do not have criminal 
enforcenrent jm:isdiction over non­
lmlillilll. 

EPA proposes to pnnide for EPA 
interaction with Federally-recognized 
Indian Tn1>es when an NPL site is on 
Indian lands. When this occurs, a 
separate SMoA·may be developed and. 
in 10D1e instances. the. SMOA may be a 
three-party agreement between EPA. the 
State, and the Federally-recognized 
Indian Tribe. Under CERa.A section 
10f(c:)(3), FederaDy-recognized Indian 
Tribes do' i:iot have to provide CERCLA 
104(cl UIUrances. The definition of 
"State" in Subpart A of the NCP is 
proposed to inclade Indian Tn"'bes &Ad. 
tl:erefore, unless specified otherwise, ­
FederaDy-recognized Jadian Tiibes 
generally may have the same roles and 
responsibilities wu!er the NCP as do 
States. 

8. State illYOlremeRtmthe PA/Sis 
and NPL }isling and deletkm process 
(§ 300.SJS{c)). The intent of Subpart Fis 
to ellSW'e aignilicant State involvement 
in the pre-remedial and remedial phases 
of Superfund responses. It is EPA's 
position that cooperation with the States 
iliroughout the response process will 
assist in meeting the national goal of 
maximiziag the liWIIlber of responses. 
One step in the response process wliere 
State iDvolvement is necessary is at the 
pre-remedial phase of response in which 
potential Bites are evalua~d. scored. 
and listed oo the NPL St.ates have the 
option of perbming PA/Sls. 

EPA proposes to ensme aig!li:ficant 
State iB'volvement in the NPL listing 
process by requiring EPA tn consult with 
the State on EPA-i&itiated d.-aft Hazard 
Ranking System scoring pacicages. EPA 
would then provide a 26- to 30-day 
review period for Stales to comment ou 
the proposed listing of sites in that Sta ..c. 
The State'• comments. 11.illch mzy 
include new or additional information 
on the site, would be reviewed by EPA 
and talren in%o consideration prior to 
publication of the proposed listing. 

In addi-.ioc. i 300.515{c)(3) contains 
requirements for State involvement in 
the NPL deletion process. In accordam:e 
with the amendments to CERCLA. EPA 
must obtain State concurrence in O!'der 
to delete a site ttOin the NPL. 

9. EP.4. and State cons11/tation in 
remedialp/t1ftfling and trelection of 
remedy pt'OC't!SS (§§ 300.SIS {d) and (e)J. 
Section 300.StS(d){Z) establishes a 
process for reed and support agency 
consuitation and r.>!idtation of the".r 
respective identified ARARs and other 
criteria. guidance, and advisories to be 
considered fl'BC) which may be helpful 
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in estsblishiDg protective cleanup levels. 
(See general discussion of ARARs and 
TllCs in I 300.430 preamble section, "F. 
Compliance with applicable or relevant 
and appropriate requirements of other 
laws.") Thia process ia ongoing 
throughout the remedial response . 
process, and is effective only if lead and 
support agencies work together at each 
of several key point& Thia 
communication/consultation proceaa 
should ensure that all responses comply 
with all ARARa and. where apprcpriate. 
that other criteria, gu1dance. and 
advisories are considered. 

Sections 300.StS(d) (1} and (2} make 
the lead agency responsible for: (i} 
Identifying its own ARARa and TBCa: 
and (ii) soliciting from the support 
agency its ARARa and TBCa. The lead 
agency ia also responsible for providing 
to the support agency information about 
the site and nature of the contamination. 
aa well as the remedial altemativea 
being considered. The support agency 
will identify its ARARs and TBCa for the 
lead agency in as det.ailed and . 
comprehensive a manner as possible on 
a site-specific basis. Each agency is 
responsible for coordinating ARAR and 
TBC identification with other offices or 
agencies within its own organization. If 
a Region and State have entered into a 
SMOA. the SMOA may contain a 
provision on the process to be followed 
for identifying Federal and State AR.ARa 
u required in I 300.515(d)(2). 

Furthermore. CERCLA aectio:i 
121(d)(2} provides that State ARARa 
must be met if they are communicated to 
EPA in a timely manner. EPA proposes a 
general definition of timely manner in 
~ S00.515(d)(1}, which requires that the 
lead and support agencies identify their 
respective AFARs and TBCa and 
communicate them to each other ao that 
sufficient time is available for the lead 
agency to consider and incorporate such 
ARARs and TBCs into the remedy 
selection process without inordinate 
delays and duplication of effort. EPA 
proposes to apply this requirement to 
both the lead and aupport agency 
because it ia in keeping with the concept 
cf a Federal/State partnership and will 
ensure that information ia ahared in a 
timely manner. EPA propoaea that the 
SMOA may specify that the 
identification/solicitation proceaa occur 
within certain mutually agreed upon 
timeframea. These timeframea may be 
modified as necessary on a ait.e-apecific 
basis in cooperative agreements or 
Superfund State contract& 11le SMOA 
may also define lead and support 
agency roles in the ARARa 
identification process that are more 
comprehensive than what EPA has 

proposed today for the new Subpart F. 
Thia allows more flexibility in soliciting 
ARAR8 and TBCs and will.enable 
changes in the process to be made as 
experience ii gained. 

The ARARs solicitation proceBS 
established in the SMOA will identify 
the appropriate EPA/State management 
staff level for communication and 
solicitation of ARARs and TBCa. This 
process should identify at least one 
written lead agency request for AP.AR/ 
TBC identification and requires a 
minJmum of one written response from 
the support agency. Thia documentation 
should be included in the administrative 
record. 

In the absence of a SMOA. EPA 
proposes in I S00.515(h)(2) to establish 
minimum points where the lead and 
support agencies must identify and 
communica!e in writing their respective 
ARAPJ1 and TBCs. Thia will ensure that 
the lead agency baa sufficient data and 
time to consider the ARARs and TBCs in 
developing and selecting the preferred 
remedy. 

Whether or not a SMOA is in place, 
EPA expects that the focus of 
solicitations will be toward requesting 
lhe specific kinds of ARARs and TBCs 
needed at a specific time (e.g., 
contaminant- or location-specific 
ARARs/TBCa after site characterization 
Information becomes available, and 
action-specific ARARs during the early 
stages of the comparative analysis of 
remedial alternatives}. Alternatively, the 
lead agency could make a preliminary 
ARAR determination to which the 
support agency can respond and/or 
elaborate. 

Procedures and time periods for State 
notification. review, and concurrence 
regarding a remedy that either waives 
State ARARs or that attains ARARs 
other than those identified by the State 
are proposed in § § 300.515(d)(3) and (4). 
EPA expects its Regional officea and the 
States (with assistance fiom EPA 
Headquarters aa necessary) to negotiate 
and resolve differences of opinion 
regarding ARARs. and all other areas of 
disagreement (e.g., preferred 
alternatives or alternatives to be 
evaluated). The dispute resolution 
proceaa adopted by the Region and the 
State should be med to resolve any 
differences that might impede the . 
respo::ise process. Differences ahould be 
addressed at the staff level first and 
raised to management if a mutually 
acceptable solution ia not attained. If 
neceaaary, the Region and the State can 
jointly raise the dispute to the Aaaistant 
Administrator for Solid Waste and 
Emergency Response for a final 
determination. If the Region and the 

.__ 

Stste prefer to establish a dmerent 
dispute resolution process in their 
SMOA. that process will be followed. 

Section 3oo.St5(e){1) addresses lead 
agency responsibilities with respect to 
the proposed plan. The lead agency and 
support agency will consult and attempt 
to reach agreement on the proposed 
plan. The proposed plan will include a 
statement of lhe support agency's 
opinion on the proposed plan. 
Agreement between the lead and 
support agencies on the proposed plan is 
not required prior to publishing the 
public notice but such agreement ta 
highly encouraged. If the State la the 
lead agency for a Fund-financed action 
but EPA cannot concur with the State'• 
proposed plan after all efforts at 
resolving differences have failed, EPA 
will assume the lead for the proposed 
plan and preparation of the ROD. IfEPA 
is the lead agency, and the State cannot 
l:Ipport EPA'a- proposed plan, EPA may 
publish the plan, but must include the 
State's objection and concerns and state· 
why EPA disagrees with the State. 

Section 300.515(e)(2) discusses the 
roles of EPA and the Ste.le in the .· 
selection of remedy process. It reflects 
the evolution of the EPA/State 
parbership in recent years by providing 
the State, when i1 is the lead agency, 
with responsibilities in the selection of 
remedy process. This new amcept 
would' be applicable to both Fund­
financed and non-Fund-financed actions 
(e.g., enforcement lites) in which the 
State as lead agency would recommend 
the remedy and provide EPA an 
opportunity to concur with and adopt 
the remedy. Concurrence ia in keeping 
with lhe statutory requirement to 
provide substantial and meaningful 
involvement in the initiation. 
development, and aelection of remedial 
actions. 

The c:Oncept of c:oncarrezice by EPA ia 
designed to further the EPA/State 
partnership. optimize the me of 
governmental resources. and increase 
the number of response actions. Under 
the current NCP, EPA baa significant 
involvement in and oversight of 
activities at State-lead Fund-financed 
sites. Conversely, EPA has limited 
involvement at State-lead noo-Fund­
financed sites. States currently have 
limited reaponsibilitiea during selection 
of remedy at EPA-lead sites. 
Concurrence increaaea EPA involvement 
at State-lead non-Fund-financed sites 
and provides for a greater State role in 
the selection of remedy proceaa at Pund­
fmaDCled sites. 

Under this approach. a State can 
recommend a remedy for EPA 
concurrence and adoption only when a 
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SMOA is established. Through the 
annual planning proceu, EPA and the 
States will designate at which State-lead 
Fund-financed and non-Fund-financed 
sites the State will prepare the ROD for 
EPA concurrence and adoption. 

EPA intends to implement selectively 
the process of State preparation of 
RODs for EPA concurrence and 
adoption at State-lead Fund-financed 
sites, since thia proceaa la not 
necessarily applicable to all States. nor 
for all sites within a State. Moreover, 
States are not required to accept this 
responsibility. Sites will be selected · 
where the circumatancea at the 
particular aite warrant leu EPA 
involvement and the State has 
demonstrated ita capability to conduct 
remedial response actions in an . 
effective and responsible manner. EPA 
concurrence in and adoption of a 
remedy recommended by the State may 
not be appropriate at Fund-financed 
sites where the State has not 
demonstrated that it possesses the 
necessary capabilities or where the 
particular circumstances indicate that 
greater EPA involvement ia necessary. 

Under the proposed concurrence 
process. EPA can select the remedy at 
EPA-lead sites even when a State 
neither responds nor concurs with the 
recommended remedy. However, the 
State must provide the assurances·. 
required by CERCI.A section 104 before 
EPA can proceed with the remedial 
action. 

When a State is the lead agency at a 
Fund-financed site for developing the 
RJ./FS and preparing the ROD, the State 
may prepare the proposed plan (if 
agreed to by EPA). publish the notice of 
availability, prepare the responsiveness 
summary, and develop the ROD, thereby 
recommending a remedy for EPA 
concurrence and adoption. Additionally, 
the State is responsible for compiling 
and maintaining the administrative 
record for selection of the response 
action and documenting and providing 
necessary information for cost recovery. 
A State cannot proceed with Fund­
financed response without EPA'• 
concurrence in and adoption of the 
remedy. Silence by EPA shall not be 
construed a1 concurrence or adoption. 

EPA and a State may agree that · 
certain sites will be designated a1 non­
Fund-financed State-lead enforcement · 
actions (Le~ the State ls re1ponding 
pursuant to its own authorities). At 1Uch 
sites, a State may proceed without 
further EPA concurrence. However, the 
State may select the remedy, prepare the 
ROD, and seek EPA concurrence with 
the remedy in order to: (a) Promote 
effective use of Federal and State 
resources: (b) promote national 

conslstenq• in responses: (c) avoid the 
need for additional Federal response 
actions: (d) induce PRPs to agree to 
perform necessary response actions: and 
(e) expedite deletion of the lite from the 
NPL at the completion of the response 
action. 

At non-Fund-financed State-lead 
enforcement sites, the State ia 
responsible for proper implementation 
of the remedial action so that the 1ite 
will meet criteria for deletion from the 
NPL. However, even when EPA concurs 
with the remedy selected and 
implemented by the Stale, EPA may still 
proceed under ita own CERCLA 
authorities if necessary to ensure 
compliance with CERCLA aection 121 
and other pertinent provisions of 
CERCLA. 

Subpart F does not require that States. 
select remedies for non-Fund-financed 
State-lead enforcement litea in 
conformance with CERCI.A aection 121° 
and the remedy 1election process 
specified in the NCP. However, where a 
State-selected remedy does not so 
conform. States and/or PRPs may be at 
risk in several ways, including, but not 
limited to the following: (1) EPA will not 
concur with the recommended remedy; 
(2) EPA may refuse to designate the 
State as lead agency for any subsequent 
response activities: (3) States and PRPs 
may be deprived of the assurance that 
EPA will not find it necessary later to 
seek to compel further response actions; 
(4) EPA may be unable to delete a site 
from the NPL and/or (5) State cost 
recovery efforts may·be hindered. 

Ifdisputes arise with respect to . _ 
conCWTence, the dispute resolution 
procedure discussed above or, as 
otherwise specified in a SMOA. should 
be invoked so that EPA and the State 
can reach a mutually acceptable 
decision on the appropriate remedy. 

Section 300.515(f) addresses State 
funding of substantive requirements 
beyond the scope of the selected 
remedy, including procedures for 
attainment of State standards which 
EPA has determined not to be ARARs or 
which EPA has determined to waive. 
EPA intends"this section to apply to · 
State-funded additional elements of the 
basic remedy selected or conCWTed 
upon by EPA. The State may be required 
to assume the lead for remedial design 
and implementation of 1Uch remedial 
actions or EPA may maintain the le.ad if 
the EPA Region determines that 
financial responsibility and related 
ia1ue11 do not present obstacles to EPA­
lead remedial action. Another option ls 
State a111umption of the lead for only the 
State-funded addition if those additional 
requirements can be done a1 a separate 
operable nnit. 

EPA encourage• States to participate 
In EPA-lead enforcement negotiations as 
provided for in section 121(f)(1) of 
CERCI.A and proposed in § 300.520 of 
the NCP and to conduct State-lead 
enforcement actions consistent with 
CERCI.A and the NCP. To maximize 
PRP responses through State-lead 
enforcement actions, Federal financial 
assistance may be provided to 1Upport 
these actions. 

During EPA-lead emorcement actions. 
EPA intends to provide States with 
opportunities for review, corisultatlon.· 
and concurrence. ~ with Fund-financed 
response. the general degree of State 
involvement in EPA-lead enforcement 
actions 1hould be outlined in SMOAs. 
Although opportunities for State 
involvement are provided in this 
subpart, EPA may determine that 
1Ubstantive State standards are not 
ARARs, or may ~aive State ARARa 
pursuant to CERCI.A section 121(d){4) 
for remedies proposed by EPA during a 
Federal-lead enforcement action. In 
those circumstances, pursuant to 
CERCLA section 121(f){2)(A), States are 
provided an opportunity to concur or 
nonconcur with the remedy selected by 
EPA. Procedures for seeking the · 
modification of the remedy to conform 
to State ARARs are found in section 
121{f){2)(B) of CERCLA. 

During State-financed or State-lead 
enforcement actions at NPL sites, States 
should provide EPA with an opportunity 
for the review of key documents and 
consultation during the remedial 
response process. For State-lead 
enforcement sites, the State will prepare 
the ROD (generally, EPA will not 
prepare the ROD at State-lead 
enforcement sites unless the State and 
EPA agree otherwise). The general 
degree of EPA involvement may be 
outlined in the SMOA. EPA's oversight 
and involvement in State-lead 
enforcement actions where EPA is 
providing financial assistance will be 
delineated in site-specific cooperative 
agreements. EPA does riot intend to be 
routinely involved in negotiations at 
State-financed enforcement sites; 
however,EPA expects that States will 
notify EPA of negotiations with 
potentially responsible parties and 
provide opportunities for involvement to 
facilitate EPA concurrence with 
recommended remedies when the State 
seeks EPA concurrence. It ii recognized 
that due to workload and resource· 
constraints associated with EPA-lead 
projects, EPA may riot have adequate 
staff or resources to review certain . 
plans and that EPA will not be bound to 
any decisions made by the State if EPA 
fails to respond. Settlements achieved 
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will normally be between the State and 
potentially responsible partie1. Also. the 
requirements outlined in I 300.515 for 
Fund-financed remedial response will be 
applicable to Fund-financed State-lead 
enforcement actions. For State-lead 
enforcement 1ites, the State should 
request that EPA pro,idc: (A) Identified 
Federal ARA.Rs: (BJ a review of the 
State or potentially responsible parties' 
t'S and proposed plan; (C) a response to 
comments on waivers to. or 
disagreements about. Federal ARARs; 
and (D) concurrence in RODL 

10. State involvemenl in remedial 
action {§300.S15{g)). A key point for· 
EPA/State interaction during Fund­
financed remedial action will be the 
joint inspection of the remedy u 
apecified in I 300.SlS(g). The purpose of 
L1rls inspection is to ensure that the 
remedy has been constructed in 
accordance with the ROD and the 
remedial design. 

11. Requirements for State 
involvement i:i the absence ofa SMOA 
(§300.515(hj). Section 300.SlS(b} 
describes categories of requirements 
that must be met in the absence of a 
SMOA: annual consultations: 
identification of ARARs and TBCs: and 
State review and comment on EPA-lead 
PJ/FS, proposed plan, ROD, ARAR/TBC 
determinations, and remedial design. 
These requirements also apply where a 
SMOA is negotiated but does not 
address a speci!ic category. For 
example, a SMOA may include 
requirements for annual consultations 
and State reV:ew but not identification 
of .A.RARs and TBCs. In this case, the 
requirements in § 300.515(b) regarding 
identification of ARAR.s and TBCs must 
be complied with. If a SMOA does 
add.ress a particular category, the 
SMOA may specify requiremenu 
different from those stated in 
§ 300.515(h) except t.'iat. at a minimum. 
the SMOA must include the ARARs 
irlentification requirements specified in 
§ 300.515(h)(2). For example, a SMOA 
may include requirements regarding 
State review of EPA-lead documents but 
specify shorter or longer timeframes for 
that review. 

12. Administrative reaJrd 
{§300.S15{i)). The administrative record 
is an important aspect of the response 
process. The purpose of this paragraph 
is to remind the reader that the SMOA 
can address the procedures for 
compiling and maintaining the 
administrative record. It also direcll the 
reader to Subpart I for more Information. 

13. St.ate involvement in EPA-lead 
enforcement negotiations (§300.520). 
CERCLA section 121(f)(2) requires EPA ·. 
to provide notice to States regarding 
negotiations with PRPs. Accordingly, 

EPA la proposing this 1ection to 
Implement the CERCLA mandate. 
Although this section focuses on State 
notification and involvement in remedi3l 
inveatigations/feasibility studies (RI/FS) 
and remedial design and remedial action 
(RD and RA} PRP negotiationa, EPA 
does not intend to preclude notification 
to and inYolvement of States as 
appropriate In other enforcement 
actions. 
· 14. Stale Involvement in removal 
acti0ll8 (§300.525). This section 
addresses State Involvement with EPA 
in the removal program. Although the 
USCG also worb clolely with the 
States when undertaking CERCLA 
respo1111e, Subpart P requirement. do not 
apply lo State involvement in USCG 
rea~ Statutory requirements for 
removals are not the same •• those for 
remedial and enforcement response: 
therefore. State involvement differs 
1igni6cantly. Although I 300.5t5{a) is 
generally applicable to State-lead 
removals. I 300.525 notes the specific 
differences in State involvement in 
removals from remedial actions. Except 
as provided In I 300.525. the rest of · 
§ 300.515 on pre-remedial and remedial 
response is not generally applicable to 
EPA-lead removals. 

Although EPA and States actively 
coordinate during removal actions to 
assure timely and efficient response, 
most Fund-financed removal actions are 
EPA-lead. However, in some 
circumstances States are required to 
share in the cost of the removal (See 
§ 300.510(b}{1).) Proposed Subpart P 
encourages States to undertake Fund­
financed removal actions \ia 
cooperative agreements, ifEPA 
determines that it will result in the most 
efficient method of threat mitigation. In 
either situation, States are encouraged 
to assume responsibility for post­
removal aite control activities. if 
required (see I 300.415(1)). 

EPA will encourage State-lead 
removals to the extent practicable. The 
statutory W:iits for removals, now ­
$Z.OOO,OOO and twelve months, will apply 
to State-lead, Fund-financed removal 
actions unle111 the second 1tatutory 
exemption (CODllistency with the 
remedial action to be taken) is invoked. 
The first exemption (continuing 
emergency) for extending the removal 
action beyond the 1tatutory limitation 
will generally not be applicable to State­
lead removals because of their less 
critical nature. (See I 300.415.) 

15. CaMultation with St.ates regarding 
removal actions (§300.525(e}). This 
paragraph contains a general statement 
that EPA will consult with the State 
when conducting removal actions within 
that State. 

· B. Points o! Clarification • 

1. ApplicabilityofState involv11msnt 
requirements to political8'Jbdivisi011S. 
Subpart F does not address EPA 
interaction with political subdivisions of 
a Stale, although a political subdivision 
may take the lead for certain response 
actions via a cooperative agreement if 
the State provides the required 
assurances at-the time ofremedial 
action. EPA. the State, and the political 
subdivision are required to establish a 
written agreement that 1ets forth roles 
and responsibilities of each party. The 
cooperative agreement will 1pecify the 
requirementa associated with a political 
subdivision lead. Such Fund-fmanced 
actiom 1111111t comply with CERCLA and 
theNCP. 

Z. ApplicabilityofSubpart P to 
Federal fac11ity responses. A. provided 
in CERCLA 1ection 120(1), the 
1Ubstantive requirements of Subpart F 
do apply to Federal facility responses. 
and the Federal facility must meet the 
requirements for involving the States in 
remedial response actions taken al 
Federal facilities. EPA Intends to further 
address State involvement at Federal 
facilities in the proposed Subpart K to 
be drafted. Note that CERCLA section 
120(8) does not allow the transfer of the 
EPA's authority to the States. 

3. State requirements or siting laws. 

CERCLA section 1Zl(d)(2)(C) 

epecifically limits the applicability or 

State requirements or siting laws for 

hazardous waste facilities that could 

result in a State wide ban on land 

disposal In order to be treated as 

potential AR.ARa. euch laws mu.st 


i. Be of general applicability and be 

formally adopted; 


ii. Be based only on technical (e.g_ 

hydrogeologic) or other relevant 

considerations; and 


iii. Not be intended to preclude land 
disposal for reasons other than 
protection of health or the emrironment. 

In addition. the State must arrange 
and pay for additional costs for out-of­
State or other disposal made necessary 
by 1uch e law. EPA believes that the 
factors used in evaluating such criteria 
shoufd include the nature of the 
technical considerations and the history 
of health and environmental legislation 
in the State. 

Subpart ~Trustees for Natural 

Resource!I · 


Section 107(a)(4}{C) ofCERCLA 
imposes responsible party liability for 
the injury, destruction, or loss of a 
natural resource, including the costs of a 
natural resources damage assessment 
Section t07(f)(l) of CERCLA provides 
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that only properly designated Federal 
trustees, authorized representatives of 
an affected State, or Indian Tribes can 
pursue a section 107(a)(4)(C) action. 

Subpart G designates Federal trustees 
lo act on behalf of the President in 
assessing damages to natural resources 
from discharges of oil or releases of 
hazardous substances, pollutants, or 
cont.aU"..inants, and outlines the 
responsibilities of trustees under the 
NCP. Although the CERCLA 
amendments necessitated few changes 
to Subpart G. the major objective for 
this proposed revision la to make the 
subpart more readable and 
understandable to those who are not 
familiar with trustee agency authorities. 
llecause the primary purpo8e of tJu. 
subpart is to designate trustees, the · 
proposed changes reflect an oveniding 
concern that trustee jurisdictions be 
described as accurately as possible. 

Section 301(c) ofCERCLA requires the 
promu1gation of rules for the assessment 
of damages for injury to, destruction ot 
or loss of natural resources resulting 
from a discharge of oil or a release of a 
hazardous substance under CERCLA 
a:id the Clean Water Act The 
responsibility to promulgate these 
regulations has been delegated to the 
Department of the Interior (DOI). The 
use of the procedures described in oors 
rule. 43 CFR Part 11, is optional. 
However. the results of an assessment 
performed in accordance with the DOI 
rule by a Federal or State trustee, or 
Indian Tribe, if reviewed by a Federal or 
State trustee, shall be given the status of 
a rebuttable presumption in an action to 
recover damages for injuries to. 
destruction of. or loss of natural 
resources. Whether or not the 
procedu.-cs in 43 CFR Part 11 are 
followed. a trustee should proceed in 
conformance with the responsibilities 
described in this subpart. 

A. Major Revisions 

1. Specific desigr.clion of trustees and 
consultation (§300.600}. In the proposed 
re\isions, EPA has attempted to clarify 
and defme as acc-.irately as possible the 
Federal agencies responsible for specific 
resources. EPA has attempted to du this 
by delineating in the paragraph 
headings the Federal agency or type of 
Federal agency responsible for natural 
resources. In addition. EPA has changed. 
the narrative to describe in more detail 
the resources that agencies manage and 
to give examples of the types of 
resources that might be under an 
agency's trusteeship. 

It should be noted that although the 
Departments of Commerce and the 
Interior are listed under separate 
headings. the division of authorities 

between them. and that between them 
and other agencies. is complex. For this 
reason. parallel construction of the 
aeclions describing trustee designations 
is not possible. The proposed revisions 
use the terms of the authorities under 
which each trustee operates. 

A related chllll8e is made to 
f 300.600(b){l), which designates the 
Secretary of Commerce as a trustee. The 
revision explains that the Secretary will 
act with the concurrence of other 
Federal agencies when the resources or 
authoritie1 of other agencies are. 
involved. Thissituation may arise 
because the trusteeship of the Secretary 
of Commerce la 1ometime1 described 
pographically, i.e., within certain 
marine and coastal areaL However, 
specific natural resources in these 1ame 
areas may also be managed or protected 
under statutes administered by other 
Federal agencies. Thus, the regulation 
atates that the Secretary of Commerce 
will act with the concummce of other 
Federal agencies when any of their 
resources are affected. It is appropriate 
that Federal tlustees seek concurrence 
when they plan to act with respect to 
resources under the management or 
protection of other agencies. The 
concurrence need not be lengthy or 
cumbersome. A similar provision is not 
included in the regulatory section 
describing the Secretary of the Interior's 
trusteeship because DOl's authority is 
not defmed in terms of particular 
geographical areas. Rather. Federal 

. stah~tes administered by the Secretary 
of the Interior describe the specific 
natural resources to be managed or 
protected by DOL 

Another major change involves the 
description of certain natural resources. 
Section 300.72 of the current NCP 
designates the Secretary of Commerce 
as trustee for "waters of the contiguous 
zone and parts of the high seas • • • ". 
In the proposed revision. the following 
are included as under the Secretary's 
jurisdiction: "waters of the contiguous 
zone. the exclusive economic zone, and 
the outer continental shelf • • •". The 
contiguous zone includes the area from 
three to twelve miles from the shore. 
The exclusive economic zone, defined 
by Proclamation 5030 (March 10, 1983) 
and subsequently incorporated in the 
Magnuson Fishery Conservation and 
Management Act. is the area up to two 
hundred miles from the shore. The outer . 
continental shelf extends beyond .two 
hundred miles in some places. 

The current NCP's exclusions of lands 
or resources in or under U.S. waters 
(§ 300.72 (a) and (b)J are proposed to be 
deleted. Federal trusteeship derives 
from authority to manage or protect the 
affected resources regardless of where 

· these resources are located. To the 
extent that these resource management 
jurisdictions are concurrent or 
contiguous, trustees are expected to 
work together punuant to I 300.615. 

2. Indian Tribes (§300.810). The. 
amendments to CERCLA provide that an 
Indian Tribe may bring an action for 
injury to, destruction ot or loss of 
"natural resources belonging to, 
managed by, controlled by, or 
appertaining to such tribe, or held in 
trulit for the benefit of llich tribe, or 
belonging to a member of auch tribe if 
auch resources are subject to a trust 
restriction on alienation." 1n·those 
instances where the United States acts 
on behalf of an Indian Tribe, the 
Secretary of the Interior ahall function 
as the trustee of those natural resources 
for which the Indian Tribe would 
otherwise act as trustee. The revisions 
in f 300.610 reflect these statutory 
changes. 

Section 300.72{d) of the current . 
Subpart G designates the Secretary of 
the Interior as trustee to recover 
"(d]amages to natural resources 
protected by treaty (or other authority 
pertaining to Native American tribes) or 
located on lands held by the United 
States in trust for Native American 
communities or individuals." Because 
this quoted language is inconsistent witl1 
the language on "natural resources" in 
section 107 of CERCLA. as amended. it 
has been deleted from the proposed 
revisions to Subpart G. · 

3. Respo11sibilities oftrustees 
(§300.615). EPA proposes to reorganize 
and make substantive changes to the 
existing NCP I 300.74. The section has 
been reorganized by changing the order 
in which some information appears (e.g.• 
discussion of multiple trustees appears 
first, instead of last) and by changing 
the format in which some information 
appears (e.g., listing the responsibilities 
of the trustees 10 that their 
responsibilities ~ easier to read and 
u."!derstand). 

Several new provisions are proposed 
to be added to this section to provide 
better information on the actions 
trustees can take to carry out their 
responsibilities. The first addition notes 
that trustee• may list in each Regional 
contingency plan (see I 300.210{b)) the 
appropriate contacts to ensure that the 
trustees are notified of potential or· 
actual damage to natural resources. In 
addition. the proposed section provides 
that when trustees are notified of or 
discover possible damage to natural 
resources, they may conduct a 
preliminary survey of the area to 
determine if natural resources under 
their trust are affected. 
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Although a trustee may b;e responsible 
for certain natural resources affected or 
potentially affected by a release, it is 
important that only one person (i.e.• the 
lead agency OSC or RPM) manage 
activities at the site of a release or 
potential release. The OSC/RPM shall 
coordinate responsibilities for CERCLA 
section 104 aHessments, investigations, 
and planning. including Federal trustees' 
participation in negotiatiom with PRP& 
as provided under CERCLA section 

. 122(j)(l). Close Comniunication and 
coordination between OSCs/RPMs and 
trustees Is essential When there are , 
multiple truitees, it Is recammended that 
a lead authorized official be designated 
to coordinate all aspects of the 
888eSsinenl · · ' · ' . 

The trustee actions authorized under 
existing NCP I 300.74(b) are proposed to 
be changed in the following ways. First. 
the trustee is authorized to conduct 
CERCLA 1ection 104(e) activities such 
as entering and inspecting any relevant 
vessels. facilities, or .other properties, or · 
inspecting or obtaining samples of any 
suspected hazardous 1ubstances, 
pollutants, or contaminants. this 
addition to this section reflects 
authorities delegated to trustees under 
Executive Order 12580. In exercising this 
authority, trustees must consult with the 
lead agency to ensure efficient response 
actions and to avoid duplication of . ­
effort. Second. a new provision of 
CERCLA. section 104(e)(5)(B), provides 
that the President (or Federal trustees · · 
by delegation under EO 12580) may 
request that the Attorney General 
initiate civil actions againsfPRPs in 
order to compel compliance with orders 
regarding information gathering and 
access. 

Finally. in discussing trustee 

responsibilities, the"option of pursuing 

claims against the Fund has been · 

deleted. This change reflects the 

provision in SARA that prohibits 

expenditures from the Fund to pay 

trustees' claims for natural resources 


·damages assessment and restoration of 
natural resources. Although section 
111(a)(3) of CERCLA provides for claims 
against the Fund for assessment and .. 
restoration of natural resources. section 
517 of the Superfund taxing provisions 
in Title V of SARA (Superfund Revenue 
Act of 1986), by necessary implication. 
eliminates authority to pay for such 
assessments or restoration. The 
proposed deletion of existing NCP . 
§ 300.74(b){4) reflects this change in the 
law. 

Subpart H-Porticipation by Other · 

Persons 


The focus of this subpart is on those 

authorities of CERCLA that allow 


persons other than governments to 
respond to releases 'and to recover those 
response costs. Although this subpart is 
new, it revises and consolidates 
provisions from current NCP I 300.25 on 
Nongovernment Participation and 
I 300.71 on Other Party Responses into 
one place in the NCP. Subpart H also 
incorporates the new authorities from 
CERCLA. as amended. which address 
participation by other persotis. 

A. Major Revisions 
1.ileorganiZation'of auihoritie8 ·. 

regarding participation by oth~perso/18 
{§ 300.700). EPA proposes to .combine the. 
closely related concepts of i:Urrent NCP 
11 300.25( dJ and 300.71 into a new 
subpart to clarify NCP authorities 
~aniing responses undertaken by . · 

' persons other than the Federal · · 
government, States or Indian Tribes. · 
Accordingly. I 300.700(a) states that any 
person may undertake a response action 
to reduce or eliminate a release of a 
hazardous substance, or pollutant, or 
contaminant Section 300.100(b) then 
sets forth the following summary of the 
mechanisms for the recovery of ·. : 

response costs: 


i CEBCLA section 107{a){4)(B). 
Awards of response costs from liable 

parties to other persons who undertake 

response actions consistent with the . 

NCP; . . ...·. 


ii. CERCLA section 111{a){2}. Claims· 

by other persons against the Fund.for 

reimbursement for actions consistent 

with EPA's prior approval;. . . ~ 


·iii. CERCLA section 106{b){2). 
Petitions against the Fund for 

. reimbursement of costs incurred in 
compliance with a section 106(a) order, 
issued after October 17, 1986, where the 
petitioner was not liable for the release, 
or if the petitioner was liable, to the 

.extent that the action ordered was 
arbitrary and capricious, or not 
otherwise in accordance WI.th the1$W: 

parties response costs which they 
incurred consistent with the NCP. 
Proposed NCP.f 300.100(c) revises 
CU?Tent NCP I 300.7t(a)(2) and contains ·• 
a list of NCP sections that these other 
persons (except for other persons acting 
pursuant to orders issued under 
CERCLA sections 104 and i06) must 
comply with in order for their response 
actions to be considered consistent with 
the NCP for the purpose ofcost recovery · 
from other third parties. The exception 
la made for section 1Q4 and 1~ actio_ns · 
:because the administrative order or ··, 
consent deCree iasued under these - · ­
sections determines the scope and 
requirements of the response action. 
Today ~A proposes to list the ·:· ·' · 
following NCP sections that EPA ··· 
believes otherpenons :innSt comply· ·: ·. · 
with in order for their response actions · ·' 
to be considered consistent with the 
NCP: 

L Section 300.150 (on worker health 

and safety); · . 


Ii. Section 300.100 (on documentation 

and cost recovery): 


iii. Section 300.400{c)(tJ. (4), (5). and 
. (7) (on determining the need for a Fund- . 

financed action), (e) (on permit 
requirements), and (g) (on identification 
of.ARARs); 

iv. Section 300.405(b), (c). and (d) (on 

reports of releases to the NRC): · · 


.v. Section 300.410 (on removal site 

evaluation) except (e)(S) and (B) and the 

reference to listing releases in CERCIJS 

in (h), which are uniquely Federal 

determinations; · · 


vi. Section 300.415 (on removal 

actions) except (a)(2), (b)(2)(vii), (b)(5). 

and (g); 


vii. Section 300.420 (on remedial site 

evaluation); 


viii. Section 300.430 (on PJ/FS and 

selection of remedy) except paragraph 

(f)(3J(iv)(FJ which applies only to Fund­


... ~anced responses; andand · ··· •... 
iX. Section .3Q0.435 (on remedial iv. CERCLA section 123. Claims by a 

design/reme4ial action,·oper_ation andgeneral purpose unit of local government 
maintenance). · · ·· . · · · · ' - ~for reimbursement of teµiporary 

emergency measures costs (see 40 CFR These sections have been Chosen to - .. _ 
Part 310). assure protection of human health and · . 

In order for a person to recover the the environment. EPA has omitted those 
costs of his or her response action from NCP sections that pertain to 
the Fund or from another pel'!lon. several organizational matters and other areas 
conditions must be met. The remainder of concern that are unique to the 
of the paragraphs in the new subpart government. . 
examine each of the above cost in addition, the regulation specifically 
recoverY mechanisms and give a more. states that other persons must provide 
in-depth description of the conditions an opportunity for public comment 
that must be met. concerning the selection of the response 

2. Consistency with the NCP for the action. The regulation identifies the 
purpose ofcost recovery. Section sections of the proposed NCP regardir:g 
t07(a)(4)(D) authorizes parties other than public participation (except 
the Federal government. Stales, or administrative record and information 
Indian Tribes to recover from liable repository requirements sta:ed· therein) 
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that a response action must comply with 
in order to be consistent with the NCP: 

a. Section 300.155 (on public 
information and community relations); 

b. Section 300.415(n) (on community 
relations during removal actions}; 

c. Section 300.430[c) (on community 
relations during RI/FS and aelection of 
remedy) except (5); 

d. Section 300.430(f)[1), (2), and (5) (on 
community relations during RJfFS and 
aelection of remedy): and. 

e. Section 300.435(c) (on community 
relations during RD/RA and operation 
and maintenance). 

Alternatively, EPA intends that a 
response action will be considered 
consistent with NCP public participation 
requirements if the person taJdns the 
response action complies with 
appropriate State or local requirements 
which provide a aubstantially equivalent 
opportunity for public involvement in 
the choice of remedy. 

Further, the regulation auggeats that 
other persons consider the methods of 
remedying releases listed in Appendix D 
when selecting the appropriate remedial 
action. 

The requirements listed above are to 
be complied with where pertinent to the 
particular response action. By setting 
forth these requirements. EPA wishes to 
clarify that it is not EPA's objective to 
limit the discretion of Federal courts in 
determining what constitutes substantial 
compliance with the NCP or making 
CERCLA cost recovery awards. The 
courts, rather than EPA. will make the 
ultimate determination of what response 
costs parties may recover pursuant to 
CERCLA section 107. Nevertheless, as 
the primary agency charged with the 
implen:.entation of the statute, EPA has 
an interest in this matter, and believes 
that its interpretation of the statute 
merits judicial defere::ice. EPA believes 
it has an obligation. in promulgating the 
NCP, to explain when actions by non­
governmental entities are consistent 
with the NCP. This obligation is 
particularly impcrtant given the · 
widespread confusion and conflicting 
judicial interpretations of the issue. See 
e.g., Walls v. Waste Resources Corp .. 
761 F .2d 311 (6th Cir. 1985); Pinole Point 
Properties, Inc. v. Bethlehem Steel 
Corp., 596 F. Supp. 283 (N.D. Cal 1984); 
Bulk Distribution Centers, Inc. v. 
Monsanto Co., 589 F. Supp. 1437, 1442-44 
(S.D. Fla.1984);/ones v. Jnmont Corp.• 
584 F. Supp. 1425, 1430 (S.D. Ohio 1984}; 
Cfty ofPhiladelphia v. Stepan Chemical 
Co .. 544 F. Sapp. 1135 (E.D. Pa. 1982). 

Moreover, EPA intends that providing 
a list of requirements to be complied 
wit.'i in order to be consistent with the 
NCP will enhance the probability of a 
successful cost recovery action. thus 

providing an Incentive to other persons 
to undertake response actions. 

3~ Deletion ofrequirements regarding 
response actions that are "not 
inconsistent with the NCP. "EPA la 
proposing to delete the language of 
current NCP I 300.71(a)(2) regarding 
which aections of the NCP must be 
complied with for governmental 
response actions to be "'not Inconsistent 
with the NCP." EPA believes that 
CERCLA contemplates a different 
atandard of proof for actions conducted 
by the Federal government, States. or 
Indian Tribes. EPA does not propose to 
define what actions are "'not 
inconsistent with the NCP," and would 
leave that determination to cue-by-case 
decillionmaldng. 

4. Summary ofrevisions lo language 
regarding consistency with the NCP. Jn 
today'a proposed rule, as well aa In the 

. current NCP, EPA makes it absolutely 
clear that no Federal approval of any 
kind is required for a cost recovery 
action under CERCLA section 107. The 
main effect of today's proposed 
revisions to Current NCP f 300.71(a)(2) is 
to specify in further detail what other 
persons must do in order to act 
consistently with the NCP. 

5. Deletion ofcertification authorities 
from the NCP. EPA proposes to delete 
current NCP f 300.71(c) regarding 
certification of organizations to conduct 
site response activities because EPA 
believes that preauthorization of each 
response claim is a sufficient means of 
determining the capability of applicants 
to perform proposed response actions. 
EPA is also concerned that its 
certification of organizations would be 
used as a marketing tool, possibly 
leading to public misperceptions 
regarding the quality of performance by 
certified firms. Today's proposed 
revisions incorporate that earlier 
propcsed change. 

6. Additional statutory authorities for 
tl1e recovery ofresponse costs. Subpart 
H refers to new mechanisms for 
reimbursement of response costs added 
by the 1986 CERCLA amendments: 

i. Section 106{b). whereby a person 
who has.complied with a section 106{a) 
enforcement order issued after October 
17, 1986 may petition the Fund for 
reimbursement of response costs if he or 
she is not liable for the release, or, if 
liable for the release, can subsequently 
demonstrate that the order, or a portion 
thereof, was arbitrary and capricious; or 
not otherwise ln accordance with the 
law; and 

ii. Section 123, which authorizes any 
general purpose unit of local government 
to petition the Fund for expenses 
incurred in providing temporary 
emergency measures. Such 

refmburaement may not exceed $25.000 
for a single response. EPA bas issued an 
interim final regulation (see 52 FR 39396, 
October21.1987)establishing 
procedures for such actions. 

B. Other Revisions 

1. Clarification and reorganization of 
requirements forpreauthorization of 
responses by other persons. The 
language in current NCP I 300.25( d) baa, 
for the moat part, been retained. 
However, the language bas been 
reorganized. and minor darifications 
and amplifications to existing language 
are proposed. Preauthorization Is an 
established requirement. EPA Is not 
considering revising it and doea not 
solicit comment on the requirement 
itself. 

The proposed revisions clarify that in 
order to receive EPA'• prior approval 
the applicant must demonstrate not ouly 
the technical and other capabilities 
necessary to respond safely and 
effectively to releases, but also establish 
that the action will be consistent with 
the NCP a.a established by this section. 
The capability of an applicant to 
perform a proposed action will be 
evaluated on a case-by-case basis. since 
an application for preauthorization must 
be filed with respect to each proposed 
action. EPA intends to propose a 
separate regulation setting forth the 
procedures for applying for 
preauthorization and for presenting a 
claim for reimbursement of response 
costs. 

2. Impact ofnew CERCLA section 122 
settlement provisions on otherporly 
response. Section 122(b) of CERCLA 
adds a provision that allows potentially 
responsible parties to be reimbursed 
through Mmixed fwiding" agreements. 
Mixed funding agreements permit EPA 
to reimburse parties to settlement 
agreements for certain response actions 
that the parties have agreed to perfonn 
and that EPA has agreed to finance in 
part. EPA proposes to add a new 
paragraph to the aection on claims to 
stale that a claim by a party determined 
by EPA to be potentially liable under 
aection 107 of CERCLA. including a 
State or a political aubdivision thereof. 
will receive EPA'a prior approval to 
submit claims only in accordance with 
an order issued pursuant to section 106 
of CERCLA. or a settlement with the 
Federal government in accordance with 
section 122 of CERCLA. Consequently, a 
State or its political subdivision can 
submit claims under these aectiona in 
the context of enforcement actions 
taken by EPA. Where such persons are 
not determined by EPA to be potentially 
liable under section 107 of CERCL\, but 
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act in their capacity as a unit of 
government. they may receive funds 
from the Fund for section 104 response 
action as authorized by section 111(a)(1) 
of CERCLA. A political subdivision of a 
State Is treated as a State for the 
purpose of section 107. 

3. Grants for technical (lllSistanre 
Current NCP I 300.25(d) refers to 
cooperative agreementa and contracts. 
·Amendmenta to CERCLA section 111 
authorize technical a88istance granta 
pursuant to secUon 117(e). Cooperative 
agreements and grants, when taken ... : 

considered all relevant factors in 
selecting the response and that 
interested parties have been given 
adequate notice and an opportunity to 
participate in that aelection. 

L Judicial review. Section 113(j)(1) of 
CERCIA provides that judicial review of 
any iuuea concerning the adequacy of 
any response action ahall be limited to 
the administrative record. .Section 
113fil(2) provides that the coUrt ahall 
uphold the selection of a response .. 
action unleas the objecting party can 
demonstrate, based on the 

together, are generally ieferred to as . . . . administrative record, that the decision 
"a88istance agreements." EPA la .. , ....-~ waa arbitrary and capricious, or : . 

. proposing to revise I 300.25( d) to refer to. otherwise. not in acco~ce with law. 
"procurement contracts or assistance . . Theae atatUtory provisions codify well­
agreementa.~ · · . .:. ~ :... .". eatal>_Iiahed principles of ~dministrative 
Subpart I-Administrative Record for ·. . 
Selection ofResponse Action . 

. 
Proposed Subpart I of the NCP la 

entirely new. It implementa CERCLA 
requirementa concerning the 
establishment of an administrative 
record. Section 113(k)(1) of CERCLA 
requires the establishment of an 
administrative record that contains the 
documents that form the basis for the 
selection of a CERCLA response action. 
in addition, section 113(k)(2) requires · 
the promulgation of regulations 
establishing procedures for the 
participation of interested persons in the 
development of the administrative . 
record. · · · · 

EPA is proposing regulations ·. · ~ · 
regarding the administrative record that '·· 
include procedures for public 
participation. This will ensure the . 
development of a complete and accurate 
record by all parties responsible for 
compiling records, because procedures 
for establishing and maintaining the 
record are closely related to the 
procedures governing public 
participation. 

Because this subpart is entirely new, 

the following discussion is not divided 

into major revisions, other revisions, · 

and pointa of clarification. Instead. ft 

explains the purpose ·of the 

administrative record and then generally 

provides a paragraph by paragraph 

explanation of the proposed regulations. 

A. Bn~und and Purpo~ 

Under CERCLA. the administrative 
. record established under aection 113(k) 
serves two primary purposes. First, 
under section 113[j), judicial review of 
any issue concerning the adequacy of a · 
response action is limited to the 
administrative record. Second. section 
113(k) requires that the administrative 
record be used as a vehicle for public 
participation in the selection of the 
response action. ensuring that EPA has 

law concerning the applicable atandard 
an~ scope of re~ew_for 1!1forma1 agency
actiona. The legislative hiatory of . 
section 113 demonstrates that it is 
Intended to clarify and confirm the 
applicability of these administrative.law 
principles to CERCLA response 
aelection. (See S. Rep. 99-11, 99th Cong~ 
tat Sess. 57 (1985); H.R. Rep. ~253. 99th 
Cong., tst Se88. 82 (1985); Cong. Rec. H 
11084 (daily ed. Dec. 5, 1985)). 

Limiting judicial review of the 
selection of a response action to the 
administrative record ensures that 
litigation on the selection of the 
response action focuses on the selection 
in light of the uuormation available to 
the decisionmaker at the time the 
response was selected. Judicial review 
liinited to the administrative record 
contributes to the overwhelming public 
interest in effecting the expeditious 
cleanup of potentially health- and 
environment-threatening hazardous 
waste sites and ensures that all 
interested persons may participate 

. equally ii:rthe administrative 
decisionmaking process. The principal 
effect of limiting judicial review to the 
administrative record is that courts will 
not engage in de novo fact-finding · · 
during their review of a challenge to the 
decision to select a certain response. 
Thus, record review of response 
aelection decisions would mean that 
persons challenging the response 
decision could not depose, examine or 
cross-examine on-sci:ne coordinators 
(OSCs), remedial pro1ect managera 
(RPMs), government ci:lnsultants, or · 
declsiorimakera with respect to the 
response decision or engage in 1ll!Y other 
discovery activities. Also, the imposition 
of long and costly trial-type procedures 
in section 106 actions would greatly 
delay response. 

2. Public participation. Sections 

113(k)(2) (A) and (B) of CERCLA require 

the promulga lion of regulations 

establishing procedures for the 


participation of interested persons in the 
development of the administrative 
record. Participation by Interested 
persons, where appropriate, will ensure . 
that EPA has considered the c;oncems of 
the public, including potentially 
responsible parties (PRPs), In selecting 
the response action. In addition,{or 
purposes of administrative and judicial 
review, the administrative record can 
contain docmnenta that reflect the views 
of the public, ~uding PRPs and those 
not party to any judicial proceeding, 
concerning the aelection Ofa respOn&e 
action. • :. · · · 

For remedial ai:tioni. iection 
113(k)(2}{B) of CERCLA establishes the 
following minimum procedures for · ' 

. public participation: · · ·. 
i Notice to potentially affected 

persons and the public, accompanied by 
a brief analysis or the plan and 
alternative plans that were considered; 

li. A re·asonable opportnnlty to 

comment and provide information · 

regarding the plan: · · - · : · · 


iii An opportunity for a public 

meeting in the affected area, In 

accordance with section 117(a)(2) of 

CERCLA: . 

iv:A response to each of the 

significant comments, criticisms, and 

new data aubmitted In written or oral 

presentations: ·and ­

v. A statement of the basia and 

purpose of the selected action. . 


These requirements are virtually the 
same as those required by section 117 of 
CERCLA concerning public participation 
for remedial actions. These public .. 
participation requirements are proposed 
for codification today in§ 300.430 of 
Subpart E of the NCP. Subpart I expands · 
on the public participation requireuients 
of Subpart E. 

Because the nature of removal actions 
often involves the need·for prompt. · ­
action. the procedures proposed today 
for public participation in removal 
actions are quite different from those for 
remedial actions. Removal authority · . 
allows the lead agency to move quickly 
in situations where prompt lead agency . 
action Is warranted. Section 113(k)(2)(A) 
of CERCLA require• that there be 
"appropriate" partii:ipation of interested 
persons in the. development of the · 
administrative record aupporting 
removal actions. The legislative history 
of this section states that these public · 
participation requirements "are not · 
intended to hamper emergency removlll 
actions. Nonetheless, the Administrator 
Is directed to develop appropriate 
participation procedures for removal 
actions and should follow these 
requirements to the maximum extent 
practicable." (H.R. Rep. 99-253, 99th 
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Cong. 1st Sess.. 1985. at 82}. Public 
participation requirements for removal 
actions are addressed in I 300.415(n) of 
today°• proposed regulations. Additional 
public participation procedures in the 
development of an administrative record 
for a removal action are addressed in 
I 300.81.0. The public participation 
procedures are designed to ensure an 
appropriate level of public involvement 
for removal ac,tions without causing 
unnecessary delay. In general, where 
there b time to solicit public comment 
before the selection of a removal action, 
the lead agency will do so. Public 
participation procedures for removal 
actions are described in greater detail 
below. 

B. CWTent Record Requirements 

Section 113[k)(2)(C) of CERCLA states 
that until regulations on the 
participation of interested persons in the 
development of the administrative 
record are promulgated. the 
administrative record shall consist of all 
items developed and received pursuant 
to current procedures for selection of the 
response action. including procedures 
for the participation of interested parties 
and the public. Current procedures on 
public participation in the selection of 
response actions include an extensive 
community relations program through 
which interested persons have notice of 
information throagh notices in local 
newspapers, community relations 
mailings, public meetings, and letters, 
including notice letters to potentially 
responsible parties. An adequate record 
should be compiled and maintained 
through use of current procedures for 
sites where the remedial investigation or 
removal action has already begun prior 
to promulgation of these regulations. 
These proposed administrative record 
requirements build upon and formalize 
existing procedures for the exchange of 
information on the selection of a 
response action. 

The cutoff date for the applicability of 
these regulations is based on when the 
administrative record file must flJ'St be 
made available under these regulations. 
The lead agency may not be able to fully 
comply with regulations concerning 
compilation of the record which are 
promulgated after a record has already 
been compiled and made available at or 
near a aite. Thus, at such sites, the lead 
agency will comply with these 
regulations to the extent practicable. 

C. Summary of New Subpart I 
1. Establishment ofan administrative 

record(§ 300.800). As explained earlier, 
&ection 113(k) requires the establishment 
of an administrative record consisting of 
the documents that form the basis for 

the •election of a response action. An . 
admini1trative record is the compilation 
of documents considered or relied on by 
the agency in making a decision: in this 
case, the 1election of the response 
action for the site. Proposed f 300.800(a) 
codifiea this atatutory provision and 
provides that such establishment is the 
responaibility of the lead agency. The 
regulation ·also uses the term 
.. administrative record file" to refer to 
documents which the lead agency 
anticipates will be included in the 
administrative record when the decision 
on response action selection is made. 
The administrative record file contains a 
body of documents which increases as 
documents are added and does not 
nec:essarily constitute the final 
administrative record. 

The term "docwncnts," alao used in 

the preamble and proposed regulations, 

ia intended to be very broad. It includes 


' writings. drawings, graphs, charts, 
photographs, and data compilations 
from which information can be obtained. 
It does not include physical aamples. 

Section 300.&00(b) addresses 
administrative records for Federal 
facilities. Executive Order 12580 
authorizes Federal agencies to establish 
the administrative record for selection 
of response actions for Federal facilities 
under their jurisdiction. custody, or 
control. EPA. however, is required to 
promulgate regulations establishing 
procedures for the participation of 
interested parties in the development of 
the record. Federal agencies must 
compile and maintain records as 
required by this 1ubpart. as finally 
promulgated. Section 300.800(b) also 
clarifies that although the Federal 
agency is responsible for compiling and 
maintaining the administrative record. 
EPA may furnish documents which the 
Federal agency is to place in the 
administrative record file to ensure that 
the administrative record includes all 
documents which form the basis for the 
selection of the response action. 

Section 300.800{b)(2) provides that 
when EPA (or the United States Coast 
Guard (USCG)) is the lead agency at a 
Federal facility, EPA (or USCG) shall· 
compile and maintain the record. 
Executive Order 12580 delineates cases 
in which EPA (or USCG) is the lead 
agency. EPA ia the lead agency, for 
example, at Federal facilities conducting 
on-site emergency removal actions · 
(other·than at DOD or DOE Facilities). 
The USCG can be the lead agency at 
Federal Cacilitiea with on-site emergency 
removal actiona in the coastal zone. 

Section 300.800(b)(3) requires that 
when EPA ia involved in the selection of 
a response action at a Federal facility on 

the NPL. the Federal agency shall 
provide EPA with a copy of the index of 
documents included in the 
administrative record file. the RI/FS 

· worlcplan. the RI/FS released for public 
comment, the proposed plan. any public 
comments received on the RI/FS and 
proposed plan, and any other documents 
requested by·EPA on a cue-by-case 
basis. EPA i1 involved in the selection of 
a reaponae action when It ia jointly 
selecting the response action with the 
Federal agency, aa-delineated in · 
Executive Order 12580. Such joint 
selection occun, for example, for all 
remedial actiona at Federal facilities on 
the NPL. In such cases. EPA must be 
sufficiently familiar with the contents of 
the administrative record to be able to 
select jointly the reapoaae action. 

EPA considered other options for 
involvement in the development of the 
administrative record for Federal 
facilities, such as periodic visits to the 
Federal facility to review the 
administrative record file as it is 
compiled. receipt of the entire contents 
of the record file for all NPL sites, and 
receipt of the entire ·contents of the 
record file for all response actions at all 
Federal facilities. EPA has tentatively 
rejected these options u being overly 
burdensome. EPA believea that the 
preferred option allows enough 
flexibility for EPA to ensure that the 
response action selected by the Federal 
agency adequately accounts for the 
concerns of the public, is consistent with 
response action selection at noncFederal 
facilities. and allows EPA to be 
sufficiently involved in the decision 
when it is jointly selecting the response 
action. EPA solicits comments on 
alternative procedures for.EPA'• 
involvement in the development of the 
administrative record for Federal 
facilities. 

Section 300.800{c} specifies that it is 
the responsibility of the State to compile 
and maintain administrative records at 
a State-lead site. Section 300.SOO{c) 
applies only if EPA and the State 
formally designate the State as the lead 
agency for a site as specified in Subpart 
A under the defmition of lead agency. 
The requirements for State-lead 1ites are 
1imilar to those for Federal agencies 
compiliag administrative records for 
Federal facilities at which EPA is 
involved in the 1electiou of the response 
action. EPA is proposing that the State 
provide EPA, commencing at the time 
the administrative record file ls first 
made available to the public, with the 
index of documents included in the · 
administrative record file. The issues 
relating to this requirement are similar 
to those outlined above for Federal 
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facilities. Additionally, EPA may require 
that States place additional documents 
in lhe record file to ensure that the 
administrative record includes all 
documents which form the basis for the 
1election of the response action. . 

Section 300.800(d) provides that . . 
Subpart I applies to all response actions 
taken under 1ection 104 of CERCLA or 
aought. 1ecured, or ordered . . _ . 
administratively or judicWly under : · . 
aection 106 of CERCLA. The atatutory .. 
language of section 113(j){1) atates that 
In any Jiidiclal action under this Act. . 
judicial reView ofany issues concerning 
the adequacy or any respome action 
tabin or ordered by the President shall 
be limlted to the a~traUve record. _ 
It hBI been· argued that aection 1130)(1) 
of CERCLA does not apply to injunctive 
actions taken under aection 106, and 
that the literal meaning of the phrase 
"taken or ordered by the President" 
does not include section 106 actions for 
injunctive relief unless an . 
administrative order ls issued. 

The statutory language or sections . 
113{)1 (1) and (2), when read together; 
indicates that this narrow interpretation 
of section 113(J1 is incorrect. Together, 
sections 113(j) (1) and (2) provide that 
judicial review of any response action is 
limited to the administrative record. In 
addition. section 121 of CERCLA 
expressly provides that the President 
shall select all remedial actions to be 
carried out by EPA under aeCtion 104 of 
CERCLA or secured tnKler section 106. 
No exception for section 106 injunctive 
actions was made. 

Accordingly, consistent with the 
statutory language and congressional 
intent. EPA is clarifying that limiting 
judicial review of response action 
selection to the administrative record 
applies to all actions taken under 
section 104 of CERCLA. or aought. 
secured. or ordered administratively or 
judicially under section 106 of CERa.A. 

Section 300.BOO(d) further provides 
· that Subpart I only applies to those sites 
at which the remedial investigation 
commences or the action memorandum 
is signed after the promulgation of these 
regulations. For !hose sites 
grandfathered by paragraph (d), 
paragraph (e) provides that the lead 
agency shall comply with these 
regulations to the extent practicable on 
a case-by-case basis. This does not 
mean that administrative records are 
not required for these 1ltei or that 
judicial review of the selection of a 
response action at theae 1lte1 will not be 
limited to the administrative record. 
Rather, as explained earlier, thia 
provision simply recognizes that there 
will be ongoing actions al which the 
final regulations cannot be complied 

with in full. The public participation 
procedures for remedial acUons outlined 
in section 113(k)(2){B) and 117. of the 
statute and diacuased earlier in this 
preamble, however, are applicable to 
any Record of Decision (ROD) signed 
after October 11, 1986, the date that. in 
seneral. the amendments to CERCIA 
took effect. . . - · ··. 
· Subpart I doe1 not apply to third party 

cleanups, Le., those not undertaken 
pursuant to sections 104. 106, or 111 of 
CERCIA Under this proposal auch 
cleanups need not comply with these · 
administrative record requirements. 
Section 300.800(d) does not require that , 
·state actiom for coatrecovery under 
aection 107 olCERCLA. where the State 
used only lta own authoritie1 to con~ 
a respome action, comply with this . 
1ubpart. Ifa State la 1eeking to recover 
costs from responsible parties under 
aection 107 of CERCLA. EPA may wish 
to require that States comply with this 
1ubpart to expedite judicial proceedings 
in such circumstances. EPA solicits 
comments on whether these regulations 
1hould apply to th0se 1ituations. 

2. Location of the administrative 
record(§ 300.805). Section 113(k)(1) of 
CERCLA requires that "the . 
administrative record shall be available 
to the public at or near the facility at 
issue. The President also may place . 
duplicates of the administrative record 
at any other location." EPA proposes to 
require that the administrative record 
file generally be located in two places. 
First. as provided by the statute, the 
record file shall be located at-or near the 
facility at issue. (To conform to the 
terminology of the rest of the NCP, the 
term "site" will be used in this subpart 
as a substitute for the term "facility" 
used in the statute.) 

In addition. EPA proposes that the 
administrative record file be located at 
an office of the lead agency or other 
central location. Examplea of central 
locations include an EPA Regional 
Office, an EPA field office, a Federal 
agency equivalent to an EPA Regional 
office. or, for State lead sites, a State 
environmental agency office. EPA • 
considered making the central location 
requirement optional. but concluded lhat 
the lead agency ha1 more control over 

. the maintenance of the nece1SBry · 
documents at the central location than 
at or near the site. h desaibed below, 
the file at or near the 1ite should contain 
a copy of most of the document• · 
Included in the administrative record 
file at the central location. 

Under I 300.805, the file at the central 
location must contain all documents 
which are part of the administrative 
record except certain verified sampling 
data, quality control and quality 

assurance documents, chain of custody 
forms. and publicly available technical 
literature. These documents, which me 
part of the record. may be located . 
elsewhere, as provided in I 300.805 (a) 
and (c), and explained further below. 

The administrative record file at or 
near the lite at luue mould be located 
at one of the information repoaitariea : 
which may already exist for community., 
relations pwposea. The information 
respository, maintatned by the 
community relations coordinator. ma7 .; 
c:Ontain additional infonnation which ii ; 
of interest to the public. but-which daa · 
not form a basis for the response action·· 
decision. Examples of such information · 
include newsj>aper articles. preu · . 
releases. and infomi.ation concerning the 
NPL listing. If there ii no ~ting . · , 
community relations information . 
repository, or the information repository 
ii inadequate for maintaining the . 
administrative record file. the file may .. 
be located in some other publicly •. 
accessible place. EPA is considering and · 
seeks comments on limiting the 
information which much be available at 
or near the 1ite in aituations where the 
record 11 too voluminom for the publicly 
accessible location. Typically, local 
libraries, town halls. or public schools 
are used as publicly accessible 
locations. 

EPA may make the administrative 
record file available to the public in 
microform. EPA may microform,.copy 
documents that form the basis for the 
selection of a CERCLA response action 
in the regular course of business. The 
microform copying will be done in 
accordance with teclmical regulations 
concerning micrographics of Federal 
Government records and EPA records · 
management procedores. 

EPA proposes that aome information· 
need not be physically located at or 
near the site because of the substantial 
administrative burden this would pose. 
The information not available at or near 
the site would. however, always be 
available to the public at another· 
location. For example, I 300.805(a) .. 
provides that certain types of technical 
information may be located in the 
central location or elsewhere. nch as • 
contract laboratory or field office. The 
index to the administrative record file. 
which will be included in the 
administrative record file both at or near 
the site and at the central location. must 
Indicate where the information ii 

-located and how it can be obtained for 
inspection. Thus. such information 
continues to be eesily accessible to 

.Interested persona. Examples of such 
Information include validated sampling 
data. which are normally summarized In 
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data summary aheets and are quite 
voluminous, documentation of quality 
assurance and quality control which ia 
normally summarized in the remedial 
im·estigation/feasibility study (RI/FS), 
and chain of custody forms. These types 
of documents may be stored in the EPA 
Regional office, contract labOratory 
office that conducted the testing. State 
environmental agency office, or 
elsewhere, as appropriate. 

Section 300.805(b) provides that 
guidance documents not generated for 
the particular site for which an 
administrative record is beinB compiled 
may be maintained in a library at the 
central location. The guidance 
documents need not be in each aite­
specific administrative record file at the 
central location or at or near the site at 
issue. EPA anticipates that each EPA 
Regional office will maintain a central 
libracy of guidance documents which 
are frequently cited u a basis for 
selecting a response action. Thia 
approach eliminates the need for 
reproducing copies of the same 
document for each 1ite record. The term 
guidance document includes issue­
spccific policy memoranda as well as 
formal guidance documents. Examples 
of such guidance documents and iasue­
specific memoranda include the R1/FS 
gu!d:mce document, guidance on risk/ 
exposure assessments, guidance on 
applicable or relevant and appropriate 
requirements, memoranda on maximum 
contar.tlnant levels. and guidance on 
testing for specific contaminants. 

Guidance documents and memoranda 
which are generated for a particular 1ite 
must be placed in the site-specific 
ad.-n.inistrative record file. (For example 
a document on d.iox.in contamination at 
XYZ site must be placed in the XYZ 1ite­
specif.c administrative record file. If it is 
also used a1 a guidance document on 
the cleanup of d.iox.in at other sites, it 
may be located only in the central 
library rather then physically In the 
administrative record file at those other 
sites.) The central library of guidance 
documents will be available to the 
public. 

EPA proposes in I 300.805{c) that 
publicly available technical literature 
not generated for a lite at issue need not 
be located at or near the 1ite at issue, in 
the central library of guidance 
documents or in the 1ite-apecific 
administrative record file, provided that 
It ia listed in the index to the 
administrative record. Copyright laws 
may bar the copying of these materials 
without specific approvals. EPA 
believes that expending Superfund 
resources on obtaining copies of 
publicly available technical literature ia 

not appropriate. Examples of publicly 
·available technical literature include 
widely med engineering handbooks on 
ground-water monitoring, and articles 
from technical journals, which are 
readily available In technical libraries. 
The index must list these documents 
1eparately and indicate information on 
their availability, or, the literature may 
already be cited In a document Included 
in the record. 

Technical literature, however, which 
ia not senerally available 1hould be 
included in the 11te-specific 
administrative record file. Because these 
documents are by definition not easily 
obtainable, they 1hould not limply be . 
Indexed. They generally will not be used 
for many 1ites: therefore, it 11 ajso not 
appropriate to include them In the 
central library of guidance documents. 
The library should be reserved for 
documents which are frequently nsed to 
aelect response actiona. Examples of 
technical literature not generally 
available include articles from technical 
journals or unpublished documents not 
available through the Library of 
Congress or not circulated to technical 
libraries. 

Section 300.805(dJ provides that 
documents included in the confidential 
portion of the administrative record file 
shall be located only in the central 
location. Since the public cannot rei.iew 
the confidential and privileged 
information, there is no reaaon to 
require that such information be 
maintained at or near the site. 

EPA i• proposing in I 300.805(b)(5) 
that, for reasons of administrative 
feasibility, an admiDiatrative record file 
for emergency removal actiona where 
on-site activities cease within 30 days of 
initiation need only be available for 
public Inspection at the central local.ion. 
Emergencies are those act.ions with little 
or no lead time and generally of very 
1hort duration-for example, a highway 
1pill. The benefitl of placing the record 
file at or near the site are outweighed by 
the administrative burden on the 
reaporise to 1uch emergencies. Where 
feasible, a not.ice may be placed at the 
1ite explaining that the administrative 
record file will be available for public 
inlpection at the EPA Regional office (or 
other central location). 

S. Contents of the administrative 
record(§ 300.810). The admlniltrative 
record under 1ection 113{k) conalats of 
documents which form the basis for .the 
aelectlon of a reaponae action at a 
particular site. In determining which 
documents form the basis for the 
response action. 1.e~ wlrat conititutea a 
complete record, the lead agency shall 
include all documents considered by the 

declalonmaker. iDcludiDs thoee relied 
upon by the decisionmaker In electing 
the response action. · : 

It mould be noted that documents 
conatituting the administrative record 
for selection of a raponae action are 
only a eubset of documents that the lead 
agency may have compiled with respect 
to a 'particular lite. The lead agency will 
also have general-filel consisting of 
documents relevant to other aspects of a 
aite. 

Section 300.810 clieCUH1 lf!DerallY 
what 1hould be contained in the 
admlnl1trative record file for re1ponae 
1election and what 1hould be excluded. 
Section 300.810(a) 1tate1 that It 1hould 
contain factual information; data; 
analY1i1 of the fa~ Jnformation and 
data: guidance documenta: technical 
literature: llte-1peclfic policy 
memoranda: documents received. 
publi1hed. or made available to the 
public under II 300.815 and 300.820 of 
this 1ubpart decision documents; and 
enforcement orders. In addition. an 
index listing the documents contained in 
the administrative record file mould be 
included at the beginning of the record 
file. 

The following is a list of documents 
which typically, but not in all cases, 
ahould be part of the adm.in.iatrative 
record for aelection of a remedial or 
removal actioIL (For purposes of th.is 
subpart. an R1/FS 1hould be included as 
a component of a remedial act.ion 
record.) Only documents with.in each 
category which form a basis for 
aelecting the response action will be 
part of the record (Le~ although 
correspondence ia l.i1ted under public 
participation. correspondence on 
liability issues ii not part of the record). 
Thia list is intended to be illustrati\•e, 
but not necessarily required al each site 
or complete. 

LContents ofRemedial Action 
Administrative Record. 

(a) Factual Information/Data. 

Sampling plan. 

Validated aamp~ and analysis data. 

Chain of custody forms. 

Project plan or program plan (QAPP). 

Preliminary a11eument report. 

Site lnvelrtigation report. 


-Jmpection report&. 
Rl/FS final workplan. 
·Amendments to final RI/FS workplan. 
Summary ofremed.ial action 

alternatives (used In c:onjunction with 
early 1pecial notice letters). 

Data summary 1heeta. 
Rl/FS. 
Techn.ical.atud.iea. 
Factual lnfonnation 1ubmitted by the 

public. hicluding PRPa. 

http:d.iox.in
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Documents 1upporting the lead 
agency's determination of imminent and 
substantialendangermenL 

(b} Policy and Guidance. 
Memoranda on policy decisions (alte­

!pecific and Issue-specific). 
Guidance documents. 
Technical literature. 
(c} Public Participation. 
Correspondence. 
Public notices. 
Public comments. 
Community relations plan. 
Notice leller1 to PRPs. 
Proposed plan. 
Transcript of meeting on Rl/FS and 

proposed plan, and walven under 
section 121(d} of CERCIA. 

Documentation of other public 
meetings. 

Response to significant comments. 
(d) Other Party Information. 

ATSDR health a11e.sment. 

Natural Resource Tniatee1 finding of 


fact and final reports. 
Documentation of State involvement 
(e) Decision Documents. 
Record of Deciaion. including 

responsiveness summary. 
(f) Enforcement Documents. 

Administrative orders. 

Consent decrees. 

Affidavits. 

Response to notice letters containing 


relevant factual infonnation. 
(g) Index. 
ii. Contents ofRemovalActio.-1 

Aciministratii·e Record. 
(a) Factual Information/Data. 

Sampling plan. 

Validated sampling and analysis data. 

Chain of custody forms. 

Preliminary usessment report. 

Site investigation report 

Inspection reports. 

Engineering evaluation/Cost analyai11 


report (EE/CA). 
Technical studies performed for the 

•ite. 
Factual information submitted by the 

public. including PRPs. 
Documents supporting the lead 

agency's determination of imminent and 
substantial endangerment 

(b} Policy and Guidance. 
Memoranda on policy decisions (1ite­

1pecific and issue-specific). 
Guidance documenta. 
Technical literature. 
(c) Public Participation. 
Correspondence. 
Public notices. 
Public comments. 
Community relations plan. 
Notice letters to PRP1. 
Documentation of other meetings. 
Response to significant comments. 
(d) Other Party Information. 
ATSDR health asse11ment. 

-Natural Resource Trustees finding of 
fact and final reports. 

Documentation ofState Involvement. 
(e) Decision Documenu. 
EE/CA approval memorandum. 
Action memorandum. 
(f) Enforcement Documents. 
Administrative orders. 

Conaent decrees. 

Affidavits. . 

Response to notice letters contafnfng 


releVant factual Information. 
(g)Index. . 
Several documenta In the liet above 

niqufre further explanation. First, 
Terlfied sampling data are Included on 
the list above. Data which have 
undergone quality auurance/quality 
control and are relied on mast be 
fncluded in the .record. Data which have 
been rejected ae inac:cmate, or will 
otherwille not be considered or relied 
upon. need not be included In the 
record. 

Second. EPA ii propoefn8 in 
I 300.810(a)(t) that documents 
supporting the determination of an 
imminent and aubetantial endangerment 
be part of the administrative record. 
EPA and other Federal qenciea have 
the discretion to conduct uaeumenta to 
c!etermine the extent of an imminent and 
substantial endangerment to the public 
health Ol' welfare or the environment 
due ta an actual or threatened releue of 
a hazardou.s aubstanoe. IfEPA chooset 
to exerciee its discretion to conduct such 
an assessment, the a11seument shall be 
included in the record. A detenninalion 
of an imminent and substantial 
endangerment is baaed on factual 
information which forms a balil for the 
1election of the. response action. As 
such. when a determination of an 
imminent and aubatantial endangerment 
is made, it i1 part of the record of the 
aelection of a ruponse action. EPA 
believes that judicial review of the 
determination that there is an imminent 
and subttantial endangerment in actiona 
under section 106 to enforce an order or 
for injunctive relief. therefore. is limited 
to the administrative record. 

Third, for a remedial action record. 
the list includes a summary of remedial 
action alternatives. 11iia summary will 
only be generated In conjunction with 
special notice letters EPA may iuue to 
PRPs pursuant to section 122(e) of 
CERCLA if the notice letter is iuued 

· prior to the availability of an RJJFS 
report and it appears neceuary to . 
inform interested persona of the lead 
agency' a direction on remedial · 

. 	alternativea. In this context. a aummary 
of remedial action alternatives would be 
generated if rw:easary to enable PRPa to 
make an informed good faith offer to 
undertake the remedial design or 

remedial action. Tlie.awnmary of 
remedial action alternativet abould be 
included ill the adminilltrative record 
file 10 that the public and not juat the 
PRPs have the information. 

F"mally. EPA la propoaing that notice 
letters to PRP1 be .incbaded in the· 
adm.iDistrative record. EPA.bu NCantly 
iuued guidance OD the J10tioe letters 
imied under Nction l22{e} of CF.RCLA. 
53 FR 5298 (February 23. 1S88). PRPI that 
J'IM:eive aotice letters are expected to 
become familiar with CERCLA. if they 
have not already done so. In light of 
DOtiee letten and general principlea of 
adminialrative Jaw, PRPI are on notice 
that an administrative record file will 
be, or ii, available for public inspection. 

SectiaD ~O(b) addre..ee 
document. which generally will not be 
included in the administrative record. 
The type of documenta referenced Jn 
I 300.stO{b) are thole which by 
definition are DOt appropriate for 
inclusion in the adminietralive record 
because they do not form a bui.I for the 

. aelection of the retpame action. Thae 
doc:umenta are apedfied In the 
regulation for purposes of clarity. 

Draft documenta. intemal memoranda. 
and day-to-day notes of staff generally 
will not be iDcluded in the 
administrative record. Examples of draft 
documents that will be included in the 
administrative record are those that 
were mDSidered or relied on in response 
action selection and never auperaeded 
by a final document. and those that 
contain material facts which do not 
appear in any other document included 
in the administrative record &le. The 
general rule, however, is that only final 
documents will be included in the 
administrative record. 

Exam.plea of internal memoranda 11Dd 
day-to-<lay notes ofataff which are not 
appropriate fur incluaion in the 
administrative record are documenta 
that express opinions or 
recammendatiom of staff to other staff 
or management. or internal pre­
deciaional dtv:nments that evaluate 
alternative viewpolrits. 

Section 300.810(c) addreases 
privileged doci•ments. Examples of 
privileged documents include, but are 
not limited to: doaimenta subject to 
attorney-client privilese and attorney 
work product excluaion. documentl 
subject to deliberative procesa privilege. 
and enforcement 1eD1itive information. 
Common law and other privilegea may 
beuserted. 

An assertion of confidentiality of 
Information does not necessarily 
eliminate the need to malce 111ch 
Information part of the administrative 
record. Ifconfidential information which 
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forms a basis for the selection or a 
response action ii not included in any 
other document in the administrative 
record, that information must be part or 
the administrative record. Section . 
300.810(d) requires that the information. 
to the extent feasible, must be 
1WDJDarized in IUch a manner as to 
make it disclosable to the public and 
placed in the administrative record file. 
If it ii not feasible to 1ummarize the 
information in a releasable manner, e.g., 
when the privilege appliel. directly to the 
information which form.a a bula for the 
selection of the response action. euch as 
confidential business information. the 
documents must be maintained by the 
lead agency in a confidential portion of 
the administrative record file. (Theae 
documents may be reviewed in camera 
in any eubsequent judicial proceeding.) 
The Index to the administrative record 
must list the confidential or privileged 
document even though the document 
will not be available for public 
inspection. Whether or not the 
information can be summarized in a 
releasable manner, the actual document 
containing confidential or privileged 
material must be included in the 
confidential portion of the 
administrative record file. In light of the 
nature of the information in the RI/FS 
and underlying documents and the fact 
that contamination levels are generally 
not privileged, this is not expected to 
occur frequently. 

It should be noted that aection 
104(e)(7) of CERCLA governs the extent 
to which information may be claimed 
confidential by persona required to 
pro";de information under that section. 
Where confidential business 
information is claimed, EPA will 
proceed according to regulations set 
forth in 40 CFR Part 2. 

4. Administrative record for a 
remedial action {§300.815}. Section 
300.815(a] provides that the documents 
included in the administrative record 
file for a remedial action ahall be 
available for public inspection at the 
commencement of the remedial 
investigation phase. Generally, the 
commencement of the remedial 
investigation phase occun when the 
final Rl/FS work plan is available. The 
regulations do not specify when the 
remedial investigation phase 
commences because thia may be a 1ite­
1pecific determination. EPA solicits 
commentt on whether the regulation 
ahould specify in greater detail when the 
lead agency must make the 
administrative record file for a remedial 
action available for public inspection. 
The file at that time ahould contain the 
documents which will form a basis for 

the selection of the reepome action 
senerated or received through the date 
when the admlnittrative record file ii 
first made avallable. Doc:wDenll 
generally available when the BJ/FS 
work plan ii approved inclnde a 
preliminary BHeSam.ent .report, lite 
inspection report, the BJ/FS work plan. 
underlying inapection report&. and the 
community relatione plan. From that 
time until the ROD ii 1lgned (except as 
provided In f 300.825, deecribed below) 
documenll which form the buis for the 
selection of the remedial action, lhall be 
added u generated or received to the 
administrative record file. 

The lead agency may establish a 
eystem allowing for periodic review of 
documenll where there are queetions as 
to whether the documents muet be 
included in the administrative record 
file. Quarterly or monthly updatel of the 
administrative record file may be 
appropriate in given 1ituatiom and 
allows the lead agency to analyze data 
ail.d organize it in a manner that will be 
meaningful to the public. In addition. it 
may eave the lead agency the time 
involved in making daily or weekly 
determinations on whether questionable 
documents should be added to the 
administrative record file. If there is no 
question that a document belongs in the 
administrative record file, e.g~ the Rl/FS 
report. the document should be placed in 
the record file as soon as practicable 
after its generation or receipt 

EPA proposes in I 300.815(a) that the 
lead agency publish a notice of 
availability of the administrative record 
file. The notice must be published in a 
major local newspaper of general 
circulation. u is required for the notice 
of availability of the proposed plan. {See 
f 300.430 of today's proposed rule.) EPA 
considered proposing that a notice be 
published in the Federal Regilter for 
wider circulation. but rejected 1uch a 
requirement as unnece11ary. EPA 
eolicits comments on whether auotice 
of availability of the record or of 
commencement of the public comment 
period should be published in the 
Federal Register. EPA alao cousldered 
proposing that a separate notification of 
known potentially reaponalble parties 
be made. Section t13(k)(2)(D) of 
CERCLA provldee that the President 
shall make reasonable efforte to Identify 
and notify PRPa u early a1 possible 
before eelection of a response a!=lfon. 
EPA will be issuing notice letters to 
PRPs under 1ection t22(e) of CERCLA 
early in the process in many lituatio111. 
Given these early efforll, as well as the 
notice in a local newspaper, EPA chose 
not to propose a separate notification of 
PRPahere. 

Section 300.StS(b) clarifiee that 
lnteretted persom may eubmit 
c:ommenll for inclusion in the 
administrative record file during the 
public comment period on the BJ/FS and 
proposed plan delCribed in I 300.430{() 
of Subpart E. The lead agency need not, 
however, respond to comments that 
were eubmitted prior to the public 
comment period on the propo1ed plan. 
although in many fnllancel. the lead 
agency will either make appropriate 
modificatiODI to the reapome action or 
respond In writins to thoee early 
c:ommentl. 

A written reeponae to.11gnificant 
·c:ommenll will be included in the 
administrative record file. The lead 
agency need not respond to any 
c:ommenll received during the public 
comment period until the cloee of the 
public comment period. Generally, 
reeponaea will be included in the 
reaponalveneu IWDDlBJY, which ii part 
of1he ROD. In responding to llgnificant 
commenll. the lead agency need not 
respond eeparately to each comment but 
may combine commenll by eubject or 
other category in the response. 

The public participation procedures 
for a remedial action are eet forth in 
f 300.430. Section 39Q.815[c) of Subpart I 
requires that compliance with the 
requirementt off 300.430(f) be 
documented for inclusion in the 
administrative record file. The 
requirementt of f 300.430(() include 
preparation of a proposed plan; 
publication of a notice of availability 
and brief analysis of the proposed plan; 
placing a copy of the proposed plan in 
the Information repository; providing an 
opportunity for the submission of 
written or oral comments on the 
proposed plan. RI/FS. and any waivers 
to cleanup standards under section 
t21(d)(4) ofCERCLA: providing an 
opportunity for a public meeting on the 
RI/FS, propoeed plan. and waivera to 
cleanup 1tandarda; preparing a 
trimscript of public meetings held during 
the public comment period; making the 
transcript available to the public: 
diacuasing significant changes to the 
proposed plan: responding to significant 
comments: and 1oliciting additional 
public comment and providing for other 
public participation procedures at the 
lead agency'• dilcretion prior to the 
adoption of the decision where new and 
1Ubatantlal inuee have been raised. It 
will generally be the practice of the lead 
agency that, whenever possible, 
documentt upon which the selection 
decision is baaed will be included in the 
administrative record file a1 soon as 
possible after they are generated or 
received. and no later than when the 
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decision document is elgned. This is 
intended to encourage maximum public 
participation ln the development of the 
record. 

Documente generated or received 
after the selection is made do not 
provide a basis for the decision and thua 
generally are not part of the 
adminiatrative record. except ae 
provided in I 300.825, discussed below. 

5. Administrative record for a removal 
action [§300.820). Section 300.820 
proposes requirements for 
administrative recorde for removal 
actions. It is divided into two parts. 
Paragraph (a) addressee "non-time­
critical" removal actione, Le.. those for 
which, based on the eite evaluation. the 
lead agency determines that a removal 
action is appropriate and that there is a 
planning period of at least six months 
before on-site cleanup activities must be 
initiated. Paragraph (b) addressee all 
other removal actions. 

Explanations of regulatory 
requirements and related i11ues which 
are the same as those for remedial 
actions will not be repeated here. Only 
requirements and issues specific to 
removal actions will be addreHed. 

Section 300.820(a)(l) provides that the 
administrative record file for a non-time­
critical removal action shall be 
available for public ins~ection when the 
engineer'.ng evaluation/coat analysis 
(EE/CA) report is made available for 
public comment. At that time, an 
administrative record file shall be 
established and made available to the 
public and shall contain all documents 
relevant to selection of the removal 
action generated up through that date. 
Documents generally available at that 
time include sampling data, a 
preliminary assessment report, a site 
irulpection report. the 'EE/CA approval 
memorandum. and the EE/CA. After the 
EE/CA report is available and until the 
Action Memorandum is signed (except 
as provided in I 300.825. discussed 
below). documents relevant to the 
selection of the removal action shall be 
added to the adminietrative record file 
as discussed in the remedial action 
lection of today's preamble. 

The public participation procedure& 
for non-time-critical removal actions are 
set forth in I 300.415(n)(3) of Subpart E 
of today's proposed regulations. Section 
300.820(a)(3) requires that compliance 
with I 300.415(n)(3) (i) through (ill) be 
documented for inclusion In the 
administrative record. The requirements 
of I 300.415(n)(3) (i) through (ill) include 
publication of a notice of availability 
and brief description of the EE/CA: 
making the EE/CA available to the 
public; providing a reasonable 
opportunity, not less than 30 days, for 

aubmi1111ion of commente after the 
completion of the EE/CA: and 
reeponding to lisnificant commente. 

Section 300.820(b) provides dlfferent 
procedure• for time-critical Including 
emergency, removal actiom. M 
explained earlier, section 113(k)(2)(A) of 
CERCLA requires proceduret for the 
.. appropriate" participation of Interested 
persons in the development of the 
adminilltrative record for removal 
actions. Appropriate participation is 
eignificantly different in situations 
where an action must be taken on short 
notice. Where the exigencies of the 
1ituation demand that cleanup be 
Initiated and often coinpleled within 
abort timeframea, public comment 
periods may delay expeditioua respome 
to the emergency. In view of 
Congressional Intent that public 
participation requirements not hamper 
or delay emergency removal actione. 
EPA has coneidered many options for 
the appropriate level of public 
participation. EPA must balance the 
benefits of public involvement in 
advance of the &election of a removal 
action against the need to proceed 
quickly in emergency situations. EPA 
believes that the requiremente proposed · 
today strike the correct balance. 

EPA has had to consider two 
questions in determining the level of 
participation for time-critical removals. 
First. at what point should the 
admirjstrative record file be made 
available to the public. and second. 
should there be a formal public 
comment period on the record? EPA Is 
proposing in I 300.820{b)(1) that for all 
time-critical removals (including 
emergencies), the record file ehould be 
made available to the public no later 
than 60 days after initiation of on-eite 
removal activity. EPA is chooeing to 
make the record available at this time 
recognizing that there will be many 
situations where immediate action must 
be undertaken to remove threats to 
human health and the environment 
before the administrative record file can 
be assembled and placed In a public 
docket for inspection. In reviewing 
typical removal actione. EPA found that 
generally containment or stabilization 
(i.e~ those activities taken to retard, 
reduce, or prevent the 1pread of a 
release or threat of release and 
eliminate any immediate threat) at 
removal sites often are completed 
within 60 days. Clearly, where 
circumstances warrant. EPA should 
focus on addressing the threat at a site, 
and attend to adminietrative procedures 
later. The proposal meets both EPA'• 
charge to protect human health and the 
environment and the requirement to 
provide for appropriate public 

participation. by requiring that the 
administrative record file be made 
available to the public no later than 60 
days after Initiation of removal 
activitiee. Making the record available 
involves: a11embling the adminietrative 
record file, identifying a publicly 
acce11ible location for the record file at 
or near the site, finding an acceptable 
newepaper and placing an 
advertisement in it to notify the public. 
and preparing for receipt and evaluation 
of comments. The propoaed requirement 
that the file be available "no later than" 
90 days does Dot preclude maldng the 
record file available at an earlier time, if 
circumltancea allow. · 

EPA is also propoeing In 
I 300.82.0{b)(2) that the lead agency 
shalL as appropriate. provide • 30-day 
public comment period to begin at the 
time the administrative record ia made 
available to the public. Generally, when 
thl' removal action lws not been 
completed. a public comment period will 
be considered appropriate at the time 
the administrative record file Is made 
available to the public. EPA requests 
comment on whether public comment 
should be solicited on activitiee that 
have already been completed at the time 
the record ia made available. 

EPA haa also considered other public 
participation procedures for time-critical 
removals. They include: 

i Requiring that the record file be 
made available immediately upon 
issuing the Action Memorandum, and 
delaying the Initiation of cleanup until 
after public comment ia solicited and 
responded to. This would allow 
maximum public participation in 
selection of the removal, but it is not 
coneiatent with the need to provide 
prompt response for protection of 
human health and the environment at 
the site. Such an approach would also 
be inconsistent with the legislative 
history which etatee that administrative 
procedu."es established under section 
113 should not hamper emergency 
removal actions. 

ii. Requiring that the record be made 
available "promptly" after issuing the 
Action Memorandum. and then 
eoliciting public comment "as time 
allows." EPA considered this as a way 
of addressing the Individual nature of 
removals, the different timeframee that 
may be involved. and the need to 
provide meaningful opportunities for 
public comment in cases where time 
allows. >.. diecussed earlier, EPA 
believes resources should first be 
directed toward mitigating threats at a 
time-critical removal site and that 60 
days of on-site work will allow this. 
However, EPA le concerned that a 

http:engineer'.ng
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standard of "prompt" availability ii too 
vague and would be a aource of 
controversy at each site. Thus. EPA 
believes an objective standard la 
preferable. Similarly, while providing for 
public comment "aa time allows" 
permits flexibility in the requirements, 
such a rule would require the exercise of 
judgment and would allow disputes over 
compliance with this requirement in 
Individual cues. In addition. as 
discussed above, it ii rare that there i1 
sufficient time before beginning a time­
critical action to solicit, comlder and 
respond to comments. 

iii Delaying the availability of the 
record until 120.days after beginning 
cleanup and then eoliciting public 
comment. This approach parallels the 
community relations requirements 
(within 120 days of cleanup for ongoing 
responses. a Community Relations Plan 
must be prepared and an information 
repository must be made available; see 
I 300.415(n)). This would increase the 
number of sites at which cleanup has 
been completed before the public ia 
notified. EPA believes that the Increased 
cleanup time provided under this option 
generally does not justify the delay in 
public involvement concerning response 
selection. 

iv. Requiring that the record file be 
made available after pedorming 
containment or stabiliution at a site 
where disposal is needed (over 25 
percent of removals do not require 
disposal) and delaying disposal until 
public comment could be solicited, 
evaluated and responded to. Thia 
approach attempts to balance the need 
for public comment with the urgency of 
the response, limiting the response 
selection undertaken without benefit of 
public input to t.'iose aspects of 
removals which must be conducted 
swiftly in order to protect public health 
and the emrironmenl 

There are two major difficulties with 
this approach. The first concerns 
precisely deficing "containment" and 
"stabilization" in this context and 
providing indicators to mark their 
completion. Vv"hile it is possible. baaed 
on experience, to eay that the 
containment or stabilization phase of a 
removal action is generally completed 
within 60 days of initiating work. it is 
much more difficult to determine such 
completion on a site-specific basis. 

The second difficulty with such a rule 
is that It fails to take into account 
several important factors which may 
malce such an approach infeasible in 
many cBBes. Specifically, delay of 
disposal activities may: (a) Create 
additional unnecessary risks to human 
health and the environment, and (b) 
ri!&!llt in needless expenditures of time 

and money. Site conditiom. weather 
conditions, location, public acceuibility, 
availability of approved diapoaa1 
facilities. availability of treatment 
facilities and the effect of the delay on 
the statutory time and money limitations 
on removals are only aome of the factors 
to be considered before a lite-by-eite 
determination could be made as to 
whether or not It was practicable to 
aolicit public comment. 

v. Ma1clng the record publicly 
available u in the proposal (Le .. no later 

. than llO daya after initiation of cleanup). 
but not formally soliciting any public 
comment. Given the need for quick 
action on time-critical removala. that 
they are generally limited in acope, and 
few cleanup options are feasible, this 
may be an appropriate approach. 'l'hia 
approach, however, would not provide 
the public with an opportunity for 
meaningful participation where It might 
be appropriate in specific removal 
situations. 

EPA solicits comments on the 

proposed and other considered 

approaches to public participation on 

removal actions. 


6. Adding document8 afteraelection of 
response action (§ 300.825}. New 
documents may be added to the record 
file after the decision document is 
signed only as provided in I 300.825. 
Documents generated or received after 
the decision document (e.g., Action 
Memorandum or ROD) is signed 
generally will be kept in a post-decision 
document file unless and until a 
determination is made that the 
document(s) should be placed in the 
administrative record file, pursuant to 
§ 300.825. 

Section 300.825(a] provides that the 
lead agency may add post-decision 
documents to the administrative record 
file in two situations. The first situation 
occurs when the decision document 
does not addreBB or reserves a portion 
of the response action decision. In such 
cases, the lead agency will continue to 
add to the administrative record file 
documents which form the basis for that 
portion of the decision not addressed or 
reserved by the decision document. 
Where appropriate, the lead agency 
shall provide public notice that the 
administrative record file for this 
portion of the decision continues to be 
available for public Inspection and 
comment. It should be noted that this 
exception applies to RODs that addreaa 
an operable unit but leave a portion of 
the decision on that operable unit open. 

The second 1ituation arises when an 
explanation of significant differences 
provided for in I 300.435(c) or an 
amended decision document la required. 
An explanation of significant differences 

ii lamed when. after adoption ofa imaI 
remedial action plan. the remedial 
action or enforcement action taken. or 
the eettlement or consent decree entered 
Into, significantly diffen in ICOpe. 
perfomwice or coat from the final plan. 
The record shall include an explanation 
of significant differencet and all 
documents that farm the huh for the 
decision to modify the respome 
selection decision.·'Jbe lead qency shall 
publish a notice ofavailability of these 
documents. u required by aectioD 117 of 
CERCLA and u propoeed in· 
f 300.435(cJ. If. in addition, an amended 
decision document ia required. the 
record shall include the amended 
document and all documents that form 
the basis for the amended decision. The 
public participation procedures outlined 
In Subpart E on explanations of 
significant 4ifferences and amendments 
to decision documents shall apply. 

Section 300.82S(b) provides that the 
lead agency may, In its discretion. hold 
additional public comment periods or 
exteod the time for 111bmiasion of public 
comment after the decision document ia 
ligned. and may limit 1uch comment to 
laaues for which the lead agency has 
requested additional comment. This ia 
Intended to allow the lead agency to 
solicit additional comment on the 
response action whenever it determines 
that new information or other 
circumstances warrant additional input. 

Section 300.825(c) governs public 
comments received after the close of the 
comment period. Under this section. the 
lead agency will need to consider such 
comments only if they could not have 
been submitted during the comment 
period and provide critical new 
information relevant to the response 
selection which substantially supports 
the need to significantly alter the 
response action. EPA is proposing the 
standard set out in§ 300.825(c) as 
providing the best balance between 
EPA'• desire to remain open to critical 
new information on the effectiveness of 
a 1elected response and the need to 
make final decisions in order to allow 
expeditious implementation of the 
re1ponae action. EPA 1oliclts comment 
OD thi1 approach. 

D. Compliance With 'l'hia Subpart 

& provided in section 1130)(4) of 
CERCLA. in reviewing alleged 
procedural errors related to the 
administrative record. a court may 
diaallow costs or damages only if the 
eITOra were 10 seriOUll and related to 
matters ofsuch central relevance to the 
action that the action would have been 
significantly changed had such em>r1 
not been made. 
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Subpart /-Use ofDispersants and 
Other Chemicals 

Proposed Subpart Jis very similar to 
existing Subpart Hand contains only 
minor revisions. Section numbers and 
references to other sections and 
subparts have been changed where 
necessary. Technical changes and minor 
wording changes to improve clarity have 
also been made. 

Definitions formerly in this section 
have been moved to Subpart A. and a 
new definition has been added for 
miscellaneous oil spill control agents. 
Accordingly, a list of data requirements 
for miscellaneous spill control agents is 
proposed to be added to I 300.915. The 
definition for navigable waters is as 
defmed in 40 CFR 110.1. 

Points of Clarification 
Section 300.910 on "Authorization of 

use" specifies the conditions under 
which the OSC may authorize the use of 
dispersants and other chemicals. 
Authorization applies to all products on 
the NCP Product Schedule. 

The language in I 300.910 has been 
modified slightly to emphasize the 
importance of obtaining concurrence for 
the use of dispersants and other 
chemicals from the appropriate Regional 
Response Team (RRT) State 
representative and the DOC/DOI 
natural resource trustees "as 
appropriate." "As appropriate" refers, in 
this case, to the fact that the decision to 
use a chemical is highly dependent upon 
specific circumstances, locations, and 
conditions which must be assessed by 
the OSC. The EPA and the State RRT 
representatives and DOC/DOI trustees 
are in a unique position to understand 
local conditions and to collect and 
coordinate quickly the necessary.local 
information which should facilitate a 
correct decision. Since the decision 
whether to use such chemicals has far­
reaching implications and must be made 
in a timely fashion, early involvement of 
the EPA and State RRT representatives 
and DOC/DOI trustees, as appropriate, 
is important. As a part of their 
contingency planning efforts, RRTs are 
further encouraged to make pre­
approval determinations With respect to 
the use of certain dispersant& or 
chemical agents in their area of 
geographical responsibility. 

Sinking agents are specifically 
prohibited for application to oil 
discharges. 
Appeodix C to Part 300-Revlsed Standard 
Diaperaant Effectiveness and Toxicity Teat. 

Two technical corrections have been 
proposed for Appendix C to Part 300. 
First. in the calculations sections, 2.5 
and 2.6, the formulas of equations (2), 

(3), and (5) for concentration of oil CC..) 
in the sample, dispersant blank 
correction (D), and oil blank correction 
(OBC) have been corrected. Second. the 
units of viscosity (item 3, part IX in 
1ection 4.0) have been changed from 
furol seconds to centistokes. Last, the 
new 1988 ASTM standards has been 
cited for reference to viscosity in 
centistokee. 

Appendix D to Put SOO-Appropriate Adiom 
and Methoda of Remedyillg Rei..­

Proposed Appendix D to Part 300 
includes materials from existing 
I 300.68(j) on appropriate actions at 
remedial sites and existing I 300.70 on 
methods for remedying releases. The 
appendix describes general approaches 
and lists specific techniques but ia not 
intended to be inclusive of all poasible 
methods of addressing releases. A lead 
agency may respond to types of releases 
and employ techniques other than those 
that are listed, dependiiig on the 
particular circumstances. EPA believes 
that the provisions in existing 
11 300.68(j) and 300.70 are not 
appropriate for inclusion in proposed 
Subpart E. which has been structured to 
focus on the sequence of response 
procedures. Because the materials do 
not impose any requirements or 
restrictions, they are appropriate for a 
proposed appendix. It is intended that 
parties conducting response actions 
should consider the information 
provided in Appendix D. 

m Summary of Supporting Analyses 

A Regulatory Impact Analysis of 
Proposed Revisions to the NCP 

An economic analysis entitled. 
"Regulatory Impact Analysis Prepared 
in Support of the Proposed Revisions to 
the National Contingency Plan" (RIA) 
estimates the incremental costs 
associated With the proposed revisions 
to the NCP. The RIA ii available in the 
Superfund Docket, Room LG at the US. 
Environmental Protection Agency, 401 M 
Street, SW., Washington. DC 20460. 

The RIA estimates total and 
incremental costs to the Fund. States. 
Federal agencies, and responsible 
parties of implementing the remedial 
and removal programs during the period 
FY 87 through FY 91, the duration of the 
1986 reauthorization of the Superfund 
program. The analysis focuses on four 
provisions With incremental costs and 
benefits attributable directly to the 1986 
CERCLA amendments: (1) Selection of 
remedy; (2) removals; (3) water 
restoration; and (4) publicly owned sites. 
The impacts of these four provisions are 
attributable directly to the 1986 
CERCLA amendments, rather than to 
additional requirements imposed by 

EPA. because in these areas EPA chose 
to retain the flexibility of the 1tatutory 
language; the NCP essentially codifies 
the statutory requirements. The RIA 
estimates the incremental costs of the 
four provisions, using the requirements · 
of CERCLA. ea specified in the 1985 
NCP, as the baseline. The 1985 NCP is 
the proper baseline for the analysis of 
changes attributable to the statutory 
amendments because the 1985 NCP ia 
the legal framework that defines 
response activities in the absence of the 
amendment.a to CERCLA. The estimated 
economic costs attributable to the 1986 
CERCLA amendments are .llllDlllarized 
below. 

t. Selection ofremedy. The new 
CERCLA preference for reducing 
mobility, toxicity, and volume of 
contaminants at a site ia assumed to be 
a preference for remedies that use 
treatment aa a principal element. All 
Superfund Records of Decision (ROD&) 
1igned during the FY 82 to FY 86 period 
were reviewed for information on 
capital and operation and maintenance 
(O&M) costs for treatment-based 
remedies and for containment-baaed 
remedies considered for a site. Many 
RODs, however, do not include useful 
cost data for purposes of this analysis. 
RODs that did not develop costs for 
both treatment-based remedies and 
containment-based remedies, or that 
presented cost information only in 
present value terms, Without a separate 
presentation of the capital and O&M 
costs, could not be used in the analysis. 
The RIA estimates of selection of 
remedy costs. therefore. are developed 
using cost data from 30 RODs, the 
mandatory schedules in section 116 of 
CERCLA for 175 remedial action starts 
by the end of FY 89 and an additional 
200 starts by FY 91, and the assumptions 
that the principal effect of the selection 
of remedy provisions in the 1986 
CERCLA amendments ii to increase 
from 32 percent to 80 percent the 
frequency of selection of remedies 
(including operable units) that use 
treatment to addreSI the principal threat 
st a site. 

The RIA estimates that the total cost 
of the selection of remedy provisiO!ll in 
the 1986 amendments to CERCLA. 
during the FY tu through FY 91 period. is 
$9.4 billion: $4.5 billion to the Fund: $0.8 
billion to States; $3.2 billion to 
responsible parties: and $0.9 billion to 
Federal agencies. The S.year present 
value of the estimated incremental cost 
of the selection of remedy provisions 
over the costs imposed already by the 
1985 NCP is $3.6 billion: SUI billion to 
the Fund; soi billion to States; $1.2 
billion to responsible parties; and $0.4 



51472 Federal Register / VoL 03, No. 245 I Wednesday. December 21, 1988 / Proposed Rules 

billion to Federal agencies. Changes in 
program administrative coat.a are aot 
included in these estimates. 

A sensitivity analysis is included in 
the RIA to determine how the cost 
estimates developed in the RIA change 
if the most important assumptions uaed 
to derive the estimates are altered. tn 
addition to varying cost parameters 
used in the analysis, the frequency ·of 
use of 'treatment under lhe 1988 
CERCLA amendments ii varied between 
50 percent of 1ites or operable unite 
using treatment to 100 perceat 11Sing 
treatmenl..The results of lhe •ensltivitf 

· analysis estimate• the total incremental 
costs of the 1election of remedy 
provisiom lo be between $686 million 
and $8 billion. with a beat estimate of 
$3.8 billion. 

The 1988 amendmentB to CERCLA 
require remedial actions 'Co comply with 
State applicable or relevant and 
appropriate requirements (ARARsJ that 
are more stringent than Federal ARARs. 
To the extent possible, therefore. cost 
estimates used in the RIAme for 
remedies expected to comply with 
Federal ARARs and those State ARARs 
more stringent than the Federal 
standards. Approximately .SO percent of 
the RODs signed in FY 86 had selected 
remedies in compliance with more 
stringent State ARARa.This represente 
the baseline level ofcompliance with 
State ARARs because the FY 88 RODs 
were developed in compliance with the 
1985 NCP. Ten or the containment-based 
remedies and 14 or the treatment-based 
remedies whose costs were used in the 
RIA are expected lo meet more 1tringent 
State ARARs. The RIA includes a brief 
comparative analysis or the costs of 
these 24 remedies with the costs of the 
other remedies used in the RIA where 
compliance with State ARARs .is not 
designated specifically in the ROD. This 
analysis indicates that compliance with 
more stringent State AR.ARI may 
increase the costs of a remedial action 
by about$6.6 million. However, one 
should not conclude that an additional 
$6.8 million will be incurred to meet 
State ARARs for every remedial action 
under CERCLA. Many RODs signed 
prior to the 1988 CERCLA amendments 
already ehowed evidence of compliance 
with State ARARs. Therefore, no 
incremental costs associated with 1uch 
compliance would result under CERCLA 
as amended. ln addition. many Stale• do 
not have relevant standards more 
stringent than Federal 1tandarde and. 
even if a State bas identified a potential 
ARAR that is more stringent than a 
Federal standard. that State standard 
may not be applicable at all sites within 
a State. 

~awning .SO percent of the Fund­
financed remedial actions expected to 
be oonducted annually over the FY 87 to 
FY 89 period would have chosen 
remedies under the provisions of the 
1985 NCP in compliance with more 
stringent State ARARs and that the 
remaiRing SO percent of the remedial 
actions will incur incremental costa 
under CERCLA for compliance with 
more •tringent State ARARs. the 
incremental coet of compliance with the 
State ARARa provision in the 1988 
CERCLA amendment& 1:8D be estiaurted 
to be approximately $190 million per 
year. 1'llesecosts are not additive 1o the 
total amwal remedy eelection costs 
lhown above because compliance with 
State ARARI was captured to some 
extent in the ROD data used to estimate 
coats in the RIA. 

The results of the ARAR cost analysis 
may be overestimated becauee State 
ARARs were not discussed in all RODs, 
and it Js .not clear if the lack of 
discussion implies Jack ofcompliance 
with State .ARARs, or the fact that there 
were no more stringent State ARA.Rs 
that were relevant to the remedy 
selection process. If the latter is the 
case, then the number of aites that will 
incur incremental costs to a>mply with 
the State ARAR proviaiont1 in the 1986 
amendments to CERa.A is overstated. 

2.. Removals. Incremental costs of the 
removal provisions in the "1988 CERCLA 
amendments are not quantified in the 
RIA due to a paucity of relevant data. 
Removal actions are very sensitive to 
budgetary fluctuations and regulatory 
and policy modifications. The 1986 · ­
removal data reflect the budgetary 
constraints resulting from the delay in 
the reauthorization of the Superfund; 
earlier removal dala did not reflect the 
off-site policy and other recent 
regulatory and statutory changes that 
affect removal costs, such as the 1984 
Hazardous Substances Waste Act 
amendments to the Resource 
Conservation and Recovery Act that 
proluoit land disposal of listed 
hazardous wastes. Although the 
increase is not quantified in the RIA, 
removals undertaken during the period 
from FY 67 through FY 91 are expected 
to bave higher average coste than 
removale undertaken in the past 
because more extensive removals are 
allowable without a waiver and because 
treatability 1tudies may be done during 
removal actions at NPL 1ites to promote 
consistency with long-term remedial 
actiom. 

a. Water restoration provisions. 
Under the 1985 NCP, States held primary 
responsibility for financing O&M costs 
associated with a remedial action at a 

Fund-lead 1ite. During the first fiscal 
year after completion of the capital 
expenditure at a 1ite, the Fund financed 
a maximum of90 percent of the 
operational costs until EPA was aasured 
that the remedy wu operational and 
functional In each 1ubsequent year, the 
State financed 100 percent ofO&M 
costs. 'Ihe 1986 amendment& to CERCLA 
change this funding relationship for 
remedial actiom involving treatment to 

_restore grDUDd :water or surface water. 
Long-tetm coall of treatment of 
contaminated ground water or IUJ'face 
water now are defined to be :a 
component aJ. the remedial action when 

· 	treatment ls being med to restore an 
aquiferoraurface water body. Hence. 
this provision tramfers .fimmcing 
responsibilities at Fund-lead lites using 
water restoration u part of the eelected 
remedy from the States to the Fund. 
Under the aewprovislon.1he Fund 
finances 90 percent of the COits of water 
restoration for up to ten years; Statee 
finance the remaining 10percent of 
costs during these years. The RlA 
estimates that approximately $83 million 
in obligations to pay for water 
restoration will be transferred from 
States to the Fund over the FY 87-91 
period as a result of the provisiom on 
ground-water and surface water 
restoration in the 1988 amendments to 
CERCLA. Because the provision results 
only in transfers of obligafions to]>ay 
from States to the Fund. it does not~ve 
rise to real economic costB or retd 
economic benefits. 

4. Publicly ownedsites. The 1986 
amendments to CERCLA require that 
States pay at least 50 percent of the 
costs of Fund-lead remedial actions at 
sites operated by a "State or political 
1ubdivision thereof, either directly or 
through a contractual relationship." 
Prior to the amendments. CERCLA 
required States to pay at least 50 
percent of costl at Fund-lead 1ilel 
owned or operated by a public entity. 
The effect of this amendment is to 
transfer from States to the Fund costs 
incurred at publicly owned sites 
operated by a private entity. The RIA 
estimates that the publicly owned .sites 
provision in the 1986 CERCLA 
amendments will result in 1ransfers from 
the States to the Fund of approximately 
SS2 million in obligations to pay for 
remedial actions over the FY 81-91 
period. Because this provision re.Wll 
only in transfers from States to the Fund 
of obligations to pay for certain 
activities, it does not give rise to real 
economic coste or real economic 
benefits. 

5. Other provisions analyzed. New 
CERCLA 1ection tt3(k) requires that an 
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administrative record of the 
decisionmalcing process for removal 
actions and remedial actions be · 
established. Subpart I in the proposed 
NCP revisions describes the documents 
that must be included in the 
administrative record and outlines the 
procedures to follow in developing the 
record. Essentially, the proposed NCP 
provision gives detail to the CERCLA 
requirement. and, therefore. the costs of 
establishing the administrative record 
are attributable to CERCLA rather than 
to additional requiremenll lmpoaed by 
EPA. The costs of eatabn.hing the 
record include both the labor hOUl'I to 
develop and maintain the record and the 
capital coat for the storage apace 
required to house the record. Thes'!I 
costs are not quantified expliddy in the 
RIA. but are estimated to be small 

The RIA also include. an analyaia of 
other incremental costs and benefits 
attributable to the proposed NCP 
revisions. These include costs and 
benefits where EPA exercised discretion 
and imposed specific·requirementa 
beyond those imposed already by the 
statute. The following subparts of the 
NCP have costs and benefits 
attributable to the additional 
requirements. 

Section 300.420 of the proposed NCi> 
establishes procedures that a petitioner 
must follow in petitioning for a 
preliminary assessmenL The 
information required by EPA fa minimal 
and involves no data gathering or · 
analysis on the part of the petitioner. It 
is estimated that no more than one hour 
would be required to create the petition 
instrumenL In § § 300.415 and 300.430 of 
the proposed NCP, some new provisions 
are included for public participation in 
removal and remedial activities; 
respectively. Some of these new 
provisions reflect existing policy, others 
incorporate requirements of CERCLA. 
The costs of the new community 
relations provisions are expected to be 
small. The provisions help ensure that 
information is disseminated quickly and 
efficiently. · · 

The post-screening field investigation 
is a new step added to the RI/FS 
process detailed in I 300.439 of the · 
proposed revisions to the NCP. Although 
such field investigationa are not a 
specific component in the 1985 NCP, 
these investigation• have been 
conducted in the past at 1ites where 
treatment-based remedies were 
aelected. As a re1ult of CERCLA'• 
increased emphasis on the use of 
treatment-based remedies. more 
treatability 1tudies are expected to be 
conducted. 

The proposed NCP provisions in 
§ 300.500 formalize State involvement in 

remedial action decisionmaking using a 
Superfund Memorandum of Agreement 
(SMOA). This provision is expected to 
result in a clearer understanding of the 
EPA/State relationship and the 
responsibilities each party will auume. 
The incremental costs attributable to 
this provision are expected to be 11mall. 

The RIA results indicate that the 
proposed rule will have a aignificant 
effect on the economy. However, the 
majority of costs anociated with the 
proposed revisions to the NCP are 
attributable to requirementa in CERCLA 
rather than to additonal reqairements 
imposed by EPA. 

B. Executive Order No. 12291. 

Proposed regulatiom muat be 
classified as major or nonmajor to 
aatiafy the rulemaking protocol 
established by Executive Order (E.O.) 
No. 12291. E.O. No. 12291 eatablishes the 
following criteria for a regulation to 
qualify as a major rule. 

1. An annual effect on the economy of 
$100 million or more; · 

2. A major increase in costa or prices 
lor consumers, individual industries. 
Federal. State, or local government 
agencies or geographic regions: or 

3. Significant adverse effects on 
competition. employment, investment. 
productivity, innovation. or on the 
ability of United States-based 
enterprises to compete with foreign­
based enterprises in domestic or export · 
markets. 

Based on the RIA results summarized 
above. the proposed NCP ill a major rule 
because adoption of today'a proposed 
rule would have an annual effect on the 
economy of $100 million or more. This 
regulation bas been submitted to the 
Office of Management and Budget for 
review under Executive Order Nos. 
12291 and 1Z580. 

C. Regulatory Flexibility Act 
In accordance with the Regulatory 

Flexibility Act of 1980, agencies must 
evaluate the effects of a propoaed 
regulation on small entities. If the 
proposed·rule is likely to have a 
"significant impact on a substantial 
number of small entities," then a 
Regulatory Flexibility Analysis muat be 
performed. EPA certifies that today's 
rule will not have a significant impact 
on a substantial number of small 
entities. 

Small businesses generally will be 
affected only by the proposed changes 
that addre11 selection of remedy. The 
cost of a CERCLA response action. 
whether using containment-based 
remedies or treatment-based remedies, 
can be quite large and, in some cases, 
may be beyond the financial resources 

of a responsible party (RP). Because RPs 
can be in different industry sectors and 
face different market structures, each 
RYa ability to finance Superfund 
response actions could be very different. 
The analytical framework used in 
Chapter 1 of the RIA to estimate the 
economic effects of the CERCLA 
provisions on typical RPB relies heavily 
on publicly available financial · 
information and makes the conservative 
assumption that each RP would be 
solely responsible for the entire 
remedial action coil The analysis · 
includes two financial teats ·performed 
on a sample of15 firms selected 
randomly and varymg in size. One test 
(the net income test) compares average 
response coats to the sample firm's net 
income or cash flow. The second test (a 
modified Beaver ratio) compares the 
sample firm'• cash flow to its total 
liabilities. including response costs. On 
the basis of this analysis, EPA bas 
determined that the proposed revisions 
to the NCP will not result in a significant 
impact on a substantial number of email 
businesses. 

Municipalities also could be affected 
by the proposed revisions to the 
selection of remedy prov'.sions in the 
NCP because municipalities can be RPs. 
!l.;"PL sites owned by municipalities tend 
to be municipal wellfields and landfills. 
The cleanup of wellfields is undertaken 
to restore drinking water to a 
community either by pumping and 
treating a contaminant plume or building 
an alternative water distribution system. 
The contaminant plume usually has not 
been created by municipality actions: 
instead, the plume may have migrated 
from a nearby industrial waste site. As a 
result. the municipality is not likely to 
be liable for the costs of response 
actions. At municipal landfill sites. or 
other landfill sites that have a::cepted 
municipal wastes, the municipality also 
ia not likely to be liable for 100 percent 
of response costs, because other entities 
typically have contributed to the site 
problem. The range of capital costs of 
cleanup• at municipally owned sites 
with~OO. signed over the FY 82 to FY 
86 period fa from $304,000 for 
construction of an alternative water 
supply syatem to $23.Z million to cap a 
90 acre landfill site. · 

The level of involvement of small 
municipalities in the Superfund program 
is not expected to change under the 1986 
CERCLA amendments. The sites at 
which municipalities are most likely to 
be involved are not expected to be 
affected greatly by the new CERCLA 
selection of remedy provisions. The 
costs of cleaning up municipal landfills 
in particular are not expected to 



&1474 Federal Register / Vol 63, No. 245 / Wednesday, December %1, 1988 / Proposed Rules 

increase substantially as a result of the 
CERCLA amendmenta because the 
typical size of such sites limita the 
implementability of treatment-baaed 
remedies. 

D. Paperwork Reduction Act 

The information collection 
requirementa in this proposed rule have 
been submitted for approval to the 
Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act. 44 U.S.C. 3501 et seq. An 
Information Collection Request 
document has been prepared by EPA 
(ICR No. 1463) and a copy may be 
obtained from Carl Koch. Information 
Policy Branch {PM-223), U.S. 
Environmental Protection Asency, 401 M 
Street. SW., Washington. DC2.0460, or 
by calling 1-~82-2739. 

Public reporting burden for this 
collection of information ia estimated to 
be a weighted average of 3,350 hours per 
respondent. including time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Respondent means States and other 
entities (excluding the Federal 
government) conducting required 
11ctivities associated with remedial 
acuons. 

Please eend comments regarding the 
burden eatimate or any other aspect of 
this collection of information. including 
suggestions for reducing this burden. to 
Chief, Information Policy Branch (PM­
ZZ::), U.S. Environmental Protection 
Agency, 401 M St., SW., Washington, DC 
20460; and to the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget. Washington, 
D.C. 20503, marked "Attention: Desk 
Officer for EPA." The final rule will 
respond to any OMB or any public 
comments on the information collection 
requirements contained in this proposal. 

IJst of Subjl!CU In 40 CFR Part 300 

Air pollution control. Chemicals, 
Hazardous materials, Hazardous 
substances. Incorporation by reference, 
Intergovernmental relations, Natural 
resources, Occupational safety and 
health. Oil pollution, Reporting and 
recordkeeping requirementa, Superfund, 
Waste treatment and disposaL Water 
pollution control. Water supply. 

Dated: November lS. 1988. 
Lee M. 'l'bomu, 
Administrator. 

Therefore, It is proposed that 40 CFR 
Part 300, be amended as follows: 

1. The authority citation for Part 300 is 
revised to read as follows: 

Amtbarity. 42 u.s.c. llllOS; S3 u.s.c. 
1321(c)(2); E.O. 11735. a FR %1243: E.O. 12580. 
12FRZ823. 

Z. Subparbl A through H of Part SOO 
are revised, Subparts I and Jare added. 
and s~ J ii added and reserved to 
read as follows: 

PART 300-NATIONAL OIL AND 
HAZARDOUS SUBSTANCES 
POLLUTION CONTINGENCY PLAN 

8ubp9rt A-4nlrocluctlon 

s.c. 
300.t Purpo9e and objectives. 
300.2 Authority and applicability. 
300.3 Scope. 
300.4 Abbreviationa. 
300.S Definitiona. 
300.5 Ute of llUlllber and gender. 
300.7 Computation of time. 

Subpst B RMPoilllbllty and Organization 
for Responaa 
300.100 	 Duties of President delegated to 

Federal qendes. 
300.105 General orsrmlzation concepts. 
300.110 National Response Team. 
300.115 Regional Response Teama. 
300.120 	 On-llCl!Ile coordinators and remedial 

project managers: general 
responaibllitiet. 

300.125 Notification and communications. 
S00.13G 	 Determinations to initiate response 

a:id special conditions. 
300.135 Response operations. 
300.140 Multi-regional responses. 
300.145 	 Special teams and other assistance 

available to OSCs/RPMs. 
300.150 Worker health and 1afety. 
300.155 	 Public information and community 

relations. 
300.180 Documentation and cost recovery. 
300.165 OSC reports. 
300.170 Federal agency participation. 
300.175 	 Federal agencies: additional 

responsibilities and aasistance. 
300.180 State and local participation in 

l"ellpODSe. 

300.135 NoI18ovemmental participation. 

Subpart c-fllannlng and Preparednna 

300.200 General 
300.205 Planning and coordination structure. 
300.210 Federal contingency pluaa. 
300.215 	 Title m local emergency response 

plam. 
300.220 Related Title m 1uues. 

Subpart D-Opera1loMI ResponM "' ­
tor Oii Remowal 

300.300 Pha.e l-Dl9cavery or notification. 
300.305 	 ·Pbue II-Preliminary aueument 

and Initiation of action. 
300.310 	 Phase DI-Containment. 

countermeuure1, cleanup, and diapoAL 
300.315 	 Phase IV-Documentation and cost 

recovery. 
300.320 General pattern of l'elpOD8e. 
300.330 Waterfowl CODlel'Vation. 
300.335 Funding. 

Subp.t E-Hazaldoua ~ 
Ree.-­
300.400 General 

I00.405 OiacoYery or notification. 
IOQ.410 Removal lite naluation. 
300A15 Removal action. . 
aoo.cm ite-dla1 site evaluation. 
I00.425 &tablilhlng remedial prloritie1.
aoo,430 Jtemedial bmlltigation/feaslbility 

8tudy and telectiOR of remedy. 
I00.435 Remedial design/remedial action. 

operatiaa and maintenance. 
aoo.MO (RaerYed) 

8ubpert F-Slata "'"°" 1111 Int In fla8rdous...,..........,114.. 

IOO.SOO General 
100.50S EPA/State Saper6md Memonmdum 

of Agreement {SMOA).' 
300.510 State auaranc:ea. 
800.515 	 Requlrementa for State involvement 

In remedial and mforcement response. 
I00.520 State involvement in EPA-lead 

aufon:ement nesot1at1ana. . 
aoo.525 	 State involvement ID rmnoval 

actiom. 

8ubpert G-Truaten for Nabnl R.-rcea 
300.800 Deaipatlon of Federal truateea. 
soo.eos State tnutees. 
300.810 Indian Tribes. 

300.1515 Reaponaibilltiea of trustees. 


lubpart II PwUcfpdon bf Other,._ 
300.100 Actlvltin by other penona. 

Subpart 1-Admlnlatratlve Record for 
Sslse11on of Reaponee Action 
300.800 	 Eltablishment of an ac11111Di9cratlve 

record. 
300.805 	 Location of the administrative 

record. 
300.810 	 Contents of the administrative 

record. 
300.815 Admlniatrative record for a 

remedial action. . 
300.ll2.0 Administrative record for a removal 

action. 
300.82.5 	 Record requirements after the 

decilion document la ligned. 

Subpart .I-UM of Dlaperunta and Other 
Chemlcall 
300.900 General 

301>.1105 NCP Product Schedule. 

300.910 Authorization of use. 

300.015 Data requirements. 

300.ll20 Addition of produc:ll to IChedule. 


lubpart K--:'ederal FeclHln CR...rwd] 

.Appendbl A to Part 300-{Not Included} 

Appenclbc 8 to Part 300-{Not llncludedl 

Appendix c to Part 300--Revtaed &i.ncmd 
Dlapelunt EffK1N•_. and Tolllctty 
Teats 

Appendbl D to Part aoo-.\ppnlprfet 
ActloM and lllelhodl of Racnadylng......... 

SUbpart A-Introduction 

f I00.1 Purpoee and ollfec"­
The purpose of the National Oil and 

Huardous Substances Pollution 
Contingency Plan (NCP) la to provide 
the organizational structure and 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 300 

[FRL-3644-1) 

RIN 2050-AA75 

National 011 and Hazardous 
Substances Pollution Contingency 
Pian 

AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 

SUMMARY: The Environmental Protection 
Agency (EPA) is today promulgating 
revisions to the National Oil and 
Hazardous Substances Pollution 
Contingency Plan (NCP). The Superfund 
Amendments and Reauthorization Act 
of 1986 (SARA) amends existing 
provisions of and adds major new 
authorities to the Comprehensive 
Environmental Response, 
Compensation, and Liability Act of1980 
(CERCLA). Furthermore, SARA 
mandates that the NCP be revised to 
reflect these amendments. Today's 
revisions to the NCP are intended to 
implement regulatory changes 
necessitated by SARA. as well as to 
clarify existing NCP language and to 
reorganize the NCP to coincide more 
accurately with the sequence of 
response actions. 
DATES: The final rule is effective April 9, 
1990. CERCLA section 305 provides for a 
l!!gislative veto of regulations 
promulgated under CERCLA. Although 
INS v. Chadha, 462 U.S. 919, 103 S.Ct. 
2764 (1983). cast the validity of the 
legislative veto into question, EPA has 
transmitted a copy of this regulation to 
the Secretary of the Senate and the 
Clerk of the House of Representatives. If 
any action by Congress calls the 
effective date of this regulation into 
question, EPA will publish notice of 
clarification in the Federal Register. The 
incorporation by reference of certain 
publications listed in the regulation is 
approved by the Director of the Federal 
Register as of April 9. 1990. 
ADDRESSES: The official record for this 
rulemaking is located in the Superfund 
Docket. located in Room 2427 at the U.S. 
Environmental Protection Agency. 401 M 
Street. SW., Washington, DC 20460, 
telephone nwnber 1-202-382-3046. The 
record is available for inspection. by 
appointment only. between the hours of 
9:00 a.m. and 4:00 p.m.. Monday through 
Friday. excluding legal holidays. As 
provided in 40 CFR part 2. a reasonable 
fee may be charged for copying services. 

FOR FURTHER INFORMATION CONTACT: 
Tod Gold, Policy and Analysis Staff, 
Office of Emergency and Remedial 
Response (OS-240), U.S. Environmental 
Protection Agency, 401 M Street, SW., 
Washington, DC 20460, at 1-202-382­
2182. or the RCRA/Superfund Hotline at 
1-800-424-9346 (in Washington, DC. at 
1-202-382-3000). 
SUPPLEMENTARY INFORMATION: The 
contents of today' a preamble are listed 
in the following outline: 
I. Introduction 
ll. Response to Comments on Each Subpart [a 

detailed index i1 set forth al the 
beginning of this section) 

m. Summary of Supporting Analyses 

L Introduction 

Pursuant to section 105 of the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act of 1980, Pub. I.. No. 96-510 (CERCLA 
or Superfund or the Act), as amended by 
section 105 of the Superfund 
Amendments and Reauthorization Act 
of 1986, Pub. L. No. ~99. and 
Executive Order (E.O.) No. 12580 (52 FR 
2923, January 29, 1987), the 
Environmental Protection Agency (EPA), 
in consultation with the National 
Response Team, is today promulgating 
revisions to the National Oil and 
Hazardous Substances Pollution 
Contingency Plan (NCP). 40 CFR part 
300. Today's final rule is based on 
revisions proposed on December 21, 
1988 at 53 FR 51394; approximately 160 
comrnenters submitted specific 
comments on the Federal Register 
proposal. in writing as well as in 
testimony at four public hearings held in 
January 1989. Revisions to the NCP were 
last promulgated on November 20, 1985 
(50 FR 47912). 

For the reader's convenience and 
because the section nwnbers are being 
changed, EPA is reprinting the entire 
NCP, except for Appendix A 
(Uncontrolled Hazardous Waste Site 
Ranking System: A Users Manual), 
which is the subject of a separate 
rulemaking (see 53 FR 51962, December 
23, 1988); and Appendix B (National 
Priorities List), which lindergoes 
frequent updates by rulemakings (see. 
e.g., 54 FR 29820, July 14, 1989); and 
Appendix C (Revised Standard 
Dispersant Effectiveness and Toxicity 
Tests), for which only minor technical 
corrections were proposed. Also .the 
"Procedures for Planning and 
Implementing Off-Site Response 
Actions," 40 CFR 300.440, is the subject 
of a separate rulemaking and is not 
included in this notice. See proposed 
rule, 53 FR 48218 (November 29, 1986). 
Those sections of the NCP that are 
merely being repeated in this rule for 

public convenience, but for which no 
changes were proposed or comment 
solicited, are not the subject of this 
rulemaking and are not subject to 
judicial review. 

All existing subparts of the NCP have 
been revised and several new subparts 
have been added. Furthermore, because 
the NCP baa been reorganized. many of 
the existing subparts have been 
redeaignated with a different letter. The 
reorganization of NCP subparts is as 
follows: 
Subpart A-Introduction 
Subpart B-Re1po111ibility and Organization 

for Response 
Subpart C-Planning and Preparedne1& 
Subpart D-Operational Response Phases for 

Oil Removal 
Subpart &-Hazardous Substance Response 
Subpart F-State Involvement in Hazardous 

Substance Response 
Subpart ~Trmtees for Natural Resources 
Subpart H-Participation by Other Persons 
Subpart I-Administrative Record for 

Selection of Response Action 
Subpart )-Use of Diapersanta and Other 

Chemicals 
Subpart K-Federal Facilities (Reserved] 

Today's revisions to the NCP 
encompass a broad and comprehensive 
rulemaking to revise as well as 
restructure the NCP. "!'he primary 
purpose of today's rule is to incorporate 
changes mandated by the Superfund 
Amendments and Reauthorization Act 
of 1986 (SARA) and to set forth EPA's 
approach for implementing SARA. 
SARA extensively revised existing 
provisions of and added new authorities 
to CERCLA. These changes to CERCLA 
necessitated revision of the NCP. In 
addition, EPA is making a number of 
changes to the NCP based on EPA's 
experience in managing the Superfund 
program. 

The preamble to the December 21, 
1988 proposed revisions to the NCP 
provided detailed explanations of 
changes to the existing (1985) NCP. The 
preamble to today's rule consists mainly 
of responses to comments received on 
the proposed revisions. Therefore. both 
preambles should be reviewed when 
issues arise on the meaning or intent of 
today's rule. Unless directly 
contradicted or 1uperseded by this 
preamble or rule, the preamble to the 
proposed rule reflects EPA's intent in 
promulgating today's revisions to the 
NCP. 

The preamble to today's rule responds 
to the major comments received on the 
propos~d revisions, except as noted in 
the following paragraphs. In general, a 
separate discuHion is provided for each 
proposed section on which comments 
were received; the discuHions are 
organized as follows: a description of 
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the "existing (1985) rule" and/or 
''proposed rule" is provided to aid the 
reader in understanding today's 
revisions; a summary of the comments 
received on each proposed section, and 
EPA's response to the comments. is then 
set out under the heading "response to 
comments;" and revisions made to 
proposed rule language are then set out 
under the heading "final rule." Revisions 
to the proposed rule that are simply 
editorial or that do not reflect 
substantive changes may not be 
described under the heading "final rule." 
In addition, citations have been updated 
or corrected, where appropriate. 

More detailed explanations to 
comments received and responses to 
minor comments are set out in the 
"Support Document to the NCP," which 
is available to the public in the 
Superfund Docket, located in Room 2427 
at the U.S. Environmental Protection 
Agency, 401 M Street, SW., Washington, 
DC 20460. 

A number of comrnenters on the 
proposal made statements relating to 
federal facilities, including suggestions 
for how subpart K of the NCP should 
address their concerns. Issues raised by 
commenters included the applicability 
of the NCP at non-l"<'PL federal facilities, 
state involvement at federal facilities, 
the role of federal agencies as lead 
agency at their facilities, and the 
applicability of the removal time and 
dollar limits to removal actions at 
federal facilities. These are important 
issues that EPA is considering in the 
development of the proposed subpart K, 
which is the subject of a separate 
rulemaking. EPA will address these 
comments as well as additional 
comments received on the proposed 
subpart K in the preamble and support 
document to the final rule on subpart K. 

Subpart K will provide a roadmap to 
those requirements in the NCP that 
federal agencies must follow when 
conducting CERCLA response actions 
where either the release is on, or the 
sole source of the release is from, any 
facility .or vessel under their jurisdiction, 
custody. or control, including vessels 
bare-boat chartered or operated. 

The preamble to the proposed NCP 
also announced that EPA was 
considering an expansion of the existing 
policy of deferring sites from inclusion 
on the National Priorities Llst (such as 
sites subject to the corrective action 
authorities of RCRA) to include deferral 
to other federal or state authorities, or 
CERCLA enforcement actions. A 
number of comments were received on 
this suggested policy expansion. EPA is 
atill evaluating the issues raised by 
commenters and thus will not decide 
this policy issue at this time. Current 

policies with regard to what sites are 
appropriate for inclusion on the 
National Priorities Llst will remain in 
effect until further notice. Should EPA 
decide in the future to consider 
establishing an expansion to deferral 
policies, EPA will respond at that time 
to the comments received. 

As part of a consent decree filed June 
14, 1989 in Natural Resources Defense 
Council, et al., v. Reilly, C.A. No. 88­
3199 (D.D.C.), EPA agreed to deliver to 
the Federal Register by February 5, 1990, 
for publication, final revisions to the 
NCP proposed December 21, 1988, 
reflecting the requirements of CERCLA 
section 105(b ), as amended. With the 
publication of this final rule, the 
requirements of that consent decree are 
now fulfilled. 

The regulation and the rest of the 
preamble use the term "CERCLA" to 
mean CERCLA as amended by SARA; 
the term "SARA" is used only to refer to 
Title ill, which is an Act separate from 
CERCLA, and to other parts of SARA 
that did not amend CERCLA. The term 
"SARA" is used in this overview portion 
of the preamble, however, to highlight 
the changes to CERCLA. 

A. Statutory Overview 
The following discussion summarizes 

the CERCLA legislative framework, with 
particular focus on the major revisions 
to CERCLA mandated by SARA as well 
as the provisions of E.O. No. 12580, 
which delegates certain functions vested 
in the President by CERCLA to EPA and 
other federal agencies. In addition, this 
discussion references the specific 
preamble sections that detail how these 
changes to CERCLA are reflected in 
today's rule. 

1. Reporting and investigation. 
CERCLA section 103(a) requires that a 
release into the environment of a 
hazardous .substance in an amount 
equal to or greater than its "reportable 
quantity" (established pursuant to 
section 102 of CERCLA) must be 
reported to the National Response 
Center. Title ill of SARA establishes a 
new, separate program that requires 
releases of hazardous substances, as 
well as other "extremely hazardous 
substances," to be reported to state and 
local emergency planning officials. The 
preamble discussion of subpart C 
summarizes Title ill reporting 
requirements. 

CERCLA section 104 provides the 
federal government with authority to 
investigate releases. SARA amends 
CERCLA section 104 to clarify EPA's 
investigatory and access authorities, 
explicitly empowering EPA to compel 
the release of information and to enter 
property for the purpose of undertaking 

response activities. Amended section 
104(e) also provides federal courts with 
explicit authority to enjoin property 
owners from interfering with the 
conduct of response actions. SARA 
further amends CERCLA section 104 to 
apecifically authorize EPA to allow 
potentially responsible parties (PRPs), 
under certain cenditions, to conduct 
investigations. The preamble discussion 
of subpart E details how today's rule 
reflects these revisions to CERCLA. 

2. Response actions. CERCLA section 
104 provides broad authority for a 
federal program to respond to releases 
of hazardous substances and pollutants 
or contaminants. There are two major 
type& of response actions: the first is 
"removal action," the second is 
"remedial action." CERCLA section 104 
is amended by SARA to increase the 
flexibility of removal actions. This 
amendment increases the dollar and 
time limitations on Fund-financed 
removal actions from $1 million and six 
months to $2 million and one year, and 
allows a new exemption from either 
limit if continuation of the removal 
action is consistent with the remedial 
action to be taken. (The existing 
exemption for emergency actions 
remains in effect.) SARA also amends 
CERCLA section 104 to require removals 
to contribute to the efficient 
performance of a long-term remedial 
action. where practicable. 

In addition, SARA amends CERCLA 
section 104 to require that, for the 
purpose of remedial actions, primary 
attention be given to releases posing a 
threat to human health. (To this end, 
SARA also amends CERCLA section 104 
to expand health assessment 
requirements at aites and to allow 
individuals to petition the Agency for 
Toxic Substances and Disease Registry 
(ATSDR) for health assessments.) 

Among the major new provisions 
added by SARA are CERCLA aections 
121(a) through 121(d), which supplement 
sections 104 and 106 by stipulating 
general rules for the selection of 
remedial actions, providing for periodic 
review of remedial actions, and 
describing requirements for the degree 
of cleanup. These new sections codify 
rigorous remedial action cleanup 
standards by mandating that on-site 
remedial actions meet applicable or 
relevant .and appropriate federal 
atandards and more stringent state 
standards. Where the remedial action 
involve• transfer of hazardous 
substances off-site, this transfer may 
only be made to facilities in compliance 
with the Resource Conservation and 
Recovery Act (RCRA) (or other 
applicable federal laws) and applicable 
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state requirements, and at which 
releases from land disposal units are 
addressed. 

Section 121 emphasizes a long-term 
perspective on remedies by requiring 
that long-term effectiveness of remedies 
and permanent reduction of the threat 
be considered and that the calculation 
of the cost-effectiveness of a remedy 
include the long-term costs, including 
the cost of operation and maintenance. 
The section mandates a preference for 
remedies that permanently reduce the 
"volume, toxicity, or mobility" of the 
hazardous substance, and requires that 
remedies use permanent solutions and 
alternative technologies or resource 
recovery technologies to the maximum 
extent practicable. The preamble 
discussion of subpart E details how 
these revisions to CERCLA are reflected 
in today's rule. 

3. State and public participation. New 
CERCLA section 121(f) requires the 
"substantial and meaningful" 
involvement of the states in the 
initiation, development, and selection of 
remedial actions. States are to be 
involved in decisions on conducting 
preliminary assessments and site 
inspections. States will also have a role 
in long-term planning for remedial sites 
and negotiations with potentially 
responsible parties. In addition, states 
are to be given reasonable opportunity 
to review and comment on such 
documents as the remedial 
investigation/feasibility study (RI/FS) 
and the proposed plan for remedial 
action. CERCLA also provides in section 
121(e)[2) that a state is permitted to 
enforce any federal or state standard. 
requirement. criterion. or limitation to 
which the remedial action is required to 
conform. 

CERCLA section 104(d) provides that 
a state, political subdivision thereof, or 
federally-recognized Indian tribe may 
apply to EPA to carry out the action 
authorized in section 104. This section 
allows these entities to enter into 
cooperative agreements with the federal 
government to conduct response actions. 
SARA amends CERCLA section 104 to 
make ii easier for states to enter into 
such cooperative agreements. The 
preamble discussion concerning subpart 
F details how these revisions to 
CERCLA are reflected in today's rule. 

SARA adds a new CERCLA section 
117 to codify public involvement in the 
Superlund response process. This 
section mandates public participation in 
the selection of remedies and provides 
for grants allowing groups affected by a 
release to obtain the technical expertise 
necessary to participate in decision­
making. 

4. Enforcement. CERCLA sections 106 
and 107 authorize EPA to take legal 
action to recover from responsible 
parties the cost of response actions 
taken by EPA or to compel them to 
respond to the problem themselves .. 
SARA adds to CERCLA a number of 
provisions that are intended to facilitate 
responsible party conduct of response 
actions. CERCLA section 1Z2. for 
example, provides mechanisms by 
which settlements between responsible 
parties and EPA can be made, and 
allows for "mixed funding" of response 
actions, with both EPA and responsible 
parties contributing to response costs. 

SARA creates a new CERCLA section 
310, which allows for citizen suits. Any 
person may commence a civil action on 
his/her own behalf against any person 
(including the United States and any 
other governmental instrumentality or 
agency. to the extent permitted by the 
eleventh amendment to the 
Constitution). alleged to be in violation 
of any standard, regulation, condition, 
requirement. or order which has become 
effective pursuant to CERCLA (including 
any provision of an agreement under 
section 120 relating to federal facilities). 
A civil action may also be commenced 
against the President or any other officer 
of the United States (including the 
Administrator of the Environmental 
Protection Agency and the 
Administrator of the Agency for Toxic 
Substances and Disease Registry) where 
there is alleged a failure to perform any 
act or duty under CERCLA. including an 
tict or duty under section 120 [relating to 
federal facilities), which is not 
discretionary with the President or such 
other federal officer, except for any act 
or duty under section 311 (relating to 
research, development, and 
demonstration). Section 310 requires 
that citizen suits be brought in a United 
States district court. CERCLA section 
113[h)(4) provides that citizen suit 
challenges to response actions may not 
be brought until the response action has 
been "taken under section 104 or 
secured under section 106." 

SARA amends CERCLA section 113 to 
require the lead agency to establish an 
administrative record upon which the 
selection of a response action is based. 
This record must be available to the 
public at or near the site. Section 113(j) 
provides that judicial review of any 
iHues concerning the adequacy of any 
response action is limited to the 
administrative record. The preamble 
discussion of new subpart I includes the 
introduction of administrative record 
requirements into the NCP. 

5. Federal facilities. Section 120(a)(2) 
of CERCI.A provides that all guidelines, 

rules, regulations, and criteria for 
preliminary assessments, site 
investigations, National Priorities List 
(NPL) listing, and remedial actions are 
applicable to federal facilities to the 
same extent as they are applicable to 
other facilities. No federal agency may 
adopt or utilize any such guidelines, 
rules. regulations, or criteria that are 
inconsistent with those established by 
EPA under CERCLA. (For purposes of 
the NCP, the term "lead agency" 
generally includes federal agencies that 
are conducting response actions at their 
own facilities.) 

Section 120 also defines the process 
that federal agencies must use in 
undertaking remediation at their 
facilities. It requires EPA to establish a 
federal agency hazardous waste 
compliance docket that includes a list of 
federal facilities. EPA must within 18 
months of enactment take steps to 
assure that a preliminary assessment is 
conducted at each facility and, where 
appropriate, evaluate these facilities 
within 30 months of enactment for 
potential inclusion on the NPL. Sections 
120(a} and (d) clarify that federal 
facilities shall be evaluated for inclusion 
on the NPL by applying the same listing 
criteria as are applied to private 
facilities. Requirements governing listing 
are set forth in subpart E of the NCP and 
in Appendix A (the Hazard Ranking 
System). Federal agencies must 
commence the Rl/FS within six months 
of listing on the NPL and enter into an 
interagency agreement with EPA. 
Section 120(e) provides for joint EPA/ 
federal agency selection of the remedy, 
or selection by EPA if EPA and the 
federal agency are unable to reach an 
agreement. CERCLA section 120(f) 
makes clear that state officials shall 
have an opportunity to participate in ·the 
planning and selection of the remedial 
action, in accordance with section 121. 

B. Summary ofSignificant Changes 
From Proposed Rule 

The following is a summary of the 
significant changes made to the 
proposed NCP in today's final rule. In 
subpart A. several definitions have been 
revised, including "CERCUS," 
"Superfund state contract." '!cooperative 
agreement" and "source control action." 
Also, definitions for "navigable waters," 
"post-removal site control" and ~·source 
control maintenance measures" have 
been added. 

In subpart B, H 300.110 and 300.115 
have been changed to provide that 
during activation of the National 
Response Team and the Regional 
Response Teams, the agency that 
provides the OSC/RPM will be the 
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chair. In§ 300.165, a deadline of one 
year for submitting an OSC report has 
been promulgated, not 90 days as 
proposed. The National Response 
Center has been added to the list of 
agencies described in § 300.175. No 
major changes were made in subparts C 
andD. 

In subpart E. the final § 300.430 
incorporates a new goal and 
expectations into the regulatory section 
on RI/FS and selection ofremedy. Also. 
the categories for the nine criteria­
threshold, balancing and modifying­
have been removed from the detailed 
analysis section (i.e .. detailed analysis 
does not distinguish among nine criteria) 
and placed in the remedy selection 
section. When using criteria for 
balancing in selecting remedies, 
emphasis is now placed on the criteria 
for long-term effectiveness and 
permanence and for reduction of 
mobility. toxicity or volume. Further. 
innovative technologies need only offer 
the potential to be comparable in 
performance or implementability to 
demonstrated technologies to warrant 
further consideration in the detailed 
analysis step. 

Also in subpart E. the acceptable 
cancer risk range in § 300.430(e)(2) has 
been modified from the proposed 10-• to 
10- 7 to 10- • to 10- •. The 10-• point of 
departure remains the same. Further, the 
proposed NCP stated that maximum 
contaminant levels (MCLs) generally 
would be the cleanup level for 
restoration of ground or surface water 
where they are relevant and appropriate 
under the circumstances of the release. 
In the final NCP. maximum contaminant 
level goals (MCLGs) that are set at 
levels above zero generally will be the 
cleanup levels where relevant and 
appropriate. Where MCLGs are set at 
levels equal to zero. the MCL generally 
will be the cleanup level where relevant 
and appropriate. 

Other changes in subpart E include 
the following: As set forth in the 
preamble to § 300.435. EPA will fund 
operation costs for temporary or interim 
measures that are intended to control or 
prevent the further spread of 
contamination while EPA is deciding on 
a final remedy at a site. In § 300.400[g) 
on applicable or relevant and 
appropriate requirements (ARARs) 
ARARs. the factors used to determine 
whether a requirement is "relevant and 
appropriate" have been modified. 

In the community relations sections. 
the rule is revised so that upon timely 
request. the lead agency will extend the 
length of 30-day public comment period 
on the proposed plan by a minimum of 
30 additional days. The public comment 
period on non-time-critical removal 

actions will be extended, upon request 
a minimum of 15 additional days. Also. 
the requirements during remedial 
action/remedial design have been 
revised to now include issuing a fact 
sheet and providing an opportunity for a 
public briefing after completion of 
design. 

In subpart F, in a change to the 
proposed rule, a Superfund 
Memorandum of Agreement (SMOA) 
SMOA will not be a prerequisite in 
order for a state to recommend a remedy 
to EPA or for the state to be designated 
the lead agency for a non-Fund-financed 
response at an NPL site. Also, the 
proposed durations for review by the 
state of documents (e.g .. RI/FS. 
proposed plan) prepared by EPA will 
now be applied as well to EPA's review 
of documents prepared by the state (i.e.. 
when the state is the lead agency). 

In subpart G and in other subparts. 
clarifications were made on notification 
of and coordination with natural 
resource trustees. Also, the proposed 
requirement that the Secretary of 
Commerce obtain the concurrence of 
other federal trustees where their 
jurisdictions over natural resources 
overlap has been revised so that the 
Secretary of Commerce shall seek to 
obtain such concurrence. No major 
changes were made in subparts H and I 
but several important clarifications are 
discussed in the preamble sections on 
these subparts. In subpart J. the 
proposed rule required concurrence of 
Commerce and Interior natural resource 
trustees. as appropriate, on the use of 
dispersants, burning agents. etc. The 
final rule does not require such 
concurrence but encourages 
consultation with these natural resource 
trustees. 

II. Response to Comments on Each 
Subpart 

Index to Response to Comments 
Section numbers used in this index and in 

headings in preamble sections below refer to 
final rule section designations. 

SUBPART A 

300.3 Scope 
300.4 Abbreviations 
300.5 Definitions 

SUBPARTS 
300.105 General organization concepts 
300.110 National Response Team 
300.115 Regional Response Teams 
300.120 	 On-scene coordinators and remedial 

project managers: general 
responsibilities 

300.125 Notification and communications 
300.130 	 Determinations to initiate response 

and special conditions 
300.135 Response operations 
300.140 Multi-regional responses 

300.145 	 Special teams and other assistance 
available to OSCs/RPMs 

300.150 Worker health and safety 
300.155 	 Public information and community 

relations 
300.160 Documentation and cost recovery 
300.165 OSC reports 
300.170 Federal agency participation 
300.175 	 Federal agencies: additional 


responsibilities and aB1istance 

300.180 	 State and local participation in 


response 

300.185 Nongovernmental participation 

SUBPARTC 

300.200 General 
300.205 Plannill8 and coordination structure 
300.210 Federal contingency plans 
300.215 	 Title ill local emergency response 


plans; Indian tribes under Title ID 


SUBPARTD 

300.300 Phase I-Discovery or notification 
300.305 	 Phase II-Preliminary assessment 


and initiation of action 

300.310 	 Phase W-Containment. 


countermeasures. cleanup and disposal 

300.315 	 Phase IV-Documentation and cost 

recovery 
300.320 General pattern of response 
300.330 Wildlife conservation 

SUBPARTE 

Section 300.400. General 

300.400(d)(3}: 300.400(d)(4)(i} Designating 

PRPs as access representatives: 

Administrative orders for entry and 

access 


300.5: 300.400(e) Definition of on-site 
Treatability testing and on-site permit 

exemption 
300.400(h) PRP oversight 

Section 300.405. Discovery or Notification 

300.5 Definition of "CERCUS" 
300.405: 300.410(h]; 300.415(e] Listing sites in 

CERCUS 

Sections 300.410 and 300.420. Removal and 
Remedial Site Evaluations 

300.410 Removal site evaluation 
300.410(c)(2); 300.420(c](5) Removal site 

evaluation; Remedial site evaluation 
300.410(g) Notification of natural resource 

trustee 
300.415[b)(4); 300.420(c)(4) Sampling and 

analysis plans 

Section 300.415. Removal Action 

300.415(b)(5}(ii) Removal action statutory 
exemption 

300.415(i] Removal action compliance with 
other laws 

300.5; 300.415(g)8:(h]; 300.SOO(a]; 300.505; 
300.525(a) State involvement in removal 
actions 

Section 30lJ.425. Establishing Remedial 
Prion'ties 

300.5; 300.425 Definition of National Priorities 
Llst; Establishing remedial priorities 

300.425(d)(6) Construction Completion 
category on the National Priorities List 
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Section 300.430. Remedial Investigation/ 
Feasibility Study and Selection ofRemedy 

Introduction 

300.430(a)(l) Program goal. program 
management principles and expectations 

300.430(a)(l) Use of institutional controls 
300.430(b) Scoping 
300.430[d) Remedial investigation 
300.430(d) Remedial investigation-baseline 

risk assessment 
300.430(e) Feasibility study 
300.430[e)(2) Use of risk range 
300.430(e)(2) Use of point of departure 
300.430(e)(9) Detailed analysis of 

alternatives 
300.430[f) Remedy selection 
300.430(f](5) Documenting the decision 
Ground-water policy 

Section 300.435. Remedial Design/Remedial 
Action. Operation and Maintenance 
300.435(b)[l) Environmental samples during 

RD/RA 
300.435(d) Contractor conflict of interest 
300.5: 300.435(f] Operation and maintenance 
Notification prior to the out-of-state transfer 

of CERCLA wastes 

Applicable or Relevant and Appropriate 
Requirements 

Introduction 

300.5: 300.400(g)(l) Definition of "applicable" 
300.5: 300.400[g)(2) Definition of "relevant and 

appropriate.. 
300.400[g)[3) Use of other advisories. 

criteria or guidance to-be-considered 
(TBC) 

300.400(g)(4) and [g)(S) ARARs under state 
laws 

300.515(d)(1) Timely identification of state 
ARARs 

300.430(f][1 )(ii)(C) Circumstances in which 
ARARs mav be waived 

300.430(f)(1 )(ii)(C)(J) Interim measures 
300.430[f)[1)(ii)(C)(2) Greater risk to health 

and the environment 
300.430[f)(l)(ii)(C)(3) Technical 

impracticability 
300.430[f)[l)(ii)(C)(4) Equivalent standard of 

performance 
300.430(f)[l)(ii)[C)(5) Inconsistent application 

of state requirements 
300.430(f][l)(ii)(C)(6) Fund-balancing 
300.430(e)(2)[i)(B) Use of maximum 

contaminant level goals for ground-water 
cleanups 

300.430(f)(S)(iii)(A) Location of point of 
compliance for groundwater cleanup 
standards 

300.430[e)(2)(i)(F) Use of alternate 
concentration limits (ACLs) 

300.430(e)(2) Use of federal water quality 
criteria [FWQC) 

300.435(b)(2) 	 Compliance with applicable or 
relevant and appropriate requirements 
(ARARs) during the remedial action 

300.5 	 Distinction between substantive and 
administrative requirements 

300.430(f)(l)(ii)(BJ Consideration of newly 
promulgated or modified requirements 

Applicability of RCRA requirements 
Determination of whether a waste is a 

hazardous waste 
When RCRA requirements are relevant and 

appropriate to CERCLA actions 

Examples of potential federal and state 
ARARS and TBCs 

Community Relations 
300.430(c): 300.430(1) (2). (3) and (6) 

Community relations during Rl/FS and 
selection of remedy 

300.415(m)(2J(ii): 300.430(f)(3)[i)(C): 
300.435(c)(2)(ii)(C) Length of public 
comment period 

300.435(c) Community relations during 
remedial design/remedial action 

300.435(c)(2) Changes to the ROD after its 
adoption 

Other community relations requirements 

Enforcement 
Superfund enforcement program strategy 
Special notice and moratoria 
Exemptions for federal facilities 
300.420; 300.430; 300.435 Early notification 

and involvement 

SUBPARTF 
300.5 	 Definitions of "cooperative 

agreement" and "Superfund state 
contract" 

300.SOO; 300.505: 300.515(h) EPA/State 
Superfund memorandum of agreement 
(SMOA); Requirements for state 
involvement in absence of SMOA 

300.SlO[c) (1) and (2): 300.SlO(e) State 
assurances-operation and maintenance 
and waste capacity 

300.510(f) State assurances--acquisition of 
real property 

300.515(a) Requirements for state 
involvement in remedial and 
enforcement response 

300.515(b) Indian tribe involvement during 
response 

300.425[e)(2J: 300.515(c)(2): 300.515(c)(3): 
300.515[h)(3) State involvement in PA/SI 
and NPL process; State review of EPA­
lead documents 

300.505 and 300.515(d) Resolution of disputes 
300.515(e) (1) and (2) State involvement in 

selection of remedy 
Whether states should be authorized to select 

the remedy at NPL sites 
300.515[0 Enhancement of remedy 
300.515[g) State involvement in remedial 

design/remedial action 
300.520 (a) and (c) State involvement in EPA-

lead enforcement negotiations 
Dual enforcement standards 

SUBPARTG 

300.600 Designation of federal trustees 
300.610 	 Indian tribes as trustees for natural 

resources uncfer CERCLA 
300.615 Responsibilities of trustees 

SUBPARTH 
300.700(c) Consistent with the NCP 
300.700(c) Actions under CERCLA section 

107(a) 
300.700(e) Recovery under CERCLA 1ection 

106{b) 

SUBPART I 
General Comments 
300.800(a); 300.BlO(a) Establishment of an 

administrative record; Contents of the 
administrative record 

300.800(b) Administrative record for federal 
facilities 

300.BOO{c) Administrative record for atate­
lead sites 

300.800 (d) Ile (e) Applicability 
300.805 	 Location of the administrative 

record file 
300.810 (a}-{d) 	 Documents not included in 

the administrative record file 
300.815 Administrative record file for a 

remedial action 
300.815 and 300.829(a) Administrative record 

file for a remedial action; administrative 
record file for a removal action 

300.820(b) 	 Administrative record file for a 
removal action-time-critical and 
emergency 

300.825 Record requirements after decision 
document is signed 

SUBPARTJ 

300.900--300.920 General 

APPENDIXC 

APPENDIXD 

Subpart A-Introduction 

Subpart A, the preface to the NCP, 
contains statements of purpose, 
authority, applicability and scope. It 
also explains abbreviations and defines 
terms that are used in the NCP. 

Name: Section 300.3. Scope. 
Proposed rule: Proposed§ 300.3 stated 

that the NCP applies to federal agencies 
and states and is in effect for discharges 
of oil into or upon the navigable waters 
of the United States and adjoining 
shorelines, and releases of hazardous 
substances into the environment, and 
releases of pollutants or contaminants 
which may present an imminent or 
substantial danger to public health or 
welfare. 

Response to comments: A commenter 
suggested that § 300.3(a) of the proposed 
NCP should state that the NCP applies 
to private party responses as well as to 
federal agency and state responses, and 
the NCP should define the 
responsibilities of EPA and states for 
potentially responsible party (PRP)-lead 
response actions. 

EPA has revised i 300.3(a) to 
eliminate the suggestion that the NCP 
applies only to cleanups conducted by 
federal agencies and states. EPA does 
not believe, however, that the roles or 
responsibilities of EPA or states during 
PRP-lead cleanups should be defined for 
the purposes of§ 300.3(a). Rather, EPA 
prefers that these roles and 
responsibilities be negotiated and 
defined in site-specific enforcement 
agreements. 

Final rule: Proposed § 300.3(a) is 
revised to read: ''The NCP applies to 
and is in effect for:" 

Name: Section 300.4. Abbreviations. 
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Final rule: Several abbreviations 

commonly used in the Superfund 

program have been added to § 300.4: 

LEPC-Local Emergency Planning 

Committee 
NCP-National Contingency Plan 
RAT-Radiological Assistance Team 
SERC-State Emergency Response 

Commission 
Name: Section 300.5. Definitions. 
Response to comments: Comments 

were received on several definitions. 
The comments and EPA's responses 
regarding revised and new definitions 
are included in the appropriate 
preamble sections, as indicated below. 
The revised or new definitions are found 
in the rule in § 300.5. 

1. "Applicable" and "relevant and 
appropriate" are discussed in the 
ARARs preamble section. 

2. "CERCUS" is discussed in the 
preamble on § 300.405. 

3. "Cooperative agreement" and 
"Superfund state contract" are 
discussed in the preamble to subpart F. 

4. "On-site" is discussed in the 
preamble on§ 300.400(e). 

5. The definition for "navigable 
waters'" used in 40 CFR 110.1 has been 
included in the NCP. 

6. A new definition for "post-removal 
site control" is discussed in the 
preamble on § 300.415. "State 
involvement in removal actions." 
References to post-removal site control 
have been added to the definitions in 
i 300.5 of "remove or removal" and 
"remedy or remedial action." 

7. "Source control action" and a new 
definition for "source control 
maintenance measures" is discussed in 
the preamble on § 300.435(£). 

In addition. minor revisions were 
made to the following definitions: 

1. Modifications to "National 
Priorities List"" are discussed in the 
preamble to i 300.425. 

2. In "operable unit," the last sentence 
has been deleted because it was not 
appropriate for a definition. 

3. In "pollutant or contaminant," the 
reference to subpart E was deleted 
because the definition applies to the use 
of the term throughout the NCP. 

4. In "Superfund Memorandum of 
Agreement (SMOA)." the words 
"nonbinding" and "may establish" are 
used to emphasize the voluntary nature 
of a SMOA (see preamble to subpart F). 
Also. a reference to "removal" has been 
added (see preamble to § 300.415). 

5. In "United States." the term "Pacific 
Island Governments" is used instead of 
"Trust Territory of the Pacific Islands" 
(this revision is also made in 
U 300.105(d) (Figures 2 and 3) and 
300.175(b)(9)(x)). · 

Subpart B-Responsibility and 
Organization for Response 

Subpart B describes the 
responsibilities of federal agencies for 
response and preparedness planning 
and describes the organizational 
structure within which response takes 
place. Subpart B lists the federal 
participants in the response 
organization. their responsibilities for 
preparedness planning and response, 
and the means by which state and local 
governments, Indian bibes, and 
volunteers may participate in 
preparedness and response activities. 
The term "federal agencies" is meant to 
include the various departments and 
agencies within the Executive Branch of 
the federal government. Subpart B 
should be distinguished from subpart K 
(under preparation separate from this 
final rule), which deals specifically with 
site evaluation and remedial 
requirements for facilities under the 
jurisdiction of individual federal 
agencies. 

The proposed revisions to subpart B 
did not include major substantive 
changes; however. EPA did propose to 
combine existing subparts B and C. The 
proposed subpart B also presented key 
information in a logical sequence of 
response-oriented activities from 
preparedness planning through response 
operations. The listing of the capabilities 
of federal agencies with respect to 
preparedness planning and response 
was proposed to follow the sections 
relating to response operations. 

The following is a discussion of 
comments submitted and EPA's 
responses on specific sections of 
proposed subpart B. One change that 
has been made to the proposal 
throughout subpart B is, where 
appropriate, to delete references to 
Executive Orders. Although Executive 
Orders are pinding on agencies of the 
federal government, such references are 
unnecessary in a rule. 

Name: Section 300.105. General 
organization concepts. 

Proposed rule: Section 300.105 directs 
federal agencies to undertake specified 
planning and response activities and 
describes the general organizational 
concepts of the National Response Team 
(NRT). the Regional Response Teams 
(RRTs) and the on-scene coordinator 
(OSC)/remedial project manager (RPM). 
The proposal provided general 
descriptions of member agency 
responsibilities with respect to their 
participation in the NRT and the RRTs. 

Response to comments: Many of the 
cornmenters appear to regard both the 
NRT and the RRTs as response rather 
than planning, coordinating. and support 

organizations. Another commenter 
wanted§ 300.105(c)(1) edited to clarify 
the fact that the NRT /RRTs are policy 
and planning bodies that support the 
federal OSC, but that they do not 
coordinate responses. One commenter 
proposed dividing Figure 1 into two 
parts, one to show the NRT /RRT 
planning roles and the relationship 
between the NRT/RRTs and the State 
Emei;gency Response Commissions 
(SERCs) and the Local Emergency 
Planning Committees (LEPCs) and the 
other to illustrate the relationship 
between the NRT and the RRT during 
incident-specific situations. Another 
wr.nted § 300.105(d)(1) expanded to 
describe all three figures rather than 
only the first figure. Another noted that 
corrections are needed in the references 
to trust territories in Figures 2 and 3 
(described in i 300.105(d)(2) and (3)). 

The above comments make it clear 
that some clarification of the NRT /RRT 
roles in the national response system is 
needed. In response, text changes in the 
rule now indicate the policy, planning, 
coordination and response support roles 
of the NRT and the RRTs. Figure 1 
(§ 300.105(d)(1)) shows the National 
Response System has been expanded to 
better indicate the relationships 
between the parts of the organization 
showing NRT, RRT. OSC and RPM. 
special teams, and the connections with 
state and local responders. Added lines 
indicate the activities of the NRT and 
RRTs including planning and 
preparedness as well as response 
support. Another added line indicates 
NRC policy guidance from the NRT. 

Experience has shown that the 
standing RRTs cannot provide a useful 
forum for individual local governments 
on a continuing basis because the RRT 
responsibilities extend through a 
multistate region and their regular 
meetings are only two to four times a 
year, and generally devoted to 
systemwide issues for the entire region. 
rather than site-specific issues. Local 
governments may and often do 
participate in such meetings where 
lessons learned from a particular 
incident are being discussed, for 
example. At the standing RRT level, 
then, the most effective way for local 
interests to be represented is through 
the state member. When an incident­
specific RRT action is needed, local 
interests on scene are represented in 
accordance with the local plans, 
including federal local plans, guiding the 
particular response. An essential 
purpose of the national response system 
is to ensure federal readiness to handle 
a response which might exceed local 
and state capabilities. Appropriate 
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RRT/federal representation on multi­
agency local response groups can 
provide a forum for a particular 
community, harbor area, or other 
geographic locality. comparable to what 
the RRT provides for the multi-state 
region. 

One commenter wanted the NCP to 
include checklists of the specific tasks to 
be completed by each agency during a 
response and to identify who in each 
agency is supposed to carry out those 
tasks. In response EPA believes that 
detailed checklists of response tasks 
and persons responsible for those tasks 
belong in local response plans. not in the 
more general regional and national 
plans. 

One commenter said that "extremely 
hazardous substances" should be added 
to the substances listed in 
§ 300.105(a)(1). Extremely hazardous 
substances are defined in a separate 
section of the SARA statute. Title III. 
Although some extremely hazardous 
substances are CERCLA hazardous 
substances. most are not. On January 23, 
1989. however, ·EPA proposed to 
designate the remaining extremely 
hazardous substances as CERCLA 
hazardous substances (54 FR 3388). This 
addition. when promulgated. will in 
effect mean that any reference to 
"hazardous substances" will implicitly 
include extremely hazardous 
substances. 

Another commenter wanted to correct 
awkward wording in§ 300.105(a)(4). The 
wording in § 300.105(a)(4) has been 
changed as indicated below. 

Final rule: Proposed § 300.105 has 
been revised as follows: 

1. Section 300.105(a)(4): "Make 
available those facilities or resources 
that may be useful in a response 
situation. consistent with agency 
authorities and capabilities." 

2. Section 300.105(c)(1): "The National 
Response Team (NR11. responsible for 
national response and preparedness 
planning, for coordinating regional 
planning, and for providing policy 
guidance and support to the Regional 
Response Teams. NRT membership 
consists of representatives from the 
agencies specified in § 300.175." 

3. Section 300.105(c)(2): "Regional 
Response Teams (RRTs), responsible for 
regional planning and preparedness 
activities before response actions. and 
for providing advice and support to the 
on-scene coordinator (OSC) or remedial 
project manager (RPM) when activated 
during a response. RRT membership 
consists of designated representatives 
from each federal agency participating 
in the NRT together with state and (as 
agreed upon by the states) local 
government representatives." 

4. Revisions to Figures 1 through 3 
have been made. The revised Figure 1 
Clarifies the response support or 
planning roles of the various entities 
and shows the planning relationships 
between the RRTs and the SER.Cs and 
LEPCs. It also clarifies that. apart from 
state and local participation in the RRT. 
the federal membership of the NRT and 
the RRTs is the same. Figures 2 and 3 
have also been revised slightly to refer 
to Pacific Island Governments rather 
than Trust Territory of the Pacific 
Islands. 

Name: Section 300.110. National 
Response Team. 

Proposed rule: The proposed rule 
delineated the roles and responsibilities 
of the NRT. specified who will act as 
chair and vice-chair during activation 
for a response action, outlined the 
planning and preparedness 
responsibilities of the NRT. and 
discussed responses in general, to oil 
discharges and releases of hazardous 
substances, pollutants or contaminants. 
The organization of the National 
Response Center (NRC) was placed in 
the notification section, § 300.125. 

Response to comments: A commenter 
suggested that more detail on the NRC 
organization be included in the final 
rule. EPA agrees that more descriptive 
language is needed but feels it is better 
placed in the section on notification and 
communications. These changes are 
discussed under§ 300.125. 

A commenter suggested that more 
information is needed on the specific 
duties of the NRT in an emergency, as 
well as a remedial action. After careful 
consideration, EPA believes that the 
roles and responsibilities of the NRT are 
addressed satisfactorily in § § 300.110 
and 300.175, and no changes are 
required. The NRT is activated in only a 
limited number of responses, and its 
activities then are usually carried out 
through communications between 
individual NRT member agencies with 
their RRT members in the field as 
needed to support the OSC or RPM. 
Since the NCP generally describes 
action tied to the response incident or 
site, and the NRT is generally not 
involved in actions on scene, NCP 
discussion of possible NRT activities is 
not necessary. The idea of a clearer pre­
planned procedure for dealing with.an 
event of catastrophic or national 
significance has been discussed, but 
decisions have not yet been made as to 
the form such protocols might take, 
when or if they are deemed to be 
needed. 

Another commenter suggested that. in 
view of the limitation on United States 
Coast Guard (USCG) response authority 

following the 1987 /1988 Deparbnent of 
Transportation (DOT)/EPA Instrument 
ofRedelegation (May 27, 1988), the 
second sentence of§ 300.110(b) would 
be more instructive if the chair of the 
NRT during activation was the agency 
providing the OSC/RPM 

EPA agrees. Who sits as chair or vice 
chair of the NRT will depend on which 
agency provides-the OSC/RPM for the 
particular response action. It does not 
necessarily depend on "whether the 
discharge or release occurs in the inland 
zone or coastal zone." EPA has certain 
responsibilities for releases in the 
coastal zone. The second sentence in 
§ 300.llO{b) has been changed as 
recommended by this comment 

It was suggested that I 300.110(h)(3) 
further clarify who determines when it is 
necessary to activate the NRT. EPA 
believes that activation of the NRT is 
adequately described in I 300.llO(j) and 
does not need to be outlined 
additionally in I 300.110(h)(3). 

Final rule: The second sentence of 
proposed§ 300.llO(b) is revised as 
follows: "During activation, the chair 
shall be the member agency providing 
the OSC/RPM." 

Name: $ection 300.115. Regional 
Response Teams. 

Proposed role: This section delineates 
the roles and responsibilities of the 
Regional Response Team (RRT). For 
example. proposed § 300.115(b)(2) 
addressed the activation of the incident­
specific RRT. and how the incident­
specific RRT supports the OSC/RPM 
when the designated OSC/RPM directs 
and coordinates response efforts at the 
scene of the spill. 

Response to comments: It was 
suggested that the NCP more clearly 
define the role of the RRT in the 
remedial program and require that 
regional and state remedial managers be 
informed of the assistance available 
from the RRTs. In response, EPA 
believes that the description of the roles 
and responsibilities of the RRT in 
I 300.115 provides the necessary 
framework for RRTs to support RPMs in 
the remedial program as they 
traditionally have supported OSCs. 
Upon notification and requesi. the RRT 
can function the same way for all 
response actions. whether they involve 
oil spill or hazardous material releases, 
and removal or remedial actions. 
Experience has not yet shown the need 
or usefulness of specific RRT actions in 
connection with the implementation of 
the remedial program as described in 
the NCP, while the flexibility exists for 
them to be involved if a need does arise. 
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One commenter suggested that this 
section should not indicate that the 
RRTs are response organizations, but 
that they are there to provide advice 
and assistance to the OSC. as 
necessary. In response, § 300.115 was 
not intended to portray the RRTs as 
response organizations. It indicates that 
they are the "appropriate regional 
mechanism for development and 
coordination of preparedness activities 
before a response action is taken and for 
coordination of assistance and advice to 
the OSC/RPM during such response 
actions." The proposed § 300.115(i)(7) 
indicated, however, that the standing 
RRT should "be prepared to respond to 
major discharges or releases outside the 
region." This may have been somewhat 
misleading. and has been changed to 
indicate that the RRT may provide 
"response resources·· to major 
discharges or releases outside the 
region. 

It was also recommended that the 
RRT support the designated OSC/RPM 
of the state response agency without 
assuming federal OSC direction and 
coordination of all other efforts at the 
scene of the release. EPA does not agree 
with this suggested comment to 
§ 300.115(b). An essential purpose of the 
national response system is to ensure 
federal readiness to handle a response 
which might exceed local and state 
capabilities. That being so, the RRT 
would generally not be activated unless 
the federal government was needed as 
the lead in the response. In general. the 
authorities under which a federal 
agency operates require that 
commitments of federal resources and 
personnel be made through particular 
channels or command chains. Through 
specific memoranda of understanding. 
state OSC/RPMs could request certain 
kinds of federal assistance from 
individual agencies, but the RRT as a 
unit is designed to support a federal 
OSC in those situations where the size 
or nature of the response calls for a 
significant federal presence. (Experience 
shows that a federal OSC is on scene 
many times with no need to activate the 
RRT.) 

Another commenter wanted the 
following language added to 
§ 300.115(c): "If the RRT is activated 
upon the request of the state 
representative to the RRT, then the chair 
of the incident-specific RRT may be that 
representative if the members of the 
RRT so agree." EPA does not agree with 
the comments. Who sits as chair and co­
chair to the incident-specific RRT 
depends on where the spill occurred and 
who provides the OSC/RPM. not who 
requests activation of the RRT. 

Certainly. the state representative will 
always be an active member of the 
incident-specific RRT when a spill 
occurs in the particular state, but the 
chair or co-chair will usually be the 
USCG or EPA representative. 

Also suggested was the 
reconsideration of the extension of 
§ 300.tlS(d) to allow for the 
participation of the Indian tribal 
governments on both the standing RRT 
and on incident-specific RRTs. Given 
that there are over 200 federally 
recognized Indian communities or 
groups in Alaska, participation by these 
entities on the same basis as the State of 
Alaska in the planning and coordination 
functions of the RRT is not 
administratively feasible. The comment 
stated that this provision should be 
modified to allow flexibility in 
determining how Alaska Native villages 
will be represented on the Alaska RRT. 

EPA understands the commenter's 
concern as to the workability of a large 
number of Indian tribal governments 
participating in an RRT's activities. 
However, the 1986 amendments to 
CERCLA added several provisions for 
Indian tribal governments to be afforded 
the same opportunities as states. Indeed, 
CERCLA section 126(b) specifically 
states that "[t]he governing body of an 
Indian tribe shall be afforded 
substantially the same treatment as a 
state with respect to the provisions 
of • • • section 105 (regarding roles 
and responsibilities under the national 
contingency plan • * *)." It is 
consistent with that provision to include 
Indian communities in the national 
response system by having their 
jurisdictions recognized in the context of 
nationwide provisions for response 
activities. The proposed NCP language 
appeared to be the best way to allow 
interested Indian tribal governments to 
determine if the benefits of RRT 
membership would be such that they 
would be willing to undertake the 
responsibilities of RRT membership, or 
if there is an ad hoc basis, a planning 
project, or other basis on which an RRT­
bibal relationship might be useful In 
some regions, an existing inter-tribal or 
multi-tribal organization might provide 
appropriate representation. The 
language in the proposed rule was 
intended to afford these kinds of 
opportunities. 

Furthermore. it was submitted that, 
for consistency, it would be much more 
effective to mandate local government 
involvement from the national level, 
rather than to rely upon each state. The 
comments state that due to the impact a 
local jurisdiction can experience from a 
hazardous substance release, it is 

imperative that local governments have 
the ability to participate on the RRT. 
EPA agrees that the impacts to a local 
government from a major release are 
substantiaL but EPA does not agree that 
the local government should be 
mandated to participate in all RRT 
activities. The local governments may 
attend meetings and may actively 
participate in RRT functions through 
their state representative. The state 
representative is generally responsible 
for actively representing the interests of 
the local governments. If the state 
representative is performing his/her 
duties properly, all local governmental 
interests will be represented at RRT 
functions. 

Also, it was suggested that RRT 
review of LEPC plans should be 
conducted only after the plans have 
been reviewed by the SERC. as required. 
EPA agrees that the RRTs will not be 
able to review and comment on every 
LEPC plan within their region. LEPC 
plans should be initially reviewed by the 
states. and if the state believes that the 
RRT should also review the LEPC plan, 
then the state should request such a 
review from the RRT. 

One commenter wanted the phrase 
"or participation in" inserted after 
"conduct" in § 300.115(i)(8). noting that 
this would allow the state RRT 
representative/SERC the ability to 
request RRT participation, within 
allowable resources. EPA agrees that 
the phrase "or participate in" should be 
inserted after "conduct" in 
§ 300.115(i)(8). This would give the RRT 
more flexibility in deciding whether it 
wanted to manage a particular exercise 
or training program or simply act as a 
participant. 

Regarding § 3CXJ.115(j)(1)(i), one 
commenter raised the question of who 
decides when the OSC's/RPM's 
response capability is exceeded. This 
question does not need to be addressed 
in the final rule. The particular OSC/ 
RPM will know when his/her response 
capability is going to be exceeded. and 
that information will be passed on to the 
RRT as soon as it is known. In addition. 
if the agencies on the RRT believe that 
the response capability to the OSC/RPM 
will be exceeded, then they also have 
the option of activating the RRT. 

There was a request for clarification 
as to whether a pollution report satisfies 
the requirement for written confirmation 
of a request for RRT activation under 
§ 300.115(j)(2). EPA responds that a 
written pollution report confirming the 
request to activate the RRT would 
satisfy the requirement; the pollution 
report is the primary means of providing 
information during the course of an 
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incident. A request to activate the RRT 
should also be confirmed in a letter from 
another RRT representative. 

Also, it was suggested that 
§ 300.115(k) be expanded to address the 
contingency of what happens when a 
federal lead agency fails to perform its 
assigned role. The comment stated that 
if this situation occurs, the RRT should 
be notified and EPA or the USCG should 
assume the federal responsibilities. 

In E.O. 11735 and E.O. 12580, the 
President has delegated certain 
functions and responsibilities vested in 
him by the CW A and CERCLA to 
various federal agencies. If federal 
agencies cannot perform their assigned 
tasks. such federal agencies may 
authorize another agency to perform the 
task through interagency agreement or 
contract. (See also preamble discussion 
below on § 300.130(a).) 

Final rule: Proposed § 300.115 has 
been revised as follows: 

1. The second sentence of§ 300.115(c) 
reads: "When the RRT is activated for 
response actions, the chair shall be the 
member agency providing the OSC/ 
RPM." 

2. Section 300.115(i)(7): "Be prepared 
to provide response resources to major 
discharges or releases outside the 
region." 

3. Section 300.115(i)(8): "Conduct or 
participate in training and exercises as 
necessary to encourage preparedness 
activities of the response community 
within the region." 

Name: Section 300.120. On-scene 
coordinators and remedial project 
managers: general responsibilities. 

Proposed rule: Consistent with the 
delegation of the President's response 
authority to the various federal agencies 
under section 2(d)-(f) of Executive 
Order 12580, proposed § 300.120(b) 
specifies when federal agencies other 
than EPA or USCG shall provide OSCs 
andRPMs. 

Response to comments: One 
commenter recommended that proposed 
§ 300.120 be divided into two 
subsections. One subsection would 
discuss the responsibilities of an OSC 
and the other subsection would discuss 
the responsibilities of an RPM. In the 
commenter's view, the responsibilities 
of an OSC and an RPM do not overlap 
as much as was suggested in proposed 
t 300.120. 

Another commenter recommended 
that a distinction be developed between 
actions where the OSC is in a 
monitoring role and actions where the 
response is undertaken using a federal 
funding mechanism such as the oil 
pollution fund established under CWA 
1ection 311(k) or the Hazardous 

Substance Superfund. The commenter 
stated that when the response action is 
federally funded, local responders 
"interpret the OSC's actions as 
tantamount to a command role." 

In response, the NCP is intended to 
provide a framework within which 
response managers have the flexibility 
to use their best judgment, consonant 
with applicable law, regulation and 
guidance. In general, the role of the RPM 
parallels that of the OSC. Also, in 
general, the role of the OSC is the aame 
whether or not the response action is 
federally funded. The roles as they are 
described in the current NCP are 
accurate, though not very detailed. EPA 
feels that the comments are well taken, 
and that it might be useful to have 
aomewhat more detailed, separate 
descriptions of OSC and RPM 
responsibilities, and of any differences 
in OSC actions depending on whether 
the response is federally funded or 
funded by the responsible party. EPA 
has decided not to make such revisions 
in today's rule but will explore this 
matter with other federal agencies and 
will also consider developing guidance 
on this subject. 

Another commenter pointed out that a 
state law may provide a fire chief with 
coordination authority over all on-scene 
officials. federal. state, and local. and 
inquired if the local fire chiers authority 
is superseded by proposed § 300.120. ln 
addition. the commenter suggested that 
a conflict can be avoided if the authority 
to supersede the local fire chiers 
authority was clearly spelled out. 
Finally, the commenter recommended 
that§ 300.120 be amended to permit the 
OSC to delegate his authority to a state 
or local official. 

In response, the legal authority of the 
OSC to take action to respond to a 
discharge or release is section 311(c) of 
the Clean Water Act (CWA). 33 U.S.C. 
1321(c) or section 104 of CERCLA. To 
the extent that an action of a state or 
local official to direct response actions 
conflicts with actions under federal law 
to direct response, the federal law will 
prevail if there is federal participation in 
the response action. However, 
circumstances under which an OSC's 
authority is changed (local or state to 
federal, for example) should be spelled 
out in federal and local contingency. 
plans, so that problems with conflicting 
authorities do not arise at the scene of a 
response action. 

With regard to the recommendation 
that I 300.120 be amended to permit the 
OSC to delegate his/her authority to a 
state or local official, such delegation is 
allowed only to the extent authorized by 
law. There is no mechanism provided 
under the CWA for such a delegation. 

Section 104( d) of CERCLA, however, 
does permit certain agencies of the 
federal government to enter into 
contracts or cooperative agreements 
with a state to undertake, on behalf of 
the United States. actions authorized by 
aection 104 of CERCLA. Finally, · 
changing § 300.120 to clearly state that 
the federal OSC's authority supersedes 
the authority of the local fire chief is not 
necessary because I 300.120 states that 
the OSC "* * * directs response efforts 
and coordinates all other efforts at the 
scene * * •:• 

Paragraph {a): One commenter 
recommended that the term "hazardous 
waste management facility" used in 
proposed § 300.120(a)(1) be defined 
since, according to the comment, it is 
unclear whether all facilities under the 
jurisdiction. custody or control of a 
federal agency are considered to be 
hazardous waste facilities. According to 
the comment, if all such federal facilities 
are "hazardous waste management 
facilities," the section should be 
amended to conform to E.O. 12580. The 
comment apparently relates to the 
following sentence in the proposed rule: 
"The USCG shall provide an initial 
response to the discharges or releases 
from hazardous waste management 
facilities within the coastal zone in 
accordance with DOT/fil>A Instrument 
of Redelegation • • • .'' 

The comment appears to assume that 
this section is intended to apply to all or 
many federal facilities as that term is 
used in section 120 of CERCLA. Instead, 
the NCP reference to "hazardous waste 
management facility" is to its very 
narrow meaning within the terms of the 
DOT/EPA Instrument ofRedelegation 
(May 27, 1988) dealing with 
predesignation of Coast Guard and EPA 
OSCs. For this reason. it is not 
necessary to define this term in the NCP. 

With regard to I 300.120(a)(2), another 
commenter recommended that the term 
"federally funded" be deleted and 
"Fund-financed" be inserted. because 
EPA's authority to undertake response 
actions with regard to releases from 
facilities or vessels owned, possessed or 
controlled by other federal agencies is 
limited by E.O. 12580. The recommended 
change is not necessary since proposed 
I 300.120(a)(2) provides for an exception 
to the general statement of EPA 
authority for facilities and vessels under 
the jurisdiction or control of other 
federal agencies. No change is 
necessary since the exception is 
consistent with Executive Order 12580. 

Paragraph {b): One commenter 
recommended that§ 300.120(b) be 
amended to indicate which agency 
would be responsible for providing 
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OSCs and RPMs in the case of a release 
from a Coast Guard vessel. In addition, 
the commenter recommended that 
"emergencies" be defined in 
i 300.120(b)(2). 

With regard to the first comment, in 
accordance with sections 2 (e) and (f) of 
E.O. 12580, the Department of 
Transportation is responsible for 
providing OSCs and RPMs in the event 
of a release from a Coast Guard vessel. 
AB written, proposed§ 300.120(b)(2) 
stated that in the case of a federal 
agency other than the USCG, EPA. DOD 
or DOE. the federal agency involved 
shall provide the OSC or RPM. The final 
rule does not include the USCG in 
§ 300.120(b)(2) so that it is clear that the 
USCG will respond to a release from a 
USCG vessel. 

Regarding the second comment, the 
preamble to the proposed rule provided 
a definition of the term "emergencies" 
for purposes of the delegations under 
E.O. 12580 (53 FR 51396). An additional 
definition in§ 300.120(b)(2) is 
unnecessary. 

Paragraph (c}: One commenter stated 
that the Department of Defense (DOD) 
only has removal response authority for 
incidents involving DOD weapons and 
munitions. EPA agrees and has revised 
this section to state that DOD will have 
response authority for incidents 
involving weapons and munitions within 
the control, custody or jurisdiction of 
DOD. 

Paragraphs (d) and (e): One 
commenter stated that while 
§ 300.120(d) is supposed to describe the 
general responsibilities of OSCs and 
RPMs. it is primarily concerned with 
which federal agency will provide the 
OSC or RPM. EPA disagrees. In addition 
to specifying the agency that provides 
the OSC or RPM. § 300.120 also contains 
a description of the general 
responsibilities of OSCs and RPMs. 

In order to further clarify the general 
responsibilities of OSCs and RPMs. EPA 
has added language to paragraphs (d) 
and (e) to make it clear that OSCs and 
RPMs are responsible for coordinating 
and directing responsible parties--as 
well as agencies and contractor&-in 
their conduct of either federally 
financed or non-federally financed (e.g., 
enforcement) response actions. Under 
this authority, OSCs and RPMs may stop 
or redirect work if, in their judgment, it 
appears likely to result in a release or 
threatened release of hazardous 
substances into the environment or 
poses an imminent and substantial 
endangerment to human health, welfare 
or the environment. 

Paragraph (fl: One commenter stated 
that the role of the support agency 
coordinator (SAC) should not be limited 

to responding as requested by the OSC/ 
RPM Both the federal government and 
the state government should designate 
an OSC or RPM with parallel 
responsibilities. EPA believes that it is 
essential to have one person in charge 
and responsible for seeing that the 
response action proceeds expeditiously 
and. therefore, has not made this 
change. 

Paragraph {g): Two commenters 
suggested that the NRT establish a 
curriculum for OSCs and RPMs and a 
certification process. In response, the 
NCP is not the appropriate mechanism 
for addressing this recommendation. 
The comments on this topic have been 
forwarded to the National Response 
Team for further action as it deems 
appropriate. 

Final rule: Proposed § 300.120 is 
revised as follows: 

1. The fourth sentence of 
§ 300.120(a)(1) has been amended by 
adding the following: ... • • except 
as provided in paragraph (b) of this 
section." 

2. The last sentence of§ 300.120(a)(2) 
has been amended by deleting "except 
those involving vessels" and adding the 
following: "except as provided in 
paragraph (b) of this section." 

3. Section 300.120(b)(2) has been 
revised by deleting "USCG." 

4. Section 300.120(c) has been revised 
as follows: "DOD will be the removal 
response authority with respect to 
incidents involving DOD military 
weapons and munitions or weapons and 
munitions under the jurisdiction, 
custody or control of DOD." 

5. EPA has added language to 
paragraphs (d) and (e) to make it clear 
that OSCs and RPMs are responsible for 
coordinating and directing responsible 
parties-as well as agencies and 
contractors-in their conduct of either 
federally financed or non-federally 
financed (e.g., enforcement) response 
actions. 

Name: Section 300.125. Notification 
and communications. 

Proposed rule: The proposed NCP 
added the word "notification" to the 
title of this section. and moved its 
location to more accurately reflect its 
place in the response sequence. Both the 
title and the location change better 
reflect the importance of the National 
Response Center (NRq in the national 
response system. 

Response to comments: One series of 
comments cited potential confusion 
about notification procedures-reporting 
of spills or releases-to any place other 
than the NRC. since the proposed NCP. 
in various places, suggests such 
alternatives as notifying EPA or USCG 

OSCs directly when it is "not 
practicable" to reach the NRC. The 
commenter suggested that the NCP 
should clarify that reporting to the NRC 
is a provision in law, not an option. No 
matter how many other places a spill is 
reported, the notification must be made 
to the NRC by the person in charge of 
the vessel or facility, as soon as 
possible. ­

EPA agrees with these comments, but 
believes the language in I 300.125 is 
simple and direct, and makes clear the 
requirement for notice to the NRC. Two 
changes were made in notification 
language elsewhere in the rule, however, 
to emphasize the commenter's point In 
subpart D. § 300.300(b), and in subpart 
E. § 300.405(b), identical changes were 
made to reinforce the requirement for 
reporting to the NRC regardless of other 
reports or notifications made. The 
operative sentences will now read: "If it 
is not possible to notify the NRC or 
predesignated OSC immediately. reports 
may be made immediately to the nearest 
USCG unil Jn any event, such person in 
charge of the vessel or facility shall 
notify the NRC as soon as possible." 
(New language italicized.) 

It was suggested that more places in 
the NCP should repeat the concept that 
whenever there is doubt as to the size or 
nature of a spill or release. or which 
reporting requirements are applicable, 
reporting to the NRC is encouraged. 
Although recognizing the potential for 
confusion, EPA believes that the rule 
should state the notification or reporting 
requirement as simply and directly as 
possible, in the proper sequence of 
actions delineated by the rule. Other 
methods. outside of rulemaking. should 
be found to make the industry and the 
general public aware of these 
responsibilities. Repeating the concept 
in various places with various different 
wordings has the potential for additional 
interpretations, which may be 
misleading. Some suggested language 
described which actions do not meet the 
requirements of the law. The final rule 
describes which actions do satisfy the 
statutory requirements. 

Also, the commenter recommended 
that the tone and clarity of language on 
reporting requirements in the preamble 
to the proposed rule (53 FR 51401, third 
column) should be included in the rule 
itself. EPA believes that these two 
paragraphs are more appropriate in a 
preamble and is repeating them here 
because of their importance: 

EPA reiterates that statutory and 
regulatory reporting requirements are 
still keyed to discharges of oil and 
releases of hazardous substances 
exceeding a reportable quantity (RQ). 



8676 Federal Register I Vol. 55, No. 46 I Thursday, March a. 1990 I Rules and Regulations 

EPA is aware. however, that many 
notifiers do not have the training or 
knowledge to determine if there is an 
RQ of a substance involved in a release. 
Therefore. whenever there is any doubt 
about whether a release exceeds an RQ, 
EPA encourages that the release be 
reported to the NRC. Reporting ensures 
positive referral of every incident to 
each federal agency with jurisdiction 
and/or regulatory interest. 

The NRC is tasked with processing all 
reports regardless of the material 
involved or the reported significance of 
the incident. All reports are passed 
immediately by telephone to the proper 
federal response entity and recorded in 
the NRC data base at the time of receipt. 
Public, government, industry, or 
academic requests for access to stored 
data may be made through a written 
Freedom of lnforma lion Act request to 
the Chief, National Response Center, 
2100 Second Street NW., Room 2611. 
Washington, DC 20593. 

One commenter suggested that many 
people are not aware of the range of 
functions for which the NRC is 
responsible. After careful scrutiny, EPA 
has decided that not all the NRC 
functions are appropriately listed in a 
section covering on-scene action. the 
intent of§ 300.125. However. the basic 
activities will be listed in a new entry in 
§ 300.175. Federal agencies: additional 
responsibilities and assistance. 

One commenter said that§ 300.125(b) 
should not put the responsibility for the 
NRC facility/service on the Coast Guard 
as a requirement. since support for the 
NRC is a cooperative federal effort 
under Coast Guard lead. EPA agrees 
and has inserted the phrase "in 
conjunction with other NRT agencies." 
to this section. 

One comment cited an error in the 
commercial phone number listed in the 
proposed NCP. EPA agrees; the correct 
telephone number is 202-267-2675. 

Final rule: Proposed § § 300.125. 
300.300(b) and 300.405(b) are revised as 
follows: 

1. Section 300.125(a) has been revised 
to more accurately describe the 
responsibilities of the National 
Response Center for notification and 
communications. 

2. Section 300.125(b) has been 
amended by including the phrase "in 
conjunction with other NRT agencies." 

3. Section 300.125(c) now includes the 
correct commercial telephone number 
for the NRC: 202-267-2675. 

4. The last two sentences in 
§§ 300.300(b) and 300.405(b) now read as 
follows: "If it is not possible to notify the 
NRC or predesignated OSC 
immediately. reports may be made to 
the nearest USCG unit. In any event. 

such person in charge of the vessel or 
facility shall notify the NRC as soon as 
possible." 

Name: Section 300.130. 
Determinations to initiate response and 
special conditions. 

Proposed rule: Proposed§ 300.130(a) 
authorized EPA or the USCG to respond 
to discharges of oil or releases of 
hazardous substances, pollutants or 
contaminants except with respect to 
such releases on or from vessels or 
facilities within the jurisdiction, custody 
or control of other federal agencies. This 
section also described requirements 
with respect to certain kinds of releases, 
e.g., radioactive materials. 

Response to comments: Paragraph (a]: 
Several commenters commented that 
some federal agencies may be unable, 
due to lack of expertise, orientation, or 
funding. to respond to the threat of 
release or actual release of hazardous 
substances, pollutants or contaminants 
at their facilities. Accordingly, the 
commenters recommended that EPA and 
the USCG be given unrestricted 
response authority over releases, actual 
or threatened, at all federal facilities, 
except DOD and DOE facilities. and that 
federal agencies other than EPA, the 
USCG and. presumably, DOE and DOD 
should only be giv~n lead agency 
authority if and when they meet certain 
minimum standards. One commenter 
stated that proposed § 300.130(a) does 
not specifically grant authority to a 
federal agency to initiate a response, 
and that the section should grant this 
authority. The commenter noted that the 
executive order delegating the 
President's authority under CERCLA 
grants this authority, and indicated that 
§ 300.130(a) should reference the 
executive order. 

In response, EPA disagrees with the 
commenter's suggestion that the USCG 
and EPA should retain unrestricted 
response authority over releases at 
federal facilities. In section 115 of 
CERCLA, Congress specifically 
authorized the President to "delegate 
and assign any duties or powers 
imposed upon or assigned to him" in the 
statute. By Executive Order 12580 (52 FR 
2923, Jan. 29, 1987), the President 
delegated to federal agencies and 
departments the responsibility and 
authority for taking most response 
actions at non-NPL sites within their 
jurisdiction. custody, or.control. (EPA 
believes that the explanation of these 
authorities in this preamble is sufficient, 
and need not be specifically repeated in 
the text of the rule.) Moreover, CERCLA 
section 120 makes clear that federal 
agencies are primarily responsible for 
the conduct of the Rl/FS and remedial 

action at federal facility sites that are 
listed on the NPL Amending 
§ 300.130(a) of this rule to designate 
USCG and EPA as lead agencies for 
responses at federal facility sites would 
not be in accord with these mandates. 

At the same time, ii is important to 
note that federal agencies may request 
the services of the USCG or EPA on a 
reimbursable basis, and the NRT/RRT 
system provides for quick, appropriate 
communication of such requests. 
Experience to date has generally shown 
this to be adequate. A memorandum of 
understanding between a federal agency 
and EPA or USCG would also be 
possible to cover both required action 
and funding procedures, allowing for 
EPA and USCG to manage responses 
under certain predetermined 
circumstances. 

Some commenters further 
recommended that federal agencies 
should be required to immediately notify 
the NRC and the appropriate RRT 
whenever the federal agencies are 
unwilling or unable to respond to a 
release. 

In response, as a threshold matter, the 
federal agencies and departments are 
already required by section 103(a) of 
CERCLA to report all releases of 
reportable quantities of hazardous 
substances to the National Response 
Center. (Pursuant to section 103(a), the 
National Response Center notifies the 
Governor of each state whenever a 
report of a release is made with respect 
to that state.) In addition. with regard to 
federal facilities on the Hazardous 
Waste Compliance Docket (which 
includes releases for which a report is 
required under CERCLA section 103(a) 
and (c)). the federal agencies and 
departments are required to conduct a 
Preliminary Assessment (PA). after 
which EPA will evaluate whether the 
release should be listed on the NPL 

As to the specific suggestion of the 
commenter that federal agencies may be 
"unwilling or unable" to respond to 
certain releases, it is important lo note 
that pursuant to CERCLA section 115 
and E.0. 12580, the federal agencies and 
departments have been delegated the 
responsibility under CERCLA section 
104 for evaluating and taking response 
actions. as necessary, for most releases 
that occur at non-NPL facilities within 
their jurisdiction. custody, or control 
(E.O. 12580, at section 2(d) and (e)). The 
federal agencies also have 
responsibilities for the conduct of 
response actions at NPL sites pursuant 
to CERCLA section 120. EPA does not 
believe that a separate reporting 
requirement is necessary to address 
those situations where the federal 
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agency or department decides that a 
response action is not necessary. 

In situations where a federal agency 
experiences some difficulty in 
responding to a release, it is the general 
practice of the agencies to contact one 
or more of the sister agencies that have 
special expertise regarding the 
contamination problem (e.g., the 
Department of Defense for munitions 
waste, EPA more generally). As 
discussed above, the agencies may 
request the assistance of EPA or the 
USCG on an emergency basis, or enter 
into a more general memorandum of 
understanding. Finally. federal facility 
releases are included on the Hazardous 
Waste Compliance Docket, and are then 
evaluated by EPA for possible inclusion 
on the NPL; thus. EPA will be aware of 
significant releases to which the federal 
agency or department has been unable 
to respond as those releases move 
through the evaluation process. In 
conclusion, it is unnecessary to require 
the federal agencies to provide special 
notice to the NRC as suggested by the 
commenter. 

Paragraph (b): One commenter 
recommended that the first line of 
§ 300.130(b)(1) be revised by deleting 
"any oil is discharged"' and inserting 
"there is a discharge of oil."' The 
recommendation is suggested on the 
grounds that the definition of 
"discharge·· in subpart A does not 
necessarily include the use of discharge 
as a verb. EPA does not agree with this 
comment. 

The commenter pointed out that under 
section 104(a)(1) EPA. as the President's 
delegate. is authorized to take response 
action when there is a release or 
threatened release of a pollutant or 
contaminant only if the release or 
threatened release may present an 
imminent or substantial endangerment 
to the public health or welfare. 
Therefore, the commenter recommended 
that proposed § 300.130(b)(2) be revised 
to conform to section 104(a)(1) of 
CERCLA. In response, although 
"pollutant or contaminant" is defined for 
purposes of the NCP to mean any 
pollutant or contaminant that may 
present an imminent and substantial 
danger to public health or welfare (see 
§ 300.5). EPA has made the requested 
change for the purpose of emphasis. 

Final rule: Proposed § 300.130 has 
been revised as follows: 

1. Section 300.130(a) has been revised 
to begin "In accordance with CWA and 
CERCLA.• • •." 

2. Section 300.130(b)(2) has been 
revised to read: "Any hazardous 
substance is released or there is a threat 
of such a release into the environment. 
or there is a release or threat of release 

into the environment of any pollutant or 
contaminant which may present an 
imminent and substantial danger to the 
public health or welfare; or" 

Name: Section 300.13?. Response 
operations. 

Proposed rule: This section describes 
the responsibilities of the OSC/RPM to 
direct response efforts and coordinate 
all other efforts at the scene of a 
discharge or release. This section 
provides that the first federal official is 
authorized to coordinate activities on­
scene and to initiate, in consultation 
with the OSC, any necessary actions. 
This official may also initiate Fund­
financed actions as authorized by the 
osc. 

Response to comments: One 
commenter stated that while it is 
understood that specific response 
actions for every situation cannot be 
defined, guidance on how a response 
escalates from local to federal levels 
would be helpful. EPA believes that it is 
not practicable to provide specific 
guidance on how a response escalates 
from local to federal levels, due to the 
vast number of variables that are 
implicit in every spill scenario. 

Referring to § 300.135(b). one 
commenter said that. regarding 
expenditures from the various federal 
funds, members of state pollution 
response agencies should be given the 
same scope of action as described in 
§ 300.135(b) for the "first federal 
official~' to arrive on scene. The 
commenter argued that state response 
personnel are knowledgeable of "first 
response" measures, as well as being 
familiar with basic cost documentation 
procedures. The commenter noted that 
existing EPA and USCG procedures are 
too cumbersome to allow negotiation of 
a cooperative agreement or contract in 
the initial hours of an emergency 
response operation. 

EPA acknowledges the fact that state 
response personnel are knowledgeable 
of first response measures as well as 
basic cost documentation procedures. 
EPA and USCG procedures may be 
cumbersome in negotiating a 
cooperative agreement. but these 
procedures are necessary in order to 
maintain control of the two pollution 
funds. Under certain situations, the 
states can be reimbursed for their costs 
by the CWA 311(k) fund, in accordance 
with USCG rules for managing this fund. 

Another commenter suggested that. 
for consistency, the authority of the first 
federal official to arrive at the scene of a 
release. which is discussed in 
§ 300.135(b), should be discussed under 
§ 300.130 with the other authorizations 
for the initiation. ofresponse. EPA 

disagrees. This discussion is more 
appropriate in § 300.135(b), because it 
deals primarily with the coordination of 
response activities on scene by the first 
federal official. 

One commenter indicated that. under 
§ 300.135(d). states should be 
encouraged to enter into cooperative 
agreements for removals under section 
311 of the CW A or under CERCLA. 
Although EPA supports the concept. it 
does not feel it is necessary to add it as 
a regulatory requirement. (See also 
preamble section below on state 
involvement in removal actions.) 

Another commenter noted that the 
requirement or expectation under 
§ 300.135(e) that RPMs will consult with 
the RRT should not be promulgated 
unless the relationship between RPMs, 
the NRT, and the RRT has been 
clarified. In response. the relationship 
between RPMs. the NRT. and the RRT 
during remedial actions generally 
parallels the relationship between 
OSCs, the NRT, end the RRT during 
removal actions. These relationships are 
described in § § 300.110. 300.115. and 
300.120. 

One commenter stated that 
§ 300.135(f) and the definition of support 
agency coordinator suggested that the 
concept of support agency only applies 
to CERCLA releases. I[ so. the reference 
to the OSC advising the support agency 
for oil discharges. should be deleted. 
EPA agrees. By definition, the support 
agency coordinator "interacts and 
coordinates with the lead agency for 
response actions under subpart E of this 
part." There is no designation of the use 
of a support agency or support agency 
coordinator under the CWA. 

In § 300.135(h), one commenter asked 
who defines "possible public health 
threat." The commenter contended that 
although it is necessary to have some ­
broad language. misunderstandings can 
be reduced by more definitive phrases. 

The determination of a "possible 
public health threat" is made by the 
OSC/RPM in consultation with other 
appropriate agencies. EPA believes that 
§ 300.135(h) appropriately addresses this 
point. This section specifically states 
that assistance is available from the 
Department of Health end Human 
Services (HHS) in making the 
determination of public health threats. 

Under § 300.135(i). one commenter 
indicated that there should be a 
requirement that the name of the office 
designated by each federal agency to 
coordinate response should be 
submitted to the RRT for inclusion in the 
regional contingency plan (RCP) and to 
the OSC and State Emergency Response 
Commission (SERC) for inclusion in 
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local contingency plans (LCPs) and 
Local Emergency Planning Committee 
{LEPC) plans. 

EPA believes that it is important that 
this information be passed on to the 
RRT and local response agencies. 
However, it is not necessary to place 
this requirement in the NCP. lf it was, 
EPA should require, through the NCP, 
every facility, vessel, etc., to provide the 
same information to the RRT and local 
response agency. Through their normal 
contingency planning process, this 
information should be readily available 
to the RRT and local response agencies. 

A commenter noted that under 
I 300.135(m), it is not clear when it 
would be appropriate for an RPM to 
submit pollution reports to the RRT. In 
response, EPA wishes to clarify that the 
pollution reports described in 
I 300.135(m) are prepared for removal 
actions; thus. these reports are generally 
submitted by an OSC rather than an 
RPM. EPA has deleted the reference to 
"RPM"' in this section. 

Finally. it was commented that 
§ 300.135(n), which requires that OSCs/ 
RPMs inform public and private 
interests and consider their concerns 
throughout the response. does not 
address what kind of responses are 
being referenced. Also. this section 
should encourage appropriate public 
and private interests to become 
appropriately involved after the first 
notification and not to expect the OSC 
to keep them informed through updates. 

In response, EPA believes that 
specifying the type and size of the 
incident response is not meaningful. All 
incident responses require some kind of 
communication between all public and 
private parties. Regarding the second 
part of the comment. EPA has no 
authority to require the public and 
private interests to contact the OSC for 
information. Keeping the appropriate 
interests informed by the OSCs/RPMs is 
simply a policy issue and represents 
good program practices. 

Final rule: Proposed § 300.135 has 
been revised as follows: 

1. In I 300.135(£). the words 
"discharges or"' have been deleted. 

2. Section 300.135(j) has been revised 
to read as follows (see preamble 
discussion on § 300.615 (notification)): 
"The OSC/RPM shall promptly notify 
the trustees for natural resources of 
discharges or releases that are injuring 
or may injure natural resources under 
their jurisdiction. The OSC or RPM shall 
seek to coordinate all response activities 
with the natural resource trustees." 

3. In § 300.135(m). the reference to 
"RPM'" has been deleted. 

Name: Section 300.140. Multi-regional 
responses. 

Proposed rule: This section discusses 
the procedures to follow in the event a 
discharge or release covers more than 
one jurisdictional area. 

Response to comments: Commenters 
noted that § 300.140 should clearly state 
that the DSC responsible for the area in 
which the release originated is initially 
in charge. Changing OSCs can be 
accomplished after this point. EPA 
disagrees with the comments. Sections 
300.140 (a) and (b) clearly outline DSC/ 
RPM responsibilities in spill situations 
when more than one area will be 
impacted. 

Another commenter pointed out that, 
in reality, the border between regions or 
districts becomes a no-man's land in 
which neither wishes to respond. While 
there can only be one OSC, the other 
affected regions/districts should have a 
representative at the command post. 
EPA disagrees with this comment 
concerning command posts and. 
therefore, has not changed the NCP. At 
the time of the spill, a simple agreement 
between the two predesignated OSCs or 
RRTs can alleviate this problem. 

Another commenter noted that the 
NCP should reflect the fact that more 
than one DSC can be designated if the 
area impacted extends for many miles. 
EPA disagrees. There should only be 
one OSC coordinating the response 
efforts. The DSC may, however, utilize a 
number of OSC representatives to 
handle the response efforts in the 
outlying sections of a large spill area. 

Final rule: Proposed§ 300.140(c) is 
revised to delete an inappropriate 
reference to EPA/USCG agreements. 

Name: Section 300.145. Special teams 
and other assistance available to OSCs/ 
RPMs. 

Proposed rule: This section describes 
the special teams that are available to 
the OSC/RPM and the availability of the 
scientific support coordinator (SSC). 

Response to comments: One 
commenter stated that there is no 
reason for the title of this section to be 
changed from "Special Forces" to 
"Special Teams." The change only 
diminishes the role of the special forces. 
EPA disagrees. The change does not 
diminish the role of the special teams. It 
merely places a title upon this group of 
specialized teams that is more · 
commonly used (i.e., Strike Teams, 
Public Information Assist Teams, 
Environmental Response Teams). 

Another commenter indicated that it 
may be appropriate to specifically 
identify the ATSDR Public Health 
Advisors and Emergency Response 
Branch in this section as a special 

resource available to an OSC, as their 
availability is not well advertised. In 
response, ATSDR's role is not the same 
as that of a team, which is a unit 
organized and specially prepared to 
respond on call. A TSDR has both 
specific authorities for response and 
special expertise which might be called 
upon by an DSC, and thus their role is 
like those of other NRT member 
agencies. These are outlined in 
§ 300.170. Other means of highlighting 
their availability, more appropriate and 
effective than the suggested revision to 
the NCP, would be to ensure that 
ATSDR activities and availability are 
referenced in local plans and DSC 
plans. 

A commenter stated that § 300.145{d) 
should define the capabilities of an SSC 
and include what they can be expected 
to provide to the OSC. In response, 
although the term SSC as used 
throughout the NCP implies a single 
individual, in the case of the National 
Oceanic and Atmospheric 
Administration (NOAA), this support is 
in fact provided by a team of experts, 
several of whom may be in the field at 
the same time. This section has been 
revised to reflect the capabilities of an 
SSC. 

Another commenter stated that an 
OSC often requires more information 
than is available from the responsible 
party, the Technical Assistance Team 
(TAT), or the SSC. Provided that the 
responsible party is willing to pay for 
additional scientific support, the OSC 
should be allowed to utilize other 
scientific experts without opening 
federal accounts. 

In response, the OSC is allowed to 
utilize other scientific experts without 
opening federal accounts, provided he/ 
she can convince the responsible party 
to pay for them. In most situations, if a 
particular resource is needed by the 
OSC/RPM. the DSC/RPM will request 
that the responsible party fund the 
particular resources. If the responsible 
party refuses, then the only other option 
the DSC/RPM has is to fund the 
resource using federal monies. 

One commenter recommended that 
the description of the EPA Radiological 
Assistance Teams (RATs) in§ 300.145{f) 
should be moved to the general agency 
descriptions in I 300.175{b)(2) or 
deleted. If this reference is retained, the 
commenter stated that something should 
indicate how the Radiological Response 
Coordinator is to be contacted. In 
response, proposed I 300.HS(f) stated 
that the EPA Office of Radiation 
Programs (ORP) maintains the 
Radiological Assistance Teams. This 
section also stated that the assistance of 
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Radiological Assistance Teams can be 
obtained by contacting the Radiological 
Response Coordinator. However, it is 
not explicitly stated that the 
Radiological Response Coordinator is 
located and can be contacted in ORP. 
EPA will make the clarification by 
adding"* • • in the EPA Office of 
Radiation Programs" after "Radiological 
Response Coordinator." EPA believes 
that it is more appropriate to reference 
EPA's Radiation Program in§ 300.145 
rather than § 300.175 because the 
reference directly relates to providing 
assistance to the OSC/RPM. 

Final rule: Proposed § 300.145 is 
revised as follows: 

1. Section 300.145(d) has been revised 
to add the following sentence at the end 
of the section: "In the case of NOAA, 
SSCs may be supported in the field by a 
team providing. as necessary. expertise 
in chemistry, trajectory modeling, 
natural resources at risk, and data 
management." 

2. In § 300.145(£). EPA has added 
N• • • in the EPA Office of Radiation 
Programs" after "Radiological Response 
Coordinator." in the next to last 
sentence. 

Name: Section 300.150. Worker health 
and safety. 

Proposed rule: Section 300.150 
requires that each employer at response 
actions comply with the requirements of 
the Occupational Safety and Health Act 
of 1970, applicable state laws, and EPA 
regulations regarding worker safety and 
health. Section 300.150 applies to actions 
taken either by a responsible party or a 
lead agency and requires that there be 
an occupational safety and health 
program for the protection of workers at 
the response site. 

Response to comments: One 
commenter recommended using the 
Incident Command System (ICS) 
concept as contained in the 
Occupational Safety and Health 
Administration (OSHA) rule to integrate 
response activities. In response. EPA 
notes that I 300.150(a) requires that 
response activities meet the 
requirements of 29 CFR 1910.120, 
Hazardous Waste Operations and 
Emergency Response, promulgated by 
OSHA. including the ICS concept 
(§ 1910.120(q)(3)(i)). Executive Order 
12196 conveys the President's mandate 
that federal agencies comply with 
OSHA standards. State applicability is 
covered as described below. Routine 
hazardous waste operations do not 
require use of ICS. Thus, no change is 
needed in the rule, since if the situation 
warranted use of the ICS concept. it 
would already be covered within the 
I 300.150(a) requirements of the NCP. 

The responsibility for assuring worker 
safety and health at a response scene is 
that of the employer. This is stated 
expressly in proposed§ 300.150(a) (and 
in final§ 300.150(e)). One comment 
indicated some confusion as to this 
requirement, particularly regarding 
firefighters involvement during response 
actions. In response, worker safety and 
health during response activities is 
protected by the regulations cited in this 
section, whether the workers are 
employed by private employers, or 
federal, state, or local governments. 
Federal employees are covered by the 
OSHA standards, as stated above. State 
and local government employees in the 
23 states and 2 jurisdictions which have 
their own OSHA-approved occupational 
safety and health plans are covered by 
the state standards which must be 
comparable to the federal standards. 
These states are Alaska, Arizona, 
California, Connecticut, Hawaii, 
Indiana, Iowa, Kentucky, Maryland, 
Michigan. Minnesota, Nevada, New 
Mexico, New York (for state and local 
government employees only), North 
Carolina, Oregon, Puerto Rico, South 
Carolina, Tennessee, Utah, Vermont, 
Virginia, Virgin Islands. Washington, 
and Wyoming. State and local 
government employees (such as 
firefighters) in the remaining 27 states 
(such as Ohio, plus Guam and the 
District of Columbia) are subject to EPA 
regulations identical to OSHA standards 
for response action workers under 
section 126 of SARA and 40 CFR part 
311. The EPA rule will apply to 
firefighters by March 6, 1990 for 
emergency response (and September 21, 
1989 for other relevant activities). 

One commenter suggested that 
proposed § 300.150 be revised to state 
that the OSC should be alert to unsafe 
work practices and notify the regional 
OSHA offjce when such practices are 
observed. EPA agrees that the OSC may 
be in a position to observe unsafe work 
practices. However, no change is needed 
because EPA believes that since 
workplace safety and health conditions 
are the responsibility of the employer, 
unsafe practices should first be reported 
to the appropriate employer because the 
employer is in a position to make an 
immediate correction. If the condition 
remains uncorrected, it should be 
reported to the appropriate enforcement 
authority, whether it is federal OSHA. 
state OSHA. or EPA. 

Further, highlighting a special 
responsibility for an OSC in this area · 
carries additional implications-if the 
OSC fails to notice the violation, the 
employer might see that as official 
approval of his practice. Also, in 
general, the NCP sets out an 

organization and framework for 
generally needed actions and 
responsibilities, within which the OSC 
has, and must have, latitude to exercise 
his judgment. No section of the plan lists 
all possible actions of an OSC, however 
exceptional. 

One commenter noted that the 
National Contingency Plan (NCP) 
requires CERCLA-actions to directly 
comply with OSHA standards (proposed 
§ 300.150). rather than complying only to 
the extent those standards are 
"applicable or relevant and appropriate 
requirements" (ARARs) under CERCLA 
section 121(d)(2), 42 U.S.C. 962l(d)(2). 
The commenter questioned why OSHA 
standards should be treated differently 
from other federal statutes. 

In response, there are two principal 
reasons for the treatment of OSHA 
standards as non-ARARs in the NCP. 
First, as discussed below, Congress 
appears to have intended that certain 
OSHA standards apply directly to all 
CERCLA response actions. Second. EPA 
believes that OSHA is more properly 
viewed as an employee protection law 
rather than an "environmental" law, and 
thus the process in CERCLA section 
121(d) for the attainment or waiver of 
ARARs would not apply to OSHA 
standards. 

However, before addressing those 
issues in more detail, review of the 
comment revealed an inconsistency in 
the manner in which OSHA standards 
are considered under the NCP. As the 
commenter notes, proposed NCP 
§ 300.150 directly requires CERCLA 
actions to comply with certain OSHA 
standards (e.g., 29 CFR parts 1910, 1926) 
(53 FR at 51489), while at the same time, 
the preamble to the proposed rule 
included most OSHA standards in 
EPA's list of potential ARARs (53 FR at 
51448). This situation requires 
clarification, because requirements that 
are promulgated as part of the NCP are 
not evaluated for attainment or waiver 
as part of the ARARs process. 

As a threshold matter, EPA believes 
that Congress intended certain OSHA 
standards (those for response action 
workers) to be always applicable to 
CERCLA response actions. Pursuant to 
mandates in CERCLA section 111(c)(6) 
and SARA section 126, the Department 
of Labor has promulgated regulations 
that apply directly to worker safety 
during hazardous waste operations and 
emergency response actions, including 
CERCLA actions: 

(a] • • • (1) Scope. This section covers the 
following operations • • • : (i] Clean-up 
operations required by a governmental body, 
whether federal. state, local or other 
involving hazardous 111b1tances that are 
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conducted at uncontrolled hazardous waste 
sites (including. but not limited to. the EPA s 
National Priority List (NPL), state priority list 
sites. sites recommended for the EPA NPL. 
and initial investigations ofgovernment 
identified sites which are conducted before 
the presence or absence ofhazardous 
substance has been ascertained. 

29 CFR 1910.120 (emphasis added). 
Thus, these regulations apply 
specifically to the response actions 
detailed in the NCP, and compliance 
with these standards is properly 
required in the text of § 300.150. 

Other OSHA standards, however, are 
of general applicability and were not 
developed specifically for CERCLA 
response actions (e.g .. OSHA 
Cons~ction standards, Shipyard 
standards. Longshoring standards, etc.). 
EPA believes that these general OSHA 
standards are essentially workplace 
standards. designed to cover 
occupational exposures: they are 
properly viewed as requirements of a 
"federal environmental law," and thus 
do not come within the scope of ARARs 
under CERCLA section 121(d)(2). 1 

Rather. like the requirements of other 
non-environmental laws. such 
requirements would apply of their own 
force. not through the CERCLA process. 
Thus. OSHA standards are no longer 
included on the list of potential ARARs. 
The final NCP package(§ 300.150) has 
been modified to reflect this approach. 
which EPA believes is consistent with 
both OSHA and CERCLA. 

EPA does not believe that these 
changes will reduce compliance with 
OSHA standards at Superfund sites. The 
OSHA standards for response action 
workers will be met at every CERCLA 
site. and the more general OSHA 
standards will continue to be met where 
they apply. 

EPA notes that there are some 
standards in OSHA that set 
contaminant levels for the workplace 
(see 29 CFR part 1910. subpart z. 
limitations on exposure to toxic and 
hazardous substances) that may also be 
relevant-although not applicable-to 
the determination of a cleanup level at a 
CERCLA site (due to the absence of 
other standards). In such a case. those 
standards may be included among the 
requirements ''To Be Considered" 
frBCs). 

In addition. the following changes 
were also made to proposed § 300.150. 
The statement that "the OSH Act 

1 CERC!.A section 121(d)(2) defines potential 
ARARs as the atandards. requirements. criteria or 
limitations under "an\· Federal environmental law." 
Note that the 1965 NCP-which did consider OSHA 
requirements to be ARARs-<lefined ARARs as 
"requirements of Federal public health and 
environmental laws:· 

requirements can be enforced, as 
appropriate, by the relevant federal or 
state agencies," has been removed from 
the final rule; although the statement is 
correct, it is more appropriate for a 
preamble discussion. Further on this 
point, EPA notes that although OSHA 
standards apply to the federal 
government by Executive Order, they 
are not independently enforceable 
against the federal government; 2 

accordingly, NCP § 300.150(c) has also 
been revised to state that the lead 
agency should make OSHA programs 
available to response action employees, 
consistent with and to the extent 
required by 29 U.S.C. 1910.120. 

The revisions to this section do not 
reflect any reduced commitment for 
compliance with applicable safety and 
health requirements. or any reduced 
responsibility for private employers to 
comply with worker protection 
standards. 

Final rule: Proposed § 300.150 has 
been revised to read as follows: 

(a) Response actions under the NCP will 
comply with the provisions for response 
action worker safety and health in 29 CFR 
1910.120. 

(b) In a response action taken by a 
responsible party, the responsible party must 
assure that an occupational safety and health 
program consistent with 29 CFR 1910.120 is 
made available for the protection of workers 
at the response site. 

(c) In a response taken under the NCP by a 
lead agency. an occupational safety and 
health program should be made available for 
the protection of workers at the response site. 
consistent with, and to the extent required 
by, 29 CFR 1910.120. Contracts relating to a 
response action under the NCP should 
contain assurances that the contractor at the 
response site will comply with this program 
and with any applicable provisions of the 
OSH Act and state OSH Jaws. 

(d) When a state. or political subdivision of 
a state, without an OSHA-approved state 
plan is the lead agency for response, the state 
or political subdivision must comply with 
standards in 40 CFR part 311, promulgated by 
EPA pursuant to section 126(f) of SARA. 

(e) Requirements. standards. and 
regulations of the Occupational Safety and 
Health Act of 1970 (29 U.S.C. 651 et seq.) 
(OSH Act) and of state laws with plans 
approved under section 18 of the OSH Act 
(state OSH laws), not directly referenced in 
paragraphs (a) through (d) of this section, 
must be complied with where applicable. 
Federal OSH Act requirements include. 
among other things, Construction Standards 
(29 CFR part 1926). General Industry · 
Standards (29 CFR part 1910), and the general 
duty requirement of section 5(a)(1) of the 
OSH Act (29 U.S.C. 654(a)(1)). No action by 
the lead agency with respect to response 
activities under the NCP constitutes an 

1 Federal Emp. for Non-Smokers' Rights v. U.S.. 
446 F.Supp. 181 (D.D.C. 1978). affd 598 F.2d 310 
(D.C.Cir.). cert. denied. 444 U.S. 926. 

exercise of statutory authority within the 
meaning of section 4(b)(1) of the OSH Act. 
All governmental agencies and private 
employers are directly responsible for the 
health and safety of their own employees. 

Name: Section 300.155. Public 
information and community relations. 

Proposed rule: This section stated that 
OSCs/RPMs and community relations 
personnel should ensure that all 
appropriate public and private interests 
are kept informed when an incident 
occurs. This section also stated that an 
on-scene news office be established to 
coordinate media relations and to issue 
official federal information on an 
incident. 

Response to comments: A commenter 
noted that there are three types of media 
coverage during en emergency: 
Newspapers. radio, and television. The 
comment suggested that television is 
most problematic to those responding to 
an incident and that this section did not 
address how to coordinate a response 
with televised coverage of the incident. 

In response, EPA believes that the 
rule appropriately addresses the 
responsibility to provide information 
about an incident. It is not necessary or 
appropriate to include details in the 
NCP of different approaches to different 
media. In a separate effort, however. the 
NRT is considering additional guidance 
and support for incident-specific 
response teams in implementing public 
information procedures. 

Another commenter noted that the 
community relations requirements 
referenced in § 300.155 are all from 
subpart E. The comment questioned 
whether any community relations 
requirements. other than those 
specifically stated in § 300.155, apply to 
responses to discharges of oil. 

In response. § 300.155 appears in 
subpart B, which is the basic 
responsibility and organization for 
response which underlies the entire 
NCP, thus including response to 
discharges of oil under subpart D. The 
public information and community 
relations requirements outlined in 
§ 300.155 are those generally applicable 
to all responses, and generally sufficient 
for emergency or relatively short term 
response actions such as those 
encountered in oil responses as covered 
in subpart D. Responses under subpart 
E, however, include long term actions at 
hazardous waste sites, and for these, 
there are specific and detailed 
requirements for community information 
and involvement in decision-making 
over the course of a response which may 
include removal or remedial actions 
carried out over a considerable period of 
time. These community relations 



Federal Register / Vol. 55, No. 46 / Thursday, March 8, 1990 / Rules and Regulations 8681 

provisions might be applicable in a long 
term cleanup that followed an 
emergency release, hence the cross 
references linking the basic or minimal 
requirement to the more detailed 
program which is mandatory for long 
term responses, but optional for 
emergency or short term responses. 

Final role: EPA is promulgating the 

rule as proposed. 


Name: Section 300.160. Documentation 
and cost recovery. 

Proposed role: Section 300.160 
discusses the procedures for 
documentation of cost recovery for a 
response action. Section 300.160(a) 
states that an accurate accounting of 
federal. state or private-party costs 
incurred for response actions can be 
supported with an OSC report as 
required by § 300.165 for all major 
releases and Fund-financed removals. 
Section 300.160(c) states that "Federal 
agencies are to make resources 
available, expend funds. or participate 
in response to discharges and releases 
under their existing authority," and 
adds. -rhe ultimate decision as to the 
appropriateness of expending funds 
rests with the agency that is held 
accountable for such expenditures" (53 
FR 51490). Section 300.160(d) is a new 
section of the proposed NCP 
incorporating 1986 amendments to 
CERCLA that state that responsible 
parties are liable for the costs of any 
health assessment or health effects 
study conducted under the authority of 
CERCLA section 104(i). In addition, the 
preamble to the proposed NCP 
discussion of§ 300.160(d) detailed the 
types of studies for which responsible 
parties are held liable (53 FR 51402}. 

Response to comments: Several 
commenters requested that EPA 
elaborate in the preamble discussion of 
§ 300.160 on what are "standard EPA 
procedures for cost recovery" as stated 
in the proposed rule (53 FR 51490). One 
asked that EPA propose a list of 
guidance documents for cost recovery 
procedures. Another asked that EPA 
make available its list of standard cost­
recovery procedures for public 
comment. Another asked that EPA 
circumscribe cost recovery to those 
studies which are determined to be 
appropriate or necessary. In a related 
comment. one group asked that the NCP 
clarify the scope of costs recoverable 
and recognize that OSC reports are a 
poor method of documenting those 
costs. This commenter asked for 
clarification on the involvement of the 
RRT or NRT in cost-recovery activities 
for remedial actions. and an explanation 
given for their involvement. Another 

asked that § 300.160(a) apply to oil 

discharges. 


Most comments summarized above 
requested discussion of procedures for 
and staff participation in cost recovery 
that more properly belongs in EPA 
guidance rather than in the NCP. The 
preamble to the proposed NCP 
discussion of§ 300.160(d) detailed the 
kinds of studies that are eligible for cost 
recovery. Including guidance documents 
in the NCP, or including information 
normally reserved for these guidance 
documents, would produce an unwieldy 
NCP, and require constant revision as 
Agency guidance and policy procedures 
change over time. In addition. EPA is 
developing a regulation that will provide 
for recovery of direct and indirect costs 
under CERCLA. That rulemaking will 
address the comments summarized 
above. 

Oil discharges are not included under 
the provisions of§ 300.160(a), but are 
referred. through § 300.160(b). to 
§ 300.315, the documentation and cost 
recovery section of subpart D. The cost 
recovery and documentation processes 
for oil discharges are, by intent. 
somewhat different from those for 
hazardous substance release responses. 
Including oil discharges under the 
provisions of§ 300.160(a) would subject 
them to conflicting cost recovery and 
documentation provisions. In addition, 
oil spills are statutorily exempt from the 
provisions of CERCLA. and come under 
the authority of the CW A. 

One commenter stated that granting 
power to authorizJ! expenditure of 
federal funds to the agency responsible 
for the response action represented 
preferential treatment for federal 
agencies who are PRPs that is not 
extended to private parties. 

In response, the purpose of § 300.160 
is to describe authority for expenditures 
in cases where federal agencies assist in 
a non-federal response, such as a 
coastal oil spill where no federal lands 
are affected. Their activities may be a 
mix of activities which they are required 
to undertake under their own 
authorities, and activities-which they 
undertake as requested in support of an 
OSC (or RPM). The latter activities may 
be reimbursed from the Fund, later to be 
reclaimed from the potentially 
responsible party (PRP) by the Fund­
managing agency. The commenter 
appears to misinterpret this section as 
applicable to situations when the 
federal agency is itself a PRP. It is not. H 
a federal agency were participating in a 
response for which it was the 
responsible party, no reimbursement 
from the Fund would be allowed. These 
provisions arf'. amply covered in the 

appropriate Fund-management 
regulations. Thus. since there is no 
preferential treatment allowed or 
inferred for federal agencies over non­
federal PRPs. no change is necessary. 

Final role: Proposed § 300.160 is 
revised as follows: 

t. In§ 300.160(a)(2). the cross­

reference to § 300.165 in the last 

sentence is modified. 


2. Proposed § 300.160(a)(3) is revised 
as follows (see preamble discussion on 
§ 300.615 (notification)): "The lead 
agency shall make available to the 
trustees of affected natural resources 
information and documentation that can 
assist the trustees in the detemrlnation 
of actual or potential natural resource 
injuries." 

Name: Section 300.165. OSC reports. 
Existing role: Section 300.40(a) of the 

existing NCP requires the OSC to submit 
to the RRT a complete report on a 
response action within 60 days after the 
conclusion of a response to a major 
discharge of oil, or a major hazardous 
substance. pollutant or contaminant 
release, or when requested by the RRT. 

Proposed role: Proposed § 300.165(a) 
requires the submission of the OSC 
report within 90 days (rather than 60 
days) of the conclusion of the response 
action or when requested by the RRT. 
Additionally, the RRTmust review the 
OSC report and forward a copy of the 
report with the RRT's comments to the 
NRT within 30 days of receiving the 
OSC report. 

Response to comments: Paragraph {a): 
A commenter recommended that OSC 
reports be approved by EPA prior to 
distribution to the RRT. EPA notes in 
response that the NCP deals with the 
distribution of OSC reports for the 
purposes of the NRT/RRT/OSC national 
response system. The OSC reports may 
be used for individual agencies' own· 
management information purposes as 
well, but a primary purpose of these 
reports is to allow prompt knowledge of 
lessons learned, frank discussion of any 
problems, and timely and effective 
consideration of improvements or 
cautions which need to be shared 
throughout the system. Pre-screening by 
EPA (or other agency providing the OSC 
in question) would impede the 
timeliness of such reports. and perhaps 
diminish the immediacy of concerns 
which are intended to be conveyed to 
other responders. Thus, no change has 
been made in response to this comment. 

Another commenter recommended 
that the OSC distribute the OSC report 
to the state representative to the RRT. 
This change is unnecessary. The state 
representative to the RRT has access to 
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such reports through the mechanism set 
up by each RRT to make OSC reports 
available to each member of the RRT. 
Therefore, the OSC would be 
duplicating the mechanism already 
created. In addition, there is no apparent 
reason why the state representatives 
should receive a copy of the OSC report 
directly from the OSC while the other 
members of the RRT receive a copy from 
the RRT. 

One commenter stated that the OSC 
report deadline is unworkable because 
the vast differences between response 
actions and the degrees of complexity 
that they may entail dictate that varying 
amounts of time may be needed to 
complete an OSC report. Cost recovery 
actions, noted the commenter, may also 
dictate a specific deadline for report 
submission. The commenter also stated 
that the original intent of this 
requirement should be reexamined by 
the NRT and the RRT. To address these 
problems. the commenter recommended 
that after-action reports be required 
instead of OSC reports, and that no 
deadline for these reports be imposed on 
the OSCs. For those actions which are of 
significant size or nature. or at the 
request of the RRT or NRT, the 
commenter recommended that the OSC/ 
RPM submit an executive summary 
which addresses the four existing 
requirements of the NCP. The 
commenter suggested that the deadline 
for this summary should -be determined 
by the NRT or the RRT requesting it. 

Recognizing that OSCs have extensive 
responsibilities and that response to 
discharges or releases is a higher 
priority than writing the OSC report, 
EPA proposed to extend the deadline for 
submission of the report from 60 days to 
90 days after completion of the 
response. After considering the 
comments on this proposal. EPA agrees 
with the commenter that even this 
deadline for submission of the OSC 
report may be unworkable. Therefore, 
the final NCP now requires submission 
of the report within one year of the 
completion of removal actions or when 
requested by the RRT. EPA believes that 
the change provides needed flexibility 
while ensuring that RRTs are able to get 
reports sooner, if necessary. Although 
the deadline has been extended, EPA 
still expects that OSC reports will be 
written as soon as practicable. 
Generally. for removals of abort 
duration (e.g., lasting less than 30 days), 
OSC reports should be available within 
six months of completion of the removal 
action because there is less to report. 

EPA does not agree. however, that 
cost recovery actions need dictate the 
deadline for submission or the contents 

of the report. The purpose of the OSC 
report is to summarize the activities at 
the site and the lessons learned. It 
should be similar to the executive 
summary described by the commenter 
except that it should cover, briefly, all of 
the topics listed in§ 300.165(b). Detailed 
information regarding day-to-day events 
may be found in the administrative 
record, the pollution reports, the site log 
book, and the OSC log book. At the 
completion of site activities, these 
information sources are maintained in 
the Bite file at the regional office. Jn the 
event a detaned review of site activities 
is necessary (e.g., for cost recovery 
purposes), the information can be 
obtained through the regional office. The 
OSC report should not attempt to 
include or duplicate all of this other 
information but rather should reference 
and summarize it. 

One commenter stated that EPA 
should broaden this section to apply to 
situations other than "major" discharges 
or releases. In response, EPA does not 
agree that OSC reports should be 
required for every action that responds 
to a discharge or release. EPA notes, 
however, that § 300.165 provides that 
reports on response actions other than 
to major discharges or releases will be 
submitted when requested by the RRT. 

One commenter noted that it is 
unclear why § 3CX>.165 involves RPMs if 
it is limited to removal actions. In 
response, RPMs are referenced in 
§ 300.165 because removal actions 
sometimes occur at NPL sites (e.g., a fire 
may have started at a site where a 
remedial action is planned or is being 
conducted): therefore, the RPM may 
actually submit the OSC report. 

Paragraph [c): A comment relating to 
§ 300.165(c)(l)(viii) noted that in the 
case of a large spill the damage 
assessment process will continue 
beyond the proposed 90-day time limit 
for submission of the OSC report. 
Therefore, the commenter states that 
§ 300.165(c)(l)(viii) should include a 
"qualifying statement" concerning 
natural resource damage assessment 
activity. In response, EPA notes that the 
deadline for submitting OSC reports is 
now one year. Moreover, the OSC report 
need only observe that damage 
assessment activity is ongoing despite 
the conclusion of the response action. A 
qualifying statement, therefore. is not 
necessary. 

One commenter argued that the OSCs 
should not comment on natural resource 
injuries or trustee activities. The 
commenter believed that OSCs lack 
expertise in natural resource fields and 
could inadvertently make statements 
that might affect trustee efforts to 

recover damages through litigation. The 
commenter wanted paragraphs (vii) and 
(viii) deleted from the OSC report format 
in§ 300.165(c)(l). Another commenter 
stated that the phrase "documentation 
shall be sufficient to 
provide * * • impacts and potential 
impacts to the public health and welfare 
and the environment" seems to imply 
that damage assessment is an OSC 
responsibility. The commenter argued 
that responsibility for this complicated 
process should rest with the federal 
trustees, not with the OSC. The 
commenter noted that this point should 
be clarified in the NCP. 

In response to the commenters that 
expressed concern that OSCs would be 
commenting on natural resource injuries 
or conducting damage assessments of . 
natural resources, EPA believes that the 
commenter misinterpreted the intent of 
this requirement OSCs are simply 
documenting the notification to trustees 
of natural resource damage or potential 
damage and then listing any activities 
taken by the trustees at the site. EPA 
believes that it is an important 
component of the report and does not 
believe the requirement should be 
eliminated. However, EPA does find that 
the wording in § 300.165(c)(l)(vii) and 
(viii) may be misleading and has 
changed it in today's rule to more 
accurately reflect the stated intent. 

A comment relating to 
§ 300.165(c)(4)(iii) questioned ifthe OSC 
is required to comment on plans 
developed by LEPCs and SERCs under 
section 303 of SARA. and recommended 
that § 300.165(c)(4)(iii) be amended to 
make it clear that OSCs should only 
recommend changes if those plans are in 
conflict with the OSC plans. In response, 
EPA believes that § 300.165(c)(4)(iii) 
does not require review of all section 
303 plans. The subsection requires the 
OSC to make recommendations relating 
to the section 303 plans "as 
appropriate." Such recommendations 
are only appropriate if the section 303 
plans are inconsistent with the NCP. 
RCP or OSC plan since the OSC is not 
authorized by any statute or regulation 
to review section 303 plans. 
Accordingly, the recommended change 
seems unnecessary. 

Final rule: Proposed § 300.165 is 
revised as follows: 

1. The first sentence of§ 300.165(a) 
has been changed from "Within 90 days 
after completion of removal 
activities • • • ," to read: "Within one 
year after completion of removal 
activities • • *." 

2. Section 300.165(c)(1)(vii) has been 
changed to read: "Content and time of 
notice to natural resource trustees 
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relating injury or possible injury to 
natural resources." 

3. Section 300.165(c)(1)(viii) has been 
changed to read: "Federal or state 
trustee damage assessment activities 
and efforts to replace or restore 
damaged natural resources." 

Name: Section 300.170. Federal agency 
participation. 

Proposed rule: Proposed § 300.170 
described general responsibilities of 
federal agencies within the National 
Response System. 

Response to comments: Under 
§ 300.170. a commenter requested 
clarification of the responsibilities of 
federal agencies with respect to 
reporting of rele~ses of hazardous 
substances, as compared to pollutants, 
or contaminants or discharges of oil, 
from facilities or vessels which are 
under their jurisdiction or control. EPA 
has revised this section to clarify the 
applicable reporting requirements. 

Final rule: Proposed § 300.170(c) is 
revised as follows: 

1. Section 300.170(c) has been 
modified as follows: "All federal 
agencies are responsible for reporting 
releases of hazardous substances from 
facilities or vessels under their_ 
jurisdiction or control in accordance 
with section 103 of CERCLA.'" 

2. Section 300.170(d] has been added 
as follows: ''(d) All federal agencies are 
encouraged to report releases of 
pollutants or contaminants or discharges 
of oil from vessels under their 
jurisdiction or control to the NRC." 

Name: Section 300.175 Federal 
agencies: additional responsibilities and 
assistance. 

Existing rule: 40 CFR 300.23. This 
section described federal agencies' 
capabilities and expertise related to 
preparedness planning and response, 
consistent with agency capabilities and 
legal authorities. 

Proposed rule: The proposed revisions 
emphasized the leadership roles of EPA 
and the USCG, added the Nuclear 
Regulatory Commission to the list of 
federal agencies described, and revised 
and updated some of the other agencies' 
capabilities and expertise. 

Response to comments: Paragraph (b): 
A commenter suggested adding language 
to § 300.175(b) regarding the staffing and 
administration of the National Response 
Center (NRC) by the USCG. It was also 
suggested to add to each of the other 
agency's organizational roles, language 
concerning communication procedures 
and specialized services and funding for 
NRC operations. 

In response, EPA has added a 
description of the capabilities and 
expertise of the NRC to § 300.175(b)(15). 

EPA does not agree, however, that it is 
necessary to add language regarding 
organizational roles, communication 
procedures, etc., to the descriptions of 
the other federal agencies. Section 
300.175 provides a brief generalized 
description of individual agency's 
expertise in preparedness planning or 
response actions, consistent with their 
legal authorities and capabilities. It is 
not meant to cover specific details of 
completing these activities. Further, 
§ 300.125 has been revised to read: "The 
Commandant, USCG, in conjunction 
with other NRT agencies, shall provide 
the necessary personnel, 
communications, plotting facilities, and 
equipment for the NRC." In addition, if 
specialized services are needed by a 
particular agency, this, along with any 
appropriate funding, should be handled 
by a memorandum of understanding. 

A commenter recommended adding to 
§ 300.175(b)(l), a reference to the Coast 
Guard's authority to enter into 
cooperative agreements pursuant to 
section 311(c)(2)(H) of the CW A or 
section 104(d] of CERCLA. EPA has 
added such language. 

One commenter questioned whether 
entering into a contract or cooperative 
agreement with the appropriate state in 
order to implement a response action 
applies only to remedial actions. If not, 
the following statement is 
recommended: "Coast Guard OSCs 
should be included in negotiating 
agreements for emergency responses." 

In response, provisions of subpart B 
(and thus "negotiating agreements or 
contracts for response actions") 
generally apply to both removal and 
remedial actions; therefore, no change is 
necessary. As a practical matter, in the 
timeframe of an emergency response, or 
urgent need for a removal action. 
negotiating such an agreement for the 
particular event or place might take 
more time than the immediate situation 
allowed. Generic standing agreements 
for certain kinds of situations could be 
negotiated in advance. In general, 
however, proper contingency planning 
can meet mutually satisfactory 
emergency needs if state, local, and 
OSC plans show the same agreed-upon 
dispositions of resources and 
responsibilities and provide for 
appropriate levels of decision-making 
covering various kinds of incidents. 

Under i 300.175(b)(3), it was 
recommended to add language to clarify 
EPA responsibilities to address the 
immediate short-term evacuations that 
are often the norm in hazardous 
chemical responses. EPA does not agree. 
This appears to be a specific 
responsibility which would be best 
handled in a Federal Emergency 

Management Agency (FEMA) policy or 
guidance document. 

Under§ 300.175 (b](4) and (b](5], one 
commenter requested clarification of the 
specific responsibilities of Department 
of Defense and Department of Energy 
OSCs concerning releases of hazardous 
substances, pollutants, and 
contaminants, and discharges of oil. The 
responsibilities of OSCs from all federal 
agencies are the same, as described in 
I 300.120 aI!.d elsewhere in the NCP. 

One commenter suggested that 
language be added to i 300.175(b)(4) to 
clarify that consistent with CERCLA 
section 120(e)(4)(A]. the EPA 
administrator has the ultimate authority 
with respect to selecting remedial 
actions for DOD facilities on the NPL. 
While the suggested addition is correct, 
EPA does not believe this section is the 
appropriate place for it. This item will 
be adequately covered in subpart K. 

Another commenter suggested that 
EPA add language to § 300.175(b)(4] to 
identify the availability of Army 
Explosive Ordinance Demolition (EOD) 
units (for explosives, nerve agents, etc.). 
EPA believes that access to this 
expertise is limited by DOD authorities 
and should not be included. 

Under§ 300.175(b)(7), a commenter 
suggested a change to add a reference to 
the capabilities of the Department of 
Commerce (DOC] with respect to 
National Marine Sanctuary ecosystems. 
EPA has made the suggested change. 

Under§ 300.175(b](9)(i), a commenter 
suggested a change to clarify the 
responsibilities of the Fish and Wildlife 
Service. EPA agrees with the suggested 
change. 

Under§ 300.175(b)(10), a commenter 
recommended expanding the section to 
describe the Department of Justice's 
(DOJ] role in litigation and the 
information that DOJ needs to negotiate 
or pursue a court action. EPA does not 
agree with the proposed change because 
the NCP is not the appropriate document 
for this purpose. 

Final rule: Proposed § 300.175 is 
revised as follows: 

1. The following sentence has been 
added to§ 300.175(b)(1): "The USCG 
may enter into a contract or cooperative 
agreement with the appropriate state in 
order to implement a response action." 

2. Section 300.175(b)(7) has been 
changed to add a reference to the 
National Marine Sanctuary ecosystems. 

3. Section 300.175(b)(9)(i) has been 
changed to read as follows: "Fish and 
Wildlife Service: Anadromous and 
certain other fishes and wildlife, 
including endangered and threatened 
species, migratory birds, and certain 
marine mammals; waters and wetlands; 
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contaminants affecting habitat 

resources: and laboratory research 

facilities." 


4. Section 300.175(b)(15) bas been 
added describing the capabilities and 
expertise of the National Response 
Center. 

Name: Section 300.180. State and local 
participation in response. 

Proposed rule: This section described 
general responsibilities of state and 
local governments for response 
activities. 

Response to comments: Paragraphs 
· (a} and {c): Under§ 300.lBO(a), a 

commenter suggested allowing each 
RRT to determine an appropriate 
number of seats to assign to each state 
within its jurisdiction. EPA disagrees 
with the suggested change. While it is 
recognized that states may assign tasks 
to a number of different state agencies, 
it is imperative to have one 
spokesperson for the state as the official 
representative on the RRT. As many 
state representatives as desired may 
attend the RRT meetings. Under 
§ 300.lBO(a). a commenter recommended 
adding "OSC" in addition to RPM for 
state-lead response actions. EPA agrees 
with the recommended change. 

Another comment asked two 
questions: Under§ 300.180(c), what is 
meant by facilities not subject to 
response actions under the NCP. and is 
this section consistent with § 300.3(a)(Z). 
In response, EPA agrees that the two 
cited sections should be consistent. and 
is revising the language in § 300.180(c) to 
read: "For facilities not addressed under 
CERCLA • • ·:· 

Paragraph (d}: One commenter 
indicated that the NCP should enable 
federal facilities to issue cooperative 
agreements to states to carry out 
remedial investigation. feasibility study, 
remedial action and remedial design 
activities. It was suggested that 
§ 300.180(d) be modified to provide for 
this. EPA recognizes that federal 
agencies may cooperate with states in 
completing federal facility response 
activities. This will be adequately 
covered in subpart I< and does not need 
to be included in this section. 

Paragraph (e}: Under§ 300.180(e). a 
commenter recommended that state and 
local public safety organization 
response efforts should be consistent 
with containment and cleanup 
requirements in the NCP. EPA agrees 
and has made the recommended change. 

Final role: Proposed § 300.180 is 

revised as follows: 


1. The first sentence of§ 300.lBO(c) is 
revised to read: "For facilities not 
addressed under CERCLA * * * " 

2. Section 300.180(e) bas been changed 
as follows: "Because state and local 
public safety organizations would 
normally be the first government 
representatives at the scene of a 
discharge or release, they are expected 
to initiate public safety measures that 
are necessary to protect public health 
and welfare and that are consistent with 
containment and cleanup requirements 
in the NCP, and are responsible for 
directing evacuations pursuant to 
existing state or local procedures." 

Name: Section 300.185. 
Nongovernmental participa lion. 

Proposed rule: Proposed § 300.185. 
based on existing § 300.25, encouraged 
involvement by industry groups, 
academic organizations and others in 
response operations. This section also 
specified that contingency plans should 
provide for the direction of volunteers 
by the OSC or other federal, state or 
local officials. 

Response to comments: A commenter 
suggested changing§ 300.185 so that the 
OSC/RPM does not have the discretion 
to involve volunteers in on-site activities 
associated with hazardous substance 
response operations. EPA disagrees with 
this suggestion. This section provides 
adequate safeguards for the use of 
volunteer personnel, including 
restrictions from on-scene operations as 
necessary. 

A change was suggested to make this 
section consistent with the authority of 
the scientific support coordinator (SSC) 
as stated in § 300.145(d)(2). EPA agrees 

. and has made the change. 
A commenter requested that the NCP 

further define strategies for dealing with 
cases involving multiple authorities. 
EPA disagrees with the recommended 
change. The situations involving 
multiple jurisdictions and authorities 
should be handled under the appropriate 
contingency plan, i.e., the RCP or DSC 
plan. 

Final rule: The last sentence of 
proposed§ 300.185(b) has been changed 
to read as follows: "The SSC may act as 
liaison between the DSC/RPM and such 
interested organizations." 

Subpart C-Planning and Preparedness 

Historically, the NCP has provided for 
federal planning and coordination 
entities and for federal contingency 
plans. Although there has previously 
been no federal requirement for state 
and local planning, the NCP has always 
provided for coordination with such 
entities and plans where they exist. 
However, SARA Title mnow requires 
the development of a state and local 
planning structure and local emergency 
response plans. 

Title ill provides the mechanism for 
citizen and local government access to 
information concerning potential 
chemical hazards present in their 
communities. This information includes 
requirements for the submission of 
emergency planning information, 
material safety data sheets and 
emergency and.hazardous chemical 
inventory forms to state and local 
governments, and for the submission of 
toxic chemical release forms to the EPA 
Title ill also contains general provisions 
concerning local emergency response 
plans to be developed by local 
emergency planning committees 
(LEPCs), emergency training. review of 
emergency systems, trade secret 
protection, providing public access to 
information, enforcement, and citizen 
suits. Regulations implementing Title m 
are codified at 40 CFR subchapter J. EPA 
will reference Title ill and these 
regulations in subpart C where 
appropriate. 

The proposed NCP states that in 
developing OSC contingency plans, the 
OSCs shall coordinate with State 
Emergency Response Commissions 
(SERCs) and Local Emergency Planning 
Committees (LEPCs) affected by the 
OSC area of responsibility. The OSC 
plans shall provide for a well 
coordinated response that is integrated 
and compatible with all appropriate 
response plans of state. local and other 
non-federal entities, and especially with 
Title ill local emergency response plans. 

The following sections discuss 
comments received on the proposed 
subpart C and EPA's responses. 

Name: Section 300.200. General. 
Existing rule: Subpart D-Plans 

(§ 300.41). Subpart D of the 1985 NCP 
required that, in addition to the National 
Contingency Plan (NCP), a federal 
regional plan be developed for each 
standard federal region, Alaska, and the 
Caribbean, and, where practicable, a 
federal local (i.e., OSC) plan also be 
developed. The purpose of these plans is 
coordination of a timely, effective 
response by various federal agencies 
and other organizations to discharges of 
oil and releases of hazardous 
substances. pollutants and .contaminants 
in order to protect public health, 
welfare, and the environment. 

Proposed rule: The equivalent section 
to subpart D in the 1985 NCP. is found in 
subpart C of today's rule. This subpart 
summarizes emergency preparedness 
activities relating to oil, hazardous 
substances, pollutants and 
contaminants: describes the federal, 
state, and local planning structure; 
provides for three levels of federal 
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contingency plans; and cross-references 
state and local emergency preparedness 
activities under SARA Title III. 

Response to comments: A commenter 
stated that the planning activities 
referred to in subpart C apply to both oil 
and hazardous substances response 
activities. not to "hazardous chemicals 
and substances only" as provided in the 
proposed rule. EPA agrees with this 
commenter. As stated in the 1985 NCP, 
all federal, state, and local contingency 
plans must deal with emergency 
preparedness and response activities 
related to discharges of oil and releases 
of hazardous substances, pollutants, or 
contaminants. 

Final role: Section 300.200 is revised 
to read. "This subpart summarizes 
emergency preparedness activities 
relating to discharges of oil and releases 
of hazardous substances, pollutants, or 
contaminants • • .... 

Name: Section 300.205. Planning and 
coordination structure. 

Proposed rule: The SERC in each state 
is to establish local planning districts, 
appoint LEPCs. and supervise/ 
coordinate their activities. The SERC 
must also establish information 
management procedures and appoint an 
individual to serve as the coordinator 
for the information. 

Response to comments: A few 
commenters suggested that § 300.205(c) 
make reference to § 300.115(h) to ensure 
coordination of the RRT with the SERC. 
Section 300.205(b) references§ 300.115 
as the description of the RRT's 
responsibilities. Section 300.llS(h) states 
that the state's RRT representative 
should coordinate with the SERC. Since 
it has already been stipulated that the 
RRT as part of their responsibility 
coordinate with the SERC. there is no 
need to reiterate that statement in 
§ 300.205(c). 

Final rule: EPA is promulgating the 
rule as proposed. 

Name: Section 300.210. Federal 
contingency plans. 

Proposed rule: This section describes 
the three levels of federal contingency 
plans and makes reference to Title III 
plans. See also general description in 
introduction above. 

Response to comments: 1. SARA Title 
Ill. Several commenters suggested that 
all references to SARA Title III should 
be eliminated from the NCP in that 
SARA Title III establishes new, 
completely separate requirements to 
report to state and local emergency 
planning officials. which are totally 
unrelated to the CERCLA process. 
Another commenter, however. 
supported the complete incorporation 
and integration of Title III provisions 

with other notification, spill prevention 
and preparedness sections in the NCP. 
One commenter recommended that EPA 
make a clear distinction between the 
NCP preparedness activities and Title III 
requirements. 

A major objective of both the NCP 
and SARA Title III is to increase public 
protection by developing response plans 
to deal with releases of oil and 
hazardous substances to the 
environment. Eliminating from the NCP 
all references to SARA Title III could 
lead to duplication of effort by federal. 
state and local governments regarding 
contingency planning. It could also 
cause confusion because the NCP would 
not provide a complete picture of the 
federal/state/local planning structure. 

2. Clarification ofcoordination 
procedures. Some comments stated that 
the NCP should be revised to include 
procedures for coordinating emergency 
response planning amongst LEPCs, 
OSCs, RRTs and the NRT. EPA bas 
considered this comment and is not 
including such language in the final rule. 
The NCP is not intended to be a detailed 
procedural guidance document and such 
coordination should be left to the 
discretion of the coordinating parties to 
provide greatest flexibility to address 
regional. state and local variations. 
Other guidance on planning and plan 
coordination is available. e.g. 
"Hazardous Materials Emergency 
Planning Guide," National Response 
Team, NRT-1 (March 1987), "Criteria for 
Review of Hazardous Materials 
Emergency Plans," National Response 
Team. NRT-1(May1988) and 
"Technical Guidance for Hazards 
Analysis," EPA. DOT and FEMA 
(December 1967), through the National 
Response Team (NRT) member 
agencies. 

3. Natural resources trustees and 
DOD and DOE OSCs. A few 
commenters suggested that§ 300.210 be 
expanded to require that natural 
resources trustees and DOD and DOE 
OSCs be identified. Section 300.210 
states that "RCPs [Regional Contingency 
Plans] shall follow the format of the 
NCP and coordinate with state 
emergency response plans, OSC 
contingency plans. • • .... The NCP and 
OSC contingency plans stipulate that 
the trustees of natural resources, as well 
as DOD and DOE OSCs. should be 
identified. Therefore there is no need to 
further state that in § 300.210. 

4. OSC jurisdictional boundaries. 
Another commenter stated that 
determining the OSC jurisdictional 
boundaries based on Title III district 
boundaries is not appropriate. EPA 
agrees. The language in the proposed 
NCP reads that "jurisdictional 

boundaries of local emergency planning 
districts • • • shall, as appropriate be 
considered in determining OSC areas of 
responsibilities." Thus. the proposed 
NCP does not require the OSC 
jurisdictions to be based on Title III 
local planning district boundaries. and 
there will be no change in the final rule. 

5. Coordination ofRRT. OSC and 
LEPC plans. A few· commenters feel that 
it would be burdensome for RRTs or 
OSCs to coordinate their plans with the 
Title III local emergency response plans. 
They feel the drafters of Title III local 
emergency response plans should 
ensure that their plans coordinate with 
the OSC and RRT plans. 

Other commenters recommended that 
the RRT be encouraged to advertise the 
availability of copies of the RCP to local 
emergency planning committees. One 
commenter suggested that the state 
should ensure the coordination of local 
plans with the OSC plan. Another stated 
that the NCP should be revised to 
indicate that drafters of Title III local 
plans should coordinate their plans with 
federal plans. not the other way around. 
Finally. another commenter noted that. 
for consistency, procedures for a LEPC 
to submit a plan to the RRT for re_yfew 
should be included in § 300.215(d). and 
that these procedures should requjre 
submission through tlie SERC. ­

EPA considers the coordination of the 
OSC plans with the Title III plans to be 
important. OSCs must be 
knowledgeable of local response groups ­
and their response capabilities in order 
to prepare reliable and useful plans and 
to respond to incidents in their districts. 
The jurisdiction of some OSCs may 
include sever"al Title III local planning 
districts, and the OSCs must ensure that 
their plans do not conflict with, but 
complement the Title III plans. A few 
people commented that language should 
be added proposing that the Title Ill 
local planning committees coordinate 
their plans with those of the OSCs. 
Section 300.215(a) already includes such 
language. 

EPA also believes that the 
coordination through the SERC of 
regional plans with the·Title III plans, to 
the greatest extent possible. is 
fundamental to the planning process. 

Final role: Proposed § 300.210(b) is 
changed to add the following sentence 
before the last sentence: "Such 
coordination should be accomplished by 
working with the SERCs in the region 
covered by the RCP." 

Name: Section 300.215. Title III local 
emergency response plans. 

Proposed role: See general description 
in introduction above. 
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Response to comments: A commenter 
stated that § 300.215 should be revised 
to include comments regarding non­
catastrophic event response. EPA 
disagrees with this commenter since 
Title III addresses all releases, 
catastrophic as well as non­
catastrophic. Section 304 of Title lli 
requires the reporting of releases in 
excess of a reportable quantity of an 
extremely hazardous substance or a 
CERCLA hazardous substance to the 
SERC, LEPC, and the NRC (where 
appropriate). These federal, state, and 
local officials will then re$pond to that 
report as appropriate. 

Another commenter suggested that 
§ 300.215 should be expanded to include 
procedures for a LEPC to submit a plan 
to the RRT for review. EPA has 
considered this comment and is making 
a revision in the final rule. 

Final rule: Proposed § 300.215 is 
revised as follows: 

1. Section 300.215(d) is revised to add 
the following last sentence: "This 
request should be made by the LEPC. 
through the SERC and the state 
representative on the RRT." 

2. In the first sentence of 
§ 300.215(e)(2). the phrase "to the SERC. 
LEPC and the local fire department" has 
been added. 

Name: Indian tribes under Title Ill. 
Proposed rule: The preamble to 

proposed subpart A stated that EPA is 
proposing to include Indian tribes in the 
definition of "state." except for purposes 
of Title Ill, or where specifically noted 
in the NCP. 

Response to comments: Several 
commenters disagreed with excluding 
Indian tribes from being treated like 
states under Title III. These commenters 
encouraged EPA to allow tribal 
participation in this program because if 
the t.."ibes do not become involved as 
governments in emergency response 
planning. the potential for harm to the 
reservation population and environment 
increases. These commenters also 
mentioned that EPA should allow tribes 
to participate as governments in Title llI 
programs because tribes can be an 
important link in emergency planning 
and could be important in planning the 
appropriate response actions. These 
commenters recommended that EPA use 
its discretion to allow tribal 
participation under Title III on a 
government-to-government basis. Indian 
tribes wishing to develop local planning 
structure and local emergency response 
plans should be allowed to participate 
in Title 111 planning on the same basis as 
states. 

In response, EPA notes that on March 
29. 1989 (54 FR 12992). EPA proposed 

that Indian tribes be the designated 
implementing authority for Title lli on 
all lands within "Indian country" as 
defined in 15 U.S.C. 1151. When this 
proposed rule becomes final, Indian 
tribes will, by rule, be included in the 
definition of "state" for the purposes of 
Title ill. 

Final rule: There is no rule language 
on this issue. 

Subpart D-Operational Response 
Phases for Oil Removal 

Subpart D contains only minor 
revisions to the existing subpart E. The 
following sections discuss comments 
received on the proposed subpart D and 
EPA's responses. 

Name: Section 300.300. Phase 1­
Discovery or notification. 

Proposed rule: This section describes 
the ways in which an oil discharge may 
be discovered and requires that reports 
of all discharges be made to the NRC. 
Alternative notification to the 
appropriate USCG or EPA 
predesignated OSC or the nearest USCG 
unit is permitted if immediate 
notification to the NRC is not 
practicable. This section also requires 
that immediate notification to the NRC 
be included in regional and local 
contingency plans. Upon notification of 
an oil discharge. the NRC must promptly 
notify the OSC who, in turn. will 
proceed with the additional response 
phases outlined in this subpart. 

Response to comments: One 
commenter asserted that the addition of 
the EPA predesignated OSC as a contact 
through the regional 24-hour emergency 
response telephone number is 
unnecessary and should be deleted. The 
commenter went on to say that a single, 
all encompassing notification system 
must be established in the NCP so the 
federal government can be efficient and 
effective in its response actions. The 
concept of a single point of contact for 
reporting all environmental incidents 
throughout the United States is well 
established under the FWPCA and 
CERCLA. According to this commenter, 
with one telephonic notification to the 
NRC, many responsible parties fulfill 
several federal regulatory reporting 
requirements. If a responsible party can 
telephonically call EPA's 24-hour 
emergency number, then why can they 
not simply call the NRC. The · 
requirement to call EPA's 24-hour 
number simply confuses and 
complicates the reporting requirements. 

While EPA agrees that there should 
be a single notification system for 
discharges of oil, EPA believes that it is 
important to make available reasonable 
alternatives for reporting oil spills that 

are limited to the rare circumstances 
where it is not possible to contact the 
NRC. Furthermore, it is the opinion of 
EPA that the condition, "if direct 
reporting to the NRC is not practicable," 
is not ambiguous. It should be 
emphasized that reporting to the USCG 
or EPA predesignated OSCs or the 24­
hour EPA regional emergency response 
telephone number are interim measures. 
and all reports shall be promptly relayed 
to the NRC by the discharger. 

One commenter recommended that 
the "notification" language used in 
subpart D for Oil Removal(§ 300.300 
and in subpart E for Hazardous 
Substance Response (§ 300.405)) should 
be identical asserting that this will limit 
confusion and make reporting of 
incidents that are both oil and 
hazardous substance simple. The 
commenter added that there is no need 
for the oil industry to determine, before 
notification, whether a spill will be 
interpreted to fall within the petroleum 
exclusion and recommended new 
language for § § 300.300 and 300.405. 
Another commenter recommended 
rewriting the Discovery or notification 
section to accurately reflect the 
notification requirements for different 
types of discharges as mandated by 
statute adding that the procedures that 
the NRC and OSC must follow should be 
separate from the requirements of the 
discharger so as not to confuse the 
reader. 

EPA believes that the notification 
provisions of subparts D and E, as 
proposed, are consistent except for 
necessary differences driven by 
statutory and programmatic 
requirements. EPA also believes that the 
concept of a single point of contact for 
reporting all oil and hazardous 
substance spills is preserved. Therefore, 
in today's final regulation. I 300.300 
remains largely unchanged from the 
proposed rule. 

Final rule: The last two sentences in 
I 300.300(b) are revised as follows (see 
discussion in preamble section on 
§ 300.125 on editorial revision to 
§ 300.300(b)): 

"Hit is not possible to notify the NRC 
or predesignated OSC immediately, 
reports may be made to the nearest 
Coast Guard unit. In any event. such 
person in charge of the vessel or facility 
shall notify the NRC as soon as 
possible." 

Name: Section 300.305. Phase 11­
Preliminary assessment and initiation of 
action. 

Final rule: Proposed § 300.305(d) is 
revised as follows (see preamble section 
on § 300.615 (notification)): 
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"If natural resources are or may be 
injured by the discharge. the OSC shall 
ensure that state and federal trustees of 
affected natural resources are promptly 
notified in order that the trustees may 
initiate appropriate actions, including 
those identified in subpart G. The OSC 
shall seek to coordinate assessments, 
evaluations, investigations, and 
planning with state and federal 
trustees." 

Name: Section 300.310. Phase III­
Containment, countermeasures, cleanup 
and disposal. 

Proposed rule: This section requires 
that the OSC initiate defensive actions 
as soon as possible to prevent, 
minimize, or mitigate the threat to the 
public health or welfare or the 
environment. These actions may include 
controlling the source of the discharge; 
initiating salvage operations; 
deployment of physical barriers to deter 
the spread of the oil; and the use of 
chemical or biological countermeasures 
in accordance with subpart J. to restrain 
the spread of the oil and mitigate its 
effects. This section directs the OSC to 
choose oil spill recovery and mitigation 
methods that are most consistent with 
protecting the public health and welfare 
and the environment. Sinking agents are 
specifically prohibited. This section 
requires that recovered oil and 
contaminated materials be disposed of 
in accordance with federal regional and 
local contingency plans. 

Response to comments: A commenter 
noted that § 300.310(c) states that "oil 
and contaminated materials recovered 
in cleanup operations shall be disposed 
of in accordance with the RCP and OSC 
contingency plan and any applicable 
laws. regulations. or requirements."' If 
the purpose of this paragraph is to 
require that the disposal of cleanup 
materials meet applicable or relevant 
and appropriate requirements (ARARs). 
the commenter recommended that 
ARARs should be substituted for 
"applicable laws. regulations, or 
requirements". Language similar to 
§ 300.400(g) should then be added to aid 
in the identification of ARARs for oil 
removal. 

The purpose of this paragraph is not 
to require that the disposal of oil­
contaminated cleanup materials meet 
ARARs. Language that could be 
interpreted to the contrary inadvertently 
appeared in the preamble to the 
proposed regulation. ARARs. as 
required by CERCLA section 121. apply 
to remedial actions responding to 
releases of hazardous substances. the 
definition of which excludes "oil.'" 
CERCLA sections 101(14) and 101(33). 
The response to oil discharges is 

provided by section 311 of the Clean 
Water Act. 

Final rule: EPA is promulgating 
§ 300.310 as proposed. 

Name: Section 300.315. Phase IV­
Documentation and cost recovery. 

Proposed rule: This section requires 
the collection and maintenance of 
documentation to support actions taken 
under the CWA and to form the basis 
for cost recovery. 

Final rule: Proposed § 300.315 is 
revised as follows: · 

1. The cross-references to the USCG 
Marine Safety Manual and 33 CFR part 
153 in the last sentence of § 300.315(a) 
are modified. 

2. The following sentence is added to 
proposed § 300.315(c) (see preamble 
discussion on § 300.615): "The OSC shall 
make available to trustees of the 
affected natural resources information 
and documentation that can assist the 
trustees in the determination of actual or 
potential damages to natural resources." 

Nome: Section 300.320. General 
pattern of response. 

Proposed rule: This section describes, 
in general, the actions to be taken when 
a report of a discharge is received. 

Final rule: The phrase "rehabilitating 
or acquiring the equivalent of • • '" 
has been added to§ 300.320(b)(3)(iii) in 
order to be consistent with CWA 
section 311(£)(5). 

Name: Section 300.330. Wildlife 
conservation. 

Proposed rule: This section describes 
coordination of professional and 
volunteer groups to participate in 
waterfowl dispersal. collection. 
cleaning. rehabilitation and recovery 
activities. 

Response to comments: A commenter 
suggested that the more encompassing 
term "wildlife" be used in this section 
rather tha,n "waterfowl." EPA agrees 
and has made the change. 

Final rule: EPA has revised proposed 
§ 300.330 to use the term "wildlife" 
rather than "waterfowl." 

Subpart £-Hazardous Substance 
Response 

The Hazardous Substance Response 
subpart contains a detailed plan 
covering the entire range of authorized 
activities involved in abating and 
remedying releases or threats of 
releases of hazardous substances. 
pollutants. or contaminants. EPA is 
making major revisions to the hazardous 
substance response authorities included 
in the NCP. The revisions implement the 
1986 amendments lo CERCLA and 
incorporate additional requirements 
deemed necessary and appropriate 

based on EPA's management of the 
Superfund program. The NCP 
reorganizes the sections of the subpart 
to coincide with the general order of 
established procedures during response. 

Specifically, EPA is expanding current 
§ 300.62 on the state role into a separate 
subpart (new subpart F), which 
incorporates the new state involvement 
regulations; the entire discussion now 
appears after subpart E. EPA is also 
revising and reformatting current 
§ 300.67 on community relations so that 
it is no longer a separate section but is 
incorporated into the other sections as 
appropriate. Furthermore, EPA is 
renaming and reorganizing the sections 
in subpart E as follows: 
§ 300.400 General 
§ 300.405 Discovery or notification 
§ 300.410 Removal site evaluation 
§ 300.415 Removal action 
§ 300.420 Remedial site evaluation 
§ 300.425 Establishing remedial 

priorities 
§ 300.430 Remedial investigation/ 

feasibility study (RI/FS) and selection 
of remedy 

§ 300.435 Remedial design/remedial 
action, operation and maintenance 
The following sections discuss major 

comments received on the proposed 
subpart E and EPA's responses. 
Responses to other comments are 
included in the support document to the 
NCP. 

Section 300.400. General. 

Name: Section 300.400(d)(3). 
Designating PRPs as access 
representatives. Section 300.400(d)(4)(i). 
Administrative orders for entry and 
access. 

Proposed rule: Section 300.400(d)(4)(i) 
provides that EPA or any appropriate 
federal agency, by the authority granted 
them in CERCLA section 104(e)(5), can 
issue an administrative order to secure 
entry and access to a site where the site 
owner does not give consent to entry or 
access. Section 300.400(d)(3) adds 
language that allows EPA to designate a 
PRP as its representative solely for the 
purpose of access, through CERCLA 
section 104(e), but only in cases where 
the PRP is conducting a response action 
pursuant to an administrative order or 
consent decree. This does not create 
liability in the federal government or 
limit EPA's right to ensure a proper 
remedial investigation/feasibility study 
(RI/FS). 

Response to comments: Most 
commenters expressed support for 
§ 300.400(d)(3), authorizing the agency to 
designate a PRP as its representative for 
access to a site, and concurred that such 
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designation would help ensure 
cooperative PRPs access to a site owned 
or operated by a recalcitrant PRP. 
Disparate comments were received on 
§ 300.400(d)(4)(i). EPA received 
comments stating that PRPs should be 
provided access to Fund-lead and state­
lead sites to allow them to conduct their 
own testing and sampling in order to 
respond knowledgeably to an EPA 
remedial action proposal or to prepare 
an adequate defense. One commenter 
suggested that PRPs should be afforded 
the same unrestricted access to a site 
that is afforded the lead agency. 
Another suggested that entry and access 
should be afforded any PRP that 
voluntarily conducts a response o:ction, 
and not be contingent upon the PRP 
entering into a consent order or decree. 
A third suggested that the NCP 
distinguish between entry and access to 
abandoned hazardous waste sites and 
sites with active, operating businesses. 
They proposed limitations on entry and 
access by a lead agency and on the lead 
agency's ability to grant others entry 
and access to such ongoing commercial 
sites to prevent major disruptions of 
business. A final commenter proposed 
that DOD. as lead agency. should be 
granted the authority to deny slate 
agents access to DOD vessels. 

EPA opposes unrestricted access to a 
site by PRPs for several reasons. 
Unsupervised access. sampling and 
testing would present a potential health 
hazard to those on the site or residing 
near it. Unrestricted access could slow 
cleanup by disrupting authorized on-site 
activities. EPA further believes that the 
proper opportunity for access and 
sampling is afforded when PRPs are 
given the chance to conduct the Rl/FS. 
Finally, a great deal of information 
about the site is already made available 
to PRPs and others through the 
administrative record for the site. 

The statute makes no distinction 
between entry and access at abandoned 
sites and sites of operating businesses in 
conducting response actions. Protecting 
human health and the environment is 
EPA's first priority when it gains access 
to a site. Protecting private commercial 
and industrial enterprises from 
interruption may also be considered in 
certain circumstances where there is no 
effect on EPA's accomplishment of its 
primary purpose lo protect human 
health and the environment. EPA has 
clarified this section, however, to make 
ii clear that one or more PRPs. including 
representatives. employees. agents and 
contractors of PRPs may be designated 
as the lead agency's representative. EPA 
has also clarified that EPA or the 
appropriate federal agency may request 

the Attorney General to commence a 
civil action to compel compliance with a 
request or order for access. 

Finally, the statute does not recognize 
the "uniqueness" of DOD's authority as 
a lead agency when granting site entry 
and access to any "state or political 
subdivision under contract or 
cooperative agreement" with EPA under 
CERCLA section 104(e)(1). Of course, 
the President may issue site-specific 
orders under CERCLA section 120(j) 
regarding response actions at 
Department of Defense or Energy 
facilities as necessary to protect 
national security. 

Final rule: Proposed§ 300.400(d) is 
revised as follows: 

1. The language in proposed 
§ 300.400(d)(2)(ii) on where the authority 
to enter applies is reordered. 

2. Proposed§ 300.400{d)(3) is revised 
to clarify that one or more PRPs, 
including representatives, employees, 
agents and contractors of PRPs, may be 
designated as the lead agency's 
representative. 

3. Proposed§ 300.400(d)(4)(i) is 
revised to state that EPA or the 
appropriate federal agency may request 
the Attorney General to commence a 
civil action to compel compliance with a 
request or order for access. Also. the 
phrase "or if consent is conditioned in 
any manner" is added to this section. 

Name: Sections 300.5 and 300.400(e). 
Definition of on-site. 

Proposed rule: Section 300.400(e) 
states that the term "on-site" for 
permitting purposes shall include the 
areal extent of contamination and all 
suitable areas in very close proximity to 
the contamination necessary for 
implementation of the response action. 

Response to comments: 1. Definition 
ofon-site. Many commenters supported 
the proposed definition of on-site 
because it ensures flexibility in the 
design and construction of response 
actions, provides for expeditious 
cleanup of sites. and potentially 
provides significant cost savings. The 
commenters believed that the four 
alternative definitions described in the 
preamble were too restrictive and 
imposed various constraints on EPA that 
would delay and needlessly complicate 
actions at sites. One commenter noted 
that the RI/FS process. including the 
mandatory public participation aspects, 
is the functional equivalent of the 
permitting process. Another commenter 
requested that the permit waiver in 
existing NCP § 300.68 for actions under 
CERCLA section 106 be retained. 

Other commenters generally 
supported the proposed definition but 
requested some modifications. Several 

questioned using "very" in the 
requirement that suitable areas adjacent 
to the site be in very close proximity to 
the contamination. Some suggested in its 
place the phrase "* • • which are both 
as close as practical to the 
contamination • • *."One commenter 
assumed that EPA was trying to 
establish a principle of practical 
effectiveness, i.e., that the area of 
contamination and the area in which 
response activities occur are sufficiently 
related in practice that they should be 
treated as one site under the pennit 
exemption. This commenter requested 
further elaboration on ·this. 

One commenter requested that the 
term "areal" be clarified to distinguish 
surface area from the atmosphere. 
Another requested that the definition 
should specifically mention that the 
permit exemption applies during 
investigations as well as implementation 
of the response action. 

One commenter urged that the permit 
exemption not be applied to 
construction of new disposal units in 
previously uncontaminated areas. The 
commenter stated that it is good policy 
to discourage new units in 
uncontaminated areas. Other 
commenters recommended that on-site 
should indude all areas affected by 
contamination, whether at a discrete 
location or through transport of 
contaminated soils or ground-water 
plume migration. 

Some commenters supported the 
alternative interpretations described in 
the preamble to the proposed rule. 
Several commenters favored defining 
on-site as identical to a CERCLA 
facility. One commenter stated that this 
definition of on-site should provide that 
all treatment performed on-site refers to 
the entire facility, and is not limited to 
the specific operating unit or area of 
contamination. This commenter also 
recommended that the permit exemption 
be broadened to induce private parties 
to voluntarily implement the required 
CERCLA actions. 

Another commenter favored defining 
on-site the same as CERCLA facility 
because Congress intended to limit 
unpermitted activities to on-site areas. 
not near-site areas. One commenter 
suggested combining the proposed 
definition with the alternative definition 
equating on-site to CERCLA facility. The 
commenter believed that this would be 
consistent with the use of these words 
throughout the NCP and with the 
statutory definition of facility. 

One commenter protested that the 
scope of the proposed definition was too 
broad and beyond statutory intent. This 
commenter contended that the proposed 
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definition enabled EPA to unjustifiably 
usurp state permit laws. The commenter 
requested that the definition of on-site 
be limited to the contiguous area having 
the same legal ownership as the actual 
site of the release but in no event should 
it extend beyond the areal extent of 
contamination. The commenter also . 
argued that the statute provides that the 
permit exemption applies only after a 
remedy is selected in accordance with 
section 121. The commenter also 
requested that if the proposed language 
in § 300.400(e)(1) is retained, the 
language "on-site • • • shall 
include • • ... should be modified to 
read "on-site • • • means." The 
commenter believed that the proposed 
language was over-expansive. 

Another commenter generally 
supported the proposed definition but 
requested that EPA clarify that the 
scope of "on-site" for permitting 
purposes can differ from the 
geographical area covered by the 
affected site. The commenter stated that 
the scope of the affected site for 
purposes other than permitting is limited 
to the property owned or controlled by 
the site owner or operator in almost all 
situations. The commenter was 
concerned that too broad an 
interpretation of the affected site could 
effectively limit the value. 
transferability and use of adjacent 
property. 

One commenter requested 
clarification on the applicability of the 
on-site permit exemption to all classes 
of non-NPL hazardous substance sites. 
The commenter also asked that the NCP 
clarify that the exemption does not 
apply to RCRA permits and HSWA 
corrective action requirements for solid 
waste management units. 

In response. EPA believes that 
Congress intended to expedite cleanups 
when it provided for the permit 
exemption in CERCLA. Requiring the 
Superfund program to comply with both 
the administrative requirements of 
CERCLA and the administrative and 
other nonsubstantive requirements of 
other laws would be unnecessary. 
duplicative and would delay Superfund 
activities. Today's action is consistent 
with that intent. 

EPA disagrees with those commenters 
who assert that the definition of "on­
site" in the rule is unnecessarily broad. 
For practical reasons discussed in the 
preamble to the proposed rule (53 FR 
51406). on-site remedial actions may, of 
necessity. involve limited areas of 
noncontaminated land: for instance. an 
on-site treatment plant may need to be 
located above the plume or simply 
outside the waste area itself. EPA does 
not believe that including in the 

definition of on-site those areas "in very 
close proximity to the contamination" 
and "necessary for implementation of 
the response," is beyond the intent of 
Congress, or that it would allow the 
permit exemption in section 121(e)(1) to 
be used for activities that are that 
fundamentally different in nature from 
conventional on-site actions. 

EPA believes that its proposed 
definition of on-site is sufficiently 
narrow so that the permit exemption is 
not abused yet flexible enough to 
provide for practical and expedient 
implementation of Superfund remedies. 
Thus, EPA will promulgate the language 
as proposed, except that it will delete 
the phrase "for permitting purposes" in 
.order to make clear that the "on-site" 
definition is also relevant to the 
definition of "off-site" under CERCLA 
section 121(d)(3). EPA believes this 
change is necessary for the consistency 
of the CERCLA program, and for the 
proper functioning of CERCLA section 
121(d)(3). In addition. as suggested by a 
commenter, EPA will change the 
language in§ 300.400(e)(1) to be 
consistent with the definition of on-site 
in § 300.5 so that both will read that "on­
site means the areal extent of 
contamination • • ... rather than "on­
site includes • • • ." 

Proposed § 300.400(e)(l) states that 
the permit waiver applies to all on-site 
actions conducted pursuant to CERCLA 
sections 104, 106, or 122; in effect. this 
covers all CERCLA removal and 
remedial actions (all "response" 
actions). However, a number of other 
federal agencies have inquired as to 
whether this language would reach 
response actions conducted pursuant to 
CERCLA sections 121 and 120. In 
response, EPA has made a 
nonsubstantive clarification of the 
applicability of the permit waiver in 
CERCLA section 121(e)(1) to include on­
site response actions conducted 
pursuant to CERCLA sections 120 and 
121. 

The inclusion of actions conducted 
under CERCLA section 121 is basic. and 
reflects a literal reading of the statutory 
provision itself ("No • • • permit shall 
be required • • • where such remedial 
action is selected and carried out in 
compliance with this section"); indeed. 
the inclusion in § 300.400(e)(1) of 
sections 104, 106 and 122 is based in 
large part on the fact that remedial° 
actions carried out under section 104 or 
106 authority were selected under 
section 121 (the inclusion of those 
sections also stems from the reference to 
"removal actions" in CERCLA section 
121(e)(l)). The addition of CERCLA 
section 120 simply recognizes that the 
permit waiver applies to federal facility 

cleanups conducted pursuant to 
CERCLA section 120(e), which are also 
selected and carried out in compliance 
with CERCLA section 121 (see CERCLA 
section 120(a)(2)). 

In response to other comments, EPA 
intends that "areal" refers to both 
surface areas and the air above the site. 
EPA further intends that the exemption 
applies to all CERCLA activities, 
including investigations and CERCLA 
section 106 actions, conducted entirely 
on-site, before and after the remedy is 
selected. EPA generally agrees with the 
policy of not locating new disposal units 
in uncontaminated land and will only do 
so when the only practical method for 
reducing the risk posed by the 
contamination is to construct a unit in 
very close proximity to the 
contamination. The example described 
in the preamble to the proposed rule 
was contamination located in a lowland 
marshy area. When it is not possible to 
locate an incinerator or construction 
staging area in that marshy area, it may 
be located in an uncontaminated upland 
area in very close proximity and still fall 
within the exemption. 

Commenters supporting the 
alternative definitions have not 
persuaded EPA that they offer 
significant advantages over the 
proposed definition. As stated in the 
preamble to the propesed rule. the 
problem with equating on-site with the 
CERCLA definition of "facility" is that a 
CERCLA facility is limited to the areas 
of contamination; it does not include 
adjacent areas necessary for 
implementation of response activities.3 

On the other hand, a "facility'" as 
defined under RCRA (i.e., the property 
boundaries) may be too expansive for 
purposes of the permit exemption. as it 
may encompass many square miles, 
with discrete areas of contamination 
rather than contamination throughout. 
EPA believes that the permit exemption 
should not apply to activities at a site 
not directly related to responding to the 
contamination. Alternatively, the RCRA 
definition may be too narrow where the 

•EPA does not believe that the definition being 
promulgated today is inconsistent with the statutory 
definition of '"facility" in CERCLA section 101(9). 
First. Congress did not use the term facility. but 
rather used the term "'on-site." in CERCLA section 
121(e)(1). St:...ond. the definitions are not in conflict 
the on-site definition is simply broader in onler to 
allow EPA to effectuate the cleanup of '"facilities'" 
defined in the statute. (Nole that the size or extent 
or a facility listed on the NPL may be broader than 
the description in the original NPL listing package. 
and may extend to those areas where the 
conlamination in question has "come to be located... 
See CERCLA section 101(9): 54 FR at 41017-18 
(October 4. 1989): 54 FR al 13298 (March 31. 1989): 
United States v. Conservation Chemical Co.. 619 F. 
Supp. 162. 177. 185 (W.D. Mo. 1985).) 
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contamination crosses property 
boundaries. Also, defining on-site as the 
area having the same legal ownership as 
the primary contaminated area may not 
be useful when a ground-water plume 
has traveled a considerable distance 
away from the source of contamination. 
As the preamble to the proposed rule 
noted. such a definition may artificially 
constrain a remedy because the 
exemption would be defined in terms of 
a property line rather than the 
contamination. 

Finally, EPA believes that Congress 
intended that activities conducted 
entirely on-site pursuant to CERCLA are 
exempt from all federal stale or local 
permits. including permits under RCRA 
and HSW A. A RCRA permitting 
requirement would present the same 
possibility of delay as any other permit. 
This permit exemption does not apply, 
however, to cleanup actions conducted 
under an authority other than CERCLA, 
such as RCRA or HSW A. 

2. Noncontiguous foct1ities. The 
preamble to the proposed rule also 
stated EPA's interpretation that when 
noncontiguous facilities are reasonably 
close to one another and wastes at these 
sites are compatible for a selected 
treatment or disposal approach. 
CERCLA section 104(d)(4) allows the 
lead agency to treat these related 
facilities as one site for response 
purposes and. therefore, allows the lead 
agency to manage waste transferred 
between such noncontiguous facilities 
without having lo obtain a permit (53 FR 
51407). EPA requested comment on 
whether to limit this approach to 
situations where the noncontiguous 
facilities are under the ownership of the 
same entity. Several comments were 
received on EPA"s proposal on 
noncontiguous facilities. 

Some commenters requested that this 
proposal be expanded to include groups 
of sites that are not in close proximity to 
one another. One commenter requested 
an expansion to encompass large 
federal facilities with several discrete 
areas of contamination that are similar 
in nature but within boundaries that are 
spatially separated. 

In response. the preamble to the 
proposed rule noted it may be 
appropriate to treat noncontiguous 
facilities as one site where the facilities 
are "reasonably close to one another" 
and the wastes are "compatible for the 
selected treatment or disposal 
approach" (53 FR 51407). However, the 
preamble specifically noted that these 
two factors were merely "among the 
criteria" EPA uses to decide whether 
noncontiguous facilities should be 
treated as one site. In some cases, the 
distance between facilities may be the 

deciding factor: in other cases. the 
consideration of distance may be 
outweighed by other criteria. Moreover, 
the "reasonably close" language in the 
proposal leaves room for Agency 
discretion; EPA recognizes that what 
may be a reasonable distance under 
some circumstances (e.g., in a sparsely 
populated area) may be less reasonable 
under others (e.g., in an urban setting). 
EPA makes these assessments on a 
case-by-case basis. EPA does not 
believe that the policy needs to be 
expanded in response to the comments 
on distance between areas of 
contamination: rather, the comments 
indicate that the policy needs to be more 
fully explained. 

CERCLA section 104(d)(4) allows EPA 
broad discretion to treat noncontiguous 
facilities as one site for the purpose of 
taking response action. The only 
limitations prescribed by the statute are 
that the facilities be reasonably related 
"on the basis of geography" or "on the 
basis of the threat. or potential threat to 
the public health or welfare or the 
environment." 4 Once the decision is 
made to treat two or more facilities as 
one site, wastes from the several 
facilities could be managed in a 
coordinated fashion at one of the 
facilities and still be an "on-site" action, 
within the permit waiver of CERCLA 
section 12l(e)(1). 

In evaluating the appropriateness of 
aggregating two facilities. EPA evaluates 
one or both of the statutory criteria. The 
threshold issue is generally whether the 
two facilities are "related based on the 
threat posed," such that it makes sense 
under CERCLA to treat two or more 
contamination problems as one; the 
criterion of "waste treatment 
compatibility," discussed in the 
proposal, is one measure of this. For 
example. where wastes at two CERCLA 
facilities are similar or identical. and are 
appropriate for like treatment or 
disposal. it may be both protective of 
health and the environment and cost­
effective to treat the two facilities as 
one site. and to take a coordinated 
response action. The treatment facility 
built on-site at the first facility (which 
would not need a permit pursuant to 
CERCLA 121(e)(1)) could then accept 
wastes from other contaminated areas 
"on-site"-i.e.• from the second · 
facility-without the need for a permit. 
This allows response actions lo proceed 
expeditiously and cost-effectively. 

•Note that facilities may be aggregated for Fund­
financed remedial response (as compared to 
removal or enforcement response) only if both 
facilities have been listed on the NP!.. (See final rule 
§ J00.4ZS(b)(l).J 

_ The analysis of whether facilities that 
are "related based on the threat posed" 
should be aggregated may, in 
appropriate cases. also consider the 
distance between the facilities. 
especially where transportation risks 
are high (such as for highly volatile 
wastes or for transfers through heavily 
populated areas), or where 
transportation costs would be high 
(calling into question the cost­
effectiveness of such an option). 

Alternatively. EPA may consider 
whether the sites are "related based on 
geography," e.g., noncontiguous 
CERCLA facilities may both represent 
significant sources of contamination to a 
.common ground-water aquifer or surface 
water stream. Here again. factors such 
as the distance between the facilities 
and the cost-effectiveness of the 
aggregated response may also be 
appropriate for consideration. 

In any analysis under section 
104(d)(4), EPA also believes that it is 
critical to consider the views of the 
affected state or states, as well as those 
of the affected communities (especially 
those persons living near the facility 
that would receive waste from other, 
noncontiguous facilities). Thus, EPA 
cannot precisely de!rne what distance is 
appropriate for the aggregation of 
noncontiguous facilities. EPA will 
evaluate. on a case-by-case basis, the 
distance between facilities and the other 
factors discussed herein. to decide 
whether it is appropriate lo treat two 
noncontiguous facilities as one under 
CERCLA section 104(d)(4).5 

Another commenter recommended 
that the proposal be broadened to cover 
areas needed for transportation. storage. 
and/or treatment al centralized 
locations on an installation where 
similar removal or remedial actions can 
be taken at more than one site. 

In response. the authority to treat two 
noncontiguous facilities as one site is 
limited under section 104(d)(4) to 
CERCLA facilities {a "facility," as 
defined in CERCLA section 101(9), is 
generally "any site or area where a 
hazardous substance has • • • come to 
be located"): thus, to the extent that the 
commenter was suggesting that a 
centralized location that is not a 
CERCLA facility may be aggregated 
with noncontiguous CERCLA facilities. 
EPA disagrees. Such an approach would 
go beyond the terms of section 104(d)(4), 
and would result in an improper 

•Note that as a matter of policy. and due in part 
to special provisions in the Hazard Ranking System 
model (e.g .• the three mile nidius evaluation area). 
EPA applies more restrictive criteria to potential 
site aggregations for the purposes of NPL listings 
(see 48 FR 40663. Sept. 8. 1983). 
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expansion of the pennit waiver for 
CERCLA actions conducted "entirely 
on-site." If a party wishes to establish a 
treatment or disposal facility at a 
location that is not within EPA's 
definition of on-site, it may do so, but it 
must secure the appropriate permits. 

Many comments were received on the 
option of limiting application of section 
104[d)(4) to facilities that are wider 
common ownership. Some commenters 
objected to aggregating facilities of 
different ownership because of liability 
problems. They noted that PRPs at one 
site could be liable for the entire amount 
of response costs at the site where on­
aite activity occurs. A commenter stated 
that common ownership may lessen 
some of these legal concerns. One 
commenter recommended that EPA 
grant PRPs releases from liability with 
respect to sites where they did not send 
CERCLA substances, or that PRP 
consent will be obtained. before the lead 
agency employs centralized treatment. 
Another stated that extending this 
aggregation concept to facilities with 
different owners would. in effect, allow 
Superfund sites to take the place of 
permitted waste management facilities 
and goes far beyond the scope of the 
permit exemption. 

Other commenters believed that 
applying CERCLA section 104(d)(4) to 
facilities of multiple ownership was 
acceptable. One commenter stated that 
EPA should treat noncontiguous sites as 
one site when the properties are owned 
by the same entity or owned by separate 
entities that agree to the arrangement. 
Some commenters supported multiple 
ownership but took note of the liability 
problem. One opined that EPA does not 
have the authority to make PRPs at 
noncontiguous sites responsible for 
activities at another site. Another 
suggested that PRP liability would have 
to be limited to the amount of liability 
that would have existed if each site 
were remediated separately. 

In response, the question of whether 
noncontiguous facilities are commonly 
owned may appropriately be among the 
factors for consideration in deciding 
whether or not to treat noncontiguous 
facilities as one site; however, EPA 
disagrees that common ownership 
should be a necessary condition for 
coordinating response actions at 
noncontiguous facilities. At many sites, 
there are numerous, disparate PRPs 
although the environmental threat. and 
the response technology may be the 
same. Limiting application of CERCLA 
section 104(d)(4) to sites of common 
ownership would be unduly restrictive, 
with no gain in environmental 
protection. Rather, EPA's interpretation 

will allow for consolidated treatment or 
disposal responses at one unit rather 
than at several units, resulting in 
advantages in terms of cost, efficiency, 
end protection of human health and the 
environment. 

EPA recognizes commenters' concerns 
regarding liability, but believes that the 
liability issue is separate and distinct 
from the question of whether two 
facilities are appropriate for treatment 
as one site; the latter issue must be 
evaluated on its own merits. EPA acts to 
treat noncontiguous facilities as one site 
where to do so would be in the best 
interests of achieving sound and 
expeditious environmental cleanups. 
Liability issues potentially arise from 
every response action, whether waste is 
left on site or is sent to a disposal 
facility off-site. Indeed. EPA does not 
believe that a decision to transfer waste 
from a CERCLA facility to a 
noncontiguous CERCLA facility as part 
of an EPA-authorized response action 
will result in a higher risk of liability 
than would the transfer of CERCLA 
wastes to an off-site commercial 
treatment or disposal facility. That risk 
of future liability is inherent in the 
hazardous nature of the waste, and in 
the quality of the treatment or disposal 
technology used; it does not result from 
this rule. 

The commenter opposed to EPA's 
proposal argued that the attempt to 
include multiple sites within the 
definition of on-site may allow 
particular ecological areas, or limited 
segments of the population. to receive 
the adverse impacts of incineration or 
disposal for distant sites without the 
benefit of permit review. 

In response to comments suggesting 
that PRPs and communities may be 
adversely affected by the application of 
this policy, it is important to note that 
where the lead agency plans to take a 
consolidated response action at two or 
more noncontiguous CERCLA facilities, 
the agency will solicit public comment 
on the proposed remedy. PRPs and 
members of the public at all of the 
noncontiguous facilities will be afforded 
an opportunity to comment on the 
wisdom of aggregating the sites and 
taking a coordinated response action. 
Indeed, as noted above, EPA has . 
identified consultation with the state(s) 
and public as a critical factor in 
deciding whether or not to treat the 
facilities as one site. 

Finally, EPA wishes to clarify that 
even where noncontiguous facilities are 
treated as one site, activities at the 
aggregated site must comply with (or 
waive) substantive requirements of 
federal or state environmental laws that 

are ARARs. In addition, even where 
noncontiguous facilities are treated as 
one site, movement of hazardous waste 
from one facility to another will be 
subject to RCRA manifest requirements. 

Final role: 1. EPA is revising the 
proposed definition of "on-site•• in 
U 300.5 and 300.400(e)(1} as follows: 

On-site means the areal extent of 
contamination and all 1uitable areas in very 
dose proximlty to the contamination 
necessary for implementation of the response 
action. 

2. Reference to CERCLA sections 120 
and 121 is added to § 300.400(e)(1). 

Name: Treatability testing and on-site 
permit exemption. 

Proposed rule: The preamble to the 
proposed rule stated that the term on­
site does not extend to a distant facility 
that may be conducting a treatability 
test (53 FR 51407). 

Response to comments: One 
commenter supported a 
recommendation submitted by the 
Hazardous Waste Treatment Council 
(HWTC), summarized in the preamble to 
the proposed NCP, that EPA modify the 
NCP to permit treatability testing 
without the need to obtain a RCRA 
permit (53 FR 51407). EPA responded in 
the preamble to the proposed rule that 
adjustments to permitting requirements 
to encourage treatability testing should 
be accomplished by modifying RCRA 
regulations. EPA disagreed that the term 
on-site should be extended to 
encompass treatability testing at off-site 
facilities. 

A commenter on this discussion in the 
preamble to the proposed rule stated 
that modifying RCRA rules may not be 
effective for CERCLA responses 
because, even ifEPA did so, states are 
not required to modify their RCRA 
regulations to be consistent with EPA's 
revision. The commenter recommended 
that EPA expand the permitting 
exemption to include treatability tests 
conducted to support remedy decisions 
at CERCLA aites and promulgate the 
exemption in a aeparate fast-track 
interim final rule. 

In response, as explained in the 
preamble to the proposed NCP, EPA 
believes that "to the extent that it is 
appropriate to adjust permitting 
requirements to encourage treatability 
testing, that should be accomplished by 
directly modifying the RCRA regulations 
to address aucb testing generally" (53 FR 
51408). AB the commenter has pointed 
out. a rule has been issued under RCRA 
to expand the RCRA permitting 
exemption at 40 CFR 261.4 to include 
waste samples used to conduct small­
acale treatability tests. 53 FR 27290, July 
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19, 1988. That rule was issued after the 
public was provided notice and 
comment opportunities. 

Although the commenter is not fully 
satisfied by the result of that RCRA 
rulemaking (speculating that the 
exemption may not be implemented 
quickly, and that some states may 
decide not to implement it at all), EPA is 
satisfied that the proper federal 
regulatory action has been taken. 
Further, if the commenter and other 
members of the public are concerned 
that states may.not follow the federal 
example, they are free to urge state 
governments to take prompt and similar 
action. However, EPA holds to its belief 
that the RCRA rulemaking is the proper 
forum for deciding whether a RCRA 
permit should be required for 
treatability tests, including off-site 
treatability tests conducted in support of 
a CERCLA action. 

EPA also declines to follow the 
commenter's recommendation that EPA 
interpret the permit exemption in 
CERCLA section 121(e) to reach non­
proximate, off-site treatability tests. The 
CERCLA permit exemption applies to 
removal or remedial actions conducted 
"entirely on-site." Although EPA has 
interpreted the term "on-site .. to include 
certain proximate areas not formally 
within the area of contamination, that 
interpretation has been a limited one. 
EPA has included within "on-site" only 
those areas that are both in "very close 
proximity" to the contamination and 
"necessary for implementation of the 
response action." As explained in the 
preamble to the proposed and final NCP, 
such an interpretation is necessary to 
give practical meaning to the permit 
exemption and to expedite cleanup 
actions. EPA does not believe, however, 
that the language of the statute can be 
interpreted so broadly as to 
accommodate the commenter's request. 
As EPA noted in the preamble to the 
proposed NCP, "EPA does not believe 
that the term 'on-site' can extend to a 
distant facility that may be conducting a 
treatability test." (53 FR 51408). 

Final rule: There is no rule language 
on this issue. 

Name: Section 300.400(h). PRP 
oversight. 

Proposed rule: Proposed § 300.400(h) 
states that the lead agency "may 
provide oversight for actions taken by 
potentially responsible parties to ensure 
that a response is conducted consistent 
with this [rulemaking)." The section also 
slates that the lead agency may oversee 
actions by third parties at a site. 

Response to comments: Several of 
those who commented requested 
stronger language in the NCP preamble 

and the above sections clarifying that 
EPA will provide for site oversight, and 
not that it "may" provide oversight. 

EPA agrees with the comment and 
will provide oversight for an 
enforcement action under CERCLA. 

Final rule: Proposed § 300.400(h) is 
amended to include the following 
language: "EPA will provide oversight 
when the response is pursuant to an 
EPA order or federal consent decree." 

Section 300.405. Discovery or 
Notification 

Name: Section 300.5. Definition of 
"CERCUS." 

Proposed rule: Section 300.5 of the 
proposed rule defined CERCUS as 
EPA's comprehensive data base and 
management system that inventories 
and tracks releases addressed by the 
Superfund program. The section stated 
that CERCUS contains three distinct 
inventories: CERCUS Removal 
Inventory. CERCUS Remedial 
Inventory, and CERCUS Enforcement 
Inventory. The proposed definition of 
CERCUS also stated that it contains a 
record of both "active releases" and 
"inactive releases". The definition noted 
that records of these releases are 
retained in the database as an historical 
record. 

Response to comments: One 
commenter suggested several changes to 
the definition of CERCUS. First, the 
commenter suggested that the definition 
of CERCUS should be clarified to 
indicate whether a site can be on more 

0 than one of the three sub-inventories at 
the same time. Second. the definition of 
CERCUS should state that the term 
"inactive release" is replacing the "no 
further action" designation. Third, EPA 
should specifically state in the 
definition, as it does in the preamble, 
that once a "no further action" 
determination has been made, the site 
listing will be archived as an historical 
record and that for routine informational 
and dissemination purposes only active 
sites will be listed. 

The commenter has pointed to several 
statements in the definition of CERCUS 
and in the preamble description of that 
definition that need to be clarified. First, 
CERCUS contains data integrated from 
the pre-remedial. remedial. removal. and 
enforcement sections of the Superfund 
program; however, it does not contain 
distinct sub-inventories for each of these 
program areas (although CERCUS has 
the flexibility to retrieve each of these 
areas separately for tracking, planning 
or analysis purposes). Thus. there is 
only one CERCUS inventory. 

Second, the use of the terms "active 
releases" and "inactive releases" in the 

.proposal may have been mjsleading. 
since EPA does not use these terms to 
categorize sites in CERCUS. Sites that 
EPA decides do not warrant moving 
further in the site evaluation process are 
given a "No Further Response Action 
Planned" (NFRAP) designation in 
CERCUS. This designation signifies that 
no additional federal steps under 
CERCLA will be taken unless 
information later indicates that this 
decision was incorrect. 

The commenters' last point, which 
stems from a statement in the preamble 
to the proposed revisions to the NCP. 
also deserves clarification. EPA does 
not make a distinction for information 
dissemination purposes betwe•m NFRAP 
sites and sites that will continue in the 
site evaluation process. The public has 
access to information on all sites listed 
in the CERCUS database. (See next 
preamble section for further discussion 
of the purpose of CERCUS.) Sites 
remain in the database after they have 
been evaluated to document such 
evaluation and to avoid unnecessary 
repetition of evaluation activities. 

Final rule: EPA has modified the 
proposed definition of CERCUS to 
clarify several points noted by the 
commenter and to bring the definition 
more in line with current Superfund 
practice. The final rule·s definition of 
CERCUS deletes language that indicates 
that there are separate sub-inventories 
for removal, remedial. and enforcement 
sites. In addition, the final rule drops the 
terms "active release" and "inactive 
release" and uses the tenn "No Further 
Response Action Planned." The 
promulgated definition is: 

CERCLIS is the abbreviation of the 
CERCLA Information System. EPA's 
comprehensive data base and management 
system that inventories and tracks releases 
addressed or needing to be addressed by the 
Superfund program. CERCUS contains the 
official inventory of CERCLA sites and 
supports EPA's site planning and tracking 
functions. Sites that EPA decides do not 
warrant moving further in the site evaluation 
process are given a MNo Further Response 
Action Planned" (NFRAP) designation in 
CERCUS. This means that no additional 
federal steps under CERCLA will be taken at 
the site unless future information so 
warrants. Sites are not removed from the 
data base after completion of evaluations in 
order to document that these evaluations 
took place and to preclude the possibility that 
they be needlessly repeated. Inclusion of a 
specific site or area in the CERCUS data 
base does not represent a determination of 
any party's liability, nor does it represent a 
finding that any response action is necessary. 
Sites that are deleted from the NPL are not 
designated NFRAP sites. Deleted sites are 
listed in a separate category in the CERCUS 
data base. 
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Name: Sections 300.405, 300.410(h) and 
300.415(e). Listing sites in CERCLIS. 

Proposed rule: Proposed 
§ 300.405(f)(2) stated that when 
notification indicates that a removal 
action is not required. a remedial action 
may be performed and the release will 
be listed in CERCLIS. Proposed 
§ 300.415(e) referred to listing releases in 
the CERCLIS removal inventory. 

Response to comments: Several 
commenters suggested changes to the 
criteria used by EPA to list sites in 
CERCLIS. One commenter proposed that 
EPA not list in CERCLIS sites that had 
already been remedied since the time 
they were first discovered. In addition, 
the commenter urged EPA to adopt a 
delisting procedure for sites in CERCLIS 
that had already been remedied. The 
commenter noted that an alternative to 
this suggestion would be to keep two 
distinct lists-one for "resolved sites" 
and a second for "unresolved sites." A 
second commenter suggested that where 
a notifier is "doubtful" that a release has 
occurred, no such qualified release 
report should be included in CERCLIS 
without independent verification that a 
legally reportable release did occur. 

In response, EPA believes that the 
commenlers have attached more 
significance than is warranted to the 
listing of a site in CERCLIS. As noted in 
the definitions section of this rule 
(§ 300.5), CERCLIS is a computerized 
database in which EPA stores 
management information on all sites 
evaluated under the Superfund program. 
Siles are discovered through a wide 
variety of mechanisms, including such 
diverse sources as formal notification 
requirements and citizen telephone calls 
and. as appropriate, are placed in 
CERCLIS. Those sites that are included 
in CERCLIS are not removed from the 
database after completion of 
evaluations in order to document that 
these evaluations took place and lo 
avoid unnecessary repetition of 
evaluation activities. Inclusion of a 
specific site or area in the CERCLIS 
database does not represent a finding of 
liability or a determination that 
response action is necessary. EPA also 
does not believe that significant 
financial liability can be inferred by the 
mere fact that a site is on CERCLIS. 

The assumption that substantial, or 
any, risk to public health and the 
environment is associated with a site 
contained in CERCLIS is largely 
inaccurate. The percentage of sites going 
on to the National Priorities List. which 
is EPA's list of sites believed to pose 
environmental threats significant 
enough to warrant detailed evaluation 
for possible remedial action under 
Superfund. is now between 2 percent 

and 7 percent of those assessed. A full 
50 percent of CERCLIS sites are 
eliminated from further consideration at 
the first step of the process, the 
preliminary assessment (PA). 

Sites that EPA decides do not warrant 
moving further in the process are given a 
"No Further Response Action Planned 
(NFRAP)" designation in CERCLIS. This 
means that no additional federal steps 
will be taken at the site unless 
information arrives from some source 
indicating that this decision was 
incorrect. It is particularly important to 
note that EPA's NFRAP decision does 
not mean that there Is no hazard 
associated with a given site; it means 
only that based on available information 
at that time, EPA does not plan to take 
further action under CERCLA. States are 
notified of all NFRAP decisions in order 
to inform them that the federal 
government does not plan to proceed 
further. and to allow states the 
opportunity to share any additional data 
they may have that would change the 
decision. A small percentage of NFRAP 
sites are returned to active 
consideration through this mechanism 
each year. 

Accordingly, EPA is deleting language 
in the rule that implies that a release is 
entered into CERCLIS after a remedial 
evaluation has been performed. In fact, 
sites are generally entered into CERCLIS 
before a remedial evaluation has been 
performed. Thus, EPA is revising this 
rule language to more accurately reflect 
EPA evaluation practice. 

Also, consistent with the explanation 
in the previous preamble section that 
CERCLIS does not contain distinct 
inventories for the removal, remedial 
and enforcement programs, references 
to removal and remedial inventories 
have been deleted from proposed 
§ § 300.405(f)(2). 300.410(h) and 
300.415(e). 

A sentence has been added to 
§ 300.405(g) clarifying that federal 
agencies are not legally obligated to 
comply with the requirements of Title III 
because they are not included in the 
Title III definition of "person" contained 
in section 329(7). Federal agencies are 
encouraged, however, to establish 
programs to implement Title III to the 
extent practicable at their facilities. 

Many federal facilities have already 
established procedures for working with 
local emergency planning cominittees 
and state emergency response 
commissions on compliance with the 
emergency planning and reporting 
requirements under Title III. 

Final rule: Proposed § § 300.405 and 
300.415(e) are revised as follows: 

1. The last sentence in proposed 
§ 300.405(b) is revised as follows (see 

explanation in preamble discussion on 
§ 300.615): "If it is not possible to notify 
the NRC or predesignated OSC 
immediately, reports may be made 
immediately to the nearest Coast Guard 
unit. In any event, such person in charge 
of the vessel or facility shall notify the 
NRC as soon as possible." 

2. The reference to the "CERCLIS 

Remedial Inventory" has been deleted 

from proposed § 300.405(f)(2). 


3. The following sentence has been 
added to § 300.405(g): "Federal agencies 
are not legally obligated to comply with 
the requirements of Title lII of SARA." 

4. Proposed§ 300.415(e) on CERCLIS 

removal inventory is deleted. The 

sections in § 300.415 have been 

renumbered. 


Sections 300.410 and 300.420. Removal 
and Remedial Site Evaluations 

Name: Section 300.410. Removal site 
evaluation. 

Proposed rule: Proposed § 300.410 
describes the removal site evaluation 
process, but does not address funding 
constraints placed on the evaluation or 
PRP participation in the evaluation. 

Response to comments: One 
commenter recommended including NCP 
preamble language that would authorize 
the OSC to use outside scientific experts 
during the removal site evaluation, 
providing that the PRP is willing to pay 
for such scientific support. 

There is nothing in the statute to 
prevent or discourage the use of 
additional scientific fact experts at a 
site provided PRPs are willing to pay for 
it themselves. The discussion in the 
preamble to the proposed § 300.410 
suggested such additional activity is 
permissible with OSC oversight: "There 
may also be instances of voluntary 
response where the OSC provides 
monitoring to assure proper response 
and to avoid a situation where followup 
action would be needed" (53 FR 51409). 
Any data generated by outside scientific 
experts would have to conform to 
appropriate provisions of the NCP in 
order to be used as the basis for 
decisions under CERCLA. 

Final rule: EPA is promulgating 
§ 300.410 as proposed except for a 
revision to § 300.410(g) (see preamble 
section below) and deletion of the last 
sentence in § 300.410(h) (see preamble 
section above on listing sites in 
CERCUS). 

Name: Section 300.410(c)(2). Removal 
site evaluation. Section 300.420(c)(5). 
Remedial site evaluation. 

Proposed rule: Section 300.410(c)(2) 
details the steps of a removal 
preliminary assessment. Section 
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300.420(c)(5) describes the infonnation 
contained in a lead-agency report 
following completion of a remedial site 
investigation, including documentation 
as well as sampling data and potential 
risks to humans and the environment. 

Response to comments: A commenter 
asked that the NCP state that 
reasonable efforts will be made during 
the site investigation phase to identify 
PRPs and provide them copies of the 
preliminary assessment/ site 
investigation (PA/SI) report and an 
opportunity to comment. 

The removal and remedial processes 
as currently outlined in the NCP provide 
PRPs with a reasonable opportunity to 
review and comment on lead agency 
actions at a site when the proposed plan 
is made available. Before this time, 
documents placed in the administrative 
record. including the PA/SI, are 
available for public inspection. In 
addition, PRPs that are interested in 
more extensive involvement in the 
investigation process may agree to 
undertake removal or remedial actions 
through a settlement agreement with 
EPA. They may be granted substantially 
more site involvement than non-settling 
PRPs. 

Extending the formal review and 
comment period to PRPs as far back in 
the removal and remedial process as the 
PA/SI stage would unnecessarily slow 
down preliminary fact-gathering at a 
site. In cases where removal actions are 
considered emergency or time-critical, 
such review and comment time would 
unjustifiably delay response to a 
dangerous situation. Also, in most cases, 
the PRP search has not been completed 
or even started in a comprehensive 
manner at the time of the PA/SI. 
Accordingly. specifying formal 
procedures for PRP involvement at that 
time is not practical. 

Final rule: EPA is promulgating 
§§ 300.410(c)(Z) and 300.420(c)(5) as 
proposed. 

Name: Section 300.410(g). Notification 
of natural resource trustee. 

Final rule: Section 300.410(g) is 
revised as follows (see preamble 
discussion on § 300.615): 

If natural resources are or may be injured 
by the release, the OSC or lead agency shall 
ensure that state and federal trustees of the 
affected natural resources are promptly 
notified in order that the trustees may initiate 
appropriate actions. including those 
identified in subpart G of this part. The OSC 
or lead agency shall seek to coordinate 
necessary assessments. evaluations, 
investigations. and planning with such state 
and federa I trustees. 

Name: Sections 300.415(b)(4) and 
300.4ZO(c)(4). Sampling and analysis 
plans. 

Proposed rule: Proposed § 300.415 did 
not describe sampling requirements. 
Proposed § 300.420(c)(4) described the 
procedures necessary for preparing a 
site-specific sampling plan for a 
remedial site inspection. 

Response to comments: One 
commenter stated that EPA should 
revise § 300.4ZO(c)(4) to specify review 
of the sampling plan to ensure that 
appropriate sampling and quality 
control procedures are followed. In 
response, EPA is revising the description 
of the site-specific sampling plan in 
proposed§ 300.420(c)(4) to conform with 
the purpose of the quality assurance 
project p!an (QAPP) defined in § 300.5 
and the QAPP and sampling and 
~nalysis plan described in 
§ 300.430(b)(8), which states that such 
plans will be approved by EPA. This 
change emphasizes the similarity of 
these activities in the site evaluation 
and remedial investigation parts of the 
program. In addition, EPA believes that, 
when samples will be taken, it is 
appropriaJe to describe sampling 
requirements for non-time-critical 
removal actions to ensure that data of 
sufficient quality and quantity will be 
collected for this type of action. 

EPA also notes that portions of the 
QAPP may incorporate by reference 
non-site-specific standardized portions 
of already-approved QAPPs. especially 
those portions addressing policy and 
organization, or describing general 
functional activities to be conducted at a 
site to ensure adequate data. This 
!!liminates the necessity to reproduce 
non-site-specific quality assurance 
procedures for every site. 

Final rule: Proposed§§ 300.415(b)(4) 
and 300.420(c)(4) are revised as follows: 

1. In§ 300.415(p)(4), a requirement has 
been added for developing a sampling 
and analysis plan, when samples will be 
taken. 

2. Section 300.420(c)(4) is revised to 
better describe the required contents of 
the sampling and analysis plan. 

Section 300.415. Removal Action. 

Name: Section 300.415(b)(5)(ii). 
Removal action statutory exemption. 

Proposed rule: CERCLA section 
104(c)(1)(C) provides a new exemption 
to the statutory limits on Fund-financed 
removal actions of $2 million and 12 
months. This exemption, stated in the 
NCP in § 300.415(b)(5)(ii), is applicable 
when continued response is otherwise 
appropriate and consistent with the 
remedial action to be taken. EPA 
expects to use the exemption primarily 
for proposed and final NPL sites, and 
only rarely for non-NPL sites (see 53 FR 
51409). 

Response to comments: One 
commenter supported EPA's proposal to 
allow waiver of the limits on Fund­
financed removal payments if such an 
exemption is consistent with remedial 
actions. 

One commenter stated that the 
decision to engage in a removal action 
should be based on site conditions and 
their impact on health and the 
environment. not cost or lime; that once 
EPA concludes that a removal action is 
appropriate, the various alternatives 
should be analyzed at both likely NPL 
and non-NPL sites equally. The 
commenter felt that EPA should use the 
consistency exemption more liberally 
where time, rather than money, was the 
complicating factor. 

In response, Congress has made the 
detennination that cost and time are 
relevant factors in deciding how 
extensive a Fund-financed removal 
action may be; thus, contrary to the 
commenter's remark. EPA will continue 
to consider such factors. Further, 
Congress did not differentiate between 
time and dollar limits in setting the 
exemptions; EPA notes that exceeding 
the time limit will often also increase the 
cost of a removal action. even though it 
does r.ot necessarily raise the cost to 
over$2 million. Thus, EPA does not 
believe it should set different criteria for 
their use. 

The new exemption from the time and 
dollar limits applies to any Fund­
financed removal and thus encompasses 
state-lead as well as EPA-lead 
responses. Actions where EPA has the 
lead, but is to be reimbursed by private 
parties or other federal agencies. are 
still subject to the statutory limits and 
provisions for exemption. 

Because the exemption requires 
consistency with the remedial action to 
be taken, its use is well suited to 
proposed or final NPL sites where 
remedial action is likely to be taken. It 
may also be appropriate to use this 
exemption at some non-NPL sites where 
justified on a case-by-case basis. 

Final rule: EPA is promulgating the 
rule as proposed. 

Name: Section 300.415(i). Removal 
action compliance with other laws. 

Existing rule: The current NCP in 
§ 300.65(0 requires that Fund-financed 
removal actions and removal actions 
pursuant to CERCLA section 106 attain 
or exceed, to the greatest extent 
practicable considering the exigencies of 
the circumstances, applicable or 
relevant and appropriate federal public 
health and environmental requirements. 
Other federal criteria, advisories, and 
guidance and state standards are to be 
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considered. as appropriate. in 
formulating a removal action. 

Proposed rule: Proposed § 300.415(j) 
(renumbered as 300.415(i) in the final 
rule) required that removal actions 
attain, to the extent practicable 
considering the exigencies of the 
situation, all state as well as federal 
applicable or relevant and appropriate 
requirements (ARARs).11 Other federal 
and state criteria, advisories, and 
guidance shall, as appropriate, be 
considered in formulating the removal 
action. The proposed revisions also note 
that statutory waivers from attaining 
ARARs may be used for removal 
actions. In addition, the preamble to the 
proposed revisions provided guidance 
clarifying three factors to be considered 
in determining the "practicability" of 
complying with ARARs: The exigencies 
of the situation, the scope of the removal 
action to be taken, and the effect of 
ARAR attainment on the removal 
statutory limits for duration and cost (53 
FR 51410-11). 

Response to comments: Several 
commenters supported the proposed 
revision to the NCP requiring that both 
federal and state ARARs be complied 
with when conducting removal actions. 
One commenter asked what 
documentation is required to show that 
ARARs have been identified and 
requested that EPA develop guidance 
providing hypothetical conditions 
describing the extent to which ARAR 
analysis should be performed. Another 
commenter stated that non-Fund­
financed removal actions conducted at 
federal facilities also should be required 
to comply with ARARs. 

In opposition to the proposal. a 
number of commenters pointed out that 
Congress did not intend that removal 
actions be required to comply with 
ARARs. The commenters suggested that, 
based on the legislative history, 
Congress intended that only remedial 
actions be subject to compliance with 
ARARs. According to one commenter, 
the legislative history states that ARARs 
do not apply during removal actions 
because removal actions are short-term, 
relatively low-cost activities of great 
urgency that should be free of the delays 
that may arise if it is necessary to 
identify and attain ARARs. 

Other commenters suggested that 
attainment of ARARs should not be 
required during removal actions because 
removal actions are not intended to 
completely clean up a site, but rather to 
quickly eliminate or control an 

•Nole that proposed § 300.415(e) has been 
deleted (see preamble section above on "Listing 
aites in CERCUS."" and the remaining 1ection1 in 
I 300.415 have been renumbered. 

immediate threat. The c0mmenters 
argued that compliance with ARARs is 
based on what remains on site after an 
entire remedy is completed. not after a 
particular problem is controlled. In 
addition, several commenters argued 
that the main purpose of the removal 
program is quick mitigation of threats, 
and that requiring ARARs to be 
complied with during removal actions 
undermines this purpose by slowing 
down the cleanup process. The 
commenters suggested that such 
procedural delays as identification of 
ARARs will hinder the removal 
program's ability to respond to 
emergencies swiftly. 

Several additional commenters 
suggested that requiring attainment of 
ARARs discourages PRPs from 
undertaking removal actions. Fund­
financed removals can use the statutory 
limits to limit attainment of ARARs; 
those limits do not apply to PRP actions. 

One commenter opposed the provision 
that requires OSCs to justify why they 
are not attaining ARARs during a 
specific removal action. The commenter 
argued that the prospect of an OSC 
being required to justify why he or she is 
not attaining all ARARs is inconsistent 
with removal program objectives. 

Other commenters believed that the 
current policy concerning compliance 
with ARARs during removal actions 
should be replaced with a more 
discretionary policy. They suggested 
that OSCs should only be required to 
comply with ARARs that are most 
crucial to the proper stabilization of the 
site and protection of public health and 
the environment. 

In response, EPA has carefully 
reviewed this issue in light of the public 
comments, and believes a number of 
clarifying points need to be made. First, 
as a threshold matter, EPA agrees that 
Congress. did not. in the 1986 
amendments to CERCLA. "require" EPA 
to meet ARARs during removal actions. 
However, it has been EPA's policy since 
1985, established in the NCP, to attain 
ARARs during removals to the extent 
practicable, considering the exigencies 
of the situation. EPA believes that this is 
still a sound policy. Reference to 
requirements under other laws (i.e .• 
ARARs) help to guide EPA in 
determining the appropriate manner in 
which to take a removal action at many 
sites. 

If, for example, a component of the 
removal action is to discharge treated 
waste to a nearby river or stream, 
effiuent limitations based on federal or 
state water quality criteria will be useful 
in determining the extent of such 
treatment. Today's policy is consistent 

with section 105 of CERCLA which 
directs that the NCP include methods 
and criteria for determining the 
appropriate extent of removals. Thus, 
EPA is maintaining the policy described 
in the preamble to the proposed NCP, 
although EPA has modified the factors 
to be considered in determining 
practicability. 

A number of other comments 
questioned the extent to which removals 
should attempt to attain ARARs. In 
responding to such comments, it is 
important to note that the policy that 
removals comply with ARARs to the 
extent practicable is defined in large 
part by the purpose of removal actions. 

The purpose of removal actions 
generally is to respond to a release or 
threat of release of hazardous 
substances. pollutants, or contaminants 
so as to prevent. minimize, or mitigate 
harm to human health and the 
environment. Although all removals 
must be protective of human health and 
the environment within their defmed 
objectives, removals are distinct from 
remedial actions in that they may 
mitigate or stabilize the threat rather 
than comprehensively address all 
threats at a site. Consequently, removal 
actions cannot be expected to attain all 
ARARs. Remedial actions, in contrast, 
must comply with all ARARs (or invoke 
a waiver). Indeed, the imposition by 
Congress of limits on the amount of time 
and Fund money that may be spent 
conducting a removal action often 
precludes comprehensive remedies by 
removal actions alone. Removal 
authority is mainly used to respond to 
emergency and time-critical situations 
where long deliberation prior to 
response is not feasible. All of these 
factors-limits on funding. planning 
time, and duration, as well as the more 
narrow purpose of removal actions­
combine to circumscribe the 
practicability of compliance with 
ARARs during individual removal 
actions. Indeed, the vast majority of 
removals involve activities where 
consideration of ARARs is not even 
necessary, e.g., off-site disposal, 
provision of alternate water supply. and 
construction of fences, dikes and 
trenches. 

Further, it should be noted that 
requirements are ARARs only when 
they pertain to the specific action being 
conducted. If, for example. a site has 
leaking dnuns, widespread soil 
contamination, and significant ground­
water contamination. the removal action 
at the site might only involve actions 
necessary to reduce the near-term 
threats, such as direct contact and 
further deterioration of the ground 

http:ARARs).11
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water; thus. the removal action might be 
limited to removal of the drums and 
surface debris and excavation of highly 
contaminated soil. Requirements 
pertaining to the cleanup of ground­
water contamination would not be 
ARARs for that action because the 
removal action is not intended to 
address ground water; rather, 
requirements pertaining to the drums, 
surface debris, or contaminated soil may 
be ARARs for the specific removal 
action. Once the lead agency makes the 
determination that the requirements are 
ARARs for a removal, then it must 
determine whether compliance is 
practicable. 

It will generally be practicable for 
_removal actions to comply with ARARs 
that are consistent with the goals and 
focus of the removal. However, as 
stated above. removals are intended to 
be responses to near-term threats, with 
the ability to respond quickly when 
necessary; thus, ARARs that would 
delay rapid response when it is 
necessary, or cause the response to 
exceed removal goals. may be 
determined to be impracticable. or 
course, even where compliance with 
specific ARARs is not deemed 
practicable, the lead agency for a 
removal must use its best judgment to 
ensure that the action taken is 
protective of human health and the 
environment within the defined 
objectives of the removal action. 

In order to better explain how a lead 
agency can determine when compliance 
with an ARAR is practicable, the 
preamble to the proposed NCP included 
three factors for consideration: 
Exigencies of the situation, scope of the 
removal action and the statutory limits 
(53 FR 51410-11). Upon consideration of 
comments, EPA has decided to 
enumerate in the rule only two of those 
three factors as important for 
determining practicability: Urgency 
(simply renaming exigencies) of the 
situation, and scope of the removal 
action. EPA believes that statutory 
limits, because they relate to the 
authority to conduct removal actions, 
are easier to consider within, rather 
than apart from. the factor of scope of 
the removal action when determining 
whether compliance with an ARAR is 
practicable. 

The factor of urgency of the situation 
relates to the need for a prompt 
response. In many cases, appropriate 
response activities must be identified 
and implemented quickly in order to 
ensure the protection of human health 
and the environment For example, if 
leaking drums pose a danger of fire or 
explosion in a residential area, the 

drums must be addressed immediately, 
and it will generally be impracticable to 
identify and comply with all potential 
ARARs. 

The second factor, the scope of the 
removal action relates to the special 
nature of removals in that they may be 
used to minimize and mitigate potential 
harm rather than totally eliminate it. 
Removals are further limited in the 
amount of time and Fund money that 
may be expended at any particular site 
in the absence of a statutory exemption. 
Again. using the example above, even 
though standards requiring cleanup of 
the lower level soil contamination 
would be an ARAR to that medium, they 
would be outside the scope of the 
removal action when such cleanup is not 
necessary for the stabilization of the 
site, or when it would cause an 
exceedance of the statutory limits and 
no exemption applied. Hence, such soil 
standards, while ARARs. would not be 
practicable to attain considering the 
exigencies of the situation. Of course, 
such standards may be ARARs for any 
remedial action that is subsequently 
taken at the site. 

EPA disagrees with the comment that 
requiring PRPs to comply with ARARs 
to the extent practicable discourages 
PRPs from conducting removals because 
the statutory limits do not apply to non­
Fund-financed actions. Although the 
limits apply by law to Fund-financed 
actions only, EPA has the discretion 
under CERCLA section 104(c)(1) to take 
removal actions that exceed those 
limits. in emergency situations or where 
the action is otherwise appropriate and 
consistent with the remedial action that 
may be taken at the site. EPA will select 
the appropriate remedy, even where an 
extensive removal action is warranted. 
regardless of whether the site is Fund­
lead or PRP-based. The only difference 
is that if the site is Fund-lead, an 
exemption must first be invoked in order 
to proceed with the action. Thus, the 
time and dollar limitations generally will 
not result in PRPs performing a more 
extensive removal than EPA itself would 
conduct. That is, EPA's selection of a 
removal action. including what ARARs 
will be attained, will not be based on 
who will be conducting the removal. 

Finally. as stated in the preamble to 
the proposed NCP (53 FR 51411). even if 
attainment of an ARAR is practicable 
under the factors described above, the 
lead agency may also consider whether 
one of the statutory waivers from 
compliance with ARARs is available for 
a removal action. EPA is developing 
guidance on the process of complying 
with ARARs during removal actions. 
EPA generally will only require 

documentation of ARARs for which 
compliance is determined to be 
practicable, in order not to burden OSCs 
with substantial paperwork 
requirements. 

Final rule: Proposed § 300.415(j) 
(renumbered as final § 300.415(i)) is 
revised as follows: 

1. The following has been added to 
identify factors that are appropriate for 
consideration in determining the 
practicability of complying with ARARs: 

In determining whether compliance with 

ARARs is practicable, the lead agency may 

consider appropriate factors, including the 

following: 


(1) The urgency of the situation; and 
(Z) The scope of the removal action to be 


conducted. 

2. The reference to advisories, criteria 

or guidance has been modified (see 
preamble section below on TBCs). 

3. The description of ARARs has been 
reworded (see preamble section below 
on the definition of "applicable.") 

Name: Sections 300.5, 300.415(g) and 

(h). 300.SOO(a), 300.505 and 300.525(a). 

State involvement in removal actions. 


Existing rule: Sections 300.61 and 
300.62 of the current NCP encourage 
states to undertake actions authorized 
under subpart F. Such actions include 
removal and remedial actions pursuant 
to CERCLA section 104(a)(1). The 
regulation notes further that CERCLA 
section 104(d)(1) authorizes the federal 
government to enter into contracts or 
cooperative agreements with the state to 
take Fund-financed response actions 
authorized under CERCLA. when the 
federal government determines that the 
state has the capability to undertake 
such actions. 

Proposed rule: Proposed § 300.415(h) 
and (i) (renumbered as final § 300.415(g) 
and [h)) and§ 300.525(a) would codify 
EPA's existing policy of entering into 
cooperative agreements with states to 
undertake Fund-financed removal 
actions, provided that states follow all 
the provisions of the NCP removal 
authorities. The preamble to the 
proposed rule suggested that non-time­
critical actions are the most likely 
candidates for state-lead removals (53 
FR 51410). Proposed § 300.510(b) 
provided further that facilities operated 
by a state or political subdivision 
require a minimum cost share of 50 
percent of the total response costs if a 
remedial action is taken. Section 300.5~ 
describes what EPA and a state may 
agree to in a Superfund Memorandum o~ 
Agreement (SMOA) regarding the natlll' 
and extent of interaction on EPA-lead 
and state-lead response. The preamble 
clarified that, where practicable, a 
SMOA may include general provisions 



Federal Register / Vol. 55, No. 46 / Thursday, March 8, 1990 / Rules and Regulations 8697 

for interaction on removal actions (53 
FR 51455). The preamble to the proposed 
rule described other topics for EPA/ 
state discussion on provisions in 
SMOAs on removal actions (53 FR 
51454-55). 

Response to comments: One 
commenter supported the proposed 
revision stating that state-lead removals 
through a cooperative agreement would 
be a very positive step. The commenter 
argued. however, Iha t it would be 
unreasonable to provide guidance that 
strongly encourages states to conduct 
such removals when no funds for 
conducting them are made available. 

Several commenters specifically 
called for the delegation of the removal 
program to the states. One of these 
commenters stated that the revised NCP 
should include more detailed and 
permissive language specifically 
allowing for program authority to be 
delegated to states. According to the 
commenter, this would allow response­
capable states to pursue program 
authorization from EPA through 
cooperative agreements rather than 
through single or multiple project 
authorizations. In addition. the 
commenter recommended that states 
which become authorized to conduct 
removal actions be granted funding 
support similar to the support that EPA 
provides for the Technical Assistance 
Team and the Emergency Response 
Cleanup Services. thereby allowing the 
state to effectively administer the duties 
of the lead agency during a removal 
action. The commenter also 
recommended that authorized states be 
allowed full reimbursement of their 
removal costs from the Hazardous 
Subst~nces Trust Fund. Another 
commenter suggested allowing states to 
develop administrative and technical 
staff capable of overseeing removal 
actions. The commenter believed that a 
policy should be included in the NCP 
that allows for the states to hire 
contractors on a stand-by basis to allow 
for timely response to removal sites. A 
third commenter recommended that 
states be permitted by the NCP to 
establish predesignated OSCs/RPMs 
who would have the authority to use 
federal funds pursuant to a cooperative 
agreement or contract for cleanup of oil 
and hazardous substances under these 
programs. 

Other commenters called for at least 
some expanded opportunities for state 
involvement in the removal program. 
Several commenters argued that states 
should be allowed to conduct more than 
just non-time critical removals. 
indicating that it would be faster and far 
less costly for states to conduct all types 

of removals. Another commenter argued 
that states should be afforded the 
opportunity lo conduct removal actions 
under cooperative agreements unless an 
emergency exists that does not allow 
time for EPA to enter into a cooperative 
agreement with the state. One 
commenter suggested that states now 
have very effective Superfund programs 
with experienced and capable staffs. 
According to the commenter, some of 
these programs have better cleanup 
records than the federal program. The 
commenter states that EPA has failed to 
take full advantage of these state 
programs to improve the performance of 
the federal Superfund effort. 

Several commenters requested 
clarification of EPA policies on state­
lead removals. The commenters 
requested further clarification in the 
NCP regarding the circumstances under 
which states will be allowed to conduct 
non-time-critical removals, what criteria 
will be used lo make decisions 
concerning when states will be allowed 
to conduct such actions. and how a 
state-lead removal program will be 
structured. 

Other commenters suggested that EPA 
more clearly define the EPA/state 
relationship concerning removal actions. 
One of these commenters suggested that 
EPA should emphasize state/EPA 
coordination on all removal actions 
regardless of who is in the lead. Another 
commenter stated that the NCP should 
outline the EPA/state interaction on 
removal sites in the same detail as the 
relationship is outlined at remedial sites. 

One commenter representing a state 
presented specific examples of how 
present state/EPA removal interaction 
is ineffective. The commenter alleged 
that the state had been left out of public 
meetings and meetings between EPA 
and the PRPs. that ihe state is not 
consulted on press releases, and that 
state comments on negotiations with 
PRPs are not considered by EPA. 
Another commenter suggested that EPA 
in general take into consideration state 
comments when conducting removal 
actions. 

In response, EPA is committed to state 
involvement in the removal program and 
is. therefore. revising regulatory 
language in§§ 300.5, 300.SOO(a) and 
300.505 regarding SMOAs to include 
references to removal actions. EPA 
believes that the SMOA can often be 
used to specify the areas appropriate for 
EPA/state interaction during removal 
actions. As noted in the preamble to the 
proposed rule. the SMOA may include: 
(1) The process to be followed by EPA 
and a state to notify each other of a 
determination that a removal action is 

necessary; (2) the procedures to be 
followed by EPA and a state to consult 
and comment upon the nature of any 
proposed removal action; and (3) the 
procedures to be followed to provide for 
post-removal site control for Fund­
financed removals as described in 
§ 300.415(k). A definition of "post­
removal site control" has been added to 
§ 300.5 because this term is used in 
several places in the NCP. HEPA and a 
state desire, the SMOA provisions may 
also include details on interaction at 
public meetings, negotiations with PRPs. 
etc. EPA wishes to emphasize. however, 
that the negotiations concerning EPA/ 
state interaction during removal actions 
should not be allowed to interfere with 
or prolong the completion of the SMOA 
negotiations. If EPA and the state find 
that discussion of the provisions 
regarding removal actions is delaying 
completion of the SMOA, they should 
proceed with the SMOA negotiations 
without removal action provisions, and 
at a later date amend the SMOA to 
include these provisions. 

Currently. EPA's policy is that states 
may conduct a non-time-critical removal 
action for a specific site. In response to 
comments. EPA considered allowing 
states to conduct Fund-financed time­
critical and emergency removal actions 
as well. After careful consideration. 
however. EPA decided to continue its 
current policy of allowing only non-time­
critical removal actions to be state-lead. 
In arriving at this decision. EPA weighed 
several factors concerning the nature of 
removal actions, and the history of the 
removal program. First. EPA may not 
obligate funds in anticipation of removal 
actions that may take place in the 
future. Therefore. states must enter into 
site-specific cooperative agreements 
(CAs) before they are allowed to 
undertake a removal action. In the past, 
EPA attempted using CAs more 
extensively in the removal program but 
found tliat the CA negotiating process is 
often long and complicated. EPA was 
concerned that the process could hinder 
timely response to releases requiring 
emergency or time-critical action. 
Second, the removal program has 
limited funding. Because of the necessity 
for ensuring adequate response 
capabilities on the federal level. EPA 
does not anticipate that additional 
funding will be available for states to 
conduct emergency and time-critical 
removal actions and. therefore. does not 
believe it would be feasible to allow 
states to undertake these types of 
response actions. For these reasons, 
EPA believes that its current policy of 
permitting states to conduct only non­
time-critical removal actions allows 
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EPA to retain its ability to respond 
immediately to releases that threaten 
human health and the environment 
whil~ simultaneously providing states a 
role in the removal action process. 

For a state to conduct Fund-financed, 
non-time-critical removal actions, the 
state must first enter into a CA with 
EPA. Additionally, only removal actions 
that are listed on the approved or 
revised Superfund comprehensive 
accomplishments plan (SCAP) can be 
state-lead. The Regional Administrator 
(RA) evaluates a state's request to lead 
a Fund-financed removal action and 
decides on a case-by-case basis whether 
the action is appropriate for state-lead. 
When making his/her decision the RA 
considers: (1) The state's experience in 
leading activities conducted under the 
remedial program that are similar to the 
response actions required to clean up or 
to stabilize the release at the site under 
evaluation for state-lead; (2) the state's 
experience in responding to hazardous 
substance releases independent of 
federal involvement and funds; and (3) 
whether the state has prepared a state 
contingency plan for hazardous 
substance release response. For more 
information concerning state-lead 
removals see 40 CFR part 35, subpart 0. 

In further response to the comment on 
delegating authority (and transferring 
funds) lo states. EPA notes that although 
authority to conduct time-critical and 
emergency removals is not being 
delegated to states. funding may be 
available under the Core Grant Program 
to assist states in developing an infra­
structure for involvement and 
interagency coordination during removal 
actions. For more information 
concerning the Core Grant Program see 
40 CFR part 35, subpart 0. 

Final rule: 1. Proposed § § 300.5 
(definition of SMOA). 300.SOO(a). 
300.505(a)(3) and 300.505(d)(l) are 
revised to add the word "removal°' 
before the word "pre-remedial:· 

2. Proposed § 300.415(h) and (i) are 
renumbered as § 300.415(g) and (h) and 
promulgated as proposed. 

3. A definition for "post-removal site 
control" is added to § 300.5 as follows: 

..Post-removal site control'" means those 
activities that are necessary lo sustain the 
integrity of a Fund-financed removal action 
following its conclusion. Post-removal site 
control may be a removal or remedial action 
under CERCLA. The term includes. without 
being limited to. activities such as relighting 
gas flares. replacing filters and collecting 
leachate. 

4. References to "post-removal site 
control'" have been added lo the 
definitions in § 300.5 of "remove or 
removal" and "remedy or remedial 
action:· 

Section 300.425. Establishing remedial 
priorities. 

Name: Section 300.5. Definition of 
National Priorities List. Section 300.425. 
Establishing remedial priorities. 

Proposed rule: Section 300.5 included 
a definition of National Priorities List. 
Section 300.425 identified the criteria, 
methods, and procedures EPA uses to 
establish its priorities for remedial 
action. The proposed rule stated that 
although only those releases included on 
the NPL are eligible for Fund-financed 
remedial action. remedial planning 
activities pursuant to CERCLA section 
104(b) are not considered remedial 
actions and are not limited to NPL sites. 

Response to comments: EPA has made 
several changes to language on listing 
sites on the National Priorities List. 
First. EPA is revising the rule to explain 
more clearly which EPA authorities are 
limited to sites on the NPL. 

In both the existing NCP (40 CFR 
300.66(c)(2), 30068(a)(l)) and the 1988 
proposed revisions(§ 300.425(b)(l), 53 
FR at 51502), EPA has stated that Fund 
money may be used for CERCLA 
remedial actions only for those releases 
that are listed on the NPL. The 1985 NCP 
(40 CFR 300.68(a)(l)) and the proposed 
revision went on to state that this 
limitation on the use of Fund money 
would not apply to "remedial planning 
activities pursuant to CERCLA section 
104(b)," which despite the use of the 
word "remedial" in the name, come 
within the definition of "removal'· 
actions under CERCLA section 101(23). 
See 54 FR 41002 (October 4, 1989); 52 FR 
27622 (July 27. 1987); 50 FR 47927 
(November 20, 1985). In the interest of 
clarity on this point, EPA has amended 
final § 300.425(b)(l) to provide that the 
limitation on remedial action funding to 
releases on the NPL would not apply to 
"removal actions (including remedial 
planning activities. Rl/FSs, and other 
actions taken pursuant to CERCLA 
section 104(b))." This clarification is 
consistent with the proposed and final 
§ 300.415(b)(l), which states that a 
removal action may be taken at 
appropriate sites regardless of inclusion 
on the NPL. 

The proposed and final rule, at 
§ 300.425(b)(4). also make clear that EPA 
may take enforcement actions at non­
NPL sites. EPA also notes that it has the 
discretion to use its authorities under 
CERCLA. RCRA, or both to accomplish 
appropriate cleanup action at a site, 
even where the site is listed on the NPL. 
(See 54 FR at 41009 (Oct. 4, 1989).) In 
particular, where a site is at an active, 
RCRA-permitted facility, and the 
owner/operator is present and has 
adequate financial resources to fund the 

entire cleanup, EPA may"consider 
whether the use of RCRA or CERCLA 
authorities (or both) is most appropriate 
for the accomplishment of cleanup at the 
site. In the context of federal facility 
cleanups. this decision, and the cleanup 
plan in general. would be discussed in 
the lnteragency Agreement (IAG) for the 
facility. . 

Second, EPA is deleting a sentence 
from § 300.425(b)(2) that reads: 
"Responsible parties shall pay for or 
implement response actions to the 
fullest extent practicable." EPA 
reiterates that it is EPA policy for 
responsible parties to pay for or 
implement response actions to the 
maximum extent practicable. EPA 
believes, however, that this policy is 
more appropriately stated in the 
preamble. 

In addition, proposed § 300.425(c)(2) is 
revised to add the phrase "(not 
including Indian tribes)" in order to be 
consistent with the reference to "state" 
in CERCLA section 105(a)(8)(B). 

Consistent with the revisions to 
§ 300.425, EPA is also revising the 
proposed definition of National 
Priorities List in § 300.5 to clarify that 
EPA may allow actions other than Fund­
financed actions undP.r CERCLA to be 
conducted at NPL sites. 

Final rule: 1. The proposed definition 
in § 300.5 is revised as follows: 

"National Priorities List'· (NPL) means the 
list. compiled by EPA pursuant to CERCLA 
section 105, of uncontrolled hazardous 
substance releases in the United States that 
are priorities for long-term evaluation and 
response. 

2. Proposed § 300.425(b) is revised as 
follows: 

(b) National Priorities List. The NPL is the 
list of priority releases for long-term 
evaluation and remedial response. 

(1) Only those releases included on the 
NPL shall be considered eligible for Fund­
financed remedial action. Removal actions 
(including remedial planning activities. Rl/ 
FSs and other actions taken pursuant to 
CERCLA section 104(b)) are not limited to 
NPLsites. 

(2) Inclusion of a release on the NPL does 
not imply that monies will be expended. nor 
does the rank of a release on the NPL 
establish the precise priorities for the 
allocation or Fund resources. EPA may also 
pursue other appropriate authorities to 
remedy the release, including enforcement 
actions under CERCLA and other laws. A 
site's rank on the NPL serves. along with 
other factors, including enforcement actions, 
as a basis to guide the allocation of Fund 
resources among releases. 

3. The first sentence of proposed 
§ 300.425(c)(2) is revised as follows: "A 
state (not including Indian tribes) has 
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designated a release as its highest 

priority." 


Name: Section 300.425(d)(6). 
Construction Completion category on 
the National Priorities List. 

Proposed rule: EPA proposed to 
establish a new "category" as part of 
the NPL-the "Construction 
Completion" category (see 53 FR 51415). 
The category would consist of: (a) Sites 
awaiting deletion, (b) sites awaiting 
deletion but for which CERCLA section 
121(c) requires reviews of the remedy no 
less often than five years after initiation, 
and (c) sites undergoing long-term 
remedial actions (LTRAs). EPA believes 
the new category would communicate 
more clearly to the public the status of 
cleanup progress among sites on the 
National Priorities List (NPL). 

EPA would shift sites into the 
Construction Completion category only 
following approval of interim or final 
Close Out Reports. EPA would approve 
the Reports only after remedies have 
been implemented and are operating 
-properly. Approval of an interim Close 
Out Report indicates that construction 
of the remedy is complete, and that it is 
operating properly. but that the remedy 
must operate for a period of time before 
achieving cleanup levels specified in the 
Record of Decision (ROD) for the site. 
Approval of a final (including amended) 
Close Out Report indicates that the 
remedy has achieved protectiveness 
levels specified in the ROD(s), and that 
all remedial actions are complete. The 
proposal also indicates that EPA 
believes that sites requiring five-year 
review under§ 300.430(f)(3)(v) 
(renumbered as final 
§ 300.430(f)(5)(iii)(C)) may, when 
appropriate, be deleted from the NPL 

Response to comments: All 
commenters on this policy 
recommended adoption of the proposal 
to recategorize sites. One commenter 
disagreed with EPA's name for the new 
category, stating that construction at 
some sites in the category would not be 
complete. EPA disagrees with this 
interpretation; as explained above, for 
both LTRA sites and sites awaiting 
deletion, construction of the remedy 
must be complete and operating 
properly before it may be placed in this 
new category. Another commenter 
interpreted EPA's proposal to mean that 
it would create a new status code on the 
NPL. rather than a new category, or sub­
section. EPA believes a distinct category 
more clearly provides remedial progress 
information to the public. EPA has found 
this to be true with regard to federal 
facility sites, which have been placed in 
a separate category of the NPL Thus. 
the idea of categorizing sites on the NPL 

is not a new one. Indeed, the 1985 NCP 
specifically afforded EPA the discretion 
to ''re-<:ategorize" certain types of sites 
(see 40 CFR 300.66(c)(7)(1985)). EPA is 
specifically acknowledging this 
discretion in final § 300.425(d)(6). 

The commenter stated that EPA 
should seek state concWTence before 
placing a site under the new status. EPA 
disagrees that it should seek formal 
state concurrence to recategorize sites. 
Recategorization is a mechanical 
process and does not have regulatory 
significance; it is merely a better method 
of communicating site status to the ­
public. Moreover, EPA will recategorize 
sites only on the basis of approved 
interim or final Close Out Reports, and 
states will continue to be involved in 
remedy inspections and review or 
preparation of the reports. EPA will 
obtain state concurrence and solicit 
public comments before deleting sites 
from the NPL. pursuant to§ 300.425(e). 

Another commenter supported the 
concept of recategorizing sites, 
particularly those at which only 
operation and maintenance remains to 
be conducted. However, the commenter 
also states that such sites could 
appropriately be deleted entirely from 
the NPL. A different commenter 
suggested that the Construction 
Completion category should exclude 
sites requiring only operation and 
maintenance and that such sites should 
be deleted from the NPL. EPA intends 
that a site requiring only operation and 
maintenance at the time of construction 
completion be recategorized as a 
temporary measure until the process of 
reviewing the site for possible del.etion 
from the NPL has been completed 

One commenter stated that proposed 
§ 300.430(f)(3){v) is unclear regarding 
whether EPA would conduct five-year 
reviews a~ sites in certain phases of 
response, or having certain status vis-a­
vis the NPL. i.e., sites still on the NPL. 
deleted sites, and sites where LTRAs 
are underway. The commenter went on 
to state that, if a five-year review 
indicates that additional action is 
required at a site that bas been deleted 
from the NPL. EPA must clarify under 
what authority the action is to be 
conducted. 

EPA will conduct five-year reviews 
for appropriate sites after initiation of 
the remedial action. Thus, reviews may 
be conducted during phases of the 
remedial action. during LTRA status, 
and, where appropriate, after a site has 
been deleted from the NPL EPA 
continues to develop its policy on five­
year reviews, and plans to issue further 
guidance on these iBSues. EPA has 
discretionary authority to take further 

action at a deleted site if a review 
indicates that the remedy is no longer 
protective. CERCLA section 105(e) 
states that EPA may restore the site to 
the NPL without re-applying the Hazard 
Ranking System (HRS), and CERCLA 
section 121(c) provides that EPA may 
take or require action. if appropriate, 
following a review. Section 300.425(e)(3) 
again states this point, and further states 
that all releases deleted from the NPL 
are eligible for Fund-financed remedial 
actions should future conditiona warrant 
such actions. 

Another commenter stated that "five­
year review" sites s~ould be deleted 
from the NPL rather than placed in the 
Construction Completion category. In 
response, at the time of proposal, EPA 
announced its view that five-year 
review sites may be considered "sites 
awaiting deletion." ie., deletion 
candidates. Upon consideration of the 
issue, EPA believes that it may generally 
not be appropriate to delete any of these 
sites before performing at least one 
review after completion of the remedial 
action. This is consistent with a 
recommendation of the Administrator's 
90-day study of the Superfund Program. 
"A Management Review of the 
Superfund Program," and with OSWER 
policy.7 

This position reflects an EPA policy 
decision that in most cases where 
hazardous substances remain after the 
completion of remedial action. it is 
appropriate to act more slowly on 
deleting the sites from the NPL. 
consistent with the concern evidenced 
by Congress in specifically mandating 
review at least every five years at such 
sites. This policy is also consistent with 
the limited purpose of the NPL as an 
informational list of sites at which 
CERCLA attention is appropriate (53 FR 
at 51415-16): the continued inclusion of 
the site on the NPL does not mean that 
response action will be taken at the site. 
See 48 FR 40658. 40659 (Sept. 8. 1983) 
(quoting CERCLA legislative history). 

This is not inconsistent with the long­
standing provision on deletion in the 
1985 ~CP. which provides that "sites 

' Stt MPerformance of Five-Year Reviews and 
Their Relatio111blp to the Deletion of Sitet from the 
National Prioritiet U.t (NPL) (Superfund 
Management Review: Recommendation No. Z). 
Memorandum from Jonathan Z. Cannon. Acting 
Aa1i1tant Administrator. OSWER. to Regional 
Adminl1traton (October SO. 111811); and '"Update to 
the 'Ptoceduret for Completion and Deletion of 
National Priorltie1 L11t Sitet'-Guidance Document 
Regarding the Performance of Five-Year Review1 
(Superfund ~meatReview: Recommendation 
No. Z)." Memorandum from Henry L LoDgelt D. 
Ditector. Office of Emerzency and Remedial 
ReapOD1e. to Regional Waite Manqement Oivlalon 
Directon (OSWER Directive No. 1132.!U-3B. 
December ZS. 11189). 
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may be deleted from or recategorized on 
the NPL where no further response is 
appropriate." 40 CFR 300.66(c)(7)(1985) 
(emphasis added}. Thus even if no 
further action is planned at a five-year 
review site, recategorization is as 
appropriate a means of recognizing that 
status as is deletion. Further, deletion 
will be considered as part of the review. 

EPA also does not view this policy for 
five-year review sites as inconsistent 
with EPA policy on deletions. The 
criteria for deletion in§ 300.425(e) 
provide that "releases may be deleted 
from • • • the NPL where no further 
response is appropriate," thereby 
providing considerable flexibility to the 
Administrator. Further. the rule provides 
that EPA shall not delete a site from the 
NPL until the state in which the release 
was located has concurred, and the 
public has been afforded an opportunity 
to comment on the proposed deletion. 
Thus, the decision to delete is not an 
automatic one by EPA. but rather is 
decided as part of a formal public 
process. It is similarly important to note 
that a "site awaiting deletion" in the 
new Construction Completion category 
will not necessarily be deleted 
automatically upon recategorization. 

One commenter stated that the first 
five-year review should not occur until 
five years after the operation and 
maintenance phase of the response 
action is complete. EPA disagrees with 
this comment; some sites will require 
operation and maintenance indefinitely. 
and thus adoption of such an approach 
would result in no five-year review. 
Further, CERCLA section 121(c) calls for 
reviews within five years of the 
"initiation"-not completion-of the 
remedial action. EPA is currently 
developing a policy regarding timing and 
conduct of five-year reviews. 

Another commenter, though strongly 
favoring the creation of a new NPL 
category, recommended that EPA create 
two new categories: "remedy in long­
term operation and maintenance", and 
"sites awaiting delisting". The 
commenter asserted that the public 
would understand such tertns more 
easily than "Construction Completion". 
EPA disagrees with this comment 
because the phrase "long-term operation 
and maintenance" may cause more 
confusion for the public. EPA believes 
the commenter inadvertently confused 
two concepts: "operation and 
maintenance" and "LTRA." Many NPL 
sites will require operation and 
maintenance following deletion from the 
NPL in order to maintain the 
protectiveness of the remedy (e.g. 
cutting grass or maintaining monitoring 
wells}. even though specified cleanup 

standards have been achieved and 
criteria for deletion have been met. 

·An LTRA. on the other hand, is an 
ongoing remedial action which has not 
yet achieved the cleanup standards in 
the ROD. It too may require operation 
and maintenance after achieving these 
standards, and after deletion of the site 
from the NPL EPA will place an LTRA 
site in the Construction Completion 
category based on approval of an 
interim Close Out Report. EPA will 
finalize or amend the report when the 
remedy has achieved cleanup levels 
specified in the ROD(s). The LTRA will 
then be categorized on the NPL as either 
a site awaiting deletion or a five-year 
review site. 

To minimize public confusion and 
administrative burden, EPA will create 
at present only one new category. 
However, EPA plans to denote in the 
category whether a site is: (a) An LTRA. 
(b) a site awaiting deletion. or (c) a 
"five-year review" site awaiting review 
and/or deletion. (Note that LTRA sites 
may be placed in the five-year review 
category upon attainment of the final 
remediation goals.) 

Final rule: Proposed § 300.425 is 

revised as follows: 


1. A new section has been added to 
the final rule. § 300.425(d}(6), to reflect 
EPA's long-standing discretion to 
establish categories of sites on the NPL: 
"Releases may be categorized on the 
NPL when deemed appropriate by EPA." 

2. In § 300.425(e)(2), the timeframe for 
state review of notices of intent to 
delete has been changed to 30 working 
'days (see preamble to § 300.51S(h)(3}, 
"State review of EPA-lead documents)." 

Section 300.430. Remedial Investigation/ 
Feasibility Study and Selection of 
Remedy 

Introduction. Today EPA is 
promulgating revisions to the remedial 
investigation (Rl)/feasibility study (FS) 
and selection of remedy sections of the 
1985 NCP. While the framework of this 
portion of the regulation remains largely 
as proposed on December 21, 1988, 
significant changes have been made to 
respond to comments received and to 
articulate more clearly the remedy 
selection goal, expectations and process 
EPA intends to employ in implementing 
the Superfund program. 

The remedy selection process 
promulgated today is founded on 
CERCLA's overarching mandate to 
protect human health and the 
environment. This approach emphasizes 
solutions that can ensure reliable 
protection over time. Today's rule 
promotes the aggressive use of 
treatment technologies to achieve 
reliable remedies while acknowledging 

the practical limitations on the use of 
treatment. 

In this approach, EPA seeks to 
encompass the many statutory 
mandates while emphasizing the 
statutory preference for permanent 
solutions and use of treatment 
technologies. The approach is tempered 
by practicability.to ensure that the 
remedies selected are appropriate and 
that the program responds to the threats 
posed by the worst toxic waste sites 
across the nation. Today's requirements 
for selecting remedies further provide a 
uniform framework to promote 
consistency in decision-making. 

Today's regulation establishes a 
process that allows consideration and 
balancing of site-specific factors in 
remedy selection. EPA has used this 
type of decision-making process to 
select CERCLA remedial actions since 
the inception of the Superfund program. 
Revisions contained in today's rule 
modify the approach by incorporating 
the new requirements of the 1986 
amendments to CERCLA into existing 
procedures. This approach relies on a 
process that examines site 
characteristics and alternative 
approaches for remediating site 
problems. This process evaluates 
remedial alternatives using nine criteria 
which are based on CERCLA's 
mandates to determine advantages and 
disadvantages of the alternatives, thus 
identifying site-specific trade-offs 
between options. These trade-offs are 
balanced in a risk management 
judgment as to which alternative 
provides the most appropriate solution 
for the site problem. 

In response to comments requesting 
further clarification and structure in the 
remedy selection process, EPA has 
made changes to provide better 
guidance on the types of remedies that 
EPA expects to result from the process; 
to add more structure to the process by 
specifying the functional categories of 
the nine criteria in the rule: and to 
indicate which criteria are to be 
emphasized in the balancing process. 
EPA believes this process ensures the 
selection of remedial actions that fulfill 
statutory requirements to protect human 
health and the environment,' comply 
with ARARs, be cost-effective, and 
utilize permanent solutions and 
alternative treatment technologies or 
resource recovery technologies to the 
maximum extent practicable. Further, 
this process considers the full range of 
factors pertinent to remedy selection 
and provides the flexibility necessary 
and appropriate to ensure that remedial 
actions selected are sensible. reliable 
solutions for identified site problems. 

http:practicability.to
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The approach promulgated in today's 
rule was supported by numerous 
commenters. Several expressed the view 
that alternate remedy selection methods 
presented in the proposal were 
inappropriate or inferior to the 
promulgated approach. Some 
commenters noted that the promulgated 
approach includes important criteria 
that the other approaches do not. 

Two distinct groups of commenters 
who have sharply contrasting views on 
the goal of the Superfund program 
opposed the proposed approach that is 
promulgated today. One group of 
commenters believes EPA should 
establish a remedy selection process 
that adopts as its goal full site 
restoration and treatment of all material 
to the extent technically feasible. This 
approach would limit consideration of 
cost to the selection of the less 
expensive of comparably effective 
treatment technologies. Under this 
approach, methods of protection that 
rely on control of exposure (i.e .. 
engineering controls such as capping or 
other containment systems and 
institutional controls) could only be 
used when treatment was technically 
infeasible. Several of these commen ters 
expressed the view that remedy 
selection should be more structured and 
supported either the sequential decision­
making approach or the point of 
departure strategy for remedy selection 
presented in the proposal. 

The other group of commenters 
critical of the proposed approach 
believes the Superfund program should 
seek to achieve protection primarily by 
controlling exposure to current risks 
through use of engineering and 
institutional controls. Treatment would 
be used only if other controls are not 
expected to be reliable or greater 
protection can be achieved through 
treatment without a significant increase 
in cost. These comrnenters generally 
supported the use of a cost-effectiveness 
screen in site-specific balancing or the 
site stabilization strategy for remedy 
selection presented in the proposal. 

The approach EPA promulgates today 
sets a course for the Superfund program 
between the two ends of the spectrum 
reflected in these comments. EPA is 
establishing as its goal remedial actions 
that protect human health and the 
environment. that maintain protection 
over time. and that minimize untreated 
waste. 

This goal reflects CERCLA"s 
preference for achieving protection 
through the use of treatment 
technologies that destroy or reduce the 
inherent hazards posed by wastes and 
result in remedies that are highly 
reliable over time. The purpose of 

treatment in the Superfund program is to 
significantly reduce the toxicity and/or 
mobility of the contaminants posing a 
significant threat (i.e., "contaminants of 
concern") wherever practicable to 
reduce the need for long-term 
management of hazardous material. EPA 
will seek to reduce hazards (i.e., toxicity 
and/or mobility) to levels that ensure 
that contaminated material remaining 
on-site can be reliably controlled over 
time through engineering and/or 
institutional controls. 

Further. the Superfund program also 
uses as a guideline for effective 
treatment the range of 90 to 99 percent 
reduction in the concentration or 
mobility of contaminants of concern (see 
preamble discussion below on 
"reduction of toxicity, mobility or 
volume" under § 300.430(e)(9)). Although 
it is most important that treatment 
technologies achieve the remediation 
goals developed specifically for each 
site (which may be greater or less than 
the treatment guidelines). EPA believes 
that. in general, treatment technologies 
or treatment trains that caru\ot achieve 
this level of performance on a consistent 
basis are not sufficiently effective and 
generally will not be appropriate. EPA 
believes this 90 to 99 percent reduction 
treatment guideline allows for the use of 
an array of technologies and will not 
preclude the introduction of innovative 
technologies into the range of effective 
technologies. EPA believes the remedy 
selection process should encourage 
diversification of the range of treatment 
technologies available for addressing 
hazardous substances so that the 
program continues to find more 
effective. safer. and less costly ways of 
reducing the hazards posed by the 
various and often complex materials 
encountered at Superfund sites. 

Along with the program goal. EPA is 
establishing expectations regarding the 
extent to which treatment is likely to be 
practicable for certain types of site 
situations and problems frequently 
encountered by the Superfund program. 
These expectations indicate that EPA 
intends to place priority on treating 
materials that pose the principal threats 
at a given site. The expectations also 
acknowledge that certain technological. 
economic and implementation factors 
may make treatment impracticable for 
certain types of site problems. 
Experience has shown that in such 
situations. remedies that rely on control 
of exposure through engineering and/or 
institutional controls to provide 
protection generally will be appropriate. 

The goal and expectations should be 
considered when making site-specific 
determinations of the maximum extent 
to which permanent solutions and 

treatment can be practicably utilized in 
a cost-effective manner. Another 
important part of this framework is the 
range of alternatives EPA will consider 
as possible cleanup options. This range 
reflects the principle that protection of 
human health and the environment can 
be achieved through a variety of 
methods. including treatment, 
engineering and/or institutional controls 
and through combinations of such 
methods. Today's rule reflects the 
statutory preference for achieving 
protection of human health and the 
environment through treatment by 
emphasizing the development of 
alternatives that employ treatment as 
their principal element. 

This framework for developing 
alternatives is one of the major changes 
to the 1985 NCP which called for the 
development of alternatives that do not 
attain. attain, and exceed ARARs. as 
well as an off-site and no action 
alternative. The 1985 framework was 
premised on the implicit assumptions 
that alternatives would share the same 
ARARs and that the ability to meet or 
exceed those requirements 
corresponded to different levels of 
protection. Program experience has 
shown that while alternatives may share 
chemical- and location-specific ARARs, 
generally each alternative will have a 
unique set of action-11pecific 
requirements. Additionally, it is now 
clear that ARARs do not by themselves 
necessarily define protectiveness. First, 
ARARs do not exist for every 
contaminant, location, or waste 
management activity that may be 
encountered or undertaken at a 
CERCLA site. Second. in those 
circumstances where multiple 
contaminants are present. the 
cumulative risks posed by the potential 
additivity of the constituents may 
require cleanup levels for individual­
contaminants to be more stringent than 
ARARs to ensure protection at the site. 
Finally. determining whether a remedy 
is protective of human health and the 
environment also requires consideration 
of the acceptability of any short-term or 
cross-media impacts that may be posed 
during implementation of a remedial 
action. · 

Another major revision to the 1985 
NCP promulgated today is the 
establishment of nine criteria used for 
the detailed analysis of alternatives that 
serve as the basis for the remedy 
selection decision. These nine criteria 
encompass statutory requirements 
(specifically the long-term effectiveness 
factors that must be assessed under 
CERCLA section 121(b)(l)(A-C)), and 
include other technical and policy 
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considerations that have proven to be 
important for selecting among remedial 
alternatives. The various criteria have 
been categorized according to their 
functions in the remedy selection 
process as threshold, balancing and 
modifying criteria. This designation 
demonstrates that protection of human 
health and the environment will not be 
compromised by other factors, including 
cost. Revisions also clarify that trade­
offs among alternatives with respect to 
the long-term effectiveness and 
permanence they afford and the 
reductions in toxicity. mobility, or 
volume they achieve through treatment 
are the most important considerations in 
the balancing step by which the remedy 
is selected. 

Name: Section 300.430(a)(l). Program 
goal. program management principles 
and expectations. 

Proposed rule: The preamble to the 
proposed rule described management 
principles which EPA intends to apply to 
the Superfund program and certain 
expectations regarding the types of 
remedies that EPA has found to be most 
appropriate for different types of waste 
(53 FR 51422). These expectations were 
developed based on both the 
preferences and mandates expressed in 
CERCLA section 121 as well as EPA's 
practical experience in trying to meet 
those preferences and mandates. The 
preamble declared EPA's intent to focus 
available resources on selection of 
protective remedies that provide 
reliable. effective response over the 
long-term. The expectations envision 
treatment of the principal threats posed 
by a site. with priority placed on 
treating waste that is highly toxic. highly 
mobile. or liquid; and containment of 
waste contaminated at low levels. waste 
technically infeasible to treat and large 
volumes of waste. 

Also included in the expectations was 
the concept that contaminated ground 
waters will be returned to their 
beneficial uses wherever practicable, 
within a timeframe that is reasonable 
given the particular circumstances of the 
site. The preamble explained-that 
institutional controls could be used, as 
appropriate. to prevent exposures to 
releases of hazardous substances during 
remedy implementation and to 
supplement engineering controls. The 
preamble also stated that the use of 
institutional controls should not 
substitute for active response measures 
as the sole remedy unless such active 
measures are determined not to be 
practicable. 

The preamble also described three 
program management principles 
developed from program experience to 

promote the efficiency and effectiveness 
of the remedial response process. The 
preamble stated EPA's intent to balance 
the desire of definitive site 
characterization and alternatives 
analysis with a bias for initiating 
response actions necessary or 
appropriate to eliminate, reduce or 
control hazards posed by a site as early 
as possible. The preamble emphasized 
the principle of streamlining. which EPA 
would apply in managing the Superfund 
program as a whole and in conducting 
individual remedial action projects. The 
preamble explained that the bias for 
action and principle of streamlining may 
appropriately be considered througho!lt 
the life of a remedial project but begin to 
be evaluated as site management 
planning is initiated. Site management 
planning is a dynamic. ongoing and 
informal strategic planning effort that 
generally starts as soon as sites are 
proposed for inclusion on the NPL and 
continues through the RI/FS and remedy 
selection process and the remedial 
design and remedial action phases. to 
deletion from the NPL. 

Response to comments: EPA has 
placed the program goal, expectations, 
and management principles into the rule 
in response to the strong support these 
principles received from commenters. By 
including these in the rule, EPA believes 
the regulation better articulates the 
objectives of the program. EPA also 
believes that placing them in the rule 
itself will ensure that the principles and 
expectations, although not binding, will 
remain a part of the codified rule and 
will not merely be detached preamble 
language. This will facilitate their use 
and identification by implementing 
officials and the public. Specific 
comments and changes to the rule are 
discussed below. 

1. Program goal. EPA has added a 
statement of the national goal of the 
remedy selection process to the final 
regulation. The goal as expressed in 
today's rule is to select remedies that 
will be protective of human health and 
the environment, that will maintain 
protection over time and that will 
minimize untreated waste. Although 
EPA received no comment specifically 
addressing a national remedy selection 
goal. comments on other issues reflected 
different interpretations of statutory 
mandates. EPA is articulating a goal in 
order to reflect the effort of the 
Superfund program to select remedies 
that are protective of human health and 
the environment in the long-term and 
minimize untreated waste. The concept 
of this goal is to be maintained 
throughout the remedy selection 
process. The evaluation and remedy 

selection performed using the nine 
criteria determine the extent to which 
this goal is satisfied and the extent to 
which permanent solutions and 
treatment are practicable. 

2. Expectations. EPA has decided to 
add to the final regulation the program 
expectations which appeared only in the 
preamble to the proposed rule. EPA 
takes this action in response to 
numerous comments expressing strong 
support for the principles underlying the 
expectations and requesting EPA to 
incorporate the expectations into the 
regulation. EPA has placed the 
expectations in the rule to inform the 
public of the types of remedies that EPA 
has achieved, and anticipates achieving, 
for certain types of sites. These 
expectations are not, however, binding 
requirements. Rather, the expectations 
are intended to share collected 
experience to guide those developing 
cleanup options. For example, EPA's 
experience that highly mobile waste 
generally requires treatment may help to 
guide EPA to focus the detailed analysis 
on treatment alternatives. as compared 
to containment alternatives. In effect, 
the expectations allow implementing 
officials to profit from prior EPA 
learning and thereby avoid duplicative 
or unnecessary efforts. However, the 
fact that a proposed remedy may be 
consistent with the expectations does 
not constitute sufficient grounds for the 
selection of that remedial alternative. 
All remedy selection decisions must be 
based on an analysis using the nine 
criteria. 

Today's rule also contains an 
expectation on the use of innovative 
technologies that EPA developed in 
response to numerous comments calling 
for increased emphasis on the 
diversification of treatment technologies 
used in site remediation. EPA supports 
such diversification and expects that it 
will generally be appropriate to 
investigate remedial alternatives that 
use innovative technologies when such 
technology offers the potential for 
comparable or superior treatment 
performance or implementability. fewer 
or lesser adverse impacts than other 
available approaches, or lower costs for 
similar levels of performance than 
demonstrated technologies. 

Several commenter& focused on the 
need for flexibility and discretion in 
complying with the various mandates of 
CERCLA. These commenters supported 
the expectations discussed by EPA in 
the preamble to the proposed rule as 
being consistent with these needs. EPA 
received the greatest support for the 
expectations concerning the use of 
treatment technologies. 
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EPA expects that treatment will be the 
preferred means by which to address 
the principal threats posed by a site, 
wherever practicable. Principal threats 
are characterized as waste that cannot 
be reliably controlled in place, such as 
liquids, highly mobile materials (e.g., 
solvents), and high concentrations of 
toxic compounds (e.g., several orders of 
magnitude above levels that allow for 
unrestricted use and unlimited 
exposure). Treatment is less likely to be 
practicable when sites have large 
volumes of low concentrations of 
material. or when the waste is very 
difficult to handle and treat (e.g .• mixed 
waste of widely varying composition). 
Specific situations that may limit the use 
of treatment include sites where: (1) 
Treatment technologies are not 
technically feasible or are not available 
within a reasonable timeframe; (2) the 
extraordinary size or complexity of a 
site makes implementation of treatment 
technologies impracticable; (3) 
implementation of a treatment-based 
remedy would result in greater overall 
risk to human health and the 
environment due to risks posed to 
workers or the surrounding community 
during implementation; or (4) severe 
effects across environmental media 
resulting from implementation would 
occur. 

In addition, commenters agreed with 
EPA that solutions often will involve a 
combination of methods of providing 
protection, including treatment and 
engineering controls and institutional 
controls. One commenter stated his 
belief that these expectations embody 
the extent to which treatment can 
practicably be utilized in a cost-effective 
manner on a site-specific basis. 

Some commenters concluded that the 
presence of the expectations in the 
regulation would enhance private party 
participation in cleanups by relieving 
the burden of persuading EPA in each 
situation that such expectations, or 
remedies consistent with the 
expectations, are reasonable and in 
compliance with CERCLA. 

Another commenter. while supporting 
the expectations, expressed concern 
that the regulation as proposed would 
not adequately ensure that the 
expectations would be achieved. EPA 
has concluded that the expectations will 
be of the most use if maintained as 
general principles to assist in flexible, 
site-specific decision-making. The 
expectations may not be appropriate in 
all cases. By stating "expectations" 
rather than issuing strict rules. EPA 
believes that critical flexibility can be 
retained in the remedy selection 
process. 

This commenter and one other urged 
the addition of an expectation that 
treatment residuals and contaminated 
soils near health-based levels will be 
controlled through containment rather 
than treatment. The two commenters 
recommended language expressing their 
views. Although EPA generally concurs 
with the suggested expectation, EPA has 
not added this specific expectation to 
the rule. EPA believes the expectations 
in today's rule generally address the 
types of waste ,JDentioned by this 
commenter. 

One commenter urged elimination of 
the expectation that treatment is less 
likely to be practicable where sites have 
large volumes of low concentrations of 
material, or where the waste is very 
difficult to handle and treat. This 
commenter argued that the expectations 
combined with the program 
management principle of streamlining 
could be used to avoid studying 
alternatives in detail and could provide 
industries with significant incentives to 
ignore the "overarching mandate" to 
protect human health and the 
environment. In response, EPA does not 
intend or believe that the expectations 
will be used to ignore practicable, 
protective alternatives. In any event, 
EPA is required by statute to select 
protective remedies, which may include 
those that involve treatment (preferred) 
and those that do not. 

In essence, EPA interprets this 
commenter's concern to be that 
remedies that do not employ treatment 
cannot be protective of human health 
and the environment. Today EPA 
confirms the statement in the preamble 
to the proposal that the overarching 
mandate of the Superfund program is to 
protect human health and the 
environment from the current and 
potential threats posed by uncontrolled 
hazardous waste sites. This mandate 
applies to all remedial actions and 
cannot be waived. Consistent with the 
program expectations, the mandate for 
remedies ·that protect human health and 
the environment can be fulfilled through 
a variety or combination of means. 
These means include the recycling or the 
destruction, detoxification, or 
immobilization of contaminants through 
the application of treatment 
technologies. Protection can also be 
provided in some cases by controlling 
exposure to contaminants through 
engineering controls (such as 
containment) and/or institutional 
controls which prevent access to 
contaminated areas. However, 
consistent with CERCLA. treatment 
remains the preferred method of 

attaining protectiveness, wherever 
practicable. 

3. Management principles. Many 
commenters urged greater emphasis on 
the program management principles of a 
bias for action and streamlining that 
appeared in the preamble to the 
proposed rule. These commenters 
generally believe application of these 
principles would expedite cleanups and 
maximize reductions in risks to human 
health and the environment. 

Many commenters advocated 
applying the streamlining principle to 
screen unnecessary/duplicative/ 
impracticable remedial action 
alternatives and to ensure that the detail 
of the RI/FS for a site is commens\irate 
with the overall risk posed by the site. 
Several commenters stated that an 
application of the bias for action 
principle would encourage early action 
to prevent further migration of 
contamination pending the completed 
remedial action. Consistent with this 
principle, a commenter suggested 
revising the first sentence of§ 300.430(a) 
to state that the purpose of the remedial 
action process is to reduce risk "as soon 
as site data and information make it 
possible to do so." EPA agrees with this 
recommendation and has added this 
language in a new second sentence in 
§ 300.430(a). 

EPA has incorporated the program 
management principles into today's rule 
in response to the supportive comments 
received. EPA believes placement of 
these principles into today's rule 
promotes making sites safer and cleaner 
as soon as possible, controlling acute 
threats, and addressing the worst 
problems first. 

One commenter argued that EPA 
lacks the requisite statutory authority to 
promulgate principles such as a bias for 
action. In response, EPA was given 
considerable discretion in CERCLA 
section 104(a)(1) to decide what action 
to take in response to releases of 
hazardous substances. In the NCP. EPA 
has set out provisions for taking various 
types of removal and remedial actions. 
Thus, it is clearly within EPA's 
discretion to decide how to balance the 
need for prompt, early actions, against 
the need for definitive site 
characterization. The bias for prompt 
action is wholly consistent with 
Congress' concern that CERCLA sites be 
addressed in an expeditious manner. 
Indeed, in CERCLA section 121(d)(4)(A), 
Congress specifically contemplated 
early or interim actions, by allowing 
EPA to waive ARARs in such cases. 
Further, a bias for action is consistent 
with EPA's long-standing policy of 
responding by distinct operable units at 
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sites as appropriate. rather than waiting 
to take one consolidated response 
action. The 1985 NCP originally codified 
this policy that remedial actions may be 
staged through the use of operable units. 

EPA received comments urging the 
Agency to strengthen its commitment to 
early site action through expanded use 
of removal actions at NPL sites without 
foreclosing more extensive remedial 
actions. In response. EPA encourages 
the taking of early actions, under 
removal or remedial authority, to abate 
the immediate threat to human health 
and the environment. Early actions 
using remedial authorities are initiated 
as operable units. In deciding between 
using removal and remedial authorities, 
the lead agency should consider the 
following: (i) The criteria and 
requirements for taking removal actions 
in today's rule; (ii) the statutory 
limitations on removal actions and the 
criteria for waiving those limitations; 
(iii) the availability of resources; and 
(iv) the urgency of the site problem. 

EPA expects to take early action at 
sites where appropriate. and to 
remediate sites in phases using operable 
units as early actions to eliminate, 
reduce or control the hazards posed by a 
site or to expedite the completion of 
total site cleanup. In deciding whether to 
initiate earlv actions. EPA must balance 
the desire to definitively characterize 
site risks and analvze alternative 
remedial approaches for addressing 
those threats in great detail with the 
desire to implement protective measures 
quickly. Consistent with today's 
management principles. EPA intends to 
perform this balancing with a bias for 
initiating response actions necessary or 
appropriate to eliminate. reduce. or 
control hazards posed by a site as early 
as possible. EPA promotes the 
responsiveness and efficiency of the 
Superfund program by encouraging 
action prior to or concurrent with 
conduct of an RI/FS as information is 
sufficient to support remedy selection. 
These actions may be taken under 
removal or remedial authorities, as 
appropriate. 

To implement an early action under 
remedial authority. an operable unit for 
which an interim action is appropriate is 
identified. Data sufficient to support the 
interim action decision is extracted from 
the ongoing RI/FS that is underway for 
the site or final operable unit and an 
appropriate set of alternatives is 
evaluated. Few alternatives. and in 
some cases perhaps only one. should be 
developed for interim actions. A 
completed baseline risk assessment 
generally will not be available or 
necessary to justify an interim action. 

Qualitative risk information should be 
organized that demonstrates that the 
action is necessary to stabilize the site, 
prevent further degradation. or achieve 
significant risk reduction quickly. 
Supporting data. including risk 
information, and the alternatives 
analysis can be documented in a 
focused Rl/FS. However, in cases where 
the relevant data can be summarized 
briefly and the alternatives are few and 
straightforward, it may be adequate and 
more appropriate to document this 
supporting information in the proposed 
plan that is issued for public comment. 
This information should also be 
summarized in the ROD. While the 
documentation of interim action 
decisions may be more streamlined than 
for final actions, all public, state, and 
natural resource trustee participation 
procedures specified elsewhere in this 
rule must be followed for such actions. 

Several commenters endorsed placing 
the expectations and management 
principles into the rule to avoid 
collection of ll!111ecessary data and 
evaluation of too wide a range of 
alternatives. Without providing a 
specific example, a commenter noted 
that many past Superfund cleanups have 
experienced the opposite of a bias for 
action by including unnecessary and 
costly data collection and report 
preparation without reaching 
conclusions on the recommended site 
remediation. 

EPA agrees that site-specific data 
needs, the evaluation of alternatives and 
oocumentation of the selected remedy 
should reflect the scope and complexity 
of the site problems being addressed. 
This principle. derived from the 
streamlining principle discussed in the 
preamble to the proposal, has been 
incorporated into today's rule. The goal, 
expectations, and management 
principles incorporated into the rule. 
promote the tailoring of investigatory 
actions to specific site needs. 

On a project-specific basis, 
recommendations to ensure that the RI/ 
FS and remedy selection process is 
conducted as effectively and efficiently 
as possible include: 

1. Focusing the remedial analysis to 
collect only additional data needed to 
develop and evaluate alternatives and 
to support design. 

2. Focusing the alternative 
development and screening step to 
identify an appropriate number of 
potentially effective and implementable 
alternatives to be analyzed in detail. 
Typically. a limited number of 
alternatives will be evaluated that are 
focused to the scope of the response 
action planned. 

3. Tailoring the level of.detail of the 
analysis of the nine evaluation criteria 
(see below) to the scope and complexity 
of the action. The analysis for an 
operable unit may well be less rigorous 
than that for a comprehensive remedial 
action designed to address all site 
problems. 

4. Tailoring selection and 
documentation of the remedy based on 
the limited scope or complexity of the 
site problem and remedy. 

5. Accelerating contracting procedures 
and collecting samples necessary for 
remedial design during the public 
comment period. 

Although the level of effort and extent 
of analysis required for the Rl/FS will 
vary on a site-specific basis, the 
procedurt:s for remedy selection do not 
vary by site. The lead agency is 
responsible for meeting procedural 
requirements, including support agency 
participation, soliciting public comment. 
developing an administrative record, 
and preparing a record of decision. 

A more streamlined analysis during 
an Rl/FS may be particularly 
appropriate in the following 
circumstances: 

1. Site problems are straightforward 
such that it would be inappropriate to 
develop a full range of alternatives. For 
example. site problems may only 
involve a single group of chemicals that 
can only be addressed in a limited 
number of ways. or site characteristics 
(e.g.• fractured bedrock) may be such 
that available options are limited. To the 
extent that obvious, straightforward 
problems exist, they may create 
opportunities to take actions quickly 
that will afford significant risk 
reduction. 

2. The need for prompt action to bring 
the site under initial control outweighs 
the need to examine all potentially 
appropriate alternatives. 

3. ARARs, guidance. or program 
precedent indicate a limited range of 
appropriate response alternatives (e.g., 
PCB standards for contaminated soils. 
Superfund Drum and Tank Guidance, 
Best Demonstrated Available 
Technology (BDAT) requirements). 

4. Many alternatives are clearly 
impracticable for a site from the outset 
due to severe implementability problems 
or prohibitive costs (e.g., complete 
treatment of an entire large municipal 
landfill) and need not be studied in 
detail. 

5. No further action or extremely 
limited action will be required to ensure 
protection of human health and the 
environment over time. This situation 
will most often occur where a removal 
measure previously has been taken. 
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Comments varied in their support for 
the proposed formalization of the 
operable unit concept. Some 
commenters encouraged EPA to make 
full use of the operable unit concept 
because it could prevent the worsening 
of some site problems. Other 
commenters argued against the use of 
operable units, stating that Congress 
intended cleanups to focus on sites, not 
on artificial subdivisions of sites. 

The 1985 NCP originally codified the 
concept that remedial actions may be 
staged through the use of operable units 
(former NCP § 300.68(c)). Operable units 
are discrete actions that comprise 
incremental steps toward the final 
remedy. Although EPA agrees that total 
site remediation is the ultimate 
objective, often it is necessary and 
appropriate, particularly for complex 
sites, to divide the site or site problems 
for effective site management and early 
action. Operable units may be actions 
that completely address a geographical 
portion of a site or a specific site 
problem (e.g.. drums and tanks, 
contaminated ground water) or the 
entire site. They may include interim 
actions (e.g.. pumping and treating of 
ground water to retard plume migration) 
that must be followed by subsequent 
actions which fully address the scope of 
the problem (e.g.. final ground water 
operable unit that defines the . 
remediation level and restoration 
timeframe). Such operable units may be 
taken in response to a pressing problem 
that will worsen if not addressed, or 
because there is an opportunity to 
undertake a limited action that will 
achieve significant risk reduction 
quickly. Consistent with the bias for 
action principle in today's rule, EPA will 
implement remedial actions in phases as 
appropriate using operable units to 
effectively manage site problems or 
expedite the reduction of risk posed by 
the site. 

One commenter perceived operable 
units as a source of inefficiency. This 
commenter criticized the extended 
investigative activities associated with 
the production of multiple and 
overlapping RI/FSs on operable units for 
a single site. The commenter advocated 
completion of RI/FSs within eighteen 
months. absent unusual conditions, and 
implementing operable units only where 
necessary to reduce an immediate risk 
to human health and the environment. 
This latter point was supported by 
another commenter who feared that use 
of an operable unit may provide a false 
impression that the project is 
progressing rapidly and may result in 
greater cost due to duplication of work. 

In response, EPA bas established as a 
matter of policy the goal of completing 
RI/FSs (i.e., through ROD signature) 
generally within 24 months after 
initiation. EPA agrees that duplication of 
efforts on RI/FSs should be avoided. 
However, EPA supports the operable 
unit concept as an efficient method of 
achieving safer and cleaner sites more 
quickly while striving to implement total 
site cleanups. Although the selection of 
each operable unit must be supported 
with sufficient site data and alternatives 
analyses, EPA allows the ROD for the 
operable unit to use data and analyses 
collected from any Rl/FS performed for 
the site. No duplication of investigatory 
or analytical efforts should occur when 
selecting an operable unit for a site. 

Although supporting the operable unit 
concept. one commenter argued that 
unless EPA alleviates the administrative 
burdens placed on an operable unit, no 
bias for action will be realized. Another 
commenter requested clarification of the 
procedures required to support the 
initiation of action prior to completion of 
the RI/FS for the entire site. This 
commenter cautioned EPA that 
encouragement of early action could 
result in actions being taken without a 
proper understanding of the site. 
According to a different commenter. 
application of the streamlining principle 
could result in additional and 
unnecessary costs to potential 
responsible parties by accelerating 
contracting procedures and collecting 
samples necessary for remedial design 
during the public comment period on the 
Rl/FS and proposed plan. This 
commenter feared that the samples 
taken before remedy selection may 
prove irrelevant to the final selected 
remedy. 

Similarly. some commenters requested 
guidance on operable units and more 
specificity on implementing the 
streamlining concept. Some commenter& 
suggested phased RI/FSs and limiting 
the collection of data. One commenter 
added that a properly implemented 
streamlining approach could result in a 
more focused RI/FS and would minimize 
the collection of unnecessary data. This 
commenter cautioned, however, that 
poorly implemented streamlining could 
result in insufficient data upon which to 
base remedy selection. shortened time 
frames for settlement discussions, or 
actions that are inconsistent with later 
remedial actions. In addition, another 
commenter noted that documentation 
for the remedial action must be 
sufficient to support a legal challenge. 

EPA acknowledges that the program 
management l!rinciples in today's rule 
are neither binding nor appropriate in 

every case; they must be applied as 
appropriate. The streamlining principle 
supports data collection and 
alternatives analyses commensurate 
with the scope and complexity of the 
site problem being addressed. The 
principles focus site investigations and 
alternatives analyses while maintaining 
the requirement that sufficient 
information be ob-tained for sound 
decision-making. The ROD for an 
interim remedy implemented as an 
operable unit does not necessarily 
require a separate RI/FS but instead can 
summarize data collected to date that 
supports that decision. This procedure 
provid9s an adequate basis on which to 
select an interim remedy and thus 
safeguards against taking premature 
action and avoids duplication among 
RI/FSs performed for the site. For 
guidance on documenting remedial 
action decisions, including operable 
units, see the Interim Final Guidance on 
Preparing Superfund Decision 
Documents Uune 1989, OSWER 
Directive 9355.3-02). 

Some commenter& focused on interim 
actions, implemented as operable units. 
These commenters stressed the 
important role of interim action operable 
units in furthering the bias for action. 
According to these co.mmenters, EPA's 
bias for action should be codified in the 
regulation to communicate that interim 
measures may be a legitimate 
component of the remedy selection 
process. Another commenter agreed that 
greater emphasis is needed on the 
importance of interim measures and 
added that these interim measures 
should be consistent with the remedial 
solution likely to be selected. 

EPA encourages tlie implementation 
of interim action operable units, as 
appropriate, to prevent exposure or 
control risks posed by a site. Further 
actions will be taken at the site, as 
appropriate, to eliminate or reduce the 
risks posed. EPA is adding to today's 
rule a statement to clarify that operable 
units, including interim action operable 
units, must neither be inconsistent with 
nor preclude implementation of the 
expected final remedy. 

One commenter suppo~d the use of 
interim measures, when appropriate, 
and argued that the implementation of 
these measures should not be made 
contingent on the selection of a final 
remedy. According to this commenter, 
the Rl/FS process should consider the 
interim action as one of the possible 
remedial alternatives to achieve the 
long-term site goals. Similarly, another 
commenter stated that it strongly 
believes that EPA should use its 
available funds to achieve cleanup at 
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the greatest number of sites, thereby 
saving resources and reducing overall 
risks, rather than trying to attain 
extremely low levels of risk at a smaller 
number of sites. 

While the bias for action promotes 
multiple actions of limited scale, the 
program's ultimate goal continues to be 
to implement final remedies at sites. The 
scoping section of today's rule has been 
amended to make clear that the lead 
agency shall conduct strategic planning 
to identify the optimal set and sequence 
of actions necessary to address the site 
problems. Such actions may include, as 
appropriate, removal actions, interim 
actions and other types of operable 
units. Site management planning is a 
dynamic, ongoing. and informal strategic 
planning effort that generally starts as 
soon as sites are proposed for inclusion 
on the NPL and continues through the 
Rl/FS and remedy selection process and 
the remedial design and remedial action 
phases. to deletion from the NPL 

This strategic planning activity is the 
means by which the lead and support 
agencies determine the types of actions 
and/or analyses necessary or 
appropriate at a given site and the 
optimal timing of those actions. At the 
Rl/FS stage. this effort involves review 
of existing site information. 
consideration of current and potential 
risks the site poses to human health and 
the environment. an assessment of 
future data needs. understanding of 
inherent uncertainties in the process, 
priorities among site problems and the 
program as a whole, and prior program 
experience. The focus of the strategic 
planning is on taking action at the site 
as early as site data and information 
make it possible to do so. 

Final rule: Today's rule includes at 
I 300.430(a)(1) EPA's goal for remedial 
actions to protect human health and the 
environment, maintain that protection 
over time, and minimize the amount of 
untreated waste. In addition, the rule 
also sets out expectations regarding the 
extent to which treatment is likely to be 
practicable for certain types of 
situations and problems frequently 
encountered by the Superfund program. 
These expectations place priority on 
treating materials that pose the principal 
threats at a given site. The expectations 
also acknowledge that certain 
technological, economic, and 
implementation factors make treatment 
impracticable for certain types of site 
problems and that other types of 
controls may be most effective in these 
situations. The bias for action and 
streamlining principles are also printed 
in the rule. 

Name: Section 300.430(a)(l). Use of 
institutional controls. 

Proposed rule: Proposed 
§ 300.430{e)(3)(ii) directed that, as 
appropriate, one or more alternatives 
shall be developed that are based on 
engineering controls, such as 
containment that prevents exposure to 
hazardous substances. and, as 
necessary, institutional controls, which 
limit human activities at or near 
facilities, to protect health and 
environment and aBBure continued 
effectiveness of response. The preamble 
to the proposed rule gave 
"expectations" for remedies, explaining 
that institutional controls may be used 
as a supplement to engineering controls 
over time but should not substitute for 
active response measures as the sole 
remedy unless active response measures 
are not practicable, as determined based 
on the balancing of the trade-offs among 
alternatives that is conducted during the 
selection of the remedy. (53 FR 51423). 

Response to comments: Several 
commenters supported the proposal as 
is, pointing out that there are situations 
where institutional controls can be a 
primary component of remedial action 
either because treatment is not 
practicable (as for large volumes of low­
toxicity waste) or because natural 
attenuation will restore a resource in the 
same time as active remediation. 

Several other commenters disagreed 
with the proposal because they believe 
that institutional controls are not 
reliable and are not permitted under the 
statute as active, permanent remedies, 
except under limited circumstances. One 
commenter maintained that institutional 
controls should never be used except as 
an interim measure. Another commenter 
felt that use of institutional controls as 
the sole remedy could lead to 
institutionalized pollution, and should 
only be used if state ARARs are not 
violated or cleanup is not feasible. 
Similarly, one commenter feared that 
the proposal could lead to well 
restriction areas or the like; the 
commenter also asserted that only state 
or local governments, not EPA. have the 
authority to restrict water use. 

EPA agrees that institutional controls 
should not substitute for more active 
response measures that actually reduce, 
minimize, or eliminate contamination 
unless such meaaures are not · 
practicable, as determined by the 
remedy selection criteria. Examples of 
institutional controls, which generally 
limit human activities at or near 
facilities where hazardous substances, 
pollutants, or contaminants exist or will 
remain on-site, include land and 
resource (e.g., water) use and deed 

restrictions, well-drilling prohibitions, 
building permits, and well use 
advisories and deed notices. EPA 
believes, however, that institutional 
controls have a valid role in remediation 
and are allowed under CERCLA (e.g., 
section 121(d)(2)(B)(ii) appears to 
contemplate such controls). Institutional 
controls are a necessary supplement 
when some waste is left in place, as it is 
in most response actions. Also, in some 
circumstances where the balancing of 
trade-offs among alternatives during the 
selection of remedy proceBB indicates no 
practicable way to actively remediate a 
site, institutional controls such as deed 
restrictions or well-drilling prohibitions 
are the only means available to provide 
protection of human health. Where 
institutional controls are used as the 
sole remedy, special precautions must 
be made to ensure that the controls are 
reliable. Further, recognizing that EPA 
may not have the authority to implement 
institutional controls at a site, 
§ 300.SlO(c)(l) has been revised to 
require states to assure that institutional 
controls implemented as part of the 
remedial action are in place, reliable 
and will remain in place after initiation 
of operation and maintenance (see 
preamble to § 300.510(c)(l), "State 
assurances"). 

Several other commenters 
recommended revisions to enlarge the 
scope or availability of institutional 
controls. These commenter& wanted the 
rule to allow institutional controls to be 
used as a key component of a remedy 
whenever they provide similar 
protection to treatment or other active 
remedies at much lower cost. The 
commenters suggested that such 
controls may be the only cost-effective, 
practicable remedy at small. isolated, 
and stable sites, and that such controls 
would be viable at many federal 
facilities. 

EPA disagrees with suggested 
revisions to the NCP that would expand 
or encourage the use of institutional 
controls in lieu of active remediation 
measures. CERCLA section 121 states 
Congress' preference for treatment and 
permanent remedies, as opposed to 
simply prevention of exposure through 
legal controls. The evaluation of the 
nine criteria (§ 300.430(f)(l)(ii)), 
including coat and other factors. 
determines the practicability of active 
measures (i.e., treatment and 
engineeriIJB controls) and the degree to 
which institutional controls will be 
included as part of the remedy. 

Several commenters suggested that 
institutional controls be given a more 
explicit role in the rule through 
providing criteria for their use, explicitly 
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allowing for their use in interim actions, 
or providing that remedies with 
institutional controls be considered in 
the detailed analysis. EPA believes that 
the discussion of an expectation 
concerning institutional controls in the 
rule is the appropriate level of detail for 
guidance in the NCP. Additional, more 
specific guidance may be developed 
later, if necessary. 

Final rule: EPA has added an 
expectation on use of institutional 
controls in § 300.430(a)(l)(iii)(D). EPA is 
promulgating§ 300.430(e)(3)(ii) as 
proposed. 

Name: Section 300.430(b). Scoping. 
Existing rule: The 1985 NCP 

incorporated the scoping section within 
the remedial investigation (RI) section of 
the rule(§ 300.68(e)). Under that section, 
scoping served as a basis for requesting 
funding for removal actions and for the 
remedial investigation and feasibility 
study (Rl/FS). The initial analysis 
performed in scoping indicates the 
extent to which the release or threat of 
release may pose a threat to public 
health or welfare or the environment, 
indicates the types ofremoval measures 
and/or remedial measures suitable to 
abate the threat. and establishes 
priorities for implementation. A 
preliminary determination of ARARs 
also is performed at this stage. 

Proposed rule: As proposed, the 
purpose of scoping is to define more 
specifically the type and extent of 
investigative and analytical studies that 
are appropriate for a given site. Scoping 
entails formal planning for both the RI 
and FS. The proposal separated the 
scoping section from the RI section to 
which it was attached under the 1985 
NCP. EPA separated these sections in 
the proposal to highlight the work plan 
development process and the 
development of other project plans (such 
as the sampling and analysis plan, the 
health and safety plan, and the 
community relations plan) that occurs in 
the scoping stage. 

During scoping. a conceptual 
understanding of the site is established 
by considering in a qualitative manner, 
the sources of contamination, potential 
pathways of exposure and potential 
receptors. The identification of potential 
ARARs and other criteria, advisories 
and guidance to be considered will 
begin during scoping as lead and 
support agencies initiate a dialog on 
potential requirements. The main 
objectives of scoping are to identify the 
types of decisions that need to be made, 
to determine the types (including 
quantity and quality) of data needed, 
and to design efficient studies to collect 
these data. The scope and detail of the 

investigative studies and alternative 
development and analysis should be 
tailored to the complexity of site 
problems. 

Response to comments: One 
commenter emphasized that aggressive 
scoping should be encouraged to ensure 
appropriate streamlining of the RI/FS. 
Another urged EPA to highlight the 
scoping process in the preamble or in 
the rule itseH. Another commenter 
agreed with EPA's view of scoping as an 
important first step in the RI/FS process, 
but recommended development of 
project plans less formal and lengthy 
than those cwrently used in the 
Superfund program. 

In response, EPA bas incorporated 
into today's rule the principles of 
streamlining and a bias for action. These 
general principles are to be considered 
in scoping to assist in defining the 
principal threats posed by the site and 
to identify likely response scenarios and 
potentially applicable technologies and 
operable units. EPA has highlighted 
scoping by separating it from the text 
describing the RI and by specifically 
referencing scoping in the new goal and 
expectations section of today's rule. 
EPA believes the principles and 
expectations promote the development 
of documents, including project plans, 
commensurate with the scope and 
complexity of the site problems being 
addressed. 

One commenter argued that the lead 
agency or contractors scoping a project 
should be directed to consult with PRPs 
or other informed private sector sources 
about potentially applicable 
technologies, and give this information 
serious consideration. This commenter 
suggested the following language be 
added to the rule: "In scoping the 
project, the lead agency shall solicit 
relevant information from PRPs or other 
private interests that may be in a 
position to provide substantive 
assistance." This commenter would then 
add a statement requiring the lead 
agency to consider such information. 

Although the suggested language has 
not been incorporated into today's rule, 
EPA encourages the early participation 
of PRPs and the public during scoping 
and throughout the RI/FS process. To 
the extent PRPs are known to the lead 
agency during scoping and a dialog is 
occuning among the parties, the PRPs 
have the opportunity to participate in 
the planning activities and suggest and 
evaluate for themselves technologies 
worthy of consideration for site 
implementation. For example, during 
scoping, PRPs can participate in a 
"technical advisory committee," which 
gathers expertise on the site conditions 
and provides substantive assistance to 

the lead agency. In addition, the work 
plan for a site begins the administrative 
record, which is available for review by 
the public, including PRPs. PRPs and the 
public can also present information and 
issues at public meetings. EPA believes 
it would be inappropriate to establish in 
the NCP an absolute requirement that 
the lead agency solicit and consider 
information provided by PRPs. The lead 
agency must retain the discretion to 
determine the scope and quality of 
information to be collected and 
evaluated. 

Several commenters stressed the 
importance of early coordination with 
natural resource trustees, noting that 
valuable technical aSBistance can be 
obtained through such communication. 
One commenter offered the opinion that 
it would be beneficial and cost-effective 
if EPA and the natural resource trustees 
worked together on the design of the RI/ 
FS sampling and analysis plan. To this 
end, the commenter suggested that 
§ 300.430 (b)(S) and (b)(6) of the 
proposed rule be reversed, so that 
notification comes before the 
development of the plans. Some 
commenters urged coordination of 
natural resource damage assessments 
and response actions, arguing that 
significant funds may be saved if 
opportunities to analyze and assess 
natural resources are not lost during 
early study and cleanup activities. 

In response, EPA agrees that close 
communication and coordination with 
trustees for natural resources affected or 
potentially affected by the release of 
hazardous substances from the site is 
essential. (See subpart G for details on 
the designation and role of natural 
resource trustees.) EPA agrees with the 
commenter's suggestion to reverse the 
order of the sections numbered § 300.430 
(b)(S) and (b)(6) in the proposal. Today's 
rule places the notification section (now 
§ 300.430(b )(7)) before the section 
providing for the development of certain 
plans (now§ 300.430(b)(8)). EPA agrees 
that coordination with the trustees 
during the conduct of the natural 
resource damage assessments and 
response actions is productive. 
However, although a trustee may be 
responsible for certain natural resources 
affected or potentially affected by a 
release, the lead agency retains the 
responsibility for managing activities at 
the site. 

Final rule: Proposed§ 300.430(b) is 
revised as follows: 

1. EPA is clarifying certain aspects of 
the scoping phase in the rule to better 
reflect the objective of each activity. 
Section 300.430(b) of the rule clarifies 
the development of a conceptual 
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understanding of the site, the 
identification of operable units, the 
identification of data quality objectives, 
and the development of the field 
sampling plan and quality assurance 
project plan. In addition, the elements of 
the scoping phase have been reordered 
to better reflect that the timing of 
coordination with natural resource 
trustees may influence the development 
of sampling plans. This clarification 
does not reflect a change in the scope or 
function of the scoping process. 

2. Proposed § 300.430[b)[6) is 
renumbered as § 300.430[b)[7) and is 
revised as follows (see preamble 
discussion on § 300.615 for explanation): 

If natural resources are or may be injured 
by the release. ensure that state and federal 
trustees of the affected natural resources 
have been notified in order that the trustees 
may initiate appropriate actions. including 
those identified in subpart G of this part. The 
lead agency shall seek to coordinate 
necessary assessments. evaluations. 
investigations. and planning with such state 
and federal trustees. 

Name: Section 300.430[d). Remedial 
investigation. 

Existing rule: The 1985 NCP states in 
§ 300.68(d) that an RI/FS shall be 
undertaken. as appropriate, to determine 
the nature and extent of the threat 
presented by the release and to evaluate 
proposed remedies. This includes 
sampling. monitoring. exposure 
assessment. and gathering data 
sufficient to determine the necessity for 
and proposed extent of the remedial 
action. 

Section 300.68(e) of the 1985 NCP 
specifically discusses characterization 
of response actions during the RI. This 
process consists of examining available 
information to determine the type of 
response that may be needed to remedy 
the release. Initial analysis shall 
indicate the extent to which the release 
or threat of release may pose a threat to 
human health or the environment, · 
indicate the types of removal measures 
and/or remedial measures suitable to 
abate the threat, and set priorities for 
implementation of the measures. The 
1985 NCP also includes an extensive list 
of factors that should be considered in 
characterizing and assessing the extent 
to which the release poses a threat. 
These factors are also used to support 
the analysis and design of potential 
response actions. 

Proposed rule: The proposed rule 
separates the discussions, although not 
the implementation. of the RI and FS. 
and further separates project scoping 
from the RI discussion to highlight the 
workplan development process, which 
addresses both the RI and FS. The 
purpose of the RI. as stated in the 

proposed NCP, is to collect data 
necessary to adequately characterize 
the site for the purpose of remedy 
selection. Site characterization may be 
conducted in one or more phases to 
focus sampling efforts and increase the 
efficiency of the investigation. Site 
characterization activities are to be fully 
integrated with the development and 
evaluation of alternatives in the FS. To 
characterize the site, the lead agency 
conducts field investigations and a 
baseline risk assessment. and initiates 
treatability studies, as appropriate. The 
proposed NCP included a list of factors 
that are to be considered to characterize 
and assess the extent to which the 
release poses a threat to human health 
or the environment or to support the 
analysis and design of potential 
response actions (53 FR 51504). This list 
of factors, while less detailed than the 
1985 NCP, is intended to be more 
inclusive, depending on the site-specific 
needs. The results of the baseline risk 
assessment conducted as part of the RI 
(which includes exposure assessment, 
toxicity assessment. and risk 
characterization components) help 
establish acceptable exposure levels for 
use in developing remedial alternatives 
in the FS. Treatability studies are 
initiated to assess the effectiveness of 
treatment technologies that may be used 
as remedial alternatives on site waste. 
ARARs and, as appropriate, other 
pertinent advisories, criteria, or 
guidance related to the location of the 
site or contaminants present are also to 
be identified during the RI. 

Response to comments: Several 
commenters addressed RI site 
characterization issues. One commenter 
suggested adding the review of state 
files and the subpoena of company files 
during the RI to enhance site 
characterization. In response, EPA notes 
its commitment to the consideration of 
the best and most appropriate 
information available for site 
characterization and will review state 
files and require the production of 
company files as necessary for a site. 

Another commenter recommended an 
alternative approach to Rls for sites 
with ground-water contamination [the 
"transport quantification" approach). 
Under the transport quantification 
approach, environmental sampling 
would be phased after the contaminant 
transport flow paths and mechanisms 
are evaluated. Transport quantification 
analysis requires a thorough evaluation 
of all data available at that time. 
According to the commenter, the prior 
quantification and predictive analysis of 
transport mechanisms may allow more 
realistic and accurate estimates of 
actual and potential exposure 

concentrations. Additionally, the 
commenter voiced concern over 
inappropriate investigative methods 
used in drilling of ground-water 
monitoring wells and soil gas 
monitoring. 

In response. EPA recognizes the 
merits of the suggestions and 
observations made by the commenter. 
However, EPA believes that technical 
decisions on which model or 
investigation technique is best suited to 
a site is better left to guidance rather 
than a rule. Of course, EPA may decide 
to use a transport quantification 
approach, even if it is not formally 
included in the NCP. EPA will consider 
the merits of the approach 
recommended by the commenter with 
respect to the goals and limitations of 
the program. EPA is considering 
methods to modify investigation of 
ground-water aquifers to allow more 
efficient remediation of ground water. 
EPA is investigating vertical variations 
in hydraulic conductivity, methods to 
account for contaminant adsorption. and 
methods to utilize geophysical 
techniques. in addition to specific 
investigation of parameters that may 
affect monitoring and pump/treatment 
of ground water, such as screen length. 
As new information becomes available, 
it will be incorporated into the 
implementation of the RI. 

In response to comments raised about 
drilling of ground-water wells through 
disposal areas, EPA acknowledges that 
drilling through waste may not be 
appropriate in some situations. 
However, at certain sites, it may be 
necessary to drill through disposal 
areas. In these cases. EPA is aware of 
the potential hazards associated with 
drilling through wastes and takes 
precautions, such as casing the wells 
and monitoring the well depths, to 
ensure that the wells do not become a 
conduit for the spread of contamination 
to other aquifers. As to the comment 
that soil gas monitoring is an 
inappropriate investigative technique, 
EPA states that EPA research 
laboratories are currently studying soil 
gases and their relation to ground-water 
contamination. EPA will use the results 
of these investigations to modify 
existing practices in ground-water 
investigations, if appropriate. Interested 
members of the public may commlmt on 
the use of such methods on a aite­
specific basis during the public comment 
period on the proposed plan, or they 
may raise such issues at appropriate 
times after the initiation of the 
administrative record. 

Final role: In order to clarify some 
ambiguities in the proposed rule and to 
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respond to the above-described and 
other comments, EPA is making certain 
minor changes to the wording in 
§ 300.430(d) of the rule. Field 
investigations to assess the nature and 
extent to which these releases pose a 
threat are emphasized in the 
clarifications to the rule. 

Name: Section 300.430(d). Remedial 
investigation-baseline risk assessment. 

Proposed rule: As part of the remedial 
investigation, the baseline risk 
assessment is. initiated to determine 
whether the contaminants of concern 
identified at the site pose a current or 
potential risk to human health and the 
environment in the absence of any 
remedial action. It provides a basis for 
determining whether remedial action is 
necessary and the justification for 
performing remedial actions. The 
Superfund baseline risk assessment 
process may be viewed as consisting of 
an exposure assessment component and 
a toxicity assessment component. the 
results of which are combined to 
develop an overall characterization of 
risk. As indicated above, these 
assessments are site-specific and 
therefore may vary in the extent to 
which qualitative and quantitative 
analyses are utilized. depending on the 
compiexity and particular circumstances 
of the site. as well as the availability of 
pertinent ARARs and other criteria. 
advisories or guidance. 

During risk characterization, 
chemical-specific toxicity information, 
combined with quantitative and 
qualitative information from the 
exposure assessment, is compared to 
measured levels of contaminant 
exposure levels and to levels predicted 
through environmental fate and 
transport modeling. These comparisons 
determine whether concentrations of 
contaminants at or near the site are 
affecting or could potentially affect 
human health or the environment 
Results of this analysis are presented 
with all critical assumptions and 
uncertainties so that significant risks 
can be identified. 

Response lo comments: One 
commenter requested clarification on 
the purpose of risk assessment in the 
Superfund program. especially the 
baseline risk assessment. EPA responds 
that the purpose of risk assessment in 
the Superfund program is to provide a 
framework for developing risk 
information necessary to assist 
decision-making at remedial sites. Risk 
assessment provides a consistent 
process for evaluating and documenting 
threats to human health and the 
environment posed by hazardous 
material at sites. One specific objective 

of the risk assessment is to provide an 
analysis of baseline risk (i.e., the risks 
that exist if no remediation or 
institutional controls are applied to a 
site). The results of the baseline risk 
assessment are used to determine 
whether remediation is necessary, to 
help provide justification for performing 
remedial action, and to assist in 
determining what exposure pathways 
need to be remediated. The baseline risk 
assessment has also superseded the 
endangerment assessment, because the 
two have the same goal, function, and 
methodology. 

A second major objective of risk 
assessment in Superfund is to use the 
risks and exposure pathways developed 
in the baseline risk assessment to target 
chemical concentrations associated with 
levels of risk that will be adequately 
protective of human health for a 
particular site (i.e., remediation goals). A 
similar process is used to assess threats 
to ecosystems and the environment and 
to develop remediation goals based on 
risk to the environment. The 
identification of ARARs is not the 
purpose of the baseline risk assessment, 
as recommended by one commenter. 
The identification of ARARs is a 
separate part of the RI. because many 
ARARs are not directly risk related. 
Nevertheless, ARARs should be 
addressed consistently in the baseline 
risk assessment, the Rl/FS. and remedy 
selection. 

Some commenters supported EPA's 
use of site-specific risk assessments 
because, in their view, such assessments 
more accurately reflect the variety of 
site conditions. Several comments, 
however. argued against use of a site­
specific risk assessment to evaluate 
baseline risks and to establish 
remediation goals. One commenter 
stated that EPA should be applying 
either ARARs or a generic set of 
nationally applicable contaminant 
concentration standards at all sites to 
ensure consistent and uniform cleanup 
decisions. This commenter also felt that 
the use of site-specific risk assessments 
was illegal and served only lo confuse 
the public about the basis for decisions 
to protect human health and the 
environment. 

EPA agrees with the commenter and 
applies ARARs consistently at sHes 
nationwide, as appropriate to develop 
remediation goals. However. ARARs 
generally do not provide an adequate 
basis on which to determine site risks. 
which are complex and often cannot be 
reduced to a single number. Further. 
EPA notes that CERCLA requires that 
all Superfund remedies be protective of 
human health and the environment but 

. provides no guidance on hpw this 
determination is to be made other than 
to require the use of ARARs as 
remediation goals, where these ARARs 
are related to protectiveness. Under 
CERCLA (as under other environmental 
statutes). EPA relies heavily on 
information concerning contaminant 
toxicity and the potential for human 
exposure to support its decisions 
concerning "protectiveness." EPA's risk 
assessment methods provide a 
framework for considering site-specific 
information in these areas·in a logical 
and organized way. EPA agrees that a 
uniform process should be used to 
develop risk assessments and cleanup 
levels. EPA disagrees with the 
commenter who advocates national 
cleanup standards. however, because 
the specific concentrations developed 
for one site may not be appropriate for 
another site because of the nature the 
site, the waste, and the potential 
exposures as noted above. IfEPA does 
identify situations in which uniform 
national standards under CERCLA 
appear to be feasible and appropriate, it 
may decide to develop such standards. 

The decision to perform site-specific 
risk assessments is consistent with 
CERCLA section 104(i)(6), which 
requires the ATSDR to perform health 
assessments for facilities on the 
proposed and final NPL As explained in 
section 104(i)(6)(F), these health 
assessments shall include assessments 
of the "potential risk" to human health 
posed by "individual sites", based on 
such site-specific factors as the "nature 
and extent of contamination" and the 
"existence of potential pathways of 
human exposure." 

EPA recognizes the .logical advantages 
of establishing consistent preliminary 
remediation goals at sites where 
contamination and exposure 
considerations are similar. To the degree 
possible. EPA makes use of chemical­
specific ARARs in determining 
remediation goals for Superfund sites. 
However, because these standards are 
established on a national or statewide 
basis. they may not adequately consider 
the site-specific contamination or the 
cumulative effect of the presence of 
multiple chemicals or multiple exposure 
pathways and, therefore, are not the 
sole determinant of protectiveness. 

EPA does agree that a uniform 
process should be used to develop risk 
assessments and cleanup levels. To 
improve program efficiency and 
consistency. EPA is providing extensive 
guidance for characterizing site-specific 
risks and identifying preliminary 
remediation goals to protect human 
health and the environment in two 
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guidance documents: "Risk Assessment 
Guidance for Superfund: Human Health 
Evaluation Manual, Part A" No. 
9285.i'OlA, July 1989 (Interim Final) and 
the "Risk Assessment Guidance for 
Superfund Volume II: Environmental 
Evaluation Manual," EPA/540/1-89/001, 
March 1989 (Interim Final) hereafter 
referred to as risk assessment guidance. 
The "Human Health Evaluation 
Manual" is a reVision of the "Superfund 
Public Health Evaluation Manual" 
(October 1986) and also replaces the 
"Endangerment Assessment 
Handbook." 

EPA received many comments on the 
methodology EPA uses to conduct site­
specific risk assessments. EPA conducts 
an exposure assessment to identify the 
magnitude of actual or potential human 
or environmental exposures. the 
frequency and duration of these 
exposures. and the routes by which 
receptors are exposed. This exposure 
assessment includes an evaluation of 
the likelihood of such exposures 
occurring and provides the basis for the 
development of acceptable exposure 
levels. 

Some comrnenters wanted specific 
clarification of the meaning of the 
"reasonable maximum exposure 
scenario" and how it is to be used. Some 
said that the methodology results in 
overstated and unrealistic risks and that 
the procedures provide significantly 
biased estimates of risks that are 
several orders of magnitude greater than 
actual risks. Several commenters argued 
that not only did the risk assessment 
methodology that Superfund has used in 
the past overestimate risk, but that the 
proposal's use of a "reasonable 
maximum exposure scenario" would 
institutionalize this overestimation of 
risk. Some stated that this 
overestimation of risk was especially a 
problem because both exposures and 
the toxicity of chemicals are 
overestimated. The combination of the 
two in risk characterization leads to the 
overstatement of risk. Other 
commenters favored the use of the 
reasonable maximum exposure scenario 
and recommended its inclusion in the 
rule. EPA will continue to use the 
reasonable maximum exposure scenario 
in risk assessment. although EPA does 
not believe it necessary to include it as a 
requirement in the rule. 

EPA responds to the requests for 
clarification of the reasonable maximum 
exposure scenario and the baseline risk 
assessment in the remainder of this 
section. In the Superfund program, the 
exposure assessment involves 
developing reasonable maximum 
estimates of exposure for both current 

land use conditions and potential future 
land use conditions at each site. The 
exposure analysis for current land use 
conditions is used to determine whether 
a human health or environmental threat 
may be posed by existing site 
conditions. The analysis for potential 
exposures under future land use 
conditions is used to provide decision­
makers with an understanding of 
exposures that may potentially occur in 
the future. This analysis should include 
a qualitative assessment of the 
likelihood that the assumed future land 
use will occur. The reasonable 
maximum exposure estimates for future 
uses of the site will provide the basis for 
the development of protective exposure 
levels. 

Several commenters stated that EPA's 
exposure assessment methodology 
overestimates risk, especially if worst­
case assumptions are used. EPA is 
clarifying its policy of making exposure 
assumptions that result in an overall 
exposure estimate that is conservative 
but within a realistic range of exposure. 
Under this policy, EPA defines 
"reasonable maximum" such that only 
potential exposures that are likely to 
occur will be included in the assessment 
of exposures. The Superfund program 
has always designed its remedies to be 
protective of all individuals and 
environmental receptors that may be 
exposed at a site;_consequently. EPA 
believes it is important to include all 
reasonably expected exposures in its 
risk assessments. However. EPA does 
agree with a commenter that 
recommended against the use of 
unrealistic exposure scenarios and 
assumptions. The reasonable maximum 
exposure scenario is "reasonable" 
because it is a product of factors, such 
as concentration and exposure 
frequency and duration, that are an 
appropriate mix of values that reflect 
averages and 95th percentile 
distributions (see the "Risk Assessment 
Guidance for Superfund: Human Health 
Evaluation Manual"). 

EPA does agree with one commenter 
that the likelihood of the exposure 
actually occurring should be considered 
when deciding the appropriate level of 
remediation, to the degree that this 
likelihood can be determined. The risk 
assessment guidance referenced above 
is designed to focus the assessment on 
more realistic exposures. EPA has 
adopted these positions as policy and 
bas not revised the regulation. In 
addition, EPA agrees that risk 
assessments conducted for the 
Superfund should take into 
consideration background 
concentrations and conditions and 

should identify these critical 
assumptions and uncertainties in its risk 
assessments. 

One commenter asked EPA to clarify 
that both actual and potential risks will 
be investigated in the baseline risk 
assessment. When considering current 
land use, the baseline risk assessment 
should consider both actual risks due to 
current conditions and potential risks 
assuming no remedial action. For 
example, these potential risks could 
arise by the migration of contaminants 
through ground water to wells that are 
currently uncontaminated. Future land 
use, where it is different from current 
use, is an evaluation of only potential 
exposures since the future land use 
addresses a potential situation. EPA is 
clarifying the language in the rule to 
indicate that both actual and potential 
exposure routes and pathways should 
be considered. 

In considering land use. Superfund 
exposure assessments most often 
classify land into one of three 
categories: (1) Residential, (2) 
commercial/industrial, and (3) 
recreational. EPA also considers the 
ecological use of the property and, as 
appropriate, agricuHural use. In general, 
the baseline risk assessment will look at 
a future land use that is both 
reasonable. from land use development 
patterns, and may be associated with 
the highest (most significant) risk, in 
order to be protective. These 
considerations will lead to the 
assumption of residential use as the 
future land use in many cases. 
Residential land use assumptions 
generally result in the most conservative 
exposure estimates. The assumption of 
residential land use is not a requirement 
of the program but rather is an 
assumption that may be made, based on 
conservative but realistic exposures, to 
ensure that remedies that are ultimately 
selected for the site will be protective. 
An assumption of future residential land 
use may not be justifiable if the 
probability that the site will support 
residential use in the future is small. 
Where the likely future land use is 
unclear, risks assuming residential land 
use can be compared to risks associated 
with other land uses, such as industrial, 
to estimate the risk consequences if the 
land is used for something other than 
the expected future use. 

Some commenters recommended 
performing the baseline risk assessment 
assuming that institutional controls 
were in place and effective at 
preventing exposure. EPA disagrees that 
the baseline risk assessment is the 
proper place to take institutional 
controls into account. The role of the 
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baseline risk assessment is to address 
the risk associated with a site in the 
absence of any remedial action or 
control. including institutional controls. 
The baseline assessment is essentially 
an evaluation of the no-action 
alternative. Institutional controls, while 
not actively cleaning up the 
contamination at the site can control 
exposure and, therefore, are considered 
to be limited action alternatives. The 
effectiveness of the institutional controls 
in controlling risk may appropriately be 
considered in evaluating the 
effectiveness of a particular remedial 
alternative, but not as part of the 
baseline risk assessment. 

Some commenters stated that use of 
EPA's toxicity values will lead to 
overestimation of risk because they 
incorporate uncertainty factors or 
''margins of safety" that will bias the 
estimate of risk. EPA responds that the 
toxicity assessment component of 
Superfund risk assessment considers the 
following: (1) The types of adverse 
health or environmental effects 
associated with chemical exposures; (2) 
the relationship between magnitude of 
exposures and adverse effects; and (3) 
related uncertainties such as the weight· 
of-evidence for a particular chemical's 
carcinogenicity in humans. EPA 
recognizes that toxicity values do 
incorporate "uncertainty factors." 
Because the toxicity information is 
usually derived from studies of 
industrial workers or test animals, the 
size of these uncertainty factors is 
generally determined by the confidence 
that effects seen in these studies will 
manifest themselves in humans exposed 
et Superfund sites. Larger uncertainty 
factors are generally used to ensure that 
protective levels are identified when 
considering data with greater 
uncertainty. It should be noted that 
weights-of-evidence (and uncertainty 
factors) are not directly related to 
toxicity. For example, a high weight-of· 
evidence indicates only a high 
confidence that a chemical will cause 
cancer in humans. A high confidence in 
a toxicity value reflects a consensus that 
the value is not likely to change. 

One commenter argued that EPA. or 
other lead agency. must consider 
information on toxicity that PRPs or 
interested parties bring to their attention 
during the public comment period. In 
response, EPA will, of course. consider 
such public comments submitted on 
toxicity. However. it is important to note 
that the Superfund risk assessment 
process typically relies heavily on 
existing toxicity information or profiles 
that EPA has developed on specific 
chemicals. EPA believes that the use of 

a consistent data base of toxicological 
information is important in achieving 
comparability among its risk 
assessments. This information generally 
includes estimated carcinogen 
exposures that may be associated with 
specific lifetime cancer risk probabilities 
(risk-specific doses or RSDs). and 
exposures to noncarcinogens that are 
not likely to present appreciable risk of 
significant adverse effects to humans 
(including sensitive subgroups) over 
lifetime exposures (reference doses or 
RfDs). EPA has also developed toxicity 
information for some ecosystem 
receptors. Where no toxicological 
information is available in EPA's data 
base, then EPA routinely considers other 
available information, including 
information provided by PRPs or other 
interested parties. Depending on the 
evidence, however, EPA may feel it is 
not appropriate to assess the toxicity of 
specific chemicals quantitatively 
because of the questions of reliability 
and consistency in data development. 
EPA may decide to address these 
chemicals qualitatively. 

The results of the baseline risk 
assessment are used to understand the 
types of exposures and risks that may 
result from Superfund sites. Key 
assumptions and uncertainties in both 
contaminant toxicity and human and 
environmental exposure estimates must 
be documented in the baseline risk 
assessment, as well as the sources and 
effects of uncertainties and assumptions 
on the risk assessment results. Exposure 
assumptions or other information. such 
as additional toxicity information, may 
be evaluated to determine whether the 
risks are likely to have been under- or 
overestimated. These key assumptions 
and uncertainties must also be 
considered in developing remediation 
goals. 

Several commenters suggested that 
the baseline risk assessment should be 
used to determine whether particular 
requirements were applicable or 
relevant and appropriate for a site. EPA 
believes that this determination must be 
made independently from the risk 
assessment, although EPA agrees that 
the assumptions used in the risk 
assessment should be consistent with 
those used to determine what 
requirements will be ARAR for a site. 
R!sk assessment and ARARs serve 
different functions. The identification of 
ARARs is used to identify remediation 
goals and to indicate how remedial 
alternatives are to be implemented In 
contrast, the risk assessment is a 
technical analysis of the risks posed by 
hazardous materials at a site. 
Consequently, it would be inappropriate 

for these two elements of the Rl/FS to 
be done together. 

Final rule: Proposed§ 300.430(d)(4) of 
the role has been clarified to indicate 
that both current and potential 
exposures and risks are to be 
considered in the baseline risk 
assessment. No other changes have 
been made to the rule on risk 
assessment The reference to advisories, 
criteria or guidance in § 300.430(d)(3) 
has been modified (see preamble section 
below on TBCs). 

Name: Section 300.430(e). Feasibility 
study. 

Existing rule: The 1985 NCP states in 
§ 300.68(d) that a remedial 
investigation/feasibility study (Rl/FS) 
shall, as appropriate, be undertaken to 
determine the nature and extent of the 
threat presented by the release and to 
evaluate proposed remedies. Part of the 
Rl/FS may also involve assessing 
whether the threat can be prevented or 
minimized using source control 
measures or whether additional actions 
will be necessary because the 
hazardous substances have migrated 
from the area of their original location. 

The 1985 NCP discusses FS 
development of alternatives in 
§ 300.68(£). stating that to the extent it is 
possible and appropriate. at least one 
alternative should be developed in each 
of the following categories: 
(1) Treatment alternatives; (2) 
alternatives that attain ARARs; (3) 
alternatives that exceed ARARs; (4) 
alternatives that do not attain ARARs; 
and (5) a no-action alternative. The 
alternatives should, as appropriate, 
consider and integrate waste 
minimization, destruction. and recycling. 

The alternatives developed under 
§ 300.68(!) are subject to an initial 
screening to narrow the list of potential 
remedial actions for further detailed 
analysis. The alternatives that remain 
after the initial screening must undergo 
a detailed analysis to evaluate and 
analyze each alternative against a set of 
specific criteria. The results of this 
analysis provide the basis for 
identifying the preferred alternative. 

As specified in § 300.68[i), the 
appropriate extent of remedy will be 
determined by the lead agency's 
selection of a cost-effective remedial 
alternative that effectively mitigates and 
minimizes threats to, and provides 
adequate protection of, public health 
and welfare and the environment. This 
determination will require that a 
remedy, except in certain specified 
situations, attain or exceed federal 
public health and environmental 
ARARs. In selecting the appropriate 
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remedy, the lead agency will consider 
cost, technology, reliability, 
administrative and other concerns, and 
their relevant effects on public health 
and welfare and the environment. If 
there are no ARARs. the lead agency 
will select the cost-effective alternative 
that effectively mitigates and minimizes 
threats, and provides adequate 
protection to public health and welfare 
and the environment. 

Proposed rule: The requirements of 
SARA led to significant changes in the 
feasibility study section of the 1985 NCP, 
primarily in the range of alternatives 
that are developed for consideration in 
the FS and in the development of the 
nine criteria, based on mandates and 
factors to consider specified by the 
statute. for analysis of the alternatives. 
The proposed rule separates the 
discussion of the FS from the RI. In 
§ 300.430(e). the proposed NCP states 
that the primary objective of the FS is to 
ensure that appropriate remedial 
alternatives are developed and 
evaluated such that relevant information 
concerning the waste management 
options can be presented to a decision­
maker and an appropriate remedy 
selected. The regulation requires the 
development and evaluation of 
alternatives to reflect the scope and 
complexity of the remedial action under 
consideration and the site problems 
being addressed: During the FS. 
alternatives are developed to protect 
human health and the environment by 
eliminating. reducing. and/or controlling 
risks posed through each pathway by a 
site. The number and type of 
alternatives that are analyzed is 
determined according to site-specific 
circumstances. 

The first step in the FS process 
involves developing remedial action 
objectives for protecting human health 
and the environment which should 
specify contaminants and media of 
concern, potential exposure pathways. 
and preliminary remediation goals. The 
preliminary remediation goals are 
concentrations of contaminants for each 
exposure route that are believed to 
provide adequate protection of human 
health and the environment based on 
preliminary site information. These 
goals are also used to assist in setting 
parameters for the purpose of evaluating 
technologies and developing remedial 
alternatives. Because these preliminary 
remediation goals typically are 
formulated during project scoping or 
concurrent with initial RI activities (i.e .• 
prior to completion of the baseline risk 
assessment). they are initially based on 
readily available environmental or 
health-based ARARs (e.g.. maximum 

contaminant levels (MCLs)), ambient 
water quality criteria (WQC)) and other 
criteria. advisories, or guidance (e.g., 
reference doses (RIDs)). As new 
information and data are collected 
during the RI. including the baseline risk 
assessment, and as additional ARARs 
are identified during the RI, these 
preliminary remediation goals may be 
modified as appropriate to ensure that 
remedies comply with CERCLA's 
mandate to be protective of human 
health and the environment and comply 
withARARs. 

During the development and analysis 
of alternatives, the risks associated with 
potential alternatives. both during 
implementation and following 
completion of remedial action, are 
assessed, based on the reasonable 
maximum exposure assumptions and 
any other controls necessary to ensure 
that exposure levels are protective and 
can be attained. These are generally 
assessed for each exposure route unless 
there are multiple exposure routes 
where combined effects may have to be 
considered. For all classes of chemicals, 
EPA uses health-based ARARs to set 
remediation goals. when they are 
available. When health-based ARARs 
are not available or are not sufficiently 
protective due to multiple exposures or 
multiple contaminants. EPA sets 
remediation goals for noncarcinogenic 
chemicals such that exposures present 
no appreciable risk of significant 
adverse effects to individuals. based on 
comparison of exposures to the 
concentration associated with reliable 
\oxicity information such as EPA's 
reference doses. Similarly, when an 
ARAR does not exist for carcinogens. 
EPA selects remedies resulting in 
cumulative risks that fall within a 
proposed range of 10-• to 10- 1 

incremental individual lifetime cancer 
risk (revised in final rule to lo-• to 10-'). 
based on the use of reliable cancer 
potency information such as EPA's 
cancer potency factors. In addition, EPA 
will set remediation goals for ecological 
and environmental effects based on 
environmental ARARs. where they 
exist. and levels based on site-specific 
determination to be protective of the 
environment. 

Once the remediation goals have been 
established. potentially suitable 
technologies, including innovative 
technologies are also identified. 
evaluated, and assembled into 
alternative remedial actions that are 
designed to meet the remediation goals 
established according to the principles 
stated in the previous paragraph. The 
proposed NCP directs that certain types 
of alternatives must be developed, as 

appropriate, for source control and 
ground-water response actions, and 
describes the requirements for 
developing innovative treatment 
alternatives and no-action alternatives. 
The short- and long-term aspects of 
three criteria (i.e., effectiveness, 
implementability, cost), will, as 
appropriate. guide the development and 
screening of alternatives. 

Alternatives that remain after the 
initial screening must undergo a detailed 
analysis that consists of an assessment 
of individual alternatives against each 
of the nine evaluation criteria. These 
criteria are: 

(1) Overall protection of human health 
and the environment; 

(2) Compliance with ARARs; 
(3) Long-term effectiveness and 

permanence; 
(4) Reduction of toxicity, mobility, or 

volume; 
(5) Short-term effectiveness; 
(6) Implementability; 
(7) Cost; 
(8) State acceptance; and 
(9) Community acceptance. 
Response to comments: 1. Remedial 

action objectives and remediation goals. 
One commenter recommended that 
remedial action objectives be 
established in the RI rather than the FS 
because the commenter feels they are 
needed early in the process so that they 
may be used as part of the baseline risk 
assessment. EPA agrees that remedial 
action objectives are needed early in the 
process. However, EPA believes that 
putting the remediation goals as the first 
step of the FS accomplishes this 
oojective and does not delay the 
development of remediation goals 
because the RI and FS are not sequential 
but rather concurrent processes. In fact, 
remediation objectives and goals are 
initially developed at the workplan 
stage, prior to the commencement of RI/ 
FS activities. In addition, the 
remediation goals are not necessary for 
the baseline risk assessment. Rather. the 
results of the baseline risk assessment 
are used to either confirm that the 
preliminary remediation goals are 
indeed protective or to lead to the 
revision of the remediation goals in the 
proposed plan. 

Another commenter suggested that 
preliminary remediation goals be 
reviewed when developing the remedial 
action objectives. This comment reflects 
widespread confusion about the 
remedial action objectives and 
remediation goals. Several commenters 
asked for clarification of these two 
concepts. The remedial action objectives 
are the more general description of what 
the remedial action will accomplish. 
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Remediation goals are a subset of 
remedial action objectives and consist 
of medium-specific or operable unit­
specific chemical concentrations that 
are protective of human health and the 
environment and serve as goals for the 
remedial llction. The remedial action 
objectives aimed at protecting human 
health and the environment should 
specify: (1) The contaminants of 
concern, (2) exposure routes and 
receptors, and (3) an acceptable 
contaminant level or range of levels for 
each exposure medium (i.e., a 
preliminary remediation goal). Remedial 
action objectives include both a 
contaminant level and an exposure 
route recognizing that protectiveness 
may be achieved by reducing exposure 
as well as reducing contaminant levels. 

As noted above, the preliminary 
remediation goals are the more specific 
statements of the desired endpoint 
concentrations or risk levels. Initially, 
they are based on readily available 
information, such as chemical-specific 
ARARs (e.g .. MCLs. WQCs) or 
concentrations associated with the 
reference doses or cancer potency 
factors. As the RI proceeds and 
information from the baseline risk 
assessment becomes available, the 
preliminary goals may be modified due. 
among other things. to consideration of 
site-related exposure through multiple 
exposure pathways or exposure to 
multiple chemicals. either of which may 
raise the cumulative risk from chemicals 
of concern at the site out of the risk 
range. The initial development of 
preliminary remediation goals is not 
intended to be a lengthy undertaking. 
although remediation goals are revised 
throughout the Rl/FS process as 
additional information becomes 
available. 

The development of preliminary 
remediation goals serves to focus the 
development of alternatives on remedial 
technologies that can achieve the 
remedial goals. thereby limiting the 
number of alternatives to be considered 
in the detailed analysis. This focusing is 
one means of implementing the 
program·s expectation for streamlining 
the remedial process. Information to 
develop final remediation goals is 
developed as part of the Rl/FS process. 
Consequently. the use of preliminary 
remediation goals does not preclude the 
development and consideration or 
selection of alternatives that attain other 
risk levels. Final selection of the 
appropriate level of risk is made based 
on the balancing of criteria in the 
remedy selection step of the process. 
Language in the regulation has been 

revised to clarify the development of 
remediation goals. 

One commenter felt the remediation 
goals should be based only on ARARs 
and that EPA has no authority to require 
compliance with anything but ARARs, 
although the commenter acknowledges 
that other information may be necessary 
when ARARs are not available. EPA 
disagrees that it has no authority to 
comply with anything but ARARs. 
ARARs do not exist for all exposure 
media (e.g., certain types of 
contaminated soil) or for all chemicals, 
and therefore, EPA must use other 
information to set remediation goals that 
will ensure protection of human health 
and the environment as required by 
statute. EPA intends that this will focus 
on the EPA-developed toxicity 
information (cancer potency factors and 
the reference doses for noncarcinogenic 
effects). IT neither ARARs nor EPA­
derived toxicology information are 
available. other information will be 
used, as necessary, to determine what 
levels are necessary to protect human 
health and the environment (e.g .. state 
guidelines on what is protective for a 
certain chemical). 

Where ARARs do not exist or where 
the baseline risk assessment indicates 
that cumulative risks-due to additive 
or synergistic effects from multiple 
contaminants or multiple exposure 
pathways-make ARARs nonprotective. 
EPA will modify preliminary 
remediation goals, as appropriate. to be 
protective of human health and the 
environment. For cumulative risks due 
to noncarcinogens, EPA will set the 
remediation goals at levels for 
individual chemicals such that the 
cumulative effects of exposure to 
multiple chemicals will not result in 
adverse health effects. EPA is clarifying 
the language in the rule in response to a 
commenter to indicate that an 
acceptable exposure for noncarcinogens 
is one to which human populations. 
including sensitive subgroups such as 
pregnant women and children. may be 
exposed without adverse effects during 
a lifetime or a part of a lifetime, 
incorporating an adequate margin of 
safety. The phrase "part of a lifetime" is 
added to clarify that protective levels 
will be set for less than lifetime 
exposures, as appropriate. In general, 
acceptable chemical concentrations are 
lower for lifetime exposure than other 
exposure durations. 

EPA will set remediation goals for 
total risk due to carcinogens that 
represent an excess upperbound lifetime 
cancer risk to an individual to between 
10-' to 10-• lifetime excess cancer risk. 
A cancer risk o[ 10-' will serve as the 

point of departure for these remediation 
goals. EPA is clarifying. based on a 
recommendation from a commenter, that 
all preliminary remediation goals will be 
set so that they are protective for 
sensitive subpopulations, such as 
pregnant women and children. 
Comments on the use of a cancer risk 
range and a point of departure for the 
establishment of remediation goals are 
addressed in preamble sections below. 

Remedial action objectives and 
remediation goals should be set for 
appropriate environmental media, and 
performance standards established for 
selected engineering controls and 
treatment systems including controls 
implemented during the response 
measure. While points of compliance for 
attaining these remediation levels are 
established on a site-specific basis. as 
supported by some commenters, there 
are general policies for establishing 
points of compliance. For ground water, 
remediation levels should generally be 
attained throughout the contaminated 
plume, or at and beyond the edge of the 
waste management area when waste is 
left in place. For air, the selected levels 
should be established for the maximum 
exposed individual, considering 
reasonably expected use of the site and 
surrounding area. For surface waters, 
the selected levels should be attained at 
the point or points where the release 
enters the surface waters. (See preamble 
section on ARARs for further 
information on points of compliance.) 

One commenter objected to the use of 
the "reasonable maximum exposure 
scenario" in the development of 
remediation goals. as described in the 
preamble to the proposed rule. In 
particular. the commenter objected to 
the use of the reasonable maximum 
exposure concept given the lack of 
definition and criteria on which to apply 
it. EPA believes that Superfund 
remedies need to be protective of all 
individuals exposed through likely 
exposure pathways, not just large 
populations. as suggested by another 
commenter. To that end EPA developed 
the concept of reasonable maximum 
exposure, which is des~ed to include 
all exposures that can be reasonably 
expected to occur, but does not focus on 
worst-case exposure assumptions. EPA 
has clarified the definitions and 
discussion of the reasonable maximum 
exposure in today's preamble discussion 
of the baseline risk assessment. 

Another commenter expressed 
concern that even though a risk 
assessment shows a particular remedy 
is protective, EPA will set remediation 
goals at more stringent levels based on 
policy. criteria, or guidelines (not 
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regulations). EPA responds that it is the 
goal of the Superfund program to select 
remedies that protect human health and 
the environment, maintain that 
protection over time, and minimize 
untreated waste. The risk assessment is 
one factor in the determination of what 
is protective. EPA does not arbitrarily 
select remediation goals that exceed 
levels determined to be protective. 

2. Development and screening of 
alternatives. Regarding the development 
of alternatives, several commenters 
stated that there is no justification for 
requiring an array of alternatives to be 
developed in every situation. 
Commenters were particularly 
concerned about situations where 
certain options were precluded by site 
conditions (e.g., municipal landfills 
where treatment of all site wastes is 
impracticable). One commenter 
suggested that§ 300.430(e)(3)(ii) be 
deleted. since. in the commenter's 
opinion. there was no justification for 
requiring a containment alternative to 
be developed for every Superfund site, 
even when the scoping phase indicated 
that a range of treatment-based 
remedies is appropriate. Another 
commenter recommended specific 
revisions to § 300.430(e) to clarify this 
point. 

EPA agrees with the commenter that 
focusing the development of alternatives 
only on those that show promise in 
achieving the goals of the Superfund 
program is a significant means by which 
the program can streamline the process 
and achieve more rapid cleanup. 
However. EPA feels that this flexibility 
is already present in the rule which 
repeatedly states that alternatives 
should be developed, as appropriate. for 
the particular situation at the site. This 
means that if treatment is not 
practicable for all wastes at the site, 
then complete treatment need not be 
included as an alternative. 
Alternatively, if it is clear that treatment 
will be part of the remedy, alternatives 
that rely solely on containment or 
institutional controls and that do not 
include treatment need not be 
considered. This practice is consistent 
with the program expectations 
discussed above. 

Two commenters stated that the 
proposed approach for development and 
screening of alternatives is biased 
against innovative technologies, since 
there appears to be a strong tendency 
for EPA to select remedies that have 
been previously proven to be successful. 
One commenter asserted that it was not 
clear how EPA would evaluate 
innovative technologies in the screening 
analysis. EPA would like to clarify that 

it does not intend to inhibit the 
development of innovative technologies 
in the development and screening of 
alternatives. EPA has deleted the 
requirement in the final rule that 
innovative technologies must offer 
"better" performance than proven 
technologies. Instead, EPA has stated its 
intent to consider those innovative 
technologies that offer the potential for 
comparable or superior performance or 
implementability; fewer or lesser 
adverse impacts than other available 
approaches; or lower costs for similar 
levels of performance than 
demonstrated treatment technologies. 
By providing for the consideration of 
innovative technologies, EPA intends to 
eliminate from consideration only those 
innovative technologies that have little 
potential for performing well at specific 
sites. 

As part of the encouragement of 
innovative technologies that EPA 
expects to result from this provision, 
EPA is emphasizing the need for 
performing treatability studies earlier in 
the remedial process. Because 
innovative technologies may not have 
been as thoroughly demonstrated, 
treatability studies during the RI/FS 
may be necessary to provide 
information sufficient for an appropriate 
evaluation of these technologies. The 
goal of treatability studies is to establish 
through the use of good science and 
engineering, the probable effectiveness 
of innovative technologies. EPA has 
issued guidance that further encourages 
the use of innovative treatment 
technologies in "Advancing the Use of 
Treatment Technologies for Superfund 
Remedies" (OSWER Directive 9355.~ 
26). 

One commenter requested that 
§ 300.430(e)(3) be revised to clarify that 
off-site disposal in a secure facility 
without treatment may be selected as a 
partial or complete remedy. The 
commenter also addressed in detail one 
particular alternative that the NCP and 
guidance should suggest for 
consideration and analysis (i.e., use of 
the site, once remediated. as a solid 
waste management unit). EPA agrees 
with the commenter that off-site 
disposal without treatment may be 
selected as the remedy in appropriate 
circumstances, such as where the site 
has high volumes of low toxicity waste. 
However, the statute clearly indicates 
that this is the least preferred 
alternative. EPA believes that this 
comment most directly addresses the 
remedy selection, not the feasibility 
study, and has modified proposed 
§ 300.430(f}(3)(iii) (§ 300.430(f}(l)(ii)(E) in 
the final rule) to acknowledge that off-

site disposal without treatment can 
potentially be an Hppropriate alternative 
while recognizing the statutory bias 
against iL As to the commenter's second 
point. nothing in the NCP prohibits the 
use of remediated sites as RCRA solid 
waste management units, provided all 
requirements under RCRA and other 
applicable laws, including permitting 
requirements, ar.e met. and any CERCLA 
off-site policy/rule requirements are 
satisfied (OSWER Directive No. 9834.11 
(November 13, 1987); 40 CFR 300.440 
(proposed)(53 FR 48218, November 29, 
1988)). 

With reference to the screening of 
alternatives, several commenters 
supported EPA's proposal to allow the 
elimination of alternatives at the 
screening stage on the basis of cosL 
Some of these commenters suggested 
that determination of cost-effectiveness 
be made an explicit screening step, 
noting that Congress requires that 
remedies be cost-effective. They argued 
that inadequate consideration of cost 
will lead to inefficient use of the Fund 
and may result in some sites not being 
addressed One commenter stated that 
the inability to eliminate cost-ineffective 
remedies early in the remedy selection 
process results in a misallocation of 
time, effort, and funds. 

Other commenters opposed using cost 
as a criterion during the preliminary 
screening of alternatives. One 
commenter argued that many 
alternatives are rejected based on 
inadequate cost data. Another 
commenter stated that eliminating 
remedial alternatives based on 

- consideration of cost before the ultimate 
health-based standards or levels of 
control are determined was 
inappropriate and illegal. 

In response to comments received on 
the role of cost in the development and 
screening of alternatives, EPA has 
clarified the role of cost in screening of 
alternatives. Screening is to be 
performed to eliminate from further 
consideration those alternatives that are 
not effective, not implementable, or 
whose costs are groBBly excessive for 
the effectiveness they provide. This last 
category would include those situations 
where cost is so exceBBive that a remedy 
is virtually unimplementable and is, 
therefore, impracticable to consider. 
Specifically, when alternatives vary 
significantly in their effectiveness, cost 
may be considered in conjunction with 
other factors to determine which 
alternatives are inordinately costly for 
the effectiveness they provide. For 
example, where total treatment of a 
large municipal landfill has been 
considered initially as a remedial 
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alternative, this alternative will likely be 
eliminated from further consideration 
due to the large volume of material for 
which treatment capacity is not 
available and for which costs are 
extremely high. 

The other situation where cost may 
result in the elimination of an 
alternative during screening is where 
two or more alternatives are determined 
to provide similar levels of effectiveness 
and implementability by using a similar 
method of treatment or engineering 
control but their costs vary significantly. 
In this case, cost can be used to 
eliminate from further consideration the 
more costly alternatives. For example, if 
soil washing and bioremediation are 
expected to be similarly effective, but 
bioremediation is significantly more 
costly. the bioremediation alternative 
could be eliminated from further 
consideration while the soil washing 
option would be carried through to 
detailed analysis. 

One commenter argued against 
considering cost in screening because 
the use of potentially inadequate cost 
data available in this stage of the 
remedial process may result in the 
elimination of viable alternatives. EPA 
responds that while cost data are 
continuously being developed. at the 
screening stage cost data of sufficient 
quality are usually available to 
determine whether the cost of an 
alternative is '"grossly excessive"' or 
significantly more costly for the results 
it provides. EPA believes that this 
screening should be used to help 
streamline the detailed analysis. 

Finally, one commenter suggested that 
if there is proper coordination with 
natural resource trustees during the 
development of alternatives, trustee 
recommendations concerning. for 
example. appropriate mitigation for 
wetlands impacts and cost-effective 
restorations. may be incorporated into 
project plans. The commenter believed 
this would facilitate trustee 
determinations as required in section 
122(j)(2) of CERCLA. EPA agrees that 
coordination with natural resource 
trustees during the development of 
alternatives is important. Today's rule 
indicates in several sections 
(§§ 300.615(c), 300.410(g), and 
300.430(b)(7)) that the lead agency 
should seek to coordinate with the 
natural resource trustees. In fact, 
§ 300.615 of this rule addresses a variety 
of natural resource trustee issues, 
including coordination and cooperation 
between multiple trustees and the lead 
agency. 

Final rule: Several changes are being 
made to proposed § 300.430(e), the 
feasibility study section, primarily to 

clarify the feasibility study role and 

process. 


1. The kinds of alternatives that are 
developed during the feasibility study 
have been expanded to indicate that 
recycling may be used to protect human 
health and the environment by 
eliminating, reducing end/or controlling 
risks at a site. Discussion of this change 
is found in the response to comments for 
the detailed analysis of alternatives. 

2. Language in the regulation et 
§ 300.430(e)(2)(i) hes been clarified to 
indicate that preliminary remediation 
goals are initially developed based on 
easily available information, such as 
ARARs end other reliable information. 
This reliable information will likely be 
EPA-developed toxicity information (i.e., 
reference doses end cancer potency 
factors). As further information becomes 
available, then other factors listed in 
paragraphs (e)(Z)(i) (A), (B), and (C) will 
be considered. In addition, the 
description of ARARs in 
§ 300.430(e)(2)(i)(A) is revised (see 
preamble section below on definition of 
"Applicable"). Further, the language in 
§ 300.430(e)(2)(i)(A}(1) is revised for 
clarity. Sections 300.430(e)(2)(i)(A) (2) 
and (3) of the proposal are being 
combined in the final rule to indicate 
that exposure to multiple contaminants 
and multiple exposure pathways are 
situations that may result in ARARs 
being nonprotective. Language in 
§ 300.430(e)(2}(i)(G) is being added to 
indicate that where environmental 
ARARs do not exist, environmental 
evaluations, especially focusing on 
sensitive ecosystems and critical 
habitats of species protected under the 
Endangered Species Act, will provide 
information for developing remediation 
goals. These changes are being made to 
clarify the proposal and do not represent 
any change in the remedial process. 

3. See ARARs preamble sections 
below for other additions or revisions to 
§ 300.430(e)(2)(i): "Use of maximum 
contaminant level goals for ground 
water," "Use of federal water quality 
criteria (FWQC)," and "Use of alternate 
concentration limits (ACLs)." 

4. Section 300.430(e}(6) has been 
revised to clarify that a no-action 
alternative may be appropriate where a 
removal or remedial action has already 
occurred at a site. 

5. The provision on the development 
of alternatives that use innovative 
technologies is being revised to indicate 
that an innovative technology need only 
offer the potential to be comparable in 
performance or implementability to 
demonstrated technologies to warrant 
further consideration in the detailed 
analysis step. 

6. Two factors used in the screening of 
alternatives are being revised. ARAR 
compliance and reduction of toxicity, 
mobility or volume through treatment 
are being added as considerations in 
determining effectiveness. This revision 
corrects an inadvertent omission in the 
proposal. The role of cost in screening 
alternatives has been revised to indicate 
that alternatives may be screened on 
costs in two ways. First. an alternative 
whose cost is grossly excessive 
compared to the effectiveness it 
provides may be eliminated in 
screening. Second, if two or more 
alternatives provide similar levels of 
effectiveness and implementability 
using a similar method of treatment or 
engineering control, the more expensive 
may be eliminated from further 
consideration. 

7. The references to advisories, 

criteria or guidance in § 300.430(e) (8) 

and (9) have been modified (see 

preamble section below on TBCs). 


Name: Section 300.430(e)(2). Use of 
risk range. 

Proposed rule: Proposed 
§ 300.430(e)(2)(i)(A)(2) states that for 
known or suspected carcinogens. 
acceptable exposure levels are generally 
concentration levels that represent an 
excess upperbound lifetime cancer risk 
to an individual of between 10-• and 
10-7 (53 FR 51426 and 51505). 

Response to comments: A few 
commenters supported the proposed risk 
range of 10-•to 10-7, though generally 
with qualifications. One commenter's 
position on the point of departure makes 
clear that they view the risk range only 
as a fallback when 10-s cannot be 
attained. Another commenter supporting 
the proposed risk range argued that the 
risk range should be used only as a 
guideline, in order to provide lead 
agencies with sufficient flexibility. 
Another commenter said that they could 
support the proposed range, but their 
comments clearly favor revision to a 
range of 10-• to 10-' as the really 
operative part. Several commenters (see 
below) supported a more stringent risk 
range or level. 

Many commenters favored a less 
stringent range, i.e., one whose lower 
risk bound is higher than 10-1 and 
whose upper bound may even exceed 
10-•, while some favored a more 
stringent range or a single, stringent 
target cleanup level. A few commenters 
recommended dispensing with the use of 
a risk range or risk assessment 
altogether as a basis for cleanup in favor 
of what they maintained are more 
stringent levels (background or 
statutorily specified ARARs). Several 
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commenters pointed out that risk 
assessment methodology is as important 
as the range chosen. 

The majority in favor of a less 
stringent range generally supported a 
risk range of10-•to 10-'. A number of 
reasons were given in support of this 
alternative. The most commonly 
repeated reason is that the narrower, 
higher risk range is consistent with risk 
management decisions made in other 
EPA regulatory programs and in federal 
regulatory agencies in general. 
Commenters argued that allowing a 
lower risk on the order of 10-7 would be 
"unprecedented" and "indefensible," far 
less than many commonly accepted 
risks or the accepted de minimis level. 
Some also noted that no Superfund 
action has ever cleaned up to this 
stringent level. Another commenter 
stated that recent judicial decisions 
support the use of a narrower risk range. 
One commenter suggested a slightly 
different range of 10-$ to 10-5 in order to 
limit the pressure for less protective 
remedies. 

Other reasons for opposi!lg a risk 
range with a boundary at 10-7 are that 
such a range could lead to fewer 
cleanups of high-risk sites or less overall 
risk reduction. which would misallocate 
scarce resources (the Superfund) and be 
contrary to the statutory mandate for 
cost-effectiveness; that it is impossible 
to detect many chemicals at this low 
level; that it is not technologically 
feasible in manv cases to achieve this 
level; that risk ~ssessment already 
incorporates conservative assumptions: 
and that the broader. more stringent 
range eomplicates analysis of 
alternatives in the FS. One commenter 
pointed out that the more stringent level 
may be suitable for highly toxic 
chemicals such as pesticides, but 
otherwise it is not worth the additional 
cost. Another commenter charged that 
EP A's choice of the lower bound was 
improperly intended to bias selection of 
remedy toward treatment technologies, 
because it is clearly not necessary for 
protection of health. 

Several commenters argued against 
the proposed risk range in favor of 
setting the overall cleanup level for the 
remedy at no higher than 10-•. They 
argued that because risk assessment is 
fraught with uncertainty, remedies 
should always protect to this level at a 
minimum. regardless of the levels of 
individual ARARs. Commenter& 
recognized that it may not be feasible to 
achieve 10-•. or there may be 
"extraordinary circumstances" that 
preclude this level; in such cases one 
commenter proposed an upper bound of 
10-• 

These commenters also had problems 
with the specific boundaries proposed 
by EPA. One commenter said that 10-4 

is too great a risk, and even 10-7 may be 
as well; they found the alternative of 
10-• to 10-11 to be unacceptable, 
although they did not say what risk level 
or approach would be preferable. They 
disputed the validity of the argument 
relating risk level and number of sites 
cleaned up because of the availability of 
PRPs. One commenter, while preferring 
a risk range to a single level, suggested 
that 10-11 rather than 10-4 might be more 
protective as the upper bound for one or 
two chemicals because the conservative 
assumptions become additive for more 
than two chemicals. Another commenter. 
argued that an upper bound at 10-11 is 
needed because a state agency would 
have difficulty supporting or justifying 
using a higher risk level. A commenter 
expressed concern that a risk range 
might preclude more protective remedies 
that can practicably be achieved at little 
additional cost. One commenter argued 
that levels below 10-" should be 
permissible, and that any limit at the 
lower end would undermine the state in 
negotiating with PRPs. A commenter 
suggested that risk assessment should 
be a final check on the most protective 
remedy practicable. 

Commenters argued that use of a risk 
range does not adequately protect 
health and environment. One proposed 
that cleanup should always be to 
background levels as a first choice, 
because anything less leaves 
contamination whose cumulative and 
chronic effects are unknown. Another 
commenter disagreed with use of a risk 
range and site-specific risk assessment 
as a basis for remedy selection. saying 
that it violates the statute's mandate to 
use such stringent standards as MCLGs 
and water quality criteria, which would 
assure protection of health and 
environment. A commenter pointed out 
that there is no statutory authority for 
use of a risk range when ARARs exist. 

Finally. several commenters suggested 
that the assumptions and methods of 
risk assessment are as important. or 
even more important, than the risk range 
used. They pointed out the need for 
standardized risk assessment methods 
and exposure assumptions, and gave 
suggestions for improved ways of 
handling uncertainties. 

EPA recognizes the merits of many of 
the comments made on the risk range 
issue and appreciates the significance of 
the boundaries of the risk range for 
determining the extent of protectiveness 
and the coat of cleanups. Based on the 
comments received, EPA has decided to 
revise the boundaries of the acceptable 

risk range for Superfund cleanups to 
.10-4 to 10-• but to allow for cleanups 
more stringent than 10-a when 
warranted by exceptional 
circumstances. The following discussion 
explains the basis for using a risk range, 
the reasons for revising the range, and 
how this revised risk range is to be used 
when setting remediation goals for a 
specific mediwn-soil ground water, 
surface water, ~r air--and responds to 
other comments summarized above on 
this risk range issue.• 

The primary goals of Superfund 
cleanups are to protect human health 
and the environment and to comply with 
ARARs. When ARARs are not 
available, Superfund develops a 
reasonable maximum exposure scenario 
that describes the current and potential 
risk posed by the site in order to 
determine what is necessary to achieve 
protection against such risks to human 
health (see preamble section above on 
baseline risk assessment for more 
discussion of reasonable maximum 
exposure scenario). Based on this 
scenario, Superfund selects remedies 
that reduce the threat from carcinogenic 
contaminants at a site such that the 
excess risk from any medium to an 
individual exposed over a lifetime 
generally falls within a range from 10-4 

to 10-11• EPA's preference, all things 
being equal, is to select remedies that 
are at the more protective end of the risk 
range. Therefore. when developing its 
preliminary remediation goals, EPA uses 
10-11 as a point of departure (see next 
preamble section on point of departure). 

EPA believes that use of a risk range 
is consistent with the mandates in 
CERCLA and disagrees with comments 
that Superfund should not use a risk 
range. CERCLA does not require the 
complete elimination of risk or of all 
known or anticipated adverse effects, 
i.e~ remedies under CERCLA are not 
required to entirely eliminate potential 
exposure to carcinogens. CERCLA 
section 121 does direct. among other 
requirements, that remedies protect 
human health and the environment. be 
permanent to the maximum extent 
practicable and be cost-effective. 
Remedies at Superfund sites comply 
with these statutory mandates when the 
amount of exposure is reduced 10 that 
the risk posed by contaminants is very 
small, i.e .. at an acceptable level. EPA's 
risk range of 10-4 to 10-11 represents 
EPA's opinion on what are generally 
acceptable levels. 

• Cleanup levela at a oite att'determined for a 
particular medium. Such cleanup level• encompa11 
the acceptable ri1k levela for contantlnani. In that 
medium. 
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In response to comments received, 
and to be consistent with the accepted 
de minimis level used by other EPA 
programs, e.g., the drinking water 
program. the lower boundary of the risk 
range has been changed from 10-1 to 
10-e. e This change also reflects the fact, 
noted by commenters, that c111Tent 
available analytical and detection 
techniques cannot effectively verify for 
many contaminants that concentration 
levels corresponding to risk levels below 
10-• have actually been attained after 
remediation. 

In the Superfund program. 
remediation decisions must be made at 
hundreds of diverse sites across the 
country. Therefore, as a practical 
matter, the remediation goal for a 
medium typically will be established by 
means of a two-step approach. First. 
EPA will use an individual lifetime 
excess cancer risk of 10-6 as a point of 
departure for establishing remediation 
goals for the risks from contaminants at 
specific sites. While the 10-6 starting 
point expresses EPA's preference for 
setting cleanup levels at the more 
protective end of the risk range, it is not 
a presumption that the final Superfund 
cleanup will attain that risk level. 

The second step involves 
consideration of a variety of site-specific 
or remedy-specific factors. Such factors 
will enter into the determination of 
where within the risk range of 10·• to 
10" 6 the cleanup standard for a given 
contaminant will be established. 

Preliminary remediation goals for 
carcinogens are set at a 10-' excess 
cancer risk as a point of departure. but 
may be revised to a different risk level 
within the acceptable risk range based 
on the consideration of appropriate 
factors including. but not limited to: 
exposure factors, uncertainty factors, 
and technical factors. Included under 
exposure factors are: the cumulative 
effect of multiple contaminants, the 
potential for human exposure from other 
pathways at the site. population 
sensitivities, potential impacts on 
environmental receptors. and cross­
media impacts of alternatives. Factors 
related to uncertainty may include: the 
reliability of alternatives, the weight of 
scientific evidence concerning 
exposures and individual and 
cumulative health effects. and the 
reliability of exposure data. Technical 
factors may include: detection/ 
quantification limits for contaminants, 

'Office of Drinking Water. National Primary and 
Secondary Drinking Water Regulations: Proposed 
Rule. 54 FR Z2064 (May 22. 1989). Jn general. other 
federal agencies do not reduce individual lifetime 
riak levels below 10·•...Cancer risk management. .. 
Environmental Science and Technology. Vol. Zl. No. 
5 (1987). 

technical limitations to remediation. the 
ability to monitor and control movement 
of contaminants, and background levels 
of contaminants. The final selection of 
the appropriate risk level is made when 
the remedy is selected based on the 
balancing of criteria (see preamble 
discussion below on remedy selection). 

Some commenters recommended 
establishing a single point. e.g., 10-5, as 
the basis for cleanup at all sites. EPA 
does not agree with this 
recommendation because EPA believes 
that other risk levels may be protective 
when the 10-'risk level will not be 
attained at a site due to the factors 
described above. Moreover, establishing 
10-5 as the single cleanup level. i.e., the 
only level considered protective, would 
be incongruous with CERCLA's 
requirement to comply with ARARs. 
Many ARARs. which Congress 
specifically intended be used as cleanup 
standards at Superfund sites. are set at 
risk levels less stringent than 10-s. 

Ground water that is not currently a 
drinking water source but is potentially 
a drinking water source in the future 
would be protected to levels appropriate 
to its use as a drinking water source. 
Ground water that is not an actual or 
potential source of drinking water may 
not require remediation to a 10-• to 10-' 
level (except when necessary to address 
environmental concerns or allow for 
other beneficial uses; see preamble 
discussions below on EPA's ground­
water policy and on use of MCLGs for 
ground-water cleanups). 

EPA's approach on setting 
remediation goals for soils is based on 
risk levels and is intended to protect 
currently exposed individuals as well as 
those who potentially may be exposed 
in the future. A reasonable maximum 
exposure scenario (described in the 
preamble section above on "baseline 
risk assessment") is developed to 
estimate future potential uses of the site 
in order to provide a basis for the 
development of protective exposure 
levels. For example, soil that is not 
currently in residential use but may 
potentially have future residential uses 
would be protected to levels appropriate 
to residential uses. However, 
contaminated soil at an industrial site 
might be cleaned up to a leBB stringent 
standard. but still within the 10-• to 10-• 
risk range, than soil at a residential site, 
as long as there is reasonable certainty 
that the site would remain for industrial. 
use only (institutional controls may be 
necessary to ensure that the site is not 
used for residential purposes). In the 
unusual circumstances where the 
baseline risk assessment indicates that 
there is little or no chance of any direct 

human exposure, for example, 
contaminated riverbeds in certain 
circumstances, remediation of the 
sediments to human health-based levels 
may not be necessary (although cleanup 
to address environmental concerns may 
be required). 

"Potential" is a term used in a variety 
of contexts in § 300.430. When 
"potential" is used to describe risk. 
exposure, exposure pathways or threats, 
it means a reasonable chance of 
occurrence within the context of the 
reasonable maximum exposure scenario 
developed for that particular site (see 
preamble discussion above on "baseline 
risk assessment"). 

At some sites. it is not certain that a 
risk level of 10-5 will actually be 
attained, even when treatment 
technology designed to achieve 10-• is 
selected, due to the presence of certain 
site-specific exposure factors. Such 
factors may indicate the need to 
establish a risk goal that is more 
protective than the overall goal of 10-•. 
These site-specific exposure factors 
include but are not limited to: the 
cumulative effect of multiple 
contaminants: the potential for human 
exposure from other pathways at the 
site: population sensitivities: potential 
impacts on environmental receptors; 
and cross-media impacts. In addition, 
even if not specified as a goal. a cleanup 
more stringent than 10-'may be 
achieved in some cases due to the 
nature of the treatment technology used 
Remedial technologies exist that. in the 
process of meeting remediation goals 
within the range of 10-• to 10-6 risk. can 
achieve risk reduction for particular 
contaminants below 10-6

• 

In summary. EPA's approach allows a 
pragmatic and flexible evaluation of 
potential remedies at a site while still 
protecting human health and the 
environment. This approach emphasizes 
the use of 10-5 as the point of departure 
while allowing site- or remedy-specific 
factors, including potential future uses. 
to enter into the evaluation of what is 
appropriate at a given site. As risks 
increase above 10-•, they become less 
desirable, and the risk to individuals 
generally should not exceed 10-•. 

In response to other comments 
received on the risk range issues, EPA 
does not agree that cleanup should 
always be to background levels. In some 
cases, background levels are not 
necessarily protective of human health, 
such as in urban or industrial areas: in 
other cases, cleaning up to background 
levels may not be necessary to achieve 
protection of human health because the 
background level for a particular 
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contaminant may be close to zero, as in 
pristine areas. 

Other commenters asserted that EPA 
must use statutorily-specified 
requirements, such as MCLGs or water 
quality criteria (WQC). instead of a risk 
range when setting cleanup levels. In 
response. EPA believes that a risk range 
is necessary to assist in determining 
protectiveness in the absence of 
potential ARARs. Further. in cases of 
mixtures of chemicals where attaining 
chemical-specific ARARs for each 
contaminant may still result in a 
cumulative risk in excess .of io-• due to 
additivity of the risk of the 
contaminants, use of a risk range would 
be necessary to set a protective 
remediation level for the overall 
medium. Finally. some commenters 
stressed the importance of assumptions 
and methods used in conducting risk 
assessments to the establishment of 
cleanup goals. EPA agrees. EPA 
discusses assumptions and methods to 
be used when conducting risk 
assessments in greater detail in the 
preamble sections above on remedial 
investigation and baseline risk 
assessment. 

Final rule: EPA has revised 
§ 300.430(e)(2)(i)(A)(2) to state that: "For 
known or suspected carcinogens. 
acceptable exposure levels are generally 
concentration levels that represent an 
excess upper bound lifetime cancer risk 
to an individual of between 10-• and 
10-6 using information on the 
relationship between dose and 
response." 

Name: Section 300.430(e)(Z). Use of 
point of departure. 

Proposed rule: Section 
300.430(e)(2)(i)(A)(2) stated that the 10-6 

risk level shall be used as the point of 
departure for determining remediation 
goals for alternatives when ARARs are 
not available or are not sufficiently 
protective. 

Response to comments: Essentially 
none of the commenters supported the 
point of departure exactly as proposed. 
that is, where ARARs are lacking or are 
not sufficiently protective. 
determination of cleanup levels would_ 
start at 10-1 and move within the risk 
range depending on certain enumerated 
factors. 

Several commenters favored use of 
10-1 as the cleanup level. Some of these 
commenters did not actually endorse the 
concept of a point of departure in that 
they thought the overall risk of a remedy 
should not exceed 10-'in any case. 
Others essentially supported a sticky 
point from which departures in the 
direction of increased risk would only 

be justified on grounds such as 
infeasibility. 

A number of commenter& preferred 
the use of the full risk range rather than 
a single value for the cleanup level In 
certain cases it was not clear whether 
commenter& understood EPA's intention 
in having a point of departure. One 
commenter said that a point of 
departure does not help in developing 
cleanup goals. Other commenters argued 
that a point of departure undermines the 
risk range by establishing a single value 
for all sites, whereas use of a risk range 
accounts for variation among sites and 
for uncertainties in risk assessment. 
Another commenter supported use of the 
entire range rather than focusing on io-' 
in order to foster cost-effectiveness in 
the program. while several others 
similarly stated that a risk range, rather 
than a target level, recognizes such 
relevant factors as toxicity, exposure 
potential, and cost-benefit tradeoffs. 

Several commenter& proposed use of a 
different point of departure, and even 
one which could vary depending on the 
site circumstances. If a point of 
departure is chosen, one commenter 
suggested that io-$ is the appropriate 
value, being within the suggested risk 
range of 10-• to 10-6• Another 
commenter. on the other hand. said the 
point of departure should be io-': this 
level is considered acceptably 
protective: it is already based on very 
conservative assumptions, so that the 
true risk is lower: and anything lower 
would be a bias toward treatment. 

In opposing the proposed point of 
departure, one commenter suggested 
that there should be different targets for 
various population sizes, and that a 
higher value such as io-•is adequate for 
smaller populations. Others echoed this 
comment. saying that population size 
should be a factor for moving in the risk 
range. and that for small populations 
io-• suffices. One commenter pointed 
out that other federal agencies have 
considered io-• as de minimis for small 
populations. A commenter stated that 
EPA has in the past considered io-5 as 
insignificant when aggregate population 
risk is very low. The commenter did not 
suggest a value but said that EPA should 
re-examine the issue of not considering 
population size in setting cleanup levels. 
Finally, one commenter suggested that 
risk levels could be set depending on the 
conservatism of the assumptions used 
and other relevant factors such as the 
form in which the chemical is present in 
the environment. 

EPA believes it is necessary to 
explain how it intends the point of 
departure to be used. Where the 
aggregate risk of contaminants based on 
existing ARARs exceeds io-4 or where 

remediation goals are not determined by 
ARARs. EPA uses io-• as a point of 
departure for establishing preliminary 
remediation goals. This means that a 
cumulative risk level of io-6 is used as 
the starting point (or initial 
"protectiveness" goal) for determining 
the most appropriate risk level that 
alternatives should be designed to 
attain. The use bf lo-' expresses EPA's 
preference for remedial actions that 
result in risks at the more protective end 
of the risk range, but this does not 
reflect a presumption that the final 
remedial action should attain such a risk 
level. Factors related to exposure, 
uncertainty and technical limitations 
may justify modification of initial 
cleanup levels that are based on the io-• 
risk level. The ultimate decision on what 
level of protection will be appropriate 
depends on the selected remedy, which 
is based on the criteria described in 
I 300.430(e)(9)(iii). 

EPA believes, however, that it is both 
useful and necessary to have a starting 
point in those cases where the 
remediation goal is not determined by 
ARARs. Although adjustments may be 
necessary in determining the actual 
remediation goal for a site. it is 
important to have an initial value to 
which adjustments can be made, 
particularly since the risk range covers 
two orders of magnitude. By using io-• 
as the point of departure, EPA intends 
that there be a preference for setting 
remediation goals at the more protective 
end of the range, other things being 
equal. Contrary to assertions of some 
commenters, EPA.does not believe that 
this preference will be so strong as to 
preclude appropriate site-specific 
factors. Also, EPA does not agree that 
cost should be considered when setting 
the preliminary remediation goal 
because reliable cost information is not 
available at this step of the process. 
Cost is ultimately one of the criteria 
used in selecting a remedy. 

EPA would like to address those 
commenters who suggest that the point 
of departure should depend on 
population size. At this time EPA 
believes that the point of departure 
should be consistent across all sites. 
The point of departure represents a level 
from which analysis should begin. 
regardless of the circumstances. 
Preliminary and final remediation goals, 
i.e., target risk levels, however. may 
vary from the point of departure 
depending upon site-specific 
circumstances (see discussion above on 
risk range). The ultimate role of 
population size in determining response 
priorities or remedies is currently under 
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review by the Risk Management 
Council. 

Final rule: EPA is revising proposed 
§ 300.430(e)(2)(i)(A)(2) on the point of 
departure as follows: "The 10-' risk 
level shall be used as the point of 
departure for determining remediation 
goals for alternatives when ARARs are 
not available or are not sufficiently 
protective because of the presence of 
multiple contaminants at a site or 
multiple pathways of exposure; • * *" 

Name: Section 300.430(e)(9). Detailed 
analysis of alternatives. 

Proposed rule: The purpose of the 
detailed analysis is to objectively assess 
the alternatives with respect to nine 
evaluation criteria that encompass 
statutory requirements and include 
other gauges of the overall feasibility 
and acceptability of remedial 
alternatives (53 FR 51428). This analysis 
is comprised of an individual 
assessment of the alternatives against 
each criterion and a comparative 
analysis designed to determine the 
relative performance of the alternatives 
and identify major trade-offs (i.e .• 
relative advantages and disadvantages) 
among them. The decision-maker uses 
information assembled and evaluated 
during the detailed analysis in selecting 
a remedial action. 

Response to comments: The preamble 
discussion of the detailed analysis 
section of the Rl/FS process in the 
proposal categorized the nine criteria 
into three groups: threshold. primary 
balancing and modifying criteria (53 FR 
51428). Although in general. comrnenters 
supported this tiered system. many were 
confused about the significance of the 
categories in the detailed analysis and 
remedy selection stages. After a careful 
study of the comments. EPA has 
concluded that the process EPA 
proposed would be expressed more 
clearly if the nine criteria were not 
divided into three categories during the 
detailed analysis phase. when all nine 
criteria need to be objectively assessed, 
but when the balancing decision is 
made. EPA believes that the 
characterization of the criteria into the 
three categories is important, and should 
be used during remedy selection, as 
discussed in that section of today's 
preamble. 

Some commenters asked EPA to 
clarify the purpose and content of the 
detailed analysis. The following is a 
general description of the detailed 
analysis. The detailed analysis of 
alternatives consists of the analysis and 
presentation of the relevant information 
needed to allow decision-makers to 
1elect a site remedy. It is not the 
decision-making process itself. During 

the detailed analysis, each alternative is 
assessed against each of the nine 
criteria. The analysis lays out the 
performance of each alternative in terms 
of compliance with ARARs. long-term 
effectiveness and permanence. 
reduction of toxicity, mobility or volume 
through treatment. short-term 
effectiveness, implementability, and 
cost The assessment of overall 
protection draws on the assessments 
conducted under other evaluation 
criteria, especially long-term 
effectiveness and permanence, short­
tenn effectiveness and compliance with 
ARARs. State and community 
acceptance also are assessed, although 
definitive assessments of these factors 
cannot be completed until the public 
comment period on the draft RI/FS and 
proposed plan is completed. Further 
guidance on this process is available in 
the "EPA Guidance for Conducting 
Remedial Investigations and Feasibility 
Studies Under CERCLA." OSWER 
Directive No. 9355.3--01, October 1988 
(Interim Final). This guidance will be 
updated following promulgation of the 
NCP. 

After making the individual criterion 
assessments for each alternative, the 
alternatives are compared to each other. 
This comparative analysis identifies the 
key tradeoffs (relative advantages and 
disadvantages) among the alternatives 
with respect to the nine criteria. The 
purpose of this comparative analysis is 
to provide decision-makers with 
sufficient information to balance the 
trade-offs associated with the 
alternatives, select an appropriate 
remedy for the site and demonstrate 
satisfaction of the CERCLA remedy 
selection requirements. 

In general. commenters supported the 
use of the nine criteria in performing the 
detailed analysis. The supporters wrote 
that the criteria provide the flexibility 
needed to analyze diverse site 
conditions. by allowing the 
consideration of a wide range of 
relevant factors. 

Some commenters wrote that nine 
criteria are too many to address in the 
detailed analysis. These commenters 
argued that considering so many criteria 
makes the evaluation too complicated. 
While supporting the nine criteria, one 
commenter suggested adding as an 
additional criterion, the extent to which 
the alternative utilizes permanent 
solutions and alternative treatment 
technologies or resource recovery 
technologies to the maximum extent 
practicable. In addition, several 
commenter& addressed the relation of 
the nine criteria used in alternatives 
evaluation end remedy selection to the 
statutory mandates for remedy selection 

described in section 121 of CERCLA. 
These commenters remarked that the 
use of the nine criteria was a significant 
departure from the remedy selection 
criteria in the 1985 NCP, which focused 
on protectiveness and cost. They also 
believed that increasing the number of 
criteria to be considered during remedy 
selection reduces flexibility and 
complicates an already complicated 
process. They suggested that the criteria 
should be based directly on the 
statutory language. Specifically, these 
commenters proposed the following four 
criteria: protection of human health and 
the environment; compliance/waiver of 
ARARs; preference for permanent 
solutions and treatment as a principal 
element; and cost-effectiveness. 

Although agreeing with EPA's 
establishment of protection of human 
health and the environment and 
compliance with ARARs as the first two 
evaluation criteria, one commenter 
suggested significant modifications to 
the other criteria. This commenter 
suggested merging the five evaluation 
criteria of long-term effectiveness and 
permanence, reduction of toxicity. 
mobility or volume through treatment, 
short-term effectiveness, 
implementability, and cost. into three 
broad criteria: effectiveness, 
implementability and cost. This 
commenter noted that state and 
community acceptance, although 
relevant considerations in remedy 
selection. add nothing to the feasibility 
study process. The commenter believes 
this system would provide the most 
appropriate starting point for creating a 
structured method for selecting a site 
remedy. 

EPA developed the nine evaluation 
criteria to give effect to the numerous 
statutory mandates of section 121 and in 
particular. the remedial action 
assessment factors of section 121(b)(l) 
(AHG). EPA does not believe analysis 
of alternatives under the four criteria 
approach suggested by the commenter 
would provide an adequate analytical 
framework. EPA also is not adding as a 
criterion the statutory mandate to utilize 
permanent solutions and alternative 
treatment technologies or resource 
recovery technologies to the maximum 
extent practicable. The analysis 
performed pursuant to the nine criteria 
concludes with selection of a remedy 
that meets the statutory mandates. This 
analysis requires consideration of a 
number of factors before making these 
conclusions. In particular, the mandate 
for cost-effective remedies clearly 
requires consideration of both costs and 
the effectiveness of alternatives. 
Similarly, EPA believes that a range of 
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factors. including long-term 
effectiveness and permanence, 
reduction of toxicity, mobility, or volume 
through treatment, an· -short-term 
effectiveness. must be considered to 
provide the basis for concluding that a 
particular alternative represents the 
practicable extent to which permanent 
solutions and treatment can be used at a 
given site_ However. EPA has included 
two specific statutory requirements in 
the criteria (protection of human health 
and the environment and compliance 
with ARARs) in light of the paramount-·­
importance of these mandates- EPA 
notes that it does have an expectation 
that alternatives that will treat principal 
threats at sites will be considered, 
consistent with the statutory preference 
for treatment as a principal element. 

The proposed rule stated that the 
detailed analysis is to be conducted on 
the limited number of alternatives that 
represent viable hazardous waste 
management approaches (53 FR 51506)­
0ne commenter recommended changing 
the wording to conduct a detailed 
analysis on those alternatives 
representing ··viable approaches to 
remedial action:· rather than "viable 
hazardous waste management 
approaches:· EPA agrees with this 
recommendation and has substituted the 
commenter's wording for the phrase in 
the final rule. As a further clarification, 
today's rule consistently uses the term 
"remedial alternative" in all pertinent 
places. 

A discussion of each of the nine 
criteria follows. 

1. Protection of human health and the 
environment. This evaluation criterion 
assesses whether each alternative 
provides adequate protection of human 
health and the environment. The overall 
assessment of protection draws on the 
assessments conducted under other 
evaluation criteria, especially long-term 
effectiveness and permanence, short­
term effectiveness, and compliance with 
ARARs. Only those alternatives 
determined to be protective in the 
detailed analysis proceed to the 
selection of remedy step. 

One commenter noted that 
effectiveness, implementability, extent 
of reduction in toxicity, mobility. or 
volume, and compliance with ARARs 
criteria should be considered before 
evaluating the protectiveness of a 
remedial alternative_ EPA agrees that 
the protectiveness determination in the 
detailed analysis draws upon the 
assessments conducted under other 
evaluation criteria, especially long-term 
effectiveness and permanence, short­
term effectiveness. and compliance with 
ARARs. However. EPA has maintained 
protection of human health and the 

environment as the first criterion due to 
the clear statutory mandate to select 
remedies that are protective of human 
health and the environment 

One commenter stressed that the 
impact of the remedial action on natural 
resources must be assessed under this 
criterion- The commenter noted that the 
use of ground-water pump and treat 
systems as part of a remedial action 
may deplete valuable water resources, 
particularly in the western states- EPA 
agrees that the impact of the remedial 
action must be assessed and calls for 
this analysis under the short-term 
effectiveness criterion. As noted above, 
the evaluations of short-term 
effectiveness and other criteria are used 
in assessing the protectiveness of each 
alternative. 

2- Compliance with ARARs. This 
evaluation criterion is used to determine 
whether each alternative will meet all of 
its federal and state ARARs (as defined 
in CERCLA section 121). The detailed 
analysis should summarize which 
requirements are applicable or relevant 
and appropriate to an alternative and 
describe how the alternative meets 
these requirements. When an ARAR is 
not met. the detailed analysis should 
discuss whether one of the six waivers 
allowed under CERCLA may be 
appropriate (see also preamble section 
below on ARARs). 

One commenter noted that the 
responsibility for evaluating the 
applicability of ARARs waivers to a 
proposed remedial action lies with the 
lead agency and not with the potentially 
responsible party (PRP)- This commenter 
also recommended that the lead agency 
evaluate potential grounds for ARARs 
waivers as early as possible in the 
feasibility study, due to the important 
role ARARs play in the ultimate remedy 
selection decision_ EPA supports early 
evaluation of ARARs by the lead agency 
or the PRP, as appropriate, depending on 
site-specific enforcement agreements_ 
Either the PRP or a state may perform 
the ARAR analysis and recommend the 
applicability of ARAR waivers. but 
ultimately EPA determines compliance 
with ARARs (and the applicability of 
ARARs waivers) when it selects the 
remedial action, as described in the 
proposed plan and finalized in the 
record of decision (ROD)_ 

3- Long-term effectiveness and 
permanence- The analysis under this 
criterion focuses on any residual risk 
remaining at the site after the 
completion of the remedial action. This 
analysis includes consideration of the 
degree of threat posed by the hazardous 
substances remaining at the site and the 
adequacy and reliability of any controls 
(e_g_. engineering or institutional 

· controls) used to manage the hazardous 
substances remaining at the site. The 
criterion is founded on CERCLA's 
mandates to select remedies that are 
protective of human health and the 
environment and that utilize permanent 
solutions and alternative treatment 
technologies or resource recovery 
technologies to the maximum extent 
practicable and that maintain protection 
over time-

Seeking clarification ofEPA's 
interpretation of "permanence," one 
commenter recommended that EPA 
define a permanent remedy as a remedy 
for a particular site that results in 
protecticn of human health and the 
environment without the need for 
significant levels of long-term operation 
and maintenance. Another suggested 
that a permanent solution is simply a 
remedy that is not an interim solution. 
i.e_, it is a final solution- EPA evaluates 
permanence to the maximum extent 
practicable as the degree of long-term 
effectiveness and permanence afforded 
by a remedy. This is judged along a 
continuum. with remedies offering 
greater or lesser degrees of long-term 
effectiveness and permanence. 

As a general observation, several 
commenters noted that many of the 
criteria (e_g., long-term effectiveness, 
short-term effectiveness. and reduction 
of toxicity, mobility or volume through 
treatment) overlap_ EPA acknowledges 
that these factors are related. They 
derive from the mandates of section 121 
and are designed to elicit analysis on 
distinct, but related factors to perform a 
comprehensive analysis of each 
alternative. Today's rule lists factors to 
be considered in performing the detailed 
analysis under each of the criteria_ For 
further guidance, see the "Guidance for 
Conducting Remedial Investigations and 
Feasibility Studies Under CERCLA;' 
OSWER Directive No. 9355.3--01, 
October 1988 (Interim Final). 

Long-term effectiveness includes a 
consideration of the residual risk 
remaining at a site after the remedial 
action is complete_ This assessment of 
risk is conducted assuming conservative 
but realistic exposures_ This 
consideration will assess how much of 
that risk is associated with treatment 
residuals and how much is associated 
with untreated waste. The potential for 
this risk may be measured by numerical 
standards such as cancer risk levels or 
the volume or concentration of 
contaminants in waste. media, or 
treatment residuals remaining on site_ 

4- Reduction of toxicity, mobility or 
volume through treatment. This 
evaluation criterion addresses the 
statutory preference for selecting 
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remedial actions that employ treatment 
technologies that permanently and 
significantly reduce the toxicity, 
mobility or volume of the hazardous 
substances as a principal element. 
Specifically. this analysis examines the 
magnitude, significance and 
irreversibility of such reductions 
achieved by alternatives employing 
treatment. 

One commenter pointed out that the 
preamble to the proposed rule lacked 
precision in stating that CERCLA 
section 121 mandates a preference for 
remedies that permanently reduce the 
volume. toxicity, or mobility of the 
hazardous substances. Rather, this 
commenter wrote, section 121 
establishes a preference for remedies in 
which treatment permanently and 
significantly reduces the volume, 
toxicity or mobility of the hazardous 
substances. The commenter noted the 
omission of the word "treatment" could 
be important because the ambiguous 
statement in the proposal would allow 
the conclusion that contai_nment 
qualifies as a preferred remedy. In fact, 
some comrnenters suggested the rule 
contain language stating that physical 
control. or containment on site, would 
qualify as actions achieving a reduction 
of mobility for purposes of this criterion. 

EPA must stress that the reductions 
analyzed pursuant to the reduction of 
toxicity, mobility or volume criterion 
must be attained through treatment. This 
criterion is designed to evaluate 
alternatives in light of CERCLA's 
preference for remedial actions in which 
treatment which permanently and 
significantly reduces the volume, 
toxicity or mobility of the hazardous 
substances is a principal element. This 
criterion has been amended in today's 
rule to specify analysis of the extent that 
toxicity, mobility or volume is reduced 
through treatment. 

On a related point. another 
commenter noted that the statute 
establishes a preference for reduction of 
toxicity, mobility or (rather than "and") 
volume through treatment. EPA agrees 
with this comment and today's preamble 
and rule consistently refer to the 
reduction of toxicity. mobility or volume 
through treatment. 

Another commenter expressed 
concern that the phrase "permanently 
and significantly reduces the volume. 
toxicity or mobility of the hazardous 
substances" will be interpreted as a 
presumption in favor of incineration. 
This commenter believes such a 
presumption would dramatically 
increase remediation costs without 
providing a corresponding increase in 
protectiveness. Some commenters 
argued that the effectiveness of different 

treatment technologies should not be 
judged solely on the destructive 
efficiency of a particular technique, such 
as incineration, because treatment 
technologies that do not destroy 
hazardous constituents but rather 
immobilize them chemically also are 
capable of protecting human health and 
the environment and satisfying the 
statutory preference. 

In response, the purpose of treatment 
in the Superfund program is to 
substantially reduce the toxicity. 
mobility, or volume of hazardous 
substances in order to decrease the 
inherent hazards posed by a site. 
Consistent with the statutory preference 
set out in CERCLA section 121{b)(1), 
EPA expects to treat the principal 
threats (e.g., contaminants of concern) 
posed by a site, wherever practicable 
(see § 300.430{a)(1)(iii)(A)). However, 
EPA agrees with the commenter& that 
more than one treatment technology is 
capable of accomplishing these goals. In 
order to clarify this point, EPA is 
establishing, as a guideline, that 
treatment as part of CERCLA remedies 
should generally achieve reductions of 
90 to 99 percent in the concentration or 
mobility of individual contaminants of 
concern, although there will be 
situations where reductions outside the 
90 to 99 percent range that achieve 
health-based or other site-specific 
remediation goals (corresponding to 
greater or lesser concentration 
reductions) will be appropriate. 

All treatment should involve well­
designed and well-operated systems. In 
order to achieve 90 percent or greater 
reductions, the systems should be 
designed to achieve reductions beyond 
the target level under optimal 
conditions. If treatment results in the 
transfer of hazardous constituents from 
one medium to another (e.g .. stripping of 
volatile organic compounds from 
sludges to air), treatment of the newly 
affected medium will often be required. 

The reductions suggested by this 
guideline for effective treatment may be 
achieved by the application of a single 
technology or a combination of 
technologies ( i.e., treatment train). In 
addition, EPA believes this 90 to 99 
percent range allows the use of an array 
of technologies, including innovative 
technologies. As noted above. EPA 
agrees that a wide variety of treatment 
technologies are capable of achieving 
these reductions. For example, effective 
treatment may potentially include 
bioremediation, solidification, and a 
variety of thermal destruction 
technologies. as well as many others. 
EPA supports the development and use 
of a diverse array of treatment 
technologies t~ address hazardous 

substances at Superfund sites. Examples 
of efforts to support such development 
and use include the Superfund 
Innovative Technology Evaluation 
program and the increased 
encouragement of treatability testing of 
innovative technologies during the Rl/ 
FS to improve promotion and selection 
of such technologie_s. To provide further 
emphasis on the use of innovative 
technologies, today's rule incorporates 
an expectation that examination of such 
technologies shall be carried ~ugh to 
the detailed analysis if those 
technologies have the potential and 
viability to perform better than or equal 
to proven technologies in terms of 
performance or implementability, short­
term effectiveness or cost 
(§ 300.430(a)(1)(iii)(E)). 

This guideline for effective treatment 
is based on an evaluation by the 
Superfund program of the effectiveness 
of treatment technologies on hazardous 
constituents in sludges. soil, and debris, 
the most common waste addressed by 
Superfund source control remedial 
actions ("Summary of Treatment 
Technology Effectiveness for 
Contaminated Soil," EPA Final Report 
(March 1989)). This guideline is also 
consistent with guidance that 
establishes alternate treatment levels to 
be achieved when co~plying with the 
RCRA land disposal restrictions for soil 
and debris through a treatability 
variance ("Obtaining a Soil and Debris 
Treatability Variance for Remedial 
Actions," Superfund WR Guide #6A, 
OSWER Directive 9347.34>FS). Both 
documents are available in the docket in 
support of this final rule. 

One commenter recommended that 
recycling should be considered in 
assessing the extent that each 
alternative reduces the toxicity, mobility 
or volume of the hazardous substanc~s. 
Although the rule as proposed would 
have allowed recycling activities to 
occur as part of the remedial action, 
§ 300.430(e){9)(iii)(D) of today's rule is 
changed to specifically consider the 
reduction of toxicity, mobility or volume 
of the hazardous substances through 
recycling. 

5. Short-tenn effectiveness. This 
evaluation criterion addresses the 
effects of the alternative during the 
construction and implementation phase 
until remedial response objectives are 
met. Under this criterion alternatives are 
evaluated with respect to their effects 
on human health and the environment 
during implementation of the remedial 
action. 

One commenter requested additional 
guidance on the evaluation of short-term 
effectiveness. Today's rule lists the 
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factors to consider under this criterion. 
The assessment of short-term 
effectiveness includes an evaluation of 
how alternatives will protect the 
community during remedial actions. 
This aspect of short-term effectiveness 
addresses any risk that results from 
implementation of the proposed 
remedial action, such as dust from 
excavation, transportation of hazardous 
materials, or air quality impacts from a 
stripping tower operation that may 
affect human health. This assessment 
will consider who may be exposed 
during the remedial action, what risks 
those populations may face, bow those 
risks can be mitigated. and what risks 
cannot be readily controlled. Workers 
are included in the population that may 
be affected by short-term exposures. 

This criterion also addresses potential 
adverse impacts on the environment 
that may result from the construction 
and implementation of an alternative 
and evaluates the reliability of the 
available mitigation measures in 
preventing or reducing potential impacts 
on either of these potential receptors. 
More detailed guidance on evaluating 
the short-term impacts of a remedial 
alternative is included in the "EPA 
Guidance for Conducting Remedial 
Investigations and Feasibility Studies 
Under CERCLA" (OSWER Directive 
9355.3--01, October 1988). This guidance 
lists relevant factors to analyze as part 
of this criterion and the bases for 
evaluation during the detailed analysis. 

This commenter also expressed 
concern that EPA's definition of short­
term effectiveness does not sufficiently 
highlight the use of institutional controls 
during remedy implementation. 
According to this commenter, because 
these techniques can substantially 
reduce risk. EPA should require 
consideration of these controls when 
assessing the short-term effectiveness of 
an alternative. Another commenter 
expanded on this concept, stating that 
both institutional controls and site 
stabilization can be used to mitigate the 
risks posed by the remedial action. This 
commenter argued that use of 
institutional controls and site 
stabilization activities would allow the 
use of innovative technologies. such as 
bioremediation. that could be effective 
in the long-term. EPA agrees that short­
term effects often can be mitigated 
through the use of institutional controls 
along with other active measures that 
may include interim remedies 
(implemented as operable units) or 
removal actions. Program management 
principles and expectations placed in 
today's rule reflect these concepts. 

One commenter noted that many of 
the same considerations that apply to 
the evaluation of long-term effectiveness 
also apply to evaluating the short-term 
effectiveness of certain remedial 
techniques. In analyzing short- and long­
term effectiveness. EPA may study 
impacts or risks posed to many of the 
same receptors. However, the focus of 
the analyses under the two criteria 
differ. The analysis under the long-term 
effectiveness and permanence criterion 
addresses the risk remaining after 
response objectives have been mel The 
primary focus of this evaluation is the 
extent and effectiveness of the controls 
that may be required to manage the risk 
posed by treatment residuals and/or 
untreated wastes. The analysis under 
the short-term effectiveness criterion 
focuses on the effects on human health 
and the environment during 
implementation of the remedial action. 

6. Implementability. The 
implementability criterion addresses the 
technical and administrative feasibility 
of implementing an alternative and the 
availability of various services and 
materials required during its 
implementation. 

Some commenters linked 
implementability with effectiveness. 
These commenters argued that the :wo 
criteria must be analyzed together 
because an alternative that is not 
implementable also could not be 
effective. One commenter asserted that 
implementability is site-specific and 
therefore should include the variables of 
each site's topography. location, and 
available space, capacity and 
technologies. 

Although EPA agrees that 
implementability and effectiveness are 
related, EPA has maintained them as 
separate analytical criteria. This allows 
distinct analysis of the various 
subfactors of each criterion (such as the 
magnitude of residual risk remaining at 
the conclusion of the remedial action for 
long-term effectiveness and 
permanence, and the technical 
feasibility associated with the remedial 
action for implementability). which 
generally do not relate to both. EPA 
agrees that implementability is 
determined on a site-specific basis. The 
factors listed by this commenter would 
be addressed under the technical 
feasibility component of the 
implementability criterion. Today's rule 
lists the factors to be considered under 
the criteria and the RI/FS guidance 
provides an additional discussion. 

7. Cost. Many comments reflected 
some confusion over the role of cost as 
an analytical criterion under the 
detailed analysis and the required 

·statutory finding that the remedy 
selected is cost-effective. One 
commenter focused on the need to 
distinguish the cost-effectiveness finding 
from the cost evaluation criterion. EPA 
agrees that this distinction is an 
important one. Although cost is used as 
a crude screen in the development and 
screening of alternatives, cost is 
primarily addressed in the detailed 
analysis and remedy selection phases of 
the remedial process. The detailed 
analysis evaluates and compares the 
cost of the respective alternatives, but 
draws no conclusion as to the cost­
effectiveness of the alternatives. Cost­
effectiveness is determined in the 
remedy selection phase, considering the 
long-term effectiveness and permanence 
afforded by the alternative, the extent to 
which the alternative reduces the 
toxicity, mobility, or volume of the 
hazardous substances through 
treatment. the short-term effectiveness 
of the alternative, and the alternative's 
cost (see preamble section below on 
detailed discussion of the role of cost in 
decisionmaking). 

Several commenters addressed cost 
as an evaluation criterion. Some noted 
the importance of an adequate cost 
evaluation in the detailed analysis 
phase. EPA agrees that the evaluation of 
costs associated with an alternative 
must be based on as complete and 
accurate cost data as possible. Several 
commenters stated that the discount 
rate used to determine the net present 
value creates a bias against protective 
remedies. Some argued that use of the 10 
percent discount rate established by 
Office of Management and Budget 
(OMB) Circular A-94 is inappropriately 
high. They believe use of this discount 
rate artificially reduces estimates of the 
cost of operation and maintenance 
(O&M) and encourages the selection of 
containment-based. low capital, high 
O&M cost remedies. while discouraging 
high capital, low O&M cost remedies. 
They commented that the discount rate 
of 10 percent is unrealistic because it 
does not take into account long-term 
market conditions and the likelihood 
that the beneficial value of a clean site 
will increase as populations increase 
and natural resources become more 
scarce. The discount rate may also be 
outdated because inflation rates have 
changed since the rate was developed. 
The commenters stated that five percent 
is a more realistic discount rate. EPA 
recognizes the importance of using an 
appropriate discount rate when deriving 
estimates of project costs. EPA does not 
intend to create a bias against high 
capital, low O&M cost remedies. EPA 
will follow OMB Circular A-94 and 
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notes that OMB is currently reviewing 
its provisions. If and when Circular A­
94 is revised, EPA will address this 
matter in program guidance to ensure 
consistency with Circular A-94. 

EPA received the suggestion that the 
cost criterion should include the 
assessment of savings due to recycling 
of salvageable or recyclable material. 
EPA has not changed the rule to 
specifically consider revenue realized 
due to recycling. However, EPA believes 
that to the extent response costs are 
directly offset by the receipt of revenue 
from recycling. such funds should be 
included when calculating the costs of 
the response action. 

One commenter argued that costs of 
future remedial actions should be 
included in the cost estimate, when 
there is a reasonable expectation that a 
major component of a remedy may 
require replacement. EPA agrees and 
believes that such factors may be taken 
into account under today's rule. 
Analysis under the "long-term 
effectiveness and permanence" criterion 
should be used to determine which 
alternatives may result in future costs. A 
detailed statistical analysis is not 
required to identify probable future 
costs. Rather, qualitative engineering 
judgment should be used to assess 
whether replacement costs should be 
considered. EPA specifically has 
provided in the RI/FS guidance that 
such costs are to be addressed, and if 
appropriate, included in the cost 
estimate, when it may be reasonably 
assumed that a major component of the 
alternative will fail and require 
replacement to prevent significant 
exposure to contaminants. EPA notes 
that when developing cost information, 
both direct and indirect capital and 
operation and maintenance costs should 
be developed. 

One commenter recommended 
considering as part of the analysis under 
this criterion. costs related to losses of 
business activities, residential 
development, and local. state, and 
federal tax revenues that may result 
from restricting future land use and 
ground water use that may be necessary 
with remedial actions that leave 
hazardous substances on site. The 
commenter also said that EPA should 
also take into account the reductions in 
the values of the neighboring properties 
that may occur when an inactive waste 
aite is not restored to unrestricted use. 
Jn response, EPA does not believe it is 
appropriate under CERCLA to include 
these costs within this evaluation 
criterion. Section 111 of CERCLA 
governs the use of the Fund and 
according to that section. these costs are 

not included as costs that may be 
incurred by the Fund. Jn addition, 
section 107 provides the right to recover 
response costs, natural resources 
damages and coats of certain health 
assessments or health effects studies. 
The costs listed by the commenter also 
are not included specifically within the 
costs recoverable under section 107. 
Further, such indirect effects such as the 
reduction in property values are the 
result of the hazardous substance 
activity, not the response action. 

One commenter asked EPA to 
acknowledge that federal procurement 
requirements apply to EPA contractors 
conducting Superfund remedial actions. 
EPA agrees with the commenter that 
EPA contractors must comply with 
federal procurement requirements and 
that this can reduce the cost of Fund­
financed remedial actions (e.g .. contract 
award to responsive, responsible low 
bidder). However, EPA does not believe 
it necessary or appropriate to 
acknowledge this in the rule. Similarly, 
EPA received comments that it should 
employ cost-cutting measures when 
implementing remedial actions. EPA 
agrees and does so whenever possible. 

EPA received the comment that the 
detailed analysis does not afford 
sufficient weight to cost because, among 
the five criteria labeled as balancing 
criteria in the proposal. four address 
effectiveness and implementability and 
only one addresses cost. EPA stresses 
that the number of related criteria in the 
detailed analysis does not relate to the 
importance of each criterion. All nine 
criteria are important to address the 
requirements of CERCLA. 

8. State acceptance. This criterion 
reflects the statutory requirement to 
provide for substantial and meaningful 
state involvement. State comments may 
be addressed during the FS, as 
appropriate, although formal state 
comments generally are not received 
until after the state has reviewed the 
draft RI/FS and the draft proposed plan 
prior to the public comment period. 

EPA received several comments 
stressing the importance of this 
criterion. EPA agrees this consideration 
is important and has developed today's 
rule consistent with CERCLA'a 
emphasis on state involvement in the 
remedial proceBB (see also preamble 
section below on subpart F). 

9. Community acceptance. This 
criterion refers to the community's 
comments on the remedial alternatives 
under consideration. For this evaluation, 
community is broadly defined to include 
all interested parties, including PRPa. 
These comments are taken into account 
throughout the RI/FS process, although 

formal community comments are made 
during the public comment period for the 
proposed plan and the RI/FS. 

EPA received one comment suggesting 
that this criterion only consider the 
acceptance of a party if that party 
resides in a community near the site. 
This commenter argued that comments 
from parties affected only by 
interference of normal commerce or 
residing in areas unaffected by the 
potential health threat should not be 
afforded the same weight as those 
parties residing in the nearby 
community. As a matter of policy, EPA 
places the highest priority on comments 
receive<! from the community to which 
the site potentially or actually poses a 
human health or environmental risk. 
However, today's rule establishes no 
formal priority for evaluating community 
comments. Instead, community concerns 
will be assessed on a site-specific basis, 
allowing flexibility to meet the demands 
of varying site conditions and diverse 
community needs. 

Final rule: 1. Today's regulation 
revises proposed § 300.430(e)(9) based 
on comments received on the detailed 
analysis of alternatives using the nine 
criteria, the remedy selection, and the 
hierarchy of criteria used in the 
analysis. The revisions made in 
response to comments primarily attempt 
to clarify the process. The revisions 
reflect the fact that the detailed analysis 
should be an objective assessment of 
the alternatives with respect to the nine 
criteria and as a consequence, the 
threshold. balancing, and modifying 
labels have been removed from the 
discussion of the nine criteria during the 
detailed analysis and placed in the 
selection of remedy section, where the 
criteria are actually used as threshold, 
balancing, and modifying criteria. 

2. The final rule requires specification 
of which reduction-toxicity. mobility or 
volume-will be achieved by an 
alternative. Section 
300.430(e)(9)(iii)(D)(1) is revised to 
indicate that recycling is an acceptable 
means of accomplishing reduction. 

Name: Section 300.430(0. Remedy 
selection. 

Existing rule: The 1985 NCP calls for 
the selection of remedies that are cost­
effective and that effectively mitigate 
and minimize threats to public health 
and welfare and the environment. 40 
CFR 300.68(i)(l). Jn selecting the 
appropriate extent of remedy, the lead 
agency considers cost. technology, 
reliability, administrative and other 
concerns, and their relevant effects on 
public health and welfare and the 
environment. Federal ARARs are used 
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as the basis for determining cleanup 
levels. 

CERCLA. as amended in 1986, 
elevated the use of ARARs. including 
state ARARs, as cleanup standards to a 
statutory requirement and provided 
other requirements for remedy selection. 
Congress retained the requirement for 
protective and cost-effective remedies 
and prescribed remedies that utilize 
permanent solutions and alternative 
treatment technologies or resource 
recovery technologies to the maximum 
extent practicable. 

Proposed rule: The preamble to the 
proposed rule explained that selection 
of a remedial action is a two step 
process (53 FR 51429). First, the lead 
agency, in conjunction with the support 
agency, reviews the results of the Rl/FS 
to identify a preferred alternative. The 
lead agency presents this preferred 
alternative, along with the supporting 
information and analysis, to the public 
in a proposed plan for review and 
comment. Second, the lead agency 
reviews the public comments, consults 
with the support agency to evaluate 
whether the preferred plan still is the 
most appropriate remedial action for the 
site or site problem, and makes the final 
remedy selection decision (see also 
§ 300.515(e) for description of lead and 
support agency roles during the 
selection of remedy process). 

The identification of the preferred 
alternative and the final remedy 
selection decision are based on an 
evaluation of the major trade-offs among 
the alternatives in terms of the nine 
evaluation criteria. Remedial 
alternatives must be protective of 
human health and the environment and 
comply with ARARs (or justify a 
waiver) in order to be eligible for 
selection. These are the two threshold 
criteria from among the nine criteria. 

The lead agency balances the trade­
offs. identified in the detailed analysis, 
among alternatives with respect to long­
term effectiveness and permanence, 
reduction of toxicity. mobility or volume 
through treatment, short-term 
effectiveness, implementability, and 
cost. This initial balancing determines 
preliminary conclusions as to the 
maximum extent to which permanent 
solutions and treatment can be 
practicably utilized in a cost-effective 
manner. The preamble to the proposed 
rule referred to the criteria used for 
balancing the trade-offs as primary 
balancing criteria. 

The alternative that is protective of 
human health and the environment, is 
ARAR-compliant and affords the best 
combination of attributes is identified as 
the preferred alternative in the proposed 
plan. 

State and community acceptance are 
factored into a final balancing which 
determines the remedy and the extent of 
permanent solutions and treatment 
practicable for the site. State concerns 
will be factored into the proposed plan 
to the extent they are known. However, 
formal state comments may not be 
received until after the state has 
reviewed the draft RI/FS and the draft 
proposed plan prior to the public 
comment period. Similarly, to the extent 
possible, community concerns will be 
factored into the feasibility study and 
proposed plan. However, community 
acceptance cannot be assessed 
definitively until the formal public 
comment period is held. 

Response to comments: 1. Structure 
and consistency. Although generally 
supporting the use of the nine criteria in 
remedy selection, several commenters 
expressed concern over whether the 
balancing process ensures selection of 
remedies that comply with the statutory 
mandates of CERCLA. In response, EPA 
belie~es that the remedy ·selection 
process promulgated today effectively 
harmonizes the somewhat competing 
requirements of CERCLA, and ensures 
that remedial actions will fulfill each 
statutory mandate. 

Specifically, some commenters wrote 
that the absence from the rule of the 
categories of threshold, balancing, and 
modifying criteria described in the 
preamble to the proposal made the 
function of the criteria in remedy 
selection unclear and that the proposed 
rule did not provide sufficient practical 
guidance on remedy selection. 

In response, EPA has modified the 
proposed rule to provide further 
clarification and structure in the remedy 
selection process. First, EPA has added 
expectations into the rule, in order to 
provide better guidance on the types of 
remedies that EPA expects to consider 
in detailed analysis, and has set out a 
program goal and management 
principles (§ 300.430[a)). Second. EPA 
has added structure to the process by 
specifying the functional categories of 
the nine criteria-threshold, primary 
balancing or modifying-in the remedy 
selection portion of the rule. Third, the 
rule emphasizes the importance of two 
of the nine criteria-long-term 
effectiveness and permanence, and 
reduction of toxicity, mobility or volume 
through treatment-in the balancing 
process. 

Some commenters opposed the 
adoption of the proposed remedy 
selection framework. These commenters 
criticized the framework as being vague 
and providing little guidance on the 
weight to be afforded individual 
selection criteria or the order in which 

the criteria should be considered. The 
commenters criticized the process as 
likely to vary from site to site, resulting 
in the selection of different remedies for 
sites with similar characteristics. 
According to these commenters, the 
inconsistency could impair EPA's ability 
to negotiate settlements with PRPs. One 
commenter warned that the fluid nature 
of the proposed decision-making process 
will make it more difficult for states, 
other federal agencies, and PRPs to 
replicate. The commenter fears that EPA 
will waste time second-guessing remedy 
selections and justifying how a preferred 
remedy was identified by a lead agency 
~r a PRP. These commenters requested 
clear and complete directions on how to 
select remedies. 

In response, EPA believes that the 
basic remedy selection system as 
revised presents a sound, workable 
method for selecting protective remedies 
while balancing the technical, economic. 
and practical realities associated with 
each site and with the program as a 
whole to arrive al appropriate solutions. 
EPA believes that flexibility is needed in 
the remedy selection process precisely 
because each Superfund site presents a 
different set of circumstances. A rigid 
set of criteria for remedy selection, 
while perhaps more easily reproduced, 
would not be well suited to such diverse 
site circumstances, and would be less 
responsive to Congress' mandate to 
consider a large number of factors, 
including protectiveness, permanence 
and treatment, cost, effectiveness, and 
state and public participation. 

At the same time, EPA agrees that 
clarification is needed concerning the 
role and relative importance of the 
different criteria in remedy selection, 
and has responded by categorizing the 
criteria by function (i.e., threshold, 
balancing, and modifying). and by 
identifying balancing criteria that should 
be emphasized. These revisions add 
structure to the process and indicate the 
relative importance of the different 
criteria. The inclusion of the goal, 
management principles, and 
expectations in the rule should also 
increase national consistency by 
focusing detailed analysis and remedy 
selection on fewer, more appropriate 
alternatives. EPA believes that these 
changes will make it easier for the 
public to understand and anticipate EPA 
decisions. 

In addition, proposed 
§ 300.430(f)(3)(iii) (§ 300.430[f)(l)(ii) (D) 
and (E) in the final rule) is revised to 
clarify the relation of the evaluation 
criteria to the statutory mandates of 
section 1Z1 of CERCLA. Specifically, the 
regulation now states that cost­



8725 
Federal Register / Vol. 55, No. 46 / Thursday. March 8, 1990 / Rules and Regulations 

effectiveness is to be determined by 
comparing the costs and overall 
effectiveness of alternatives to 
determine whether the costs are 
proportional to the effectiveness 
achieved. Overall effectiveness for the 
purpose of this determination includes 
long-term effectiveness and 
permanence; reduction of toxicity, 
mobility. or volume through treatment; 
and short-term effectiveness. The 
determination of which alternative 
utilizes permanent solutions and 
alternative treatment technologies to the 
maximum extent practicable takes into 
account long-term effectiveness and 
permanence; reduction of toxicity, 
mobility, or volume through treatment; 
short-term effectiveness; 
implementability; and cost, as well as 
state and community acceptance. 

Another revision made to enhance the 
clarity of the regulation is the direction 
at § 300.430(f)(l)(ii)(E) that special 
emphasis is to be afforded alternatives 
that offer advantages in terms of long­
term effectiveness and permanence, and 
reduction of toxicity. mobility or volume 
through treatment. in performing the 
balancing by which the remedy is 
selected. These two criteria are given 
primary consideration in the rule and 
preamble when analyzing the relative 
merits of the alternatives. These criteria 
will be the most important. decisive 
factors in remedy selection when the 
alternatives perform similarly with 
respect to the other balancing criteria. 
When the alternatives provide similar 
long-term effectiveness and permanence 
and reduction of toxicity, mobility or 
volume. the other balancing criteria rise 
to distinguish the alternatives and play 
a more significant role in selecting the 
remedy. For example, if two alternatives 
offer similar degrees of long-term 
effective!less and permanence and 
reduction of toxicity, mobility or volume 
through treatment. but one alternative 
would require more time to complete 
and would have greater short-term 
impacts on human health and the 
environment. the decision-maker would 
focus on the distinctions between the 
alternatives under the short-term 
effectiveness criterion. 

One commenter stated that remedies 
should be evaluated on a national basis, 
rather than a site-specific basis to, at a 
minimum, determine the relative 
importance of each of the nine criteria. 
According to this commenter. site­
specific remedy selection using 
balancing leads to nationally 
inconsistent remedies and hides from 
public view the remedy selection 
process. A different commenter argued 

that site-specific factors should 
dominate the remedy selection process. 

EPA believes that today's 
modifications to the proposal clarify the 
remedy selection process and help 
ensure that consistent remedies are 
selected. The remedy selection process 
in today's rule, shaped by the program 
goal and expectations. promotes 
national consistency while allowing 
consideration of important site-specific 
factors. In addition, EPA is developing 
guidance on expected remedies for 
specific types of sites (e.g., municipal 
landfills) and specific types of waste 
(e.g., PCBs) that will assist in 
streamlining decision-making and 
promoting greater consistency. 

One commenter suggested that the 
selection process focus on the risk 
reduction provided by the alternatives 
and the cost-effectiveness of each 
alternative. EPA agrees with the 
commenter that risk reduction and cost­
effectiveness are major considerations 
in selecting remedial actions. The 
amount of residual risk remaining after 
implementation of the remedy is 
analyzed under the long-term 
effectiveness and permanence criterion 
in the detailed analysis. The trade-offs 
associated with this criterion are 
balanced with the other criteria when 
selecting a remedy. However, today's 
rule affords extra significance to the 
trade-offs associated with the "long­
term effectiveness and permanence" 
and "reduction of toxicity, mobility or 
volume through treatment'· criteria when 
comparing the attributes associated with 
the alternatives. 

One commenter noted that EPA had 
omitted in the proposal a reference to 
the statute's bias against off-site land 
disposal of untreated waste. EPA notes 
the omission and has changed proposed 
§ 300.430(f)(3)(iii) [§ 300.430[f)[l)(ii)(E) in 
the final rule) to clarify that an 
alternative that relies on the off-site 
transport and land disposal of untreated 
hazardous substances will be the least 
favored alternative where practicable 
treatment technologies are available, as 
determined by analysis using the nine 
criteria. EPA notes that CERCLA does 
not express a preference for or bias 
against off-site remedies involving 
treatment and that the NCP is similarly 
neutral. 

Many commenter& felt that protection 
of human health and the environment 
was appropriately established as a 
threshold criterion. One commenter 
requested that protectiveness be clearly 
identified as the dominant criterion for 
evaluating responses conducted by 
PRPs. Another commenter felt that the 
proposed NCP. did not make it clear that 

the protection of human health and the 
environment must be met at a minimum 
by all remedies. 

Section 121 of CERCLA makes clear, 
and the legislative history confirms, that 
the overarching mandate of the 
Superfund program is to protect human 
health and the environment from the 
current and potential threats posed by 
uncontrolled hazardous waste sites. 
This mandate applies to all remedial 
actions and cannot be waived. This 
priority has been reflected in the rule by 
including protection as a threshold 
criterion that must be satisfied by all 
remedies selected under CERCLA 
(§ 300.430(f)(l)[ii)(A)). 

One commenter noted that. in general. 
if there will be significant exposure 
during implementation of the remedy. a 
remedial option that can be 
implemented quickly is preferable, in 
terms of the short-term protection it 
affords, to one that can only be 
implemented slowly but provides 
greater long-term effectiveness. EPA 
responds by cautioning against over­
generalization and attempting to create 
too rigid a formula for remedy selection. 
EPA agrees that unacceptable short­
term impacts can cause an alternative to 
be considered non-protective of human 
health and the environment and can 
remove that alternative from 
consideration as a viable option. 
However. in this example, the remedy 
that is Jess effective in the short-term 
(i.e., takes longer to implement) also 
provides greater long-term effectiveness 
than the remedy without unacceptable 
adverse short-term impacts. In this 
situation, generally EPA would evaluate 
the possible measures available to 
mitigate the short-term impacts and thus 
allow the alternative ·to be protective 
during implementation. This alternative, 
in other words, would not immediateif 
be ruled out. due to its positive 
performance under the long-term 
effectiveness and permanence criterion. 

One commenter cautioned that the 
threshold criteria should not be overly 
restrictive, i.e., must not include overly 
conservative safety factors. EPA 
believes it uses a sound, reasonable 
approach in judging the ·overall 
protection afforded by a remedial 
alternative. [See preamble description of 
§ 300.430(e) for a complete discussion of 
evaluating risks associated with 
potential alternatives.) As for the 
requirement to meet ARARs. EPA is 
simply following the mandate in the 
statute that on-site remedies selected 
under CERCLA section 121 must meet 
all "applicable" and "relevant and 
appropriate" requirements of federal 
and state environmental laws, unless a 
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waiver is appropriate under the 
conditions set out in CERCLA section 
12l(d)(4). EPA has discretion to· 
determine whether any, all, or only a 
portion of a requirement is relevant and 
appropriate, consistent with the factors 
set out in final rule § 300.400(g)(2): 
however, once determined to be 
relevant and appropriate, all relevant 
and appropriate portions of the 
requirement must be applied as though 
they were applicable (again, unless a 
waiver is available). 

Some commenters concluded that 
since Congress did not list compliance 
with ARARs as one of the remedy 
selection criteria in section 12l(b), this 
criterion should not be considered a 
threshold criterion. In addition, some 
commented that protection of human 
health and the environment should 
receive more emphasis than compliance 
with ARARs. EPA believes that 
CERCLA section 121(d)(2)(A) 
establishes compliance with ARARs as 
a threshold criterion for remedy 
selection. That section requires the 
selection of a remedial action that "at 
least attains such legally applicable or 
relevant and appropriate standard. 
requirement. criteria. or limitation" 
(subject to waivers in CERCLA section 
121(d)(4)). In some situations compliance 
with ARARs may not result in protective 
remedies because of exposure to 
multiple chemicals or through multiple 
exposure pathways that have additive 
or synergistic effects. In this case a 
remedy may need to achieve levels more 
stringent than,_the ARARs to ensure 
protection. 

One commenter argued that since 
different remedies must meet different 
ARARs and. because meeting some 
ARARs precludes meeting other ARARs. 
some site cleanups will not be able to 
meet all ARARs. Another commenter 
sought clarification on comparing 
alternatives when different ARARs are 
identified and questioned how EPA 
would prioritize alternatives if none 
meets all the identified ARARs. 

In response. EPA notes that in the 
detailed analysis, each alternative is 
evaluated individually to determine if 
the alternative will be ARAR-compliant. 
Each alternative will possess its own set 
of ARARs, and frequently ARARs for 
one alternative will not be ARAR for 
another alternative for the same site 
(e.g.. an incineration alternative may 
have air emissions ARARs not 
applicable to a bioremediation 
alternative). Alternatives need only 
attain requirements that are applicable 
or relevant and appropriate for that 
alternative. not all ARARs identified for 
any alternative at the site. Alternatives 

that cannot meet all of their respective 
ARARs must justify a waiver under 
CERCLA section 12l(d)(4) (final rule 
§ 300.430(f)(l)(ii)(C)) for each 
requirement that will not be met in order 
for that alternative to be eligible for 
selection as the remedial action. 
Alternatives involving ARAR waivers, 
of course, must also provide adequate 
protection oi human health and the 
environment in order to be eligible for 
selection as the remedy. 

2. Role ofcost in cost-effectiveness 
determination. The appropriate role of 
cost in remedy selection has been a 
controversial issue. EPA received 
questions concerning the weight 
afforded each of th~ criteria, including 
cost, when balancing the trade-offs 
among the criteria. Under the proposal 
and today's rule, cost is considered in 
making two statutory determinations 
required for selected remedies: that the 
remedy is cost-effective (i.e., the remedy 
provides effectiveness proportional to 
its cost) and that it utilizes permanent 
solutions and treatment to the maximum 
extent practicable. The comments that 
address the role of cost in the cost­
effectiveness determination are 
discussed first. 

According to several commenters, 
Congress clearly intended that remedies 
would be selected based on the 
protectiveness afforded by the 
alternative and cost would be used only 
to select from among protective 
alternatives. A different commenter 
argued that the cost-effectiveness 
mandate must be used to ensure that 
remedial actions. which must be 
protective of human health and the 
environment, ARAR-compliant, and 
utilize permanent solutions and 
alternative treatment technologies or 
resource recovery technologies to the 
maximum extent practicable, achieve 
these mandates at the lowest possible 
cost. 

EPA agrees that cost can only be 
considered in selecting a remedy from 
among protective alternatives. The 
remedy selection process requires that 
alternatives must be demonstrated to be 
protective and ARAR-compliant (or 
justify a waiver) in order to be eligible 
for consideration in the balancing 
process by which the remedy is 
selected. This sequence of steps ensures 
that the selected remedy will be 
protective of human health and the 
environment and that protection of 
human health and the environment will 
not be compromised by other selection 
factors. such as cost. Several 
commenters supported the proposed 
remedy selection process believing it 
ensures the selection of a cost-effective 

-remedy while at the same time not 
affording an overly dominant role to 
cost. 

Some commenters argued that cost 
should only be used to implement a 
selected protective remedy in the most 
cost-efficient manner, i.e., that cost­
effectiveness should only be considered 
after the remedy has been selected to 
allow implementation in the least costly 
manner. The commenters assert that 
their interpretation follows from the 
statute and the legislative history. 
Another commenter asserted that cost­
effectiveness primarily is a check to 
prevent unreasonable expenditures and 
to ensure remedies are implemented in a 
cost-efficient (and not necessarily the 
lowest cost) manner. 

In response, EPA believes that cost is 
a relevant factor for consideration as 
part of the selection of the remedy from 
among protective, ARAR-compliant 
alternatives, and not merely as part of 
the implementation phase. EPA believes 
this position is consistent with both the 
statute and legislative history. 

CERCLA. at section 121(a), states that 
"the President shall select appropriate 
remedial actions • • • which are in 
accordance with this section and, to the 
extent practicable, the national 
contingency plan, and which provide for 
cost-effective response." Thus, cost­
effectiveness is established as a 
condition for remedy selection, not 
merely as a consideration during 
remedial design and implementation. 
Further in the statute, at section 
121(b)(l), Congress again repeats the 
requirement that only cost-effective 
remedies are to be selected. as 
follows:''The President shall select a 
remedial action that is protective of 
human health and the environment. that 
is cost effective, and that utilizes 
permanent solutions and alternative 
treatment • • • to the maximum 
extent practicable." Again. cost­
effectiveness is cited along with 
protectiveness as a key factor to 
consider in selecting the remedy. EPA 
believes that the statutory language 
supports the use of concepts of "cost" 
and "effectiveness" in this rule's nine 
evaluation criteria that provide the basis 
for the remedy selection decision, rather 
than as factors to be applied after the 
remedy has been selected. 

EPA believes that this approach is 
also in line with the legislative history 
underlying the SARA Amendments, 
which added section 121 to CERCLA. 
The Conference report on SARA 
discussed the concept of cost­
effectiveness, and specifically approved 
of the approach to cost-effectiveness 
taken by EPA in the 1985 NCP: 
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The provision that actions under both 
aections 104 and 106 must be cast-effective is 
a recognition ofEPA s existing policy as 
embodied in the Notional Contingency Pion. 

H.R. Rep. 962, 99th Cong.. 2d Sess. 245 
(1986) (emphasis added). 

Specifically. the 1985 NCP required 
that: 
in selecting the appropriate extent ofremedy 
from among the alternatives that will achieve 
adequate protection of public health and 
welfare and the environment in accordance 
with 300.68(i)(1). the lead agency will 
consider cast, technology. reliability, 
administrative and other concerns. and their 
relevant effects on public health and welfare 
and the environment. 

40 CFR 300.68(i)(2) (emphasis added). 
Thus, the 1985 NCP provided that cost 
should be a factor in the selection of a 
remedy, and emphasized that cost may 
be used to select "among" those 
alternatives that are protective; 
significantly, the 1985 rule does not 
contemplate a unique protective remedy 
in most cases, for which cost would 
simply be used to decide on possible 
implementation mechanisms. 

The preamble to the 1985 NCP goes on 
to explain in more detail the role of cost 
in that rule: 

The approach embodied in today's rule is 
to select a cost-effective alternative from a 
range ofremedies that protects the public 
health and welfare and the environment. 
First. it is clear that if all the remedies 
examined are equally feasible. reliable. and 
provide the same level of protection. the lead 
agency will select the least expensive 
remedy. Second. where all factors are not 
equal. the lead agency must evaluate the cost, 
level of protection. and reliability of each 
alternative. In evaluating the cost of remedial 
alternatives, the lead agency must consider 
not only immediate capital costs. but also the 
costs of operating and maintaining the 
remedy for the period required to protect 
public health and welfare and the 
environment. For example. the lead agency 
might select a treatment or destruction 
technology with a higher capital cost than 
long-term containment because treatment or 
destruction might offer a permanent aolution 
to the problem. 
• 

Finally. the lead agency would not always 
•elect the most protective option. regardless 
ofcost. The lead agency would instead 
consider costs, technology, reliability, 
administrative and other cancerns, and their 
effects on public health and welfare and the 
environment. This allows selection ofan 
alternative that is the most appropriate for 
the specific site in question. 

50 FR at 47921 (Nov. 20, 1985) (emphasis 
added). 

Today's rule continues the approach 
embodied in the 1985 NCP, although 
some of the terminology has changed. 
First. the approach promulgated today 
requires that alternatives are 

determined to be adequately protective 
and ARAR-compliant before cost­
effectiveness is considered in remedy 
selection (see § 300.430(f)(l)(ii)(D)). 
Second, today's rule recognizes that a 
range of alternatives can be protective 
and ARAR-compliant, and that cost is a 
legitimate factor for choosing among 
such alternatives. 

The 1985 NCP based the cost­
effectiveness determination on 
technology, reliability, administrative, 
and other concerns and their effects on 
public health and welfare and the 
environment. Today's rule considers 
basically the same factors but has recast 
them to reflect CERCLA's preferences 
and mandates. For example, technology 
is considered under the criterion of 
reduction of toxicity, mobility, or volume 
through treatment for treatment 
performance; long-term effectiveness 
and permanence for residuals, and 
short-term effectiveness for adverse 
impacts. Reliability of treatment 
technology is considered under 
reduction of toxicity, mobility, or volume 
through treatment. Reliability of long­
term management controls used to 
address treatment residuals is 
considered under long-term 
effectiveness and permanence. Effects of 
alternatives on protection of human 
health and the environment is 
considered under short- and long-term 
effectiveness. Administrative and other 
concerns are replaced by the 
implementability criterion, which is not 
considered in determining cost­
effectiveness but is used in determining 
the extent to which permanent solutions 
and treatment can be practicably 
utilized, along with state and commwtity 
acceptance. 

In addition to endorsing the 1985 NCP 
approach to cost-effectiveness, the 
SARA Conference Report went on to 
discuss the Conferees' view of the role 
of cost-effectiveness in the remedy 
selection process: 

The term "cost-effective" means that in 
determining the appropriate level of cleanup 
the President first determines the appropriate 
level of environmental and health protection 
to be achieved and then 1electa a cost­
efficient means of achieving that goal Only 
after the President determines, by the 
aelection of applicable or relevant and 
appropriate requirementa [ARARI], that 
adequate protection of human health and the 
environment will be achieved, is it 
appropriate to comider COll-effectiveneas. 

H.R. Rep. 962, 99th Cong., 2d Sess. 245 
(1986). 

As the Conference Report 
contemplated, where there is an 
applicable or relevant and appropriate 
requirement (ARAR) that defines the 
"appropriate level of environmental and 

health protection to be achieved," e.g., a 
Maximum Contaminant Level (MCL) for 
ground water, EPA will select an 
appropriate and cost-efficient 
technology for achieving that level 
under today's rule.10 If two or more 
alternatives are determined to be 
comparably effective in achieving that 
MCL standard and level of protection, 
the least costly of the alternatives would 
be selected as the cost-effective solution 
under today's rule. 

However, the situation is often more 
complicated. Indeed, in most cases, 
there will not be one level or standard­
e.g., one contaminant-specific ARAR­
that defines protectiveness, but rather, 
there will be a range of protective, 
ARAR-compliant alternatives eligible 
for selection that vary in their costs and 
effectiveness. 

There are two principal reasons for 
this. First, ARARs are not available in 
all situations. Contaminant-specific 
ARARs have been promulgated for a 
small percentage of contaminants, 11 and 
even if contaminant-specific ARARs 
were available for some relevant 
substances, they generally do not define 
protective levels for contaminated soils 
nor do they always define protective 
levels for mixtures of chemicals (typical 
Superfund site situations). Thus, EPA 
must evaluate additional information to 
determine what remedies would protect 
human health and the environment; the 
answer, as reflected by this final rule's 
definition of an acceptable risk "range," 
is that there are generally a range of 
remedies that may be protective. 

The second major reason that there 
will not be one level or standard that 
defines protectiveness in most cases, is 
that the NCP requires the development 
of alternatives that represent distinct 
.strategies for cleaning up the site or site 
problem. These alternatives will achieve 
protection of human health and the 
environment through different methods 
(e.g., treatment, containment) or 
combinations of methods and will often 
involve different AR!JU, particularly 
action-specific requirements.11 (As 

10 ~final rule I 300.430(f)(1Hii)(D), which 
providea that only after an alternative ia found to be 
°'protective and ARAR-compUanl" ia the alternative 
evaluated baaed on coat or other balancins facton. 

1 1 For example. although there are a large number 
of baurdoua aubstancea that may contaminate the 
ground wa!er. final MCL levela have only been 
promulgated for approximately 31 cbemicala 
(aaawning "radionuclidea" are grouped. and 
considered to be one chemical). 5'!e 40 CFR 141.11­
141.18; 40 CFR 141.81-141.112; and 54 FR 'l'ISln Uune 
29.1889). 

11 Location-apedfic ARAIU and action-epeclfic 
ARARa are diacuaaed in more detail in the preamble 
to the proposed NCP, 53 FR at 51437 (Dec. 21. 11188). 

http:requirements.11
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noted above, e.g .. incineration may have 
a potential ARAR relating to air 
emissions that a chemical treatment 
option would not.) Different methods of 
protection typically will vary in their 
costs and effectiveness (e.g., treatment 
residuals. short-term impacts). Where 
costs and effectiveness vary among 
protective and ARAR-compliant 
alternatives. it is necessary to evaluate 
the relationship of costs to effectiveness 
within and across alternatives to 
identify which options afford overall 
effectiveness proportional to their costs. 

EPA believes that the intent of the 
SARA Conference Report was to make 
Clear that cost-effectiveness cannot be 
used to justify selection of a remedy that 
does not protect human health and the 
environment. By following the approach 
of the 1985 NCP, and by considering 
cost-effectiveness only after EPA has 
identified protective remedial options. 
EPA believes its approach is consistent 
with the objectives and intent of 
Congress. 

Some commenters urged that EPA 
highlight cost in the remedy selection 
process. elevating cost-effectiveness to a 
threshold criterion, in recognition of the 
mandate for cost-effective remedies. 
Several commenters suggested several 
reasons why cost-effectiveness should 
be considered a threshold criterion. One 
commenter stated that the legislative 
history indicates that cost-effectiveness 
should be a threshold. Another 
commenter indicated that cost is 
considered throughout the FS and is the 
only truly objective criterion of the nine 
and that, in practice. EPA has made its 
decisions with cost as a primary 
consideration. Another commenter 
sought explicit confirmation in the rule 
that regardless of how the five factors 
balance out, only cost-effective 
remedies may be selected. Other 
commenters wanted clarification 
concerning the weight afforded each of 
the criteria, including cost. when 
balancing the trade-offs among the 
criteria. 

In response to the comments urging an 
increased role of cost or requesting 
clarification on the role of cost, EPA 
'notes that it has established cost as one 
of the evaluation criteria in the detailed 
analysis and that the final rule explains 
more clearly how cost is to be 
considered in determining cost­
effectiveness and the practicable extent 
to which permanent solutions and 
treatment can be used. 

EPA agrees that cost-effectiveness is 
like the two threshold criteria in that it 
is a statutory requirement with which an 
alternative must comply in order to be 
eligible for selection as the remedy. The 
statutory finding of cost-effectiveness is 

not "balanced," with any other statutory 
requirement, but rather certain 
evaluation criteria are balanced to reach 
the conclusion that the remedy is cost­
effective. More than one alternative can 
be cost-effective. 

EPA has decided, however, not to 
establish cost-effectiveness as a 
threshold finding largely due to the 
sequence in which the statutory findings 
are made. When EPA begins the 
selection step, information is readily 
available from the detailed analysis to 
determine immediately which 
alternatives are protective end ARAR­
compliant and therefore eligible for 
selection. The focus of the remedy 
selection process from this point 
forward is on drawing conclusions 
about the distinguishing differences 
among eligible options to determine 
which alternative represents the 
maximum extent to which permanent 
solutions and treatment can be utilized 
in a cost-effective manner. The findings 
of cost-effectiveness and the extent to 
which permanent solutions and 
treatment are practicable both derive 
from the balancing of these differences 
or tradeoffs. 

Commenters asked EPA to clarify the 
measure of effectiveness used in the 
determination that costs are 
proportional to an alternative's overall 
effectiveness. Overall effectiveness, as 
used in the cost-effectiveness 
determination, is a composite of long­
term effectiveness and permanence; 
reduction in toxicity, mobility or volume 
of the hazardous substances through 
·treatment; and short-term effectiveness. 
The relationship between overall 
effectiveness and cost is examined 
across all the alternatives to identify 
which options afford effectiveness 
proportional to their cost. 

Because some commenters were 
confused by the description of cost­
effectiveness in proposed 
§ 300.430(f)(4)(ii)(D) ("the remedy 
provides overall effectiveness 
proportional to its costs"), EPA believes 
that it is necessary to better express its 
intent. This description of cost­
effectiveness is in final 
§ § 300.430(f)(1)(ii)(D) and 
300.430(f)(5)(ii)(D). 

EPA uses the term "proportional" 
because it intends that in determining 
whether a remedy is cost-effectiv.e, the 
decision-maker should both compare the 
cost to effectiveness of each alternative 
individually and compare the cost and 
effectiveness of alternatives in relation 
to one another (see 53 FR 51427-28). In 
analyzing an individual alternative, the 
decision-maker should compare. using 
best professional judgment, the relative 
magnitude of cost to effectiveness of 

·that alternative. In comparing 
alternatives to one another, the 
decision-maker should examine 
incremental cost differences in relation 
to incremental differences in 
effectiveness. Thus, for example, if the 
difference in effectiveness is small but 
the difference in cost is very large, a 
proportional relationship between the 
alternatives does not exist. The more 
expensive remedy may not be cost­
effective. EPA does not intend. however. 
that a strict mathematical 
proportionality be applied because 
generally there is no known or given 
cost-effective alternative to be used as a 
baseline. EPA believes, however, that it 
is useful for the decision-maker to 
analyze among alternatives, looking at 
incremental differences. · 

EPA believes that using the term 
"proportional" describes well this type 
of multidimensional analysis. Using 
such an analysis should enable the 
decision-maker to determine whether an 
alternative represents a reasonable 
value for the money; more than one 
alternative may be considered cost­
effective. 

In response to the comment that cost 
should be used to distinguish between 
comparably protective remedies. EPA 
notes that many alternatives will be 
protective but will achieve that 
protection through different methods or 
combinations of methods, such that the 
commenter's characterization of 
alternatives as "comparably protective" 
may not be appropriate (though all 
alternatives may be protective). 
However, alternatives may emerge from 
the detailed analysis as comparably 
"effective," in terms of the three 
effectiveness criteria of long-term 
effectiveness and permanence, 
reduction of toxicity, mobility or volume 
through treatment and short-term 
effectiveness; in that event, the least 
costly of the comparably effective 
alternatives would be identified as cost­
effective while the others would not. 
However. because the remedy selection 
process usually involves consideration 
of a range of distinct alternatives that 
generally vary in their effectiveness and 
cost. most often e comparative analysis 
of the relationship between.the overall 
effectiveness of the alternatives and 
their costs will be required to determine 
which alternatives are cost-effective 
(i.e.. provide overall effectiveness 
proportional to their costs). 

One commenter suggested adding the 
following to proposed § 300.430(£)(3): 
"Remedies selected shall be cost­
effective relative to other alternatives. 
In evaluating the cost-effectiveness of 
proposed alternatives, EPA shell take 
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into account the total short- and long­
term cost of such actions. including the 
costs of operation and maintenance for 
the entire period during which such 
activities will be required. A cost­
effective remedy is one with costs 
proportional to the remedy"s overall 
effectiveness." 

EPA has not incorporated the entire 
auggested statement into the rule. EPA 
believes the commenter's statement is 
too narrow, because several types of 
costs are factored into the evaluation of 
the cost of the remedy during the 
detailed analysis. These costs include, 
but are not limited to, the direct and 
indirect costs identified by the 
commenter. Also. the language does not 
reflect that overall effectiveness · 
involves a composite of effectiveness 
factors, i.e., long-term effectiveness and 
permanence, toxicity, mobility or 
volume reduction through treatment, 
and short-term effectiveness. EPA does 
agree with the commenter that a cost­
effective remedy is one with costs 
proportional to the remedy's overall 
effectiveness. A more detailed 
discussion of the types of costs that may 
be considered is included in EPA's RI/ 
FS guidance (cited above). 

One commenter argued that because 
the requirement that all remedies be 
cost-effective is unconditional, should 
EPA select a remedy requiring treatment 
techniques that are more stringent than 
health based ARARs or the 10-• to 10-6 

acceptable risk range. EPA must 
demonstrate the ability of the 
techniques to provide meaningful and 
necessary risk reductions at a 
reasonable cost. Although EPA 
generally will not select a remedial 
action specifically to achieve a risk level 
below 10- 6 (e.g.. 10-'). technology used 
in implementing the selected remedy 
could actually achieve additional risk 
reduction (e.g .. 10-'). EPA agrees with 
the commenter that as with any remedy 
aelected under CERCLA section 121, a 
remedy selected with a risk level below 
io-'must be cost-effective (and meet 
the other requirements of section 121). 

Another commenter suggested that 
EPA add language to the rule stating 
that EPA shall select a remedy with 
associated risk lower than 10-4 only 
when necessary for protection of human 
health or the environment or compliance 
with ARARs. or if EPA can demonstrate 
that such risk reductions can be 
achieved at a reasonable cost. In 
response. EPA explains that once levels 
are established for carcinogens that will 
aatisfy ARARs. EPA will consider 
cumulative or synergistic effects from 
multiple contaminants or multiple 
exposures. For carcinogens without 

ARARs. io-' is a point of departure from 
which technical, uncertainty and 
exposure factors are used to establish 
preliminary remediation goals. which 
include a target risk level. Final 
remediation goals are determined in the 
remedy selection decision by balancing 
the major trade-offs among the 
alternatives based on the evaluation 
criteria [as described in 
§ 300.430(f)(l)[ii)), which will establish 
the apecific level within the acceptable 
risk range the remedy will be designed 
to achieve. {See preamble discussion 
above on risk range.) 

One commenter requested 
clarification that the cost-effectiveness 
requirement applies equally to Fund­
financed and PRP-financed remedies. 
However, several other commenters 
asserted that the cost-effectiveness 
requirement pertains only to remedies 
that EPA intends to seek from PRPs or to 
fund itself. When the PRPs are 
proposing a remedy, according to these 
commenters, cost-effectiveness is a 
matter only for the PRPs, not the 
government. 

EPA provides the following 
clarification. The statutory requirement 
that each remedy selected be cost­
effective applies to all Fund-financed as 
well as all PRP-financed remedies under 
CERCLA. 

3. Cost ond practicability. Some 
commenters requested clarification of 
the proper analysis of trade-offs 
between cost-effectiveness and the 
practical limitations of treatment 
technologies on one hand, and the 
mandate to utilize treatment to the 
maximum extent practicable on the 
other. In addition, one commenter wrote 
that the proposed process blurs the two 
concepts of cost-effectiveness and 
practicability. Some commenter& noted 
that cost must be considered in 
determining what is "practicable." EPA 
responds that cost is considered in 
making both findings as are certain 
other criteria. Cost is considered in 
determining cost-effectiveness to decide 
which options offer a reasonable value 
for the money in light of the results they 
achieve. Cost differences must also be 
considered in the context of all other 
differences between alternatives to 
reach a conclusion as to which 
alternative, all things considered, 
provides the most appropriate solutions 
for the site or site problem. It is this 
judgment that determines the maximum 
extent to which permanent solutions 
and treatment are practicable for the 
aite or site problem being addressed. 
Criteria other than cost that are also 
used to make both findings are long­
term effectiveness and permanence, 

reduction in toxicity, mobility or volume 
through treatment, and short-term 
effectiveness. However, the 
determination of "practicability" also 
takes into account the implementability 
of the remedy and state and community 
acceptance. 

In response to the comment that EPA 
may not select a nqn-permanent remedy 
if a permanent remedy is practicable, 
EPA notes that the final balancing by 
which the remedy is selected decides, 
from among protective, cost-effective 
alternatives, the extent to which 
permanent solutions and treabnent are 
practicable for the site. EPA must select 
an alternative providing the maximum 
permanence and treabnent practicable. 
EPA uses the balancing and modifying 
criteria to determine what is practicable. 
A commenter indicated that PRPs must 
be required to clean up the released 
hazardous substances to the maximum 
extent practicable. EPA agrees: PRP 
cleanups are subject to the same 
standards as Fund-financed remedial 
actions. 

Several commenters addressed 
specifically the statutory mandate to 
utilize permanent solutions and 
alternative treabnent technologies or 
resource recovery technologies to the 
maximum extent practicable. One 
commenter suggested establishing this 
statutory mandate as· a threshold 
criterion. Similarly, another commenter 
argued that since the concepts of 
protection of hwnan health and the 
environment, cost-effectiveness. and the 
preference for permanent solutions and 

· 'alternative treatment technologies or 
-resource recovery technologies are 
specifically grouped together by 
Congress, these criteria should be 
balanced with each other in the same 
context in the remedy selection process 
of the NCP. The commenter urged 
elimination of the distinctions between 
the threshold and primary balancing 
criteria. 

EPA believes that it has established 
an appropriate process for addressing 
all these provisions, first by identifying 
protective, ARAR-compliant 
alternatives eligible for selection. and 
then by balancing tradeoffs among 
alternatives with respect to the other 
pertinent criteria to identify a cost­
effective alternative that utilizes 
permanent solutions and alternative 
treatment technologies or resource 

. recovery technologies to the maximum 
extent practicable. EPA does not believe 
that it is possible or appropriate to 
address the mandate to utilize 
permanent solutions and treatment to 
the maximum extent practicable as an 
evaluation criterion because this 
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mandate represents a conclusion . 
reached about a remedy on the basis of 
several evaluation factors. 

Some commenters stressed that the 
statute does not require permanent 
solutions or treatment in all cases. 
Another commenter argued different 
criteria should be applied if EPA 
determines that a site is "beyond 
technical and economic remediation." 
EPA agrees that under CERCLA. the 
requirement to select permanent 
solutions and treatment technologies is 
qualified by practicability. This concept 

· ensures selection of remedies 
appropriate to the site problems. 

Some commenters noted that cost 
must be considered in determining what 
is "practicable." As discussed above, 
the cost of the remedy is among the 
factors considered in determining the 
use of permanent solutions and 
treatment to the maximum extent 
practicable. 

4. State and community acceptance. 
One comment believed state and 
community acceptance were 
appropriately categorized as modifying 
criteria. This commenter concluded that 
in the statute Congress did not afford 
the same weight to state and community 
acceptance as the other criteria. Another 
commenter felt that the proposal 
afforded too much weight to state and 
community acceptance and that these 
interests would exercise undue 
influence over the selection of a remedy. 
EPA disagrees with the latter comment. 
CERCLA calls for meaningful state and 
community involvement in selecting the 
remedial action. See. e.g .. sections 117 
and 121(f) of CERCLA. Today's rule 
provides a framework for such 
involvement. EPA notes, however. that 
information on state and community 
acceptance generally will not be 
complete until comments are received 
on the proposed plan. Once all 
comments are evaluated. state and 
community acceptance may prompt 
modifications to the preferred remedy 
and are thus designated modifying 
criteria. In no case will EPA sacrifice 
protection to achieve state and 
community acceptance. 

Several commenters suggested that 
consideration of state acceptance as a 
modifying criterion did not adequately 
take into account stale concerns in 
remedy selection. One commenter 
stated that the proposed approach 
would likely result in state input not 
being factored in until the ROD was 
being prepared. which would be too late 
for addressing serious concerns. For this 
reason. one commenter suggested 
making state acceptance a primary 
balancing criterion. 

EPA believes that the process as 
proposed adequately addresses state 
interests. Often, a state agency may be 
the lead agency for RI/FS activities at a 
site, directly developing. in consultation 
with EPA, the alternatives that will be 
analyzed in detail, and the option that 
will be put forward as the preferred 
alternative in the proposed plan. When 
EPA is the lead agency, states 
participate as the support agency and 
are involved in these same decisions. 
The rule provides for consideration of 
state concerns throughout the remedial 
process. noting that such concerns 
should be reflected, to the extent 
possible. in the proposed plan. However. 
the rule acknowledges that the 
assessment of state concerns may not be 
completed until after the formal public 
comment period has been held and, 
therefore, highlights consideration of 
this criterion in the final remedy 
selection decision. 

EPA received comments urging 
express recognition that Indian tribes 
have the opportunity, along with states, 
to review draft-RI/FS reports prior to 
public review. These commenters 
requested that EPA afford substantial 
deference to Indian tribe and state 
comments on the Rl/FS workplan, the 
ROD and regarding ARARs. In response. 
EPA notes that § 300.515(b) allows 
Indian tribes to be treated the same as 
states in the remedial process if certain 
conditions are met, thus ensuring the 
Indian tribes have the opportunity to 
review and comment on significant 
documents such as Rl/FSs and RODs. 
EPA recognizes the substantial role that 
states and Indian tribes play in the 
remedial process and does not believe 
further emphasis is necessary in the 
remedy selection portion of the rule. 

Several commenters argued that 
community acceptance is a significant 
criterion and should have more 
influence in alternatives evaluation and 
remedy selection. These commenters 
urged that this criterion be made a 
primary balancing criterion. The 
commenters felt that community. as well 
as state concerns. should be considered 
throughout the remedial process, 
highlighting in their comments the desire 
lo participate in the development of RI/ 
FS workplans and to participate in the 
detailed analysis. Similar to the 
concerns expressed on the role of state 
acceptance, some commenters 
cautioned that if community acceptance 
is addressed only at the ROD stage. lack 
of acceptance could result in serious 
conflict between EPA, the state and the 
community. 

EPA agrees that community 
acceptance is extremely important and 

has established a Superfuqd community 
relations program to facilitate 
communication between the community 
and the lead and support agencies. To 
the degree that community acceptance 
of the alternatives is known at the time 
of the proposed plan, it will be taken 
into account in the development of the 
plan. Additionally, the public may 
access the administrative record 
throughout tlie remedial process and 
may voice concerns to the lead agency 
regarding the contents of the documents 
contained in the record at any time. 

Due to the fact that information with 
respect to this factor generally will not 
be complete until after the official public 
comment period, EPA has not included 
community acceptance as a primary 
balancing criterion. A correct 
assessment of community acceptance 
necessarily is based on hearing from the 
community as a whole. Accordingly, 
EPA believes it would be premature to 
address this factor conclusively prior to 
the public comment period, during 
which EPA may hear from citizens who 
have not been vocal earlier during the 
Rl/FS process. Although community 
acceptance is not addressed as early as 
the primary balancing factors. which 
serve as the princi!lal basis for 
determining the preferred alternative. it 
nonetheless is an important factor in 
EPA's final remedy selection decision. If 
community acceptance is known earlier. 
it can be a factor in determining the 
preferred alternative. 

In reference to the five-year review, 
two comrnenters generally endorsed 
EPA's interpretation of the statutory 
provision in the preamble that calls for a 
five year review whenever the selected 
remedy will leave wastes on site above 
levels that allow for unlimited use and 
unrestricted exposure. One commenter 
agreed that the five year review should 
focus on whether the remedy is still 
protective and should consist of an 
examination of monitoring data rather 
than new field investigations. Another 
commenter said that the five year 
review should also examine new 
technologies that may have been 
developed since the remedy was 
implemented, to the extent the remedy is 
not protective. Generally, EPA agrees 
with these comments, and guidance is 
under development to define the five­
year review. EPA agrees that the review 
should generally focus on monitoring 
data. where available. to evaluate 
whether the remedy continues to 
provide adequate protection of human 
health and the environment. New 
technologies will be considered where 
the existing remedy is not protective, 
but the five-year review is not intended 
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as an opportunity to consider an 
alternative to a protective remedy that 
was initially selected. 

As provided in CERCLA section 
120(e)(4), for federal facility sites subject 
to interagency agreements (IAGs) under 
CERCLA section 120, the selection of a 
re.medial action shall be "by the head of 
the relevant department. agency or 
instrumentality and the Administrator 
[of EPA] or, if unable to reach agreement 
on selection of a remedial action, 
selection by the Administrator." This 
provision is incorporated in the final 
rule at § 300.430(0(4)(iii). EPA notes that 
where there are disagreements, EPA 
may invoke the process provided for 
under E.0. 12580, section 10(a), to 
facilitate resolution of issues, or a 
dispute resolution process may be 
specified in the IAG itself. In any case, 
however. the final remedy selection 
decision will be reserved for the EPA 
Administrator, consistent with CERCLA 
sections 120(e)(4) and 120(g). 

Final rule: Section 300.430(f), the 
selection of remedy section of the final 
rule. has been substantially revised from 
the proposed rule in response to 
comments received. Many of these 
changes reflect EPA's attempt to clarify 
the role of the nine criteria during the 
remedy selection process and how the 
selected remedy complies with the 
statutory requirements for Superfund 
remedies. The promulgated rule also 
clarifies the role of the proposed plan 
(§§ 300.430(f)(l)(ii) and 300.430(0(2)) and 
the final remedy selection 
(§ 300.430(£)(4)). taking into 
consideration state and community 
acceptance of the proposed plan. 

1. The rule promulgated today moves 
the discussion of the hierarchy of 
criteria in remedy selection from the 
detailed analysis of alternatives section 
of the proposal rule to the selection of 
remedy section in the final rule 
(I 300.430(f)(l)(i)). The hierarchy 
established in today's rule represents an 
important change from the hierarchy 
described in the preamble to the 
proposed rule. This change makes clear 
that overall protection of human health 
and the environment and compliance 
with ARARs (unless grounds for 
invoking a waiver is provided) are 
threshold criteria that must be satisfied 
by an alternative before it can be 
selected. Long-term effectiveneH and 
permanence; reduction of toxicity, 
mobility. or volume through treatment 
short-term effectiveness; 
implementability; and cost are primary 
balancing criteria. However, today's rule 
places special emphasis on long-term 
effectiveness and permanence, and 
reduction of toxicity, mobility, or volume 

through treatment. during the remedy 
selection (I 300.430(f)(1)(ii)(E)). State 
and community acceptance are 
modifying criteria that may have 
significant input in the final remedy 
selection (I 300.430(f)(4)(i)) and. to the 
degree they are available earlier, may 
affect the development of alternatives 
and the selection of the proposed plan. 
Formal consideration of the modifying 
criteria may not be available until after 
the proposed plan, although informal 
consideration may be made earlier. 

2. Today's rule makes clear that the 
determinations that the remedy is: (1) 
Cost-effective and (2) utilizes permanent 
solutions and alternate treatment 
technologies or resource recovery 
technologies to the maximum extent 
practicable, are separate findings that 
both result from balancing conducted 
during the remedy selection process. 
The final rule also reflects the statutory 
bias against off-site land disposal of 
untreated waste during remedy 
selection. 

Name: Section 300.430(£)(5). 
Documenting the decision. 

Proposed rule: Proposed
I 300.430(£)(2) and (f)(4) (renumbered as 
§ 300.430(£)(5)) required the publication 
of a notice of availability of the 
proposed plan and the final remedial 
action plan. The proposed plan 
describes and solicits comments on the 
preferred remedial action alternative 
and the other alternatives considered. 
Following receipt and consideration of 
public comments on the proposed plan, 
the remedy is selected and documented 
in a ROD. The ROD summarizes the 
problems posed by a site, the technical 
analysis of alternative ways of 
addressing those problems, and the 
technical aspects of the selected remedy 
that are later refined into design 
specifications. The ROD is also a legal 
document that, in conjunction with the 
supporting administrative record. 
demonstrates that the lead and support 
agency decision-making has been 
carried out in accordance with statutory 
and regulatory requirements and that 
explains the rationale by which 
remedies were selected. Finally, RODs 
are important public documents that 
summarize key facts discovered, 
analyses performed. and decisions 
reached by the lead and support 
agencies. The general process of 
documenting decisions is similar for 
either operable units or comprehensive 
remedial actions; however, the content 
and level of detail will vary depending 
on the scope of the action. 

Response to comments: Few 
comments were received on the remedy 
selection documentation requirements. 

In general. those comments requested 
that EPA indicate that the ROD should 
explicitly document how each of the 
nine evaluation criteria have been 
considered and should include the 
reasoning on all key issues addreased in 
the decision process, including the bases 
for remedial objectives and an 
explanation of why ARARs are 
applicable or releYant and appropriate. 
EPA agrees that the consideration of the 
nine evaluation criteria, the reasoning 
behind all key decisions, the bases for 
remedial objectives, and the justification 
of the ARAR determinations should be 
included in the ROD and sufficient 
discussion needs to be included in the 
proposed plan so that the basis for the 
proposed remedy can be clearly 
understood. The ROD should include a 
brief summary of the problems posed by 
the site, the alternatives evaluated as 
potential remedies. the results of that 
analysis, the rationale for the remedial 
action being selected. and the technical 
aspects of the selected action. However, 
EPA believes that proposed 
f 300.430(!)(4) (renumbered as 
I 300.430(£)(5)) already required the 
presentation and discussion of these 
items and that no change to the rule is 
necessary. This section requires an 
explanation of how the nine evaluation 
criteria were used to select the remedy 
and sets forth the following 
requirements for all RODs: 

1. All facts, analysis of facts. and site­
specific policy determinations 
considered in the course of carrying out 
the selection of remedy. 

2. A demonstration that the decision 
was made in accordance with statutory 
and regulatory requirements. The ROD · 
shall discuas how the requirements of 
section 121 of CERCLA have been 
addressed. 

3. A description of the remediation 
goal(a) and/or other performance 
standards that the remedial action is 
expected to achieve. 

4. A description of whether or not 
hazardous substances, pollutants, or 
contaminants will remain at the site at 
levels requiring a five-year review of the 
response action. 

5. A discussion of significant changes 
in the final selected remedy from the 
preferred alternative. A responsiveness 
summary that identifies and responds to 
1ignificant comments should be 
available with the ROD. This 
responsiveness summary should include 
lead agency responses to comments 
made by the support agency, as 
recommended by one commenter. 

In addition, EPA has established 
detailed guidance on proposed plans, 
RODs and other decision documents in 
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"Interim Final Guidance on Preparing 
Superfund Decision Documents" 
OSWER Directive No. 9335.3-02 
(October 1989). 

A commenter recommended deleting 
the phrase "as appropriate" from the 
requirement to document all facts, 
analyses of facts, and site-specific 
policy decisions in the ROD. In 
response, EPA believes that in certain 
situations, some information may not 
need to be included in the ROD, e.g., 
where the information is already 
documented adequately in the 
administrative record. In other cases, a 
document may not be appropriate for 
inclusion in the administrative record at 
all (see the discussion in subpart 1 on 
what is appropriate for inclusion in the 
administrative record). Thus, EPA is not 
removing the phrase "as appropriate" 
from the rule. 

Similarly, this commenter 
recommended that the phrase "as 
appropriate" be deleted from the 
requirement to indicate remediation 
levels, arguing that such levels should 
always be documented in the ROD. EPA 
agrees that whenever remediation 
levels, which have been renamed 
remediation goals, are established they 
should be documented in the ROD. 
However, EPA believes it is necessary 
to retain existing language to provide for 
RODs for interim actions, which may 
not always specify final remediation 
goals. and for decisions that select no 
action, which will not establish 
remediation goals. 

Final rule: Minor clarifying changes 
are being made to proposed 
§ 300.430(f)(4)(renumbered as final 
§ 300.430(£)(5)). The rule notes that the 
documentation in the proposed plan and 
the ROD should be at a level of detail 
appropriate to the site situation. 

Name: Ground-water policy. 
Background: EPA's Superfund 

program uses EPA's Ground-Water 
Protection Strategy as guidance when 
determining the appropriate remediation 
for contaminated ground water at 
CERCLA sites. EPA's Ground-Water 
Protection Strategy establishes different 
degrees of protection for ground waters 
based on their vulnerability, use, and 
value. The goal of EPA's Superfund 
approach is to return usable ground 
waters to their beneficial uses within a 
timeframe that is reasonable given the 
particular circumstances of the site. The 
Superfund remedial process assesses 
the characteristics of the affected 
ground water as the first step in 
deciding the remediation goal for 
ground-water restoration, the timeframe 
within which the restoration will occur, 
and the most appropriate method for 

achieving these goals. A determination 
is made as to whether the contaminated 
ground water falls within Class I, Il, or 
lli. (Guidance for making this 
determination is available in "EPA 
Guidelines for Ground-Water 
Classification" (Final Draft. December 
1986).) 

Reasonable restoration time periods 
may range from very rapid (one to five 
years) to relatively extended (perhaps 
several decades). EPA's preference is for 
rapid restoration, when practicable, of 
Class I ground waters and contaminated 
ground waters that are currently, or 
likely in the near-term to be, the source 
of a drinlcing water supply. The most 
appropriate timeframe must, however, 
be determined through an analysis of 
alternatives. The minimum restoration 
timeframe will be determined by 
hydrogeological conditions, specific 
contaminants at a site, and the size of 
the contaminant plume. If there are 
other readily available drinking water 
sources of sufficient quality and yield 
that may be used as an alternative 
water supply, the necessity for rapid 
restoration of the contaminated ground 
water may be reduced. 

More rapid restoration of ground 
water is favored in situations where a 
future demand for drinking water from 
ground water is likely and other 
potential sources are not sufficient. 
Rapid restoration may also be 
appropriate where the institutional 
controls to prevent the utilization of 
contaminated ground water for drinking 
water purposes are not clearly effective 
or reliable. Institutional controls will 
usually be used as supplementary 
protective measures during 
implementation of ground-water 
remedies. 

For Class I and II ground waters, 
preliminary remediation goals are 
generally set at maximum contaminant 
levels, and non-zero MCLGs where 
relevant and appropriate, promulgated 
under the Safe Drinking Water Act or 
more stringent state standards (see 
ARARs preamble section below on "Use 
of maximum contaminant level goals for 
ground-water cleanups"). CERCLA 
alternate concentration limits may also 
be used if the requirements of CERCLA 
section 122(d)(2)(B)(ii) are met (see 
ARARs preamble section below on "Use 
of alternate concentration limits 
(ACLs).") The method for establishing 
ACLs under CERCLA generally 
considers the factors specified for 
establishing ACLs under RCRA with 
several additional restrictions. The 
ground water must have a known or 
projected point of entry to surface water 
with no statistically significant 
increases in contaminant concentration 

in the surface water. or at any point 
where there is reason to believe 
accumulation of constituents may occur 
downstream. In addition, the remedial 
action must include enforceable 
measures that will preclude human 
exposure to the contaminated ground 
water at any point between the facility 
boundary and all known and projected 
points of entry of such ground water into 
surface water. ­

The Superfund program will usually 
consider several different alternative 
restoration time periods and 
methodologies to achieve the 
preliminary remediation goal and select 
the most appropriate option (including 
tht! final remediation goal) by balancing 
tradeoffs of long-term effectiveness, 
reductions of toxicity, mobility, or 
volume through treatment, short-term 
effectiveness, implementability, and 
cost. 

For Class m ground water (i.e., ground 
water that is unsuitable for human 
consumption-due to high salinity or 
widespread contamination that is not 
related to a specific contamination 
source-and that does not have the 
potential to affect drinkable or 
environmentally significant ground 
water), drinking water standards are not 
ARAR and will not be used to determine 
preliminary remediation goals. 
Remediation timeframes will be 
developed based on the specific site 
conditions. The beneficial use of the 
ground water (e.g., agricultural or 
industrial use), if any, is determined; 
and the remediation approach will be 
tailored for returning the ground water 
to that designated use. Environmental 
receptors and systems may well 
determine the necessity and extent of 
ground-water remediation. In general, 
alternatives for Class III ground water& 
will be relatively limited and the focus 
may be, for example, on preventing 
adverse spread of the significant 
contamination or source control to 
prevent exposure to waste materials or 
contamination. 

Widespread contamination due to 
multiple sources is handled in a special 
way by the Superfund program. At most 
NPL sites, program policy is to 
determine contributors to the aquifer 
contamination, and involve them in the 
overall response action. EPA will take 
the lead role in managing the overall 
response if the NPL site is the primary 
contributor to the multiple-source 
problem. In the case of areawide 
ground-water contamination caused by 
multiple sources, Superfund 
participation in the overall ground-water 
remediation will be proportional to the 
contribution the NPL site(s) makes to the 



Federal Register / Vol. 55, No. 46 / Thursday, March 8, 1990 · / Rules and Regulations 8733 

area wide problem, to the extent it can 
be determined. EPA may also take any 
action necessary to protect human 
health and the environment, such as 
providing alternate water supplies or 
wellhead treatment, if there is a threat 
to human health and the environment. 

Response to comments: The use of the 
Ground-Water Protection Strategy as a 
framework for Superfund ground-water 
response actions was the subject of 
many comments. Some commenters 
stated that the use of the strategy, and 
the Guidelines for Ground-Water 
Classification that support the strategy, 
was ill-advised and possibly illegal. 
Others supported the use of the strategy 
and classification guidelines, and a third 
group supported their use, provided site­
specific decision-making concerning 
appropriate remediation was 
maintained. In response, part of the 
strategy is a scheme for classifying 
ground waters according to their 
beneficial uses. The Superfund program 
uses this scheme as a framework to help 
decide the level of remediation that is 
appropriate for that ground water. For 
the most highly valued uses. such as 
drinking water. the most rapid 
remediation will be employed. to the 
extent practicable. Ground water that is 
naturallv unusable because of 
charact~ristics such as high salinity may 
not be actively remediated. 

Commenters questioning or objecting 
to the use of the Guidelines for Ground­
Water Classification noted that the 
guidelines have not received adequate 
notice and comment for rulemaking and 
have not been formally promulgated. 
One of those commenters stated that the 
proposed NCP improperly makes the 
Ground-Water Protection Strategy into a 
··super ARAR .. EPA disagrees that 
either the Ground-Water Protection 
Strategy or the Guidelines for Ground­
Water Classification are an ARAR. The 
strategy provides overarching guidance 
that EPA considers in deciding how best 
to protect human health and critical 
environmental systems threatened by 
contaminated ground water. EPA 
developed guidelines. consistent with 
the strategy. as guidance to apply the 
classification system. The guidelines are 
used by the Superfund program as 
guidance to help make decisions on the 
level of cleanup necessary for ground 
water at Superfund sites. The guidelines 
are not used as strict requirements. 

As noted above, the strategy, and the 
guidelines that help implement the 
strategy. are not ARARs. Rather, they 
help define situations for which 
standards may be applicable or relevant 
and appropriate and help set goals for 
ground-water remediation. At every site, 

EPA must decide the appropriate level 
of remediation necessary to protect 
human health and the environment and 
determine what requirements are 
ARARs based on the beneficial use of 
the ground water and specific conditions 
of the site. The guidelines are not a 
means of circumventing the selection of 
a remedy that will protect human health 
and the environment; they are only tools 
to apply the ground-water strategy. Site­
specific decisions will need to be 
justified in the proposed plan and the 
public will have an opportunity to 
comment on EPA's findings and 
proposed actions at that time. 

One commenter said that the use of a 
ground-water classification system 
would inappropriately insert cost into 
cleanup decisions. EPA disagrees. The 
cost of remediation does not affect the 
determination of the highest beneficial 
use of the ground water and 
consequently does not affect the 
classification. However, all remedies 
must be cost-effective, which may affect 
the effort exerted to achieve the 
remediation goals in a shorter 
timeframe. A commenter requested that 
EPA include cost as an explicit factor in 
determining when aggressive measures 
will be used to address ground-water 
contamination. EPA believes this is 
unnecessary. Cost-effectiveness is 
sufficiently addressed through the 
determination that remedies, including 
ground-water actions, are cost-effective. 

One commenter opposed the 
classification guidelines stating that the 
use of the guidelines is to argue against 
restoring Class III ground waters. 
Unfortunately, EPA has a limited budget 
to clean up the many sites for which it 
has responsibility. Because Class III 
ground waters already contain high 
levels of salinity, hardness, or other 
chemicals; have no beneficial use to 
humans or environmental ecosystems; 
and have a low degree of 
interconnection with Class I or II ground 
waters (i.e., neither humans nor the 
environment are threatened by 
contamination in these ground waters), 
EPA believes that scarce resources can 
better be spent cleaning up sites and 
ground waters that do pose a threat to 
human health and the environment. 
Several commenters supported the use 
of the differential ground-water 
protection and noted that CERCLA 
section 121(d)(2)(B)(i) refers to "the 
designated or potential use" of the 
ground water in determining cleanup 
levels, reflecting Congress' intent to 
apply varying cleanup standards to 
different kinds of ground water. 

Several commenters, while supporting 
EPA's position that remediation levels 

for ground water will depend on the 
beneficial use of the ground waters, 
expressed concern about the 
implementation of the ground-water 
guidelines. Several commenters said 
that ground-water classification should 
only be done by the states (which for 
these purposes includes federally 
recognized Indian tribes or local 
governments). Another commenter 
stated that classification by a slate 
should supersede EPA's classification of 
ground water unless EPA's classification 
would require a more stringent cleanup. 
EPA basically agrees; and to the degree 
that the state or local governments have 
classified their ground water, EPA will 
consider these classifications and their 
applicability to the selection of an 
appropriate remedy. 

EPA will make use of state 
classifications when determining 
appropriate remediation approaches for 
ground water. When EPA must classify 
ground water for a Superfund action, 
that classification is only used to 
determine the scope of site-specific 
remedial actions and has no bearing 
outside of the Superfund action. It is not 
used by Superfund to provide regional 
classification of ground waters. 
Classification of ground waters is only 
done to the extent it guides remedy 
selection. 

If a state classification would lead to 
a less stringent solution than the EPA 
classification scheme, then the 
remediation goals will generally be 
based on EPA classification. Superfund 
remedies must be protective. If the use 
of state classification would result in the 
selection of a nonprotective remedy, 
EPA would not follow the state scheme. 

Two commenters argued that ground­
water classification and remediation 
decisions should be based on current 
uses of the ground water, not just 
ground-water characteristics (i.e., 
potential use of the ground water). EPA 
disagrees. It is EPA policy to consider 
the beneficial use of the water and to 
protect against current and future 
exposures. Ground water is a valuable 
resource and should be protected and 
restored if necessary and practicable. 
Ground water that is not currently used 
may be a drinking water supply in the 
future. 

Another major focus of comments was 
the issue of whether natural attenuation 
was an appropriate method for dealing 
with ground-water contamination. The 
comments reflect two points of view: 
one that supports natural attenuation as 
a reasonable and cost-effective means 
of remediating contaminated ground 
water and another that believes natural 
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attenuation is an inadequate method of 
cleanup. 

Those comm enters supportive of the 
use of natural attenuation as a method 
of addressing ground water recognize 
that ground·water extraction and 
treatment ("pump and treat") is 
generally the most effective method of 
reducing concentrations of highly· 
contaminated ground water, but note 
that pump and treat systems are less 
effective in further reducing low levels 
of contamination to achieve remediation 
goals. These comrnenters suggest that 
natural attenuation may play a vital role 
in achieving the final increment of 
cleanup once pump and treat systems 
reach the point of diminishing returns. 
EPA agrees with the understanding 
reflected in these comments that active 
ground-water restoration may not 
always be able to achieve the final 
increment of cleanup in a timeframe that 
is reasonable. It is in recognition of the 
possible limitations on the effectiveness 
of pump and treat systems that EPA's 
approach provides for periodic 
evaluation of such systems and allows 
for the use of natural attenuation to 
complete cleanup actions in some 
circumstances. In some cases, proposed 
ground-water remediation goals may not 
be achievable. In these cases. it will be 
appropriate to modify the remediation 
goal to reflect limitations of the 
response action. 

Several commenters suggested that 
EPA use institutional controls and 
natural attenuation to address ground­
water contamination where human 
exposure to contaminated ground water 
is not currently occurring but potentially 
may occur. One commenter suggested 
that. in this situation. all ground-water 
remedies should be compared with 
natural attenuation. In response, during 
the analysis of remedial alternatives 
and remedy selection, EPA considers the 
current and potential use of the ground 
water. Natural attenuation is generally 
recommended only when active 
restoration is not practicable, cost­
effective or warranted because of site­
specific conditions (e.g .. Class III ground 
water or ground water which is unlikely 
to be used in the foreseeable future and 
therefore can be remediated over an 
extended period of time) or where 
natural attenuation is expected to 
reduce the concentration of 
contaminants in the ground water to the 
remediation goals-levels determined to 
be protective of human health and 
sensitive ecological environments-in a 
reasonable timeframe. Further. in 
aituations where there would be little 
likelihood of exposure due to the 
remoteness of the site. alternate points 

of compliance may be considered, 
provided contamination in the aquifer is 
controlled from further migration. The 
selection of natural attenuation by EPA 
does not mean that the ground water 
has been written off and not cleaned up 
but rather that biodegradation, 
dispersion, dilution. and adsorption will 
effectively reduce contaminants in the 
ground water to concentrations 
protective of human health in a 
timeframe comparable to that which 
could be achieved through active 
restoration. Institutional controls may 
be necessary to ensure that such ground 
waters are not used before levels 
protective of human health are reached. 

Commenters opposed to natural 
attenuation do not find this method an 
acceptable substitute for treatment, 
noting that many contaminants at 
Superfund sites are not readily degraded 
in the subsurface. EPA agrees that 
natural attenuation will not provide 
contaminant reduction in all cases and 
that in many situations natural 
attenuation will not be appropriate as 
the sole remedial action. Factors that 
affect the ability of natural attenuation 
to effectively reduce contaminant 
concentrations include the biological 
and chemical degradability of the 
contaminants, the physical and chemical 
characteristics of the ground water, and 
physical characteristics of the geological 
medium. 

In addition to objecting to the use of 
natural attenuation. some commenters 
provided specific examples of where 
they would consider rapid restoration of 
ground water to be necessary, such as 
water that feeds into, or that is 
interconnected with, sensitive or 
vulnerable aquatic ecosystems or where 
contaminated ground water results in 
vapors that impact nearby buildings. 
Under current policy, EPA determines 
remediation timeframes that are 
reasonable given particular site 
circumstances. Some "ecologically vital" 
ground water that feeds into or is 
interconnected with sensitive or 
vulnerable aquatic ecosystems is treated 
as a Class I ground water and actively 
restored, to the extent practicable. In 
addition, ground waters in designated 
wellhead protection areas are also to be 
treated as Class I ground waters and 
will be rapidly restored, to the extent 
practicable. Contamination of buildings 
due to soil vapors from ground water 
will be addressed on a site-specific 
basis and, if determined to be a 
continuing source of contamination, 
contaminated ground water will be 
actively restored, to the extent 
practicable. In contrast, such factors as 
location, proximity to population, and 

likelihood of exposure may allow much 
more extended timeframes for 
remediating ground water. 

One commenter felt that more 
realistic assumptions and models were 
needed to calculate restoration times. 
The commenter believes EPA uses 
unrealistic and unproven models that 
result in overly optimistic estimates of 
restoration timeframes. Another 
commenter requested clarification on 
the technical feasibility of active 
ground-water restoration. 

In response, EPA notes that it is 
engaged in ongoing research and 
evaluation of the effectiveness of 
ground-water pump and treat systems. 
This analysis has confirmed the 
effectiveness of plume containment 
measures in preventing further migration 
and of pump and treat systems in 
achieving significant reductions of 
ground-water contamination. 
"Evaluation of Grolllld-Water Extraction 
Remedies," EPA No. 540.2-89 (October 
1989). However, this analysis also 
indicates the significant uncertainty 
involved in predicting the ultimate 
effectiveness of ground-water pump and 
treat systems. In many cases, this 
uncertainty warraJ\ts inclusion of 
contingencies in remedy selection 
decisions for contaminated ground 
water. Where uncertainty is great, a 
phased approach to remediation may be 
most appropriate. Such phasing might 
involve initial measures to contain the 
contaminant plume followed by 
operation of a pump and treat system to 
initiate contaminant removal from the 
ground water and to gain a better 
understanding of the ground-water 
system at the site. The decision as to the 
ultimate remediation achievable in the 
ground water would be made on the 
basis of an evaluation of the 
effectiveness of the pump and treat 
system conducted after a defined period 
of time. EPA's "Guidance on Remedial 
Action for Contaminated Ground Water 
at Superfund Sites" (December 1988) 
discusses factors that may be 
considered in establishing restoration 
timeframes. 

To reflect the fact that restoration of 
ground water to beneficial use may not 
be practicable, the expectation from the 
preamble to the proposal that will be 
incorporated in today's rule bas been 
modified. The expectation concerning 
ground-water remediation now indicates 
that when ground-water restoration is 
not practicable, remedial action will 
focus on plume containment to prevent 
contaminant migration and further 
contamination of the ground water, 
prevention of exposures. and evaluation 
of further risk reduction. 
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Another commenter contends that 
language in the preamble to the 
proposed rule creates the impression 
that active restoration is not practicable 
in fractured bedrock aquifers, which 
they stated was technically incorrect 
and inaccurately reflects other work in 
progress within EPA. EPA is clarifying 
that all of the factors listed as 
potentially making active ground-water 
restoration impracticable, including the 
existence of fractured bedrock or Karst 
formations, widespread plumes from 
non-point sources, particular 
contaminants (e.g .• dense non-aqueous 
phase liquids), and physicochemical 
limitations (e.g., interactions between 
contaminants and aquifer material), are 
only examples of situations that may 
make active ground-water restoration 
difficult or impracticable. The presence 
of any of these situations does not mean 
that active restoration of ground water 
is presumptively impracticable and 
should not be considered; the decision 
of what ground water is or is not 
practicable to restore should be made 
on a site-specific basis. 

Final rule: An expectation regarding 
restoration of ground water has been 
added in § 300.430(a)(l)(iii)(F). 

Section 300.435. Remedial Design/ 
Remedial Action. Operation and 
Maintenance 

Name: Section 300.435(b )(1 ). 
Environmental samples during RD/RA. 

Proposed rule: The proposed remedial 
design/remedial action (RD/RA) section 
did not discuss QA/QC requirements for 
chemical and analytical testing and 
sampling procedures associated with 
samples taken during the RD/RA for the 
purpose of determining whether cleanup 
action levels. as specified in the ROD, 
are achieved. 

Discussion: Sampling and analysis 
plans prepared during the Rl/FS are 
required, under final § 300.430(b)(B), to 
follow a process ensuring that data of 
sufficient quality and quantity is 
obtained, and that such sampling and 
analysis plans be reviewed and 
approved by EPA. In order to encourage 
consistency between the QA/QC of the 
sampling data generated during the Rl/ 
FS which is relied upon when 
determining cleanup action levels in the 
ROD, and confirmatory sampling data 
used to ensure that cleanup action levels 
are met during the RD/RA, EPA has 
decided that the QA/QC requirements 
for cleanup action level samples under 
the Rl/FS generally should also apply to 
those taken during the RD/RA. 

Final rule: The following section is 
added to the final rule in§ 300.43S(b)(1) 
to encourage consistency between the 

QA/QC of RI/FS and RD/RA samples 
taken for the purpose of cleanup action 
levels: 

Those portions of RD/RA sampling and 
analysis plans describing the QA/QC 
requirements for chemical and analytical 
testing and sampling procedures of samples 
taken for the purpose of determining whether 
cleanup action levels specified in the ROD 
are achieved. generally will be consistent 
with the requirements of§ 300.430(b){8). 

Name: Section 300.43S(d). Contractor 
conflict of interest. 

Proposed rule: EPA proposed new 
§ 300.435(d) on contractor conflict of 
interest for RD/RA and O&M activities 
which are Fund-financed. It states that 
potential contractors will be required to 
provide information on their status and 
on the status of their parent companies, 
affiliates. and subcontractors as 
potentially responsible parties at the 
site, and that all such information must 
be provided and disclosed before. and 
after (if so discovered) submission of 
their bid or proposal or contract award. 
It further provides that the lead agency 
should evaluate the information prior to 
contract award and determine that 
either: (1) No conflict of interest exists 
which would affect their performance; 
or (2) a conflict of interest exists which 
prevents them from serving the best 
interests of the state or federal 
government. If such a conflict of interest 
exists, the offeror or bidder may be 
declared to be a "nonresponsible" or 
"ineligible" offeror or bidder in 
accordance with appropriate acquisition 
regulations and the contract may be 
awarded to the next eligible offeror or 
bidder. The preamble to the proposed 
rule noted that the lead agency may opt 
for actions less severe than denial of the 
contract award for situations in which 
the contractor's role at the site has been 
very minor or is not yet determined (53 
FR51453). 

In the enfm:cement context. PRPs may 
undertake remedial actions under 
consent decrees or court orders. and 
EPA commits significant oversight 
dollars to such actions to ensure that the 
inherent conflict of interest does not 
affect the proper conduct of the remedial 
action. By contrast. in Fund-financed 
situations, EPA does not, as a routine 
measure, commit significant dollars for 
oversight. This provision would alert 
EPA to potential conflict of interest 
situations at Fund-lead sites, and allows 
EPA to decide if it is cost-effective to 
award the contract and provide 
additional oversight. 

Response to comments: A few 
commenters requested that EPA provide 
more detailed guidance on the 
circumstances under which a contractor 
would be determined nonresp·onsible or 

ineligible. One commenter believed that 
EPA did not intend the proposed 
regulation to be read so restrictively as 
to result in an automatic determination 
of being "nonresponsible", and 
requested additional guidance regarding 
the circumstances under which a 
contractor's status as a PRP is 
considered likely to affect contract 
performance. The -commenter argued 
that EPA has not stated in the proposal 
why status as a PRP necessarily raises a 
conflict of interest as defined in the 
federal acquisition regulations (FAR). A 
few commenters recognized that a 
potential for conflict of interest might 
exist if a PRP selects a remedy for a site, 
or possibly if a design were conducted 
by a PRP. However, for situations 
involving implementation of a chosen 
remedy, these commenters felt it was 
unlikely that such conflict of interest 
would occur, and requested a detailed 
discussion of bow a construction 
contractor's objectivity would be 
affected by its status as a PRP. A 
commenter noted that EPA might err on 
the side of an automatic exclusion of a 
contractor from conducting the remedial 
action if such detailed discussion is not 
provided in the preamble or final rule; 
such actions would thus significantly 
reduce competition for Superfund 
contracts and consequently increase 
costs. 

Another commenter felt that 
implementation of oversight by the lead 
agency would alleviate EPA's concerns 
that the contractor would not serve the 
government's best interests. The 
commenter also noted that EPA should 
apply the rule only prospectively. in 
order to avoid problems associated with 
disqualifying a contractor who is 
already undertaking work. 

EPA agrees that it does not intend the 
proposed regulation to be read so 
restrictively as to result in automatic 
determinations of a PRP being 
considered "nonresponsible" or 
"ineligible". However. EPA's use of 
contractors with conflicts of interest in 
the Superfund program has been a major 
issue of concern over the past several 
years. After a review of existing EPA 
policies and procedures covering the 
Superfund contracting program along 
with interviews with both internal and 
external parties having knowledge of 
EPA's administrative procedures 
regarding conflict of interest. 
I 300.435( d) was proposed because it 
was determined that EPA's procedures 
for this issue need strengthening in order 
to avoid conflicts in the future. 

EPA is concerned with hiring 
contractors (or their subcontractors) to 
implement remedial actions under those 
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situations where a significant potential 
exists that such activity could 
significantly affect the success of the 
lead agency's ongoing or potential cost 
recovery or litigation efforts. or 
significantly impact the contractor's 
own liabilities. For example. actions 
such as the gathering. uncovering or 
documentation of evidence might be a 
standard task of a remedial action 
contractor at sites with potential for cost 
recovery. Contractors or subcontractors 
with conflicts of interest might not be 
completely objective or impartial when 
performing this work if evidence with 
unfavorable ramifications towards the 
contractor was encountered. 
Contractors or subcontractors with 
conflicts might also be tempted to 
recommend cost-saving measures that 
are not environmentally protective, in 
order to lower their potential cost share. 

The lead agency usually conducts 
oversight of PRP-lead RD/RA projects in 
order to ensure that the RD/RA effort is 
proceeding in a manner "".hich assures 
compliance with the requirements of the 
applicable record of decision and 
enforcement order or decree. However, 
at Fund-lead sites. EPA does not 
routinely engage in the level of scrutiny 
that mav be necessary to prevent (or 
discove~) actions motivated by the 
liability interests of the contractor. Thus. 
at a minimum. EPA needs to discover 
conflicts of interest that may warrant 
additional scrutiny: accordingly. 
disclosure requirements are necessary 
for Fund-lead projects. 

In some cases. EPA may decide that 
even though a conflict of interest with a 
potential contractor ?r ~RP.exists. o~her 
considerations may 1ushfy its selecllon 
as a governmental contractor. Examples 
of such considerations include the 
uniqueness of site conditions. remedy, 
or the PRP"s prior involvement at the 
site. the limited extent of potential 
liability of the contractor (or affiliate), or 
situations involving a significant 
potential for decreased competition or 
cost savings to the government (for 
example, if the contractor were the best 
offeror). In these situatio~s. the lead 
agency might try to find an approach to 
mitigate such circumstances, ask . 
offerors to list conflicts as well as thell' 
proposed steps they would take to 
lessen the conflict, or increase the level 
of oversight normally associated with 
that activity. In other cases, however, 
the lead agency might decide that the 
nature of the conflict overrides the 
potential benefits which could be 
realized by use of such contractors. and 
that governmental oversight might not 
successfully address this concen_i. Th_e 
lead agency will evaluate each s1tuat1on 

on a case-by-case basis through the 
careful exercise of judgement and the 
weighing of a variety of factors based on 
the specifics of the situation being 
reviewed. 

In making and implementing these 
decisions under direct federal 
procurement, federal agencies are 
required to comply with the procedures 
set out in the applicable federal 
acquisition regulations. See FAR 9.507. 
EPA acquisitions are governed by 48 
CFR 1509.507, which are consistent with 
the FAR. State procurements should 
follow the applicable state acquisition 
regulations in making and im~lementing 
these decisions; these regulations should 
be consistent with the applicable federal 
regulations. 

EPA also does not agree that the lead 
agency should apply this section of the 
rule prospectively only. The same risks 
that exist from prospective contracts 
exist with regard to contracts underway. 
EPA. other federal agencies and state 
contracting officers should review 
existing remedial action contracts and 
determine whether the requirements set 
forth in this regulation are provided for 
in those contracts. Where it is 
determined to be appropriate, these 
government agency contrac~g offi~ers 
should modify existing remedial action 
contracts to ensure that contractors 
already undertaking federally funded 
work will be required to submit 
information under this section regarding 
any potential conflicts of interest. If EPA 
determines that a conflict does exist. the 
agency will decide on a case-by-case 
basis what action is appropriate. 

Final role: Proposed § 300.435(d) is 
revised as follows to better define the 
circumstances under which the lead 
agency would determine wh~ther a 
conflict of interest would exist. and to 
more accurately reflect possible EPA 
actions in response to such a finding: 

(d] Contractor confiict ofinteresL (1) For 
Fund-financed RD/RA and O&M activities, 
the lead agency shall: 

(i] Include appropriate language in the 
1olicitation requiring potential prime 
contractors to submit information on their 
1tatus, as well as the status of their 
1ubcontractors, parent companies, and 
affiliates. as potentially responsible parties at 
the 1ite. 

(ii] Require potential prime contractors to 
certify that, to the beat of their knowledge, 
they and their potential subcontractors, 
parent companies. and affiliates have 
disclosed all information described in 
I 300.435(d](1)(i] or that no such information 
exists. and that any such information 
discovered after submission of their bid or 
proposal or contract award will be disclosed 
immediately. 

(2) Prior to contract award, the lead agency 
1hall evaluate the information provided by 
the potential prime contractors and: 

(i) Determine whether they have conflicts 
of interest that could significantly impact the 
performance of the contract or the liability of 
potential prime contractors or subcontractors. 

(ii) If a potential prime contractor or 
1ubcontractor has a conflict of interest that 
cannot be avoided or otherwise resolved. and 
using that potential prime contractor or 
subcontractor to conduct RD/RA or O&M 
work under a Fund-financed action would not 
be in the best interests of the state or federal 
government. an offer or bid contemplating 
use of that prime contractor or subcontractor 
may be declared nonreaponaible or ineligible 
for award in accordance with appropriate 
acquisition regulations, and the contract may 
be awarded to the next eligible offeror or 
bidder. 

Name: Sections 300.5 and 300.435(£). 
Operation and maintenance. 

Proposed role: EPA proposed a new 
section that discusses operation and 
maintenance [O&M), the final step in the 
remedial process. Proposed § 300.435(f) 
stated that for remedial actions which 
use treatment or other measures to 
restore ground or surface waters, the 
operation of such facilities until a level 
protective of human health or the 
environment is achieved, or for up to 10 
years after construction/start-up._ 
whichever is earlier. will be considered 
part of the remedial action. EPA pays up 
to a 90 percent cost share for reme~al 
action· activities necessary after this 
period' would be considered operation 
and maintenance [O&M) under 
§ 300.435[f)(2) of the proposed rule, and 
CERCLA section 104[c)(6). 

Proposed § 300.43S(f)[3)(renumbered 
as final§ 300.435(f](4)) made clear that 
the following would not be considered 
necessary measures to restore 
contaminated ground or surface water, 
and thus would not be eligible for up to 
10 years cost-share: "[i) Source control 
measures initiated to prevent 
contamination of ground or surface 
waters; and [ii) Ground or surface water 
measures initiated for the primary 
purpose of providing a drinking wat~r 
1upply, not for the purpose of restonng 
ground water." Proposed§ 300.435(£)(4) 
(revised and renumbered as final 
§ 300.435(f)(3)) then noted that "The 10­
year period will begin ~nee ~e.~OD has 
been signed, construction activiti~s have 
been completed. and the remedy 1s 
operational and functional." 

Response to comments: EPA received 
1everal comments raising concerns with 
the proposed rule. Since most 
commenter& were concerned with 
particular sub-components of this issue, 
EPA will respond separately to issues 
on each aub-component. Revisions to 
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proposed § § 300.5 and 300.435(£) will be 
discussed at the end of these sections. 

1. Source control maintenance 
measures. Several commenters argued 
that EPA has misinterpreted Congress's 
intent and does not have statutory 
authority in excluding source control 
maintenance measures from federal 
funding through the cost-sharing 
provisions for remedial actions. Some 
felt that Congress intended that source 
control maintenance measures (e.g., 
landfill cap maintenance and leachate 
collection and treatment) should be 
considered necessary to the proper 
functioning of measures restoring 
ground-water quality (e.g., ground-water 
pump/treat), and thus should be 
included within the coverage of 
CERCLA section 104(c)(6). These 
commenters reason that if source 
control maintenance measures are not 
operated, no restoration would occur, 
the protection of public health would not 
be assured, and water quality would not 
improve. Several commenters also 
argued that excluding "source control 
measures" is much too broad and 
requires clarification and examples. and 
stated that the example used in the 
proposed rule describing leachate 
control systems for containment units 
(53 FR 51453-54) exemplifies ground 
water restoration as well as source 
control. Another felt that the only 
example of a source control measure 
which would have operation and 
maintenance costs fully funded by the 
states would be a leachate collection 
system as found in a RCRA Subtitle C 
landfill. 

In response. EPA has decided as a 
matter of policy not to fund the 
operation and maintenance of source 
control measures (e.g., landfill cap 
maintenance, leachate collection/ 
treatment. gas collection/treatment) 
once such measures become operational 
and functional. EPA believes that source 
control maintenance measures should 
be treated like other O&M activities 
under CERCLA section 104(c)(6)(see 
preamble discussion on § 300.510[c)(1) 
below). 

As a threshold matter. it is important 
to note that EPA will continue to fund 
the construction of the source control 
measures themselves (e.g., construction 
of the landfill cap or leachate collection 
system). As EPA noted in the preamble 
to the proposed NCP. EPA intends to 
pay up to a 90 percent Fund share for all 
source control measures until 
"completion of construction of a source 
control system, and • • • the system is 
operational and functioning properly" 
(53 FR 51454). After that point, when the 
system is simply being maintained and 

the contamination from the source is 
being controlled. the O&M phase begins 
for these measures, and EPA believes 
that it would be inappropriate for the 
Fund to continue to pay for such 
activities. 

Congress made clear in CERCLA 
section 104(c)(6) that certain ground or 
surface water restoration actions would 
be considered "remedial action" (such 
that, under EPA policy, EPA would pay 
up to a 90 percent cost share) as 
compared to "O&M" (for which the 
states pay all costs under a long­
standing EPA policy). EPA has 
determined that although a failure to 
perform source control maintenance 
could result in some new contamination 
of ground or surface water. maintenance 
measures are not specific restoration 
actions and do not come within the 
category of remedial measures 
"necessary to restore ground or surface 
water" as used in section 104(c)[6). 
Rather, they fall within the category of 
normal operation and maintenance 
activities. 

Congress was specifically concerned 
with including within the idea of 
"remedial action" (and thereby within 
the group of actions funded at up to a 90 
percent level by EPA), those measures 
that actively clean up ground and 
surface water. In a discussion of the 
issue, the Senate Committee on 
Environment and Public Works noted 
that EPA was paying up to a 90 percent 
cost share for most active remediation 
efforts, such as drum removals and soil 
cleanup. but did not comparably share 
in the cost of ground or surface water 
cleanup: 

The Committee felt that it was important to 
specify what the financial obligation of the 
Superfund is in regard to the cleanup of 
ground and surface water contamination at 
sites on the National Priority List. The current 
practice of the [EPA) is to finance remedial 
action activities such as the removal of 
drums, excavation of soil, and initial 
treatment of ground and surface waters on 
the 90/10 basis provided in section 104(c)(3]. 
Under this policy, the long-term treatment of 
contaminated water becomes a state 
responsibility one year after all other 
remedial actions are completed. The 
continued treatment ofcontaminated water, 
which is in actuality a major part of the 
cleanup program. is considered by EPA to be 
an operation and maintenance cost. 

S. Rep. 11, 99th Cong., 1st Sess. at 20-21 
(1985), and S. Rep. 631, 98th Cong., 2d 
Sess. at 9 (1984). (Emphasis added.) 

In order to distinguish between active 
cleanup ("remedial") actions and O&M, 
Congress specified in section 104[c)(6) 
that remedial actions would include 
those measures that are necessary to 
restore ground and surface water to "a 

level that assures protection of human 
health and the environment.'' By 
contrast. the statute provides that 
"[a]ctivities required to maintain the 
effectiveness of such measures • 
shall be considered operation or 
maintenance." 

This distinction flows directly from 
the concern. expressed by the Senate 
Environment Committee, that the 
dividing line between remedial and 
O&M actions, for the purposes of cost 
share funding. should be achieving 
protective levels: 

This distinction between remedial action 
and operation and maintenance should be 
based on the degree of cleanup that has been 
achieved. This section determines that the 
cleanup of ground and IUrface water, 
whether on or off-site, is a remedial action 
until the protection of human health and the 
environment is assured • • • 

Id. Thus, Congress appears to have 
contemplated that active measures 
necessary to clean up (or restore) a 
water body (e.g., the pumping and 
treating of groundwater) would be 
considered to be remedial action, but 
O&M to maintain that remedy would 
not. 

However, at the same time. Congress 
was sensitive to EPA's concern that too 
broad a policy would require EPA to set 
aside large amounts of Superfund money 
for water treatment measures, thereby 
limiting EPA's ability to take other 
response actions. As the Senate reports 
noted, "[t]he reported bill addresses this 
concern by putting a five-year [later 
changed to a 10-year) time limit on the 
mandatory involvement of the federal 
fund in such treatment expenses." Id. 
Thus. the section requires EPA to 
consider active restoration measures to 
be remedial action until protective 
levels have been achieved, or for a 
period of 10 years after construction-and 
commencement of operation, whichever 
is earlier. 

For example, under section 104(c)(6). 
if EPA were to achieve protective levels 
(e.g., MCLs) after 6 years of ground­
water treatment, then the "remedial" 
action phase would be considered 
complete and the ground water restored, 
and activities over the next 4 years (and 
thereafter) to maintain the effectiveness 
of that remedy would be considered to 
be O&M However, these O&M activities 
might well include maintenance of the 
cap on a landfill above the aquifer, or 
continued operation of the landfill's 
leachate collection system. Because 
these source control maintenance 
activities would merely "maintain the 
effectiveness of the restoration"--and 
not be necessary to achieve the 
remedial action objectives and 
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remediation goals in the ROD-they are 
clearly the types of measures that are 
not "necessary" to restore the aquifer 
even though if they were not performed, 
some degradation of the aquifer might 
occur. These measures are OW 
activities, and will be funded by the 
state. 

H. as the commenters sugge:it, EPA 
considered source control maintenance 
and other OW activities performed 
during the period of active restoration to 
be remedial action "necessary" to 
restore the aquifer (on the theory that if 
the O&M were not performed, the 
aquifer could become degraded). then 
EPA would also be compelled to 
consider O&M to be remedial action 
during the period after protectiveness 
levels have been reached (if Jess than 10 
years after construction). Such an 
interpretation would directly conflict 
with the language and legislative history 
of section 104(c)(6) that ends the 
remedial action stage when protective 
levels are achieved or in 10 years. 

The commenters' interpretation would 
also lead to a situation where virtually 
all on-site O&M activities could be 
characterized as "remedial action" 
under section 104(c)(6), on the theory 
that if they were not maintained. they 
might degrade the ground/surface water; 
again. the legislative history (and the 
wording of section 104(c)(6)) do not 
suggest that this was Congress' 
intention. 

EPA's analysis is also supported by 
the common sense notion that once a 
landfill leachate collection system has 
been constructed and is operational, the 
releases have been controlled and the 
remedial action phase completed: 
ongoing operation of the leachate 
control and cap maintenance would 
merely be necessary to maintain that 
status quo. EPA further believes that 
this position is consistent with the need 
to balance demands on the Fund. 

The record of decision for each . 
operable unit of a site's remedy should 
clearly differentiate, where applicable. 
which remedial action components will 
serve the function of "source control 
maintenance" measures as compared to 
"restoration" measures. Source control 
maintenance. in particular. includes 
maintenance of caps, flood/erosion 
control measures. slurry walls, gas and 
leachate collection/treatment measures, 
and ground/surface water interception/ 
diversion measures. In addition, source 
control maintenance measures include 
those leachate collection/treatment 
measures which function: (1) Within a 
containment unit. (2) within a source. or 
(3) immediately downgradient and 
adjacent to a source. and which serve to 
collect leachate from a source. In 

contrast, "source control action" is 
generally considered to include the 
construction or installation and start­
up-as compared to maintenance-of 
those actions necessary to prevent the 
continued "release" of hazardous 
substances or pollutants or 
contaminants into the environment from 
a source (generally on top of or within 
the ground, or in buildings or other 
structures on the site). 

2. Measures whose primary purpose is 
to provide drinking water. Several 
commenter& argued that EPA has 
misinterpreted Congress' intent. and 
does not have statutory authority, in 
excluding from federal funding through 
the cost-sharing provisions for remedial 
actions, ground/surface water measures 
for the primary purpose of providing 
drinking water. Several commenters 
argue that CERCLA section 104(c)(6) 
does not exclude coverage since this 
section provides 10-year cost share for 
"the completion of treatment or other 
measures • • • necessary to restore 
ground or surface water to a level which 
assures protection of human health and 
the environment." They argue that 10­
year cost share is warranted since, if 
measures for providing drinking water 
are not operated, no restoration would 
occur. the protection of public health 
would not be assured, and water quality 
would not improve. Some commen ters 
claim that such a requirement would 
unfairly burden small communities/ 
states which would have to pick up the 
cost of treating contaminated water 
and/or charge a high user fee for the use 
of treated water. One commenter 
believed that O&M funding should be 
extended on a case-by-case basis where 
drinking water is provided and the 
release at the source is controlled, but 
contaminant levels cannot be cost­
effectively contained. 

EPA has decided as a matter of policy 
not to fund the operation and 
maintenance of ground/surface water 
measures taken for the primary purpose 
of supplying drinking water. Section 
104(c)(6) defines as "remedial" action 
(subject to up to a 90 percent EPA cost 
share) measures necessary to restore 
ground or surface water. Providing 
drinking water is simply not 
"necessary" for restoration. EPA 
recognizes that pumping and treating 
groundwater to primarily provide 
drinking water might, over time, .tend to 
encourage recharge of the aquifer and 
could result in some localized 
improvement in ground or surface water 
quality; however. the effect is at best 
tangential to, not necessary for, 
restoration. 

Moreover, EPA believes that the 
Superfund program was neither 

designed nor intended to provide 
drinking water to local residents over 
the long-term; providing drinking water 
generally is the responsibility of state 
and local governments and utilities. 
CERCLA often does provide drinking 
water on a temporary basis (e.g., bottled 
water) or construct drinking water 
facilities (e.g., water line extensions or 
treatment plants) in order to provide 
alternative water supplies: however, 
EPA does not believe that it is the 
purpose of the federal government under 
Superfund authority to fund the long­
term operation and maintenance of a 
public works project such as a drinking 
water treatment system. EPA believes 
that this position is consistent with use 
of the Fund to implement the clear 
mandates of CERCLA. 

The commenter suggests that ifEPA 
does not provide the 10-year cost share 
for measures taken for the purpose of 
providing drinking water, no restoration 
will occur, and protection of human 
health will not be assured. EPA 
disagrees. First, if the ground or surface 
water is contaminated by a release 
under CERCLA. EPA may decide to take 
action with the primary purpose of 
restoring that aquifer (in which case the 
cost share would be provided). Second, 
if the state and locality believe that 
ground or surface water should be 
treated for the primary purpose of 
providing drinking water, such measures 
may be carried out by the state or 
locality itself or by the local utility. As 
noted above, Superfund was not 
intended to be a public works program. 

The ROD for each operable unit of a 
site's remedy, where applicable, should 
clearly differentiate which remedial 
action components are "treatment or 
other measures initiated for the primary 
purpose of supplying drinking water" 
versus treatment or other measures 
''necessary for restoration." These RODs 
should clearly justify why a remedial 
action to restore a contaminated aquifer 
is or is not determined to be appropriate, 
and/or why the cost-effective selected 
alternative is to supply drinking water 
after treatment or other measures. These 
decisions must follow tlie NCP 
requirements involving the development. 
screening, and analysis of remedial 
alternatives, as well as NCP remedy 
selection procedures. 

3. Temporary or interim measures. 
One commenter argued that in situations 
where a ROD for an operable unit 
identifies an action as temporary or non­
final in anticipation of a subsequent 
final remedy, interim maintenance 
1hould not be considered OW. 

EPA has determined that, in certain 
cases, an interim or temporary response 
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action is both necessary and desirable 
in order to control or prevent the further 
spread of contamination while EPA is 
deciding upon a final remedy for the 
site. Indeed. in many cases. a significant 
escalation of final restoration remedial 
action costs would result if such 
measures were not utilized prior to 
installation of the remedy for the source. 
Therefore, as a matter of policy, EPA 
will consider. in certain cases, such 
interim measures to be "remedial 
action" (eligible for 90 percent funding). 
even if the interim measures include 
source control maintenance activities. 
Such interim action would be conducted 
as an operable unit component of a 
remedial action. 

However. this does not mean that all 
interim actions will be so funded. Where 
EPA selects a final remedy for an 
operable unit (e.g., a final, as compared 
to a temporary, landfill cap). then any 
maintenance activity for that site will be 
considered O&M. It is only where the 
action is truly temporary. meaning that 

·- EPA anticipates replacing it with a final 
measure later on. that the activity will 
be considered part of the remedial 
action. In effect. EPA considers these 
temporary stabilization actions to be a 
necessary part of the remedy. Unlike 
normal O&M activities. these actions are 
not intended to maintain the 
effectiveness of the remedy; they are 
intended to ensure that the site 
conditions do not significantly worsen 
while EPA develops a comprehensive 
final remedy. Such measures must be 
taken promptly in order to assure 
protection of human health and the 
environment. 

4. Time at which a remedy becomes 
operational and functional. The time 
period for calculating when a remedial 
action begins for the purpose of 
CERCLA section 104(c)(6) is the point at 
which the remedy becomes operational 
and functional. and is the relevant point 
for starting the ten-year period. In 
addition, for non-ground or surface 
water restoration remedies. O&M begins 
when the remedial action is operational 
and functional. 

Several commenters requested 
clarification as to when a ground or 
surface water restoration remedy 
becomes "operational and functional"" 
under proposed § 300.435(£)(4) (revised 
and renumbered as final § 300.435(f)(Z) 
and (3)). One commenter felt that this 
determination is a matter of judgment 
with some remedies. and felt that a final 
inspection resulting in state and EPA 
concurrence on this determination was 
warranted. One commenter proposed 
that the period start when it is 
determined that the remedy works, has 

no start-up problems. and is performing 
as designed for a reasonable period of 
time, or either: (1) One year after 
construction is complete; or (2) after a 
reasonable start-up period after 
construction is complete (as defined 
through EPA/state SMOA. contract or 
agreement), whichever is longer, for 
each operable unit. This is referred to as 
the start-up period. Another commenter 
proposed that the period start when all 
parties (EPA. state, PRPs) agree that the 
remedy is operational and functional. 

In response, under§ 300.5, "operation 
and maintenance" means measures 
required to maintain the effectiveness of 
response actions. Except for ground or 
surface Wdter restoration actions 
covered under § 300.435(£)(3), O&M 
measures are initiated after the remedy 
has achieved the remedial action 
objectives and remediation goals in the 
ROD or consent decree, and is 
determined to be operational and 
functional. 

EPA generally agrees with the 
-comments that a measure should be said 
to be operational and functional 
approximately one year after 
construction has been completed (see 
§ 300.510(c)). EPA does not, however, 
agree that in a federal- or state-lead 
action. the lead agency should await the 
agreement of all parties, including PRPs, 
before making this finding. Thus, the 
final rule provides that a remedy 
becomes "operational and functional" 
either one year after construction is 
complete, or when the remedy is 
determined concurrently by EPA and the 
state to be functioning properly and is 
performing as designed. whichever is 
earlier. This timetable is consistent with 
EPA experience, and with the period of 
time used in construction grant 
regulations. See 40 CFR 35.ZZ18(c). 

However. EPA also agrees with the 
comment that in certain cases a remedy 
may not be fully operational after a 
year, i.e., such that it merely needs to be 
maintained or operated; thus, the state 
may request an EPA extension of the 
one year limit for project start-up. 
Where EPA determines that an 
extension of the start-up period is 
warranted, an extension would be 
granted. If the request is not approved, 
the remedy would be considered 
operational and functional one year 
after its construction, or on the date of 
the EPA/state determination that it is 
operational and functional, whichever is 
earlier. 

Other sections of the NCP also discuss 
state involvement during and after 
remedial actions; specifically. 
§ 300.510(c) discusses state assurances 
for assuming O&M responsibility, and 

§ 300.515(g) discusses state involvement 
in remedial action. In order to more 
clearly describe EPA/state roles and 
coordination between construction 
completion and O&M. and to ensure 
consistency when applying EPA's 
existing policy for the administrative 
procedures required to bring sites into 
the O&M phase, the following process is 
described. 

For Fund-financed remedial actions, 
the lead and support agencies should 
conduct a joint inspection at the 
conclusion of construction of the 
remedial action and concur through a 
joint memorandum that: (1) The remedy 
has been constructed in accordance 
with the ROD and with the remedial 
design, and (2) the start-up period 
should begin. At the end of the start-up 
period, the construction contractor or 
agency will prepare a remedial action 
report that the work was performed 
within desired specifications and is 
operational and functional. The lead and 
support agencies will then conduct a 
joint inspection in order to determine 
whether to accept the remedial action 
report. 

5. When is ground or surface water 
considered "restored." One commenter 
requested clarification in the p::oposed 
regulation regarding when a surface or 
ground water is considered to have been 
fully restored. 

Ground or surface water restoration is 
considered to be complete. for the 
purposes of CERCLA section 104(c)(6). 
when the remedial action has achieved 
protective levels as set in the ROD, or 
after 10 years, whichever is earlier. Of 
course, if protective levels have not 
been achieved by year 10. then it may be 
appropriate for the state to continue the 
operation of the treatment or other 
restoration measures until the ground or 
surface water is fully restored to levels 
set out in the ROD. 

EPA recognizes, however, that 
performance of remedies for restoring 
ground or surface waters can often only 
be evaluated after the remedy has been 
implemented and monitored for a period 
of time. Further, some water treatment 
systems may prove unable to meet 
cleanup goals. and instead may merely 
reach the point at which it is determined 
that restoration to health based levels in 
contaminant concentrations in the 
ground or surface water is not 
practicable. In such cases. it may be 
necessary to amend the ROD and waive 
certain ground or surface water 
requirements. Alternatively. the RODs 
may contemplate, as a contingency, that 
it may not be technically practicable to 
meet the specified levels, and thus set 
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out alternative measures to be taken 
under that contingency. 

Performance evaluations should be 
conducted one to two years after the 
remedy is operational and functional, in 
order to determine whether 
modifications to the restoration action 
are necessary. More extensive 
performance evaluations should be 
conducted at least every five years. 
After evaluating whether cleanup levels 
have been, or will be. achieved in the 
desired time frame, the following 
options should be considered: (1) 
Discontinue operation; (2) upgrade or 
replace the remedial action to achieve 
the original remedial action objectives 
or modified remedial action objectives; 
and/or (3) modify the remedial action 
objectives and continue remediation, if 
appropriate. 

6. Who operates the restoration 
measures during JO-year period. One 
commenter noted that CERCLA is 
unclear on who will be responsible for 
operating the remedial action measures 
necessary during the restoration period 
of up to 10 years, and believed that EPA 
is responsible for implementing such 
measures for EPA-lead sites. Another 
commenter felt that states should decide 
whether they have the capability and/or 
interest in conducting operation and 
maintenance. and felt that taking over 
this O&M would be encouraged if 
federal cost-share for O&M for up to ten 
years is assured. One commenter argued 
that secticn 104(c)(3)(A) of CERCLA. 
which requires states to assure all future 
maintenance of the removal and 
remedial actions. means that the state 
will assume the responsibility for 
physically taking over the future 
maintenance. not assume the 
responsibility for all future maintenance 
costs. 

In response, CERCLA section 104(c)(6) 
defines treatment and other measures to 
restore aquifers (for up to ten years) to 
be "remedial action." not O&M. 
Therefore, the costs of operating the 
remedial action will be shared by EPA 
and the state according to the 
appropriate cost sharing provisions in 
CERCLA section 104(c)(3). However, 
states are encouraged to conduct such 
action and may be funded through a 
cooperative agreement for that portion 
of remedial action required to restore 
ground or surface water to levels which 
assure protection of human health and 
the environment (or 10 years, whichever 
is earlier). Such management would 
include performing any necessary 
compliance or monitoring requirements. 
The state is further encouraged to 
provide necessary information to other 
environmental programs when such 

programs are interested in activities at a 
Superfund site (e.g., providing 
information on surface water discharges 
to the appropriate water office or 
agency). 

Of course, after the restoration is 
considered "complete," as discussed 
above (at the latest. after 10 years), the 
restoration activities become O&M, and 
the states must assume responsibility for 
the management of the restoration 
activities, including the costs of that 
O&M. This is consistent with the long­
standing policy that states are 
responsible for all O&M costs. (See 
preamble discussion below on "Sections 
300.510(c) (1) and (2). State assurances.") 

Final rule: Proposed § § 300.5 and 
300.435(£) are revised as follows: 

1. EPA is revising the proposed rule's 
definition of "source control remedial 
action" and is adding a separate 
definition for "source control 
maintenance measures," as follows: 

"Source control action" is the construction 
or installation and start-up of those actions 
necessary to prevent the continued release of 
hazardous substances or pollutants or 
contaminants (primarily from a source on top 
of or within the ground. or in buildings or 
other structures) into the environment. 

"Source control maintenance measures"" 
are those measures intended to maintain the 
effectiveness of source control actions once 
such actions are operating and functioning 
properly. such as the maintenance of landfill 
caps and leachate collection systems. 

2. In § 300.5, the definition of 
"operation and maintenance" is 
changed to refer to "measures" rather 
than "activities." consistent with 40 CFR 
"part 35. subpart 0: 

"Operation and Maintenance" (O&M) 
means measures required to maintain the 
effectiveness of remedial response actions. 

3. Section 300.435(£)(1) is revised as 
follows to clarify the point at which 
O&M measures are initiated: 

Operation and maintenance (O&M) 
measures are initiated after the remedy has 
achieved the remedial action objectives and 
remediation goals in the ROD, and is 
determined to be operational and functional. 
except for ground or surface water 
restoration actions covered under 
I 300.435(()(3). A state must provide its 
assurance to assume responsibility for O&M. 
including. where appropriate. requirements 
for maintaining institutional controls. under 
§ 300.SlO(c). 

4. A new § 300.435({)(2) is added to 
explain the use of the term "operational 
and functional" in subsection (f)(l): 

A remedy becomes "operational and 
functional" either one year after construction 
is complete, or when the remedy is 
determined concurrently by the EPA and the 
state to be functioning properly and is 
performing as designed, whichever is earlier. 

EPA may grant extensions to the one-year 
period. as appropriate. 

5. Proposed § 300.435({)(2) 
(renumbered as final § 300.435(£)(3)) is 
revised to indicate that the restoration 
period begins after the remedy is 
operational and functional, consistent 
with the discussion of O&M measures in 
paragraph (f)(l). This section also 
defines administrative "completion." 
This revision also takes the place of 
proposed paragraph (£)(4). 

(3) For Fund-financed remedial actions 
involving treatment or other measures to 
restore ground or surface water quality to a 
level that aBBures protection of human health 
and the environment. the operation of such 
treatment or other measures for a period of 
up to 10 years after the remedy becomes 
operational and functional will be considered 
part of the remedial action. Activities 
required to maintain the effectiveness of such 
treatment or measures following the 10-year 
period. or after remedial action is complete, 
whichever is earlier. 1hall be considered 
O&M. For the purposes of federal funding 
provided under CERCLA section 104(c)(6), a 
restoration activity will be considered 
administratively "complete" when: 

(i) Measures restore ground or surface 
water quality to a level that assures 
protection of human health and the 
environment: 

(ii) Measures restore ground or surface 
water to such a point that reductions in 
contaminant concentrations are no longer 
significant: or 

(iii) Ten years have elapsed. whichever is 
earliest. 

6. Because the final NCP includes a 
definition of "source control 
maintenance measures," proposed 
§ 300.435(f)(3)(i) (renumbered as final 
§ 300.435(f)(4)) is revised to add the term 
"measures" and to delete the phrase 
"initiated to prevent contamination of 
ground or surface water." 

Name: Notification prior to the out-<>f­
state transfer of CERCLA wastes. 

Policy: In response to the concerns of 
a number of states and localities, EPA 
has initiated a policy that prior to the 
shipment of Superfund wastes to a 
permitted waste management facility 
out-of-state, the lead agency should 
provide written notice to that state's 
environmental officials. EPA believes 
that such notice may be appropriate, 
and that indeed, such notice' may be 
helpful in facilitating the safe and timely 
accomplishment of Superfund waste 
shipments. Notice should be provided 
under this policy for all remedial actions 
and non-time-critical removal actions 
involving the out-<>f-state s.hipment of 
Superfund wastes that are known to the 
lead agency, including waste shipments 
arising from Fund-lead responses, 1tate­
lead responses, federal facility 
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responses and responses conducted by 
PRPs (emergency and time-critical 
removals are not covered by this policy). 
This notification should specify the type 
and quantity of waste involved, the 
name and location of the receiving 
facility and the expected schedule for 
the transfer of the CERCLA waste. Such 
notification will enable the recipient 
state to obtain from its pennitted 
facilities any other information it may 
need in order to support the out-of-state 
action. Although this notification is 
neither mandated by CERCLA nor 
required by this regulation, EPA 
believes that adherence to this 
procedure will help to ensure that these 
waste transfers occur in a safe and 
expedient manner. The policy is 
explained in more detail in OSWER 
Directive No. 9330.2--07 [September 14, 
1989). 

Because CERCLA actions may be 
carried out under a number of 
mechanisms and by a number of parties 
[e.g., lead state agencies. other federal 
agencies, Pill's), EPA plans to issue 
additional guidance or regulations. if 
appropriate, to implement this 
notification policy. 

Final rule: There is no rule language 
on this issue. 

Applicable or Relevant and Appropriate 
Requirements 

Introduction. The November 20, 1985 
revisions to the NCP required that, for 
all remedial actions. the selected 
remedy must attain or exceed the 
federal applicable or relevant and 
appropriate requirements (ARARs) in 
environmental and public health laws. It 
also required removal actions to attain 
ARARs to the greatest extent 
practicable. considering the exigencies 
of the circumstances. The preamble to 
the 1985 revisions to the NCP stated that 
ARARs could be determined only on a 
site-by-site basis. and it included from 
EPA's October 2, 1985 Compliance 
Policy a list of potentially applicable or 
relevant and appropriate requirements. 
The preamble also provided a list of 
federal non-promulgated criteria, 
advisories and guidance, and state 
standards "to be considered," called 
TBCs. EPA also provided five limited 
circumstances in which ARARs could be 
waived. 

On October 17, 1986, CERCLA was 
reauthorized with additional new 
requirements. Section 121 of CERCLA 
requires that. for any hazardous 
substance that will remain on-site, 
remedial actions must attain 
requirements under federal 
environmental or state environmental or 
facility siting laws that are applicable or 

relevant and appropriate under the 
circumstances of the release or 
threatened release at the completion of 
the remedial action. The statute also 
retained most of the waivers, with a few 
additions. 

Although section 121[d)(2) basically 
codified EPA's 1985 policy regarding 
compliance with other laws, the section 
also requires that state standards are 
also potential ARARs for CERCLA 
remedial actions when they are 
promulgated. more stringent than 
federal standards, and identified by the 
state in a timely manner. 

Furthennore, the CERCLA 
amendments provide that federal water 
quality criteria established under the 
Clean Water Act (CWA) and maximum 
contaminant level goals (MCLGs) 
established under the Safe Drinking 
Water Act, must be attained when they 
are relevant and appropriate under the 
circumstances of the release. 

Today's revision to the NCP continues 
the basic concept of compliance with 
ARARs for any remedy selected (unless 
a waiver is justified). ARARs will be 
determined based upon an analysis of 
which requirements are applicable or 
relevant and appropriate to the 
distinctive set of circumstances and 
actions contemplated at a specific site. 
Unlike the 1985 revisions to the NCP. 
where alternatives were developed 
based on their relative attainment of 
ARARs. in today's rule recognition is 
given to the fact that ARARs may differ 
depending on the specific actions and 
objectives of each alternative being 
considered [for more discussion of this 
point, see preamble of proposal at 53 FR 
51438. section 9). 

In today's rule, EPA retains its policy 
established in the 1985 NCP of requiring 
attainment of ARARs during the 
implementation of the remedial action 
(where an ARAR is pertinent to the 
action itself), as well as at the 
completion of the action, and when 
carrying out removal actions "to the 
extent practicable considering the 
exigencies· of the situation." 

For ease of identification, EPA divides 
ARARs into three categories: chemical­
specific, location-specific. and action­
specific, depending on whether the 
requirement is triggered by the presence 
or emission of a chemical, by a 
vi.tlnerable or protected location, or by a 
particular action. (More discussion of 
these types can be found in the 
preamble of the proposal at 53 FR 514:47, 
section 6). 

Response to comments: EPA received 
a few comments on general ARARs 
policies. One commenter argued that the 
remedial action should not necessarily 

have to attain the most stringent 
applicable or relevant and appropriate 
requirement if a less stringent 
requirement provides adequate 
protection of human health and the 
environment. 

EPA disagrees. CERCLA requires that 
remedial actions comply with all 
requirements that are applicable or 
relevant and appropriate. Therefore, a 
remedial action has to comply with the 
most strir.gent requirement that is ARAR 
to ensure that all ARARs are attained. 
In addition, CERCLA requires that the 
remedies selected be protective of 
human health and the environment and 
attain ARARs. A requirement does not 
have to be determined to be necessary 
to be protective in order to be an ARAR. 
Conversely, the degree of stringency of a 
requirement is not relevant to the 
determination of whether it is an ARAR 
at a site and must be attained (except 
for state ARARs). 

Another commenter asked for 
confirmation that variance or exemption 
provisions in a regulation can be 
potential ARARs as well as the basic 
standards. EPA agrees that meeting the 
conditions and requirements associated 
with a variance or exemption provision 
can be a means of compliance with an 
ARAR. For example. EPA expects that 
CERCLA sites will frequently be 
complying with the terms of the 
treatability variance under the RCRA 
land disposal restrictions (LOR] for soil 
and debris when LDR is an ARAR. 

Llmitations in a regulation. such as the 
quantity limitations that define small 
quantity generators under RCRA and 
affect what requirements a generator 
must comply with, will also affect what 
requirements are applicable at a 
CERCLA site. However. it is possible 
that a requirement could be relevant and 
appropriate even though the requirement 
is not applicable because of a limitation 
in the regulation. 

Indian tribe commenters contended 
that ARARs should not be defined as 
promulgated laws, regulations, or 
requirements because some Indian tribe 
laws. which could apply to a Superfund 
cleanup, may not be promqlgated in the 
same fashion as state or federal laws. 
CERCLA section 126 directs EPA to 
afford Indian tribes substantially the 
same treatment as states for certain 
specified subsections of CERCLA 
sections 103, 104 and 105; EPA believes, 
as a matter of policy, that it is similarly 
appropriate to treat Indian tribes as 
states for the purpose of identifying 
ARARs under section 121(d)(2). EPA 
realizes that tribal methods for 
promulgating laws may vary. so any 
evaluation of tribal ARARs will have to 
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be made on a case-by-case basis. Tribal 
requirements, however, are still subject 
to the same eligibility criteria as states, 
as described in § 300.400(&)(4). 

Another commenter disagreed with 
EPA's position that environmental laws 
do not apply to a CERCI.A response 
action unless incorporated by CERCl.A 
section 121(d). This commenter argued 
that EPA has confused the ARARs 
concept with one of preemption of state 
law. 

In response, SARA established a 
process, in CERCI.A sections 121(d)(2) 
and [d)(4), for how federal and state 
environmental laws should apply to on­
site CERCLA remedial actions, i.e., the 
ARARs process. Based on these 
provisions. CERCI.A remedies will 
incorporate (or waive) state standards, 
as appropriate under CERCI.A. Thus, 
although other environmental laws do 
not independently apply to CERCI.A 
response actions, the substantive 
requirements of such laws will be 
applied to such actions, consistent with 
section 121(d) and NCP § 300.400(g). 

EPA's interpretation that CERCI.A 
response actions are required to meet 
state (and other federal) environmental 
law standards only to the limited degree 
set out in CERCLA is also necessary to 
comply with the special mandates in 
CERCLA to respond quickly to 
emergencies. and to perform Fund­
balancing. The position that on-site 
CERCLA response actions are not 
independently subject to other federal or 
state environmental laws is a long­
standing one. based on a theory of 
implied repeal or pre-emption. See. e.g., 
50 FR 47912. 47917-18 (Nov. 20. 1985); 50 
FR 5862. 5865 (Feb. 12. 1985); "CERCI.A 
Compliance With Other Environmental 
Laws" Opinion Memorandum, Francis S. 
Blake, General Counsel. to Lee M. 
Thomas, Administrator, Nov. 22. 1985. 

Following are summaries of major 
comments and EPA's responses on 
specific sections of the ARARs policy. 

Name: Sections 300.5 and 
300.400(g)(1). Definition of "applicable." 

Proposed rule: "Applicable 
requirements" means those cleanup 
standards, standards of control, or other 
substantive environmental protection 
requirements, criteria. or limitations 
promulgated under federal or state law 
that specifically address a hazardous 
substance, pollutant, contaminant. 
remedial action, location, or other 
circumstance at a CERCI.A site. The 
preamble to the proposed rule pointed 
out that there is generally little 
discretion in determining whether the 
circumstances at a site match those 
specified in a requirement (53 FR 5143:>­
37). 

Response to comments: One 
commenter suggested that language 
used in § 300.400(&)(4) of the proposed 
NCP which provides that "only those 
state standards that are promulgated 
and more stringent than federal 
requirements may be applicable or 
relevant and appropriate" be added to 
the definition of ARARs found in 
§ 300.5. 

In response, EPA notes that the 
definition it proposed already includes 
the condition that standards, whether 
federal or state, must be promulgated in 
order to be potential ARARs. EPA 
accepts this comment on stringency and 
has revised both § § 300.5 and 300.400(g) 
to specify that in order to be considered 
ARARs. state requirements must be 
more stringent than federal 
requirements. EPA notes that, in general, 
state regulations under federally 
authorized programs are considered 
federal requirements. 

A commenter supported the 
discussion of ARARs in the preamble to 
the proposed NCP. but remarked that 
the definitions of ARARs do not 
adequately reflect many of the 
important aspects mentioned in the 
preamble. EPA believes that the 
definitions stated in the rule are 
sufficiently comprehensive and that the 
information contained in the preamble 
to the proposed and final rules will help 
the public in applying the definitions. 

One commenter asked why EPA had 
deleted rule language that applicable 
requirements are those requirements 
that would be legally applicable if the 
response action were not undertaken 
pursuant to CERCLA. In working with 
this definition. EPA found the previous 
definition confusing because it was 
stated in the conditional. i.e., 
requirements that would apply if the 
action were not under CERCI.A. EPA 
revised the definition to explain more 
specifically what it means by applicable 
requirements to avoid any confusion. 
However, the 1985 wording is still a 
correct statement of the applicability 
concept. EPA is modifying the definition, 
however, to make it clear that the 
standards. etc. do not have to be 
promulgated specifically to address 
CERCI.A sites. 

Final rule: The proposed definition of 
"applicable" in §§ 300.5 and 
300.400(g)(1) are revised as follows: 

1. Consistent with the language in 
CERCI.A section 121[d)(2), the 
description offederal and state laws in 
§ 300.5 is revised to read: 
"* • • requirements, criteria or 
limitations promulgated under federal 
environmental or state environmental or 
facility siting Jaw • • • *" 
[Comparable changes are made in 

§§ 300.415(i), 300.430{e)(2)(i)(A), 
300.430{e)(9)(iii)(B) and 
300.430(f)(t)(ii)(C).] 

2. The following sentence is added to 
§ 300.5: "Only those state standards that 
are identified by a state in a timely 
manner and that are more stringent than 
federal requirements may be 
applicable." _ 

3. In §§ 300.5 and 300.400(g)(1), the 
word "found" is added before "at a 
CERCl.A site." 

Name: Sections 300.5 and 
300.400(&)(2). Definition of "relevant and 
appropriate." 

Proposed rule: "Relevant and 
appropriate requirements" means those 
cleanup standards, atandards of control, 
and other substantive environmental 
protection requirements, criteria, or 
limitations promulgated under federal or 
state law that. while not "applicable" to 
a hazardous substance, pClllutant, 
contaminant. remedial action. location, 
or circumstance at a CERCI.A site, 
address problems or situations 
sufficiently similar to those encountered 
at the CERCI.A site that their use is well 
suited to the particular site. 

Section 300.400(g)(2) identified criteria 
that must be considered, where 
pertinent, to determine whether a 
requirement addresses problems or 
situations that are sufficiently similar to 
the circumstances of the release or 
remedial action that it is relevant and 
appropriate. The preamble to the 
proposed rule emphasized that a 
requirement must be both relevant and 
appropriate; this determination is based 
on best professional judgment. Also, the 
preamble stated that with respect to 
some statutes or regulations, only some 
of the requirements may be relevant and 
appropriate to a particular site, while 
others may not be (53 FR 51436-37). 

Response to comments: 1. General. 
Several commenters expressed support 
in general for the revised definition of 
relevant and appropriate requirements 
and for the approach described in the 
proposal to identifying such 
requirements. Commenters in particular 
supported statements that a requirement 
must be both relevant. in that the 
problem addressed by a requirement is 
similar to that at the site, and 
appropriate, or well-suited to the 
circumstances of the release and the 
site, to be considered a relevant and 
appropriate requirement. 

A few commenters recommended 
changes to the definition of relevant and 
appropriate requirements. One 
commenter suggested adding to the 
proposed definition that a relevant and 
appropriate requirement must be 
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"generally pertinent." a phrase used in 
the preamble of the proposed NCP in 
discussing the analysis of the relevance 
of a requirement, while another 
suggested adding "pertinent" to the 
circumstances of the site, expressing 
concern that "generally pertinent" was 
overly broad. EPA believes that the 
concept of "pertinence" is adequately 
considered as part of the evaluation of 
what is relevant and appropriate (see 
discussion of factors for determining 
relevant and appropriate requirements, 
below). EPA does not believe that the 
suggested changes should be made in 
the definition itself. 

Another commenter suggested 
revising the definition to emphasize the 
jurisdictional prerequisites of a 
potentially relevant and appropriate 
requirement, recommending that a 
relevant and appropriate requirement be 
defined as one that, "while not 
applicable, sufficiently satisfies the 
jurisdictional prerequisites for legal 
enforceability." EPA disagrees, because 
the jurisdictional prerequisites, while 
key in the applicability determination. 
are not the basis for relevance and 
appropriateness. Rather. the evaluation 
focuses on the purpose of the 
requirement, the physical characteristics 
of the site and the waste, and other 
environmentally- or technically-related 
factors. 

Another commenter objected to the 
policy that some portions of a regulation 
could be found relevant and 
appropriate, while other portions would 
not be. The commenter believed that 
this policy would lead to confusion and 
inconsistency, although the commenter 
agreed that the application of this policy 
to RCRA closure requirements. 
described in the proposal. was useful. 
EPA believes that this policy is 
appropriate and reflects its experience 
in evaluating RCRA closure 
requirements and other requirements as 
relevant and appropriate. Finding some 
parts of a regulation relevant and 
appropriate. and others not. allows EPA 
to draw on those standards that 
contribute to and are suited for the 
remedy and the site, even though all 
components of a regulation are not 
appropriate. 

This approach has been particularly 
valuable as applied to RCRA closure. 
where the two applicable regulations, 
clean closure and landfill closure, 
address only the two poles of a potential 
continuum of closure responses. When 
RCRA closure is relevant and 
appropriate, Superfund may use a 
combination of these two regulations, 
known as hybrid closure, to fashion an 
appropriate remedy for a site that is 

protective of both ground water and 
direct contact (for more discussion of 
hybrid closure, see preamble to the 
proposed NCP at 53 FR 51446). 

2. Factors for determining relevant 
and appropriate requirements. One 
commenter suggested referencing the 
criteria described in § 300.400(g)(2) in 
the definition. EPA believes this is not 
appropriate because it could lead to 
confusion about the role of the criteria 
and result in greater emphasis on rigidly 
applying the criteria than is warranted. 

Based on this latter comment and 
others about specific criteria in the 
proposal, EPA wants to clarify the role 
of the factors. (Note that the rule now 
refers to "factors" rather than 
"criteria.") EPA intends that the factors 
in § 300.400(g)(2) should be considered 
in identifying relevant and appropriate 
requirements, but does not want to 
imply that the requirement and site 
situation must be similar with respect to 
each factor for a requirement to be 
relevant and appropriate. At the same 
time, similarity on one factor alone is 
not necessarily sufficient to make a 
requirement relevant and appropriate. 
Rather, the importance of a particular 
factor depends on the nature of the 
requirement and the site or problem 
being addressed and will vary from site 
to site. While the factors are useful in 
identifying relevant and appropriate 
requirements. the final decision is based 
on professional judgment about the 
situation at the site and the requirement 
as a whole. 

In addition, as EPA discussed in the 
proposal. a requirement must be both 
"relevant." in that it addresses similar 
situations or problems, and 
"appropriate," which focuses on 
whether the requirement is well-suited 
to the particular site. Consideration of 
only the similarity of certain aspects of 
the requirement and the site situation 
constitutes only half of the analysis of 
whether a requirement is relevant and 
appropriate. 

After review of comments it received, 
EPA has revised the language in 
§ 300.400(g)(2) because it is concerned 
that it was misleading. Some 
commenters viewed the analysis 
required by this section as requiring 
consideration only of the similarity of 
the requirement and the problems or 
situation at the CERCLA site. While 
non-substantive for the most part, the 
changes to § 300.400(g)(2) make clearer 
that a requirement and a site situation 
must be compared, based on pertinent 
factors, to detennine both the relevance 
and appropriateness of the requirement. 
The rule also now uses the term 
"factors," rather than "criteria," a 

change instituted to avoid confusion 
with the nine criteria for remedy 
selection in § 300.430. 

One commenter suggested that factors 
be developed for use in evaluating 
whether a requirement is "appropriate." 
EPA does not believe this is necessary. 
Decisions about the appropriateness of 
a requirement are based on site-specific 
judgments using the same set of factors 
already identified. In the abstract it is 
very difficult to separate out those 
factors to be considered for relevance 
and those to be considered for 
appropriateness. In specific cases it 
would be possible to say, for example, 
that a requirement is relevant in terms 
of the substances but not appropriate in 
terms of the facility covered. 

Several comrnenters questioned 
whether certain factors could 
legitimately be considered in identifying 
relevant and appropriate requirements. 
These and other comments on individual 
factors are discussed below; a brief 
description of each factor as described 
in the proposed NCP is given after the 
name of the factor. 

(i): Purpose of the requirement. This 
factor compared the purpose of a 
requirement to the specific objectives of 
the CERCLA action. One commenter 
was concerned that the "objectives for 
the CERCLA action" could include the 
implementability of the remedy. its cost, 
and even the acceptability of the action 
to the community. This is not what EPA 
meant by "objectives." Rather, EPA 
intended that this factor consider the 
technical. or health and environmental 
purpose of the requirement compared to 
what the CERCLA action is trying to 
achieve. For example, MCLs are 
promulgated to protect the quality of 
drinking water; this is similar in purpose 
to a CERCLA action to restore ground 
water aquifers to drinkable quality. To 
avoid confusion, EPA has simplified the 
factor. which now states, "the purpose 
of the requirement and the purpose of 
the CERCLA action." 

(ii): The medium regulated by the 
requirement. This factor compared the 
medium addressed by a requirement to 
the medium contaminated or affected at 
a CERCLA site. No comments were 
received on this factor, and the final rule 
is essentially unchanged from the 
proposal. 

(iii): The substances regulated by the 
requirement. This factor compared the 
substances addressed by a requirement 
to the substances found at a CERCLA 
site. Several commenters argued that 
RCRA requirements for hazardous 
waste should not be potentially relevant 
and appropriate to wastes "similar" but 
not identical to a hazardous waste, and 
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that this criterion should be dropped. 
EPA disagrees and has discussed this 
issue in the section of this preamble on 
RCRAARARs. 

(iv): The entities or interests affected 
or protected by the requirement. This 
factor compared the entities or interests 
addressed by a requirement and those 
affected by a CERCI.A site. Two 
commenters expressed concern about 
this factor. One commenter was 
concerned that it could be used to 
disqualify standards from being relevant 
and appropriate simply because the 
requirement regulated entities different 
from those at a CERCI.A site. In 
contrast, another commenter was 
concerned that EPA would broadly 
apply requirements to entities that were 
never intended to be subject to the 
requirement. EPA agrees that this factor 
is confusing. EPA believes that the 
characteristics intended to be addressed 
by this factor are adequately covered 
under other factors. such as purpose and 
type of facility. Therefore, this factor 
has been eliminated. 

(v): The actions or activities regulated 
by the requirement. This factor 

· compared the actions or activities 
addressed by a requirement to those 
undertaken in the remedial action at a 
CERCLA site. No comments were 
received on this factor, and the final rule 
is essentially unchanged from the 
proposal. 

{vi}: Any variances, waivers, or 
exemptions of the requirement. This 
factor considered the availability of 
variances, waivers. or exemptions from 
a requirement that might be available 
for the CERCLA site or action. One 
commenter asked for clarification on 
this factor and expressed his view that 
the CERCLA waiver provisions for 
ARARs were the only waivers 
allowable. However. EPA believes that 
it is reasonable to consider the 
existence of waivers, exemptions. and 
variances under other laws because 
generally there are environmental or 
technical reasons for such provisions. 
These provisions are generally 
incorporated into national regulations 
because there are specific circumstances 
where compliance with a requirement 
may be inappropriate for technical 
reasons or unnecessary to protect 
human health and the environment. 
Again, this factor is only one that should 
be considered; even if a waiver 
provision in a requirement matches the 
circumstances at the CERCI.A site, there 
may be other reasons why the 
requirement is still relevant and 
appropriate. 

(vii}: The type and size ofstructure or 
facility regulated by the requirement. 
This factor compared the characteristics 

of the structure or facility addressed by 
a requirement to that affected by or 
contemplated by the remedial action. 
One commenter argued that regulations 
routinely contain cut-offs based on type 
or size of the structure or facility for 
administrative or enforcement 
convenience. EPA agrees that cut-offs 
based solely on administrative reasons 
may not be critical in determining 
whether a requirement is relevant and 
appropriate. However, EPA believes 
that it is necessary and appropriate to 
consider the physical type or size of 
structure regulated because 
requirements may be neither relevant 
nor appropriate to structures or facilities 
that are dissimilar to those that the 
requirement was intended to regulate. In 
many cases. this factor is a very basic 
one: in identifying requirements relevant 
to landfills, one would turn to standards 
for landfills. not for tanks. 

(viii}: Consideration ofuse or 
potential use ofaffected resources in the 
requirement This factor compared the 
resource use envisioned in a 
requirement to the use or potential use 
at a CERCI.A site. One commenter 
objected to this factor based primarily 
on opposition to EPA's proposed ground 
water policy. which, along with the 
comments EPA has received on this 
issue. is discussed in the section on 
ground-water policy in the preamble 
discussion of§ 300.430. EPA believes it 
is appropriate to compare the resource 
use considerations in a requirement with 
similar considerations at a CERCI.A 
!lite. 

Final role: 1. The following sentence is 
added to the proposed definition of 
"relevant and appropriate" in § 300.5 
(see preamble discussion above on 
"applicable"): "Only those state 
standards that are identified by a state 
in a timely manner and that are more 
stringent than federal requirements may 
be relevant and appropriate." 

2. Proposed § 300.400(g)(2) is revised 
as follows: 

(2) If. based upon paragraph (g}(l) of this 
section. it is determined that a requirement is 
not applicable to a specific release, the 
requirement may still be relevant and 
appropriate to the circumstances of the 
release. In evaluating relevance and 
appropriateness. the factors in paragraphs 
(g)(2)(i) through (viii] aball be examined, 
where pertinent. to determine whether a 
requirement addresses problems or situations 
IUfficiently similar to the circumstances or 
the release or remedial action contemplated, 
and whether the requirement is well-suited to 
the site, and therefore is both relevant and 
appropriate. The pertinence of each of the 
following factors will depend. in part. on 
whether a requirement addresses a chemical, 
location. or action. The following 

comparisons shall be made, where pertinent. 
to determine relevance and appropriateness:

(i) The purpose of requirement and the 
purpose of the CERCLA action: 

(ii) The medium regulated or affected by 
the requirement and the medium 
contaminated or affected at the CERCLA site: 

(iii] The substances regulated by the 
requirement and the substances found at the 
CERCLA site: 

(iv] The actions or activities regulated by 
the requirement and the remedial action 
contemplated at the CERCLA site; 

(v) Any variances, waivers, or exemptions 
of the requirement and their availability for 
the circumstances at the CERCLA site: 

(vi) The type of place regulated and the 
type of place affected by the release or 
CERClA action; 

(vii] The type and size of structure or 
facility regulated and the type and size of 
structure or facility affected by the release or 
contemplated by the CERCLA action: 

(viii] Any consideration of use or potential 
use of affected resources in the requirement 
and the use or potential use of the affected 
resource at the CERCLA site. 

Name: Section 300.400(g)(3). Use of 
other advisories. criteria or guidance lo­
be-considered (TBC). 

Proposed rule: The preamble to the 
proposed rule provided that advisories. 
criteria or guidance to·be-considered 
(TBC) that do not meet the definition of 
ARAR may be necessary to determine 
what is protective or may be useful in 
developing Superfund remedies (53 FR 
51436). The ARARs preamble described 
three types of TBCs: health effects 
information with a high degree of 
credibility, technical information on how 
to perform or evaluate site 
investigations or remedial actions, and 
policy. 

For example, proposed § 300.400(g)(3) 
stated that other advisories, criteria, and 
guidance to be considered (TBCs) shall 
be identified, as appropriate, because 
they may be useful in developing 
CERCI.A remedies. Proposed 
§ 300.415U)(§ 300.415(i) in the final rule) 
stated that other federal and state 
criteria, advisories, and guidance shall, 
as appropriate, be considered in 
formulating the removal action. 
Proposed § 300.430(b) stated that during 
project scoping the lead agency shall 
initiate a dialogue with the support 
agency on potential ARARs and TBCs. 
Proposed§ 300.430(e)(2) provided that 
other pertinent information may be used 
to develop remediation goals. Proposed 
§ 300.430(e)(8) provided that the lead 
agency shall notify the support agency 
of the a1te·matives to be analyzed to 
facilitate the identification of ARARs 
and TBCs. Proposed § 300.430(f) on 
selecting a remedy, however, referred to 
compliance with ARARs only, not TBCs. 
Proposed subpart F required that the 
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lead and support agencies timely 

identify ARARs and TBCs during the 

remedial process. 


Response to comments: Several 
commenters requested that the category 
of "TBCs" be eliminated entirely. 
Commenters argued that the use of 
TBCs is not authorized by CERCLA, that 
this category of information is too 
broadly defined or open-ended, and that 
references to TBCs in the NCP mandate 
consideration of a seemingly limitless 
category of information. One commenter 
was concerned that by selecting a health 
effect assessments as a TBC candidate, 
the precedent for imposition of this TBC 
for all sites would be set and may drive 
remediation costs beyond cost­
effectiveness. Some commented that 
using TBCs in the remedy selection 
process will lead to much confusion, 
uncertainty, and delay. Also. 
commenters suggested that the use of 
TBCs could lead to lengthy disputes or 
litigation. 

Other commenters contended that the 
broad definition of TBCs will give lead 
agencies too much discretion when 
considering information and determining 
cleanup levels. A commenter stated that 
wide discretion could produce 
inconsistent selection of cleanup goals. 

Several commenters argued that TBCs 
have been given ARAR-like status in the 
NCP because the proposal requires that 
lead and support agencies shall identify 
ARARs and TBCs during the remedial 
process. A commenter noted that the 
proposal requires identification of TBCs 
even when ARARs have been identified, 
adding an additional layer of regulatory 
activity not authorized by CERCLA. 
Another commenter stated that the 
proposed rule does not even require 
TBCs to be relevant and appropriate. 
One commenter stated that the proposal 
requires that TBCs be identified for 
remedial actions but does not specify 
what is to be done with them. 
Commenters raised due process 
concerns, arguing that, unlike ARARs, 
TBCs are not legally promulgated and 
may not have been subjected to public 
or technical review and comment. 

Commenters suggested that TBCs are 
unnecessary for establishing 
contaminant levels because such levels 
can be determined by regulations or 
during risk assessments. A commenter 
proposed that site-specific risk-based 
remediation levels should be used. 
Another commenter asserted that TBCs 
are appropriate for use as general 
guidelines. but not as requirements. The 
TBCs listed in the preamble often are 
not subjected to thorough technical 
review and are inappropriate for use as 
substitutes for ARARs. 

If EPA retains TBCs in the NCP, 
commenters suggested that the category 
be more specifically defined and 
referred to as helpful reference 
information only, or used on a voluntary 
basis. A commenter suggested that, if 
TBCs are retained, references to their 
identification and consideration be 
permissive, not mandatory (e.g., "may, 
as appropriate, identify TBCs • * *" 
rather than "shall identify 
TBCs * * *"). A commenter argued that 
EPA should state that remedies selected 
through the use ofTBCs must be cost­
effective, and that TBCs may be used 
only if the remedy selected falls within 
the acceptable risk range. 

Commenters argued that if EPA uses 
TBCs to determine cleanup levels, PRPs 
must be provided with an opportunity to 
challenge their use. A commenter 
suggested that the preamble clarify that 
requirements more stringent than 
ARARs can be imposed only if ARARs 
are not protective of human health and 
the environment. 

Some commenters requested 
clarification that requirements existing 
under Indian tribe law and enforced as a 
matter of tribal law should be 
considered ARARs rather than TBCs. 

On the other hand, one commenter 
argued that some TBCs should be given 
the same status as ARARs. The 
commenter explained that most states 
have ARARs for determining ground and 
surface water cleanup levels, but 
promulgated standards for soil cleanup 
are largely unavailable. The commenter 
suggested that state policies used to 
determine guidance values, criteria or 
standards should be given the same 
status as ARARs, even if not 
promulgated. as long as they are used 
consistently within a state. 

In response, EPA believes it is 
necessary to clarify how it intends TBCs 
to be used. As a first matter, EPA agrees 
with commenters that TBCs should not 
be required as cleanup standards in the 
rule because they are, by definition, 
generally neither promulgated nor . 
enforceable so they do not have the 
same status under CERCLA as do 
ARARs. TBCs may, however. be very 
useful in helping to determine what is 
protective at a site, or how to carry out 
certain actions or requirements. 

Because ARARs do not exist for every 
chemical or circumstance likely to be 
found at a Superfund site, EPA believes 
it may be necessary when determining 
cleanup requirements or designing a 
remedy to consult reliable information 
that would not otherwise be considered 
to be a potential ARAR. For example, 
when an MCLG or MCL does not exist 
for a particular contaminant, EPA 

. intends that the lead or support agency 
use EPA-developed toxicity information 
such as cancer potency factors and 
reference doses for noncarcinogenic 
effects when developing preliminary 
remediation goals. Also, many action­
specific ARARs have broad 
performance criteria. The technical 
information on how to implement such 
criteria may be contained in guidance 
documents only. The lead or support 
agency may need to consider these 
guidance documents in determining how 
to comply with the ARAR. Also, the lead 
or support agency may want to consider 
policy statements contained in 
advisories, criteria, or guidance when 
selecting or designing a remedy. 

Accordingly, even though the use of 
TBCs is not specifically discussed in 
CERCLA, EPA believes that their use is 
consistent with the statutory 
requirements to protect human health 
and the environment and to comply with 
ARARs. This opportunity to consider 
TBCs applies to both removal and 
remedial actions. 

EPA recognizes, as the commenters 
point out. that, unlike ARARs, the 
identification and communication of 
TBCs should not be mandatory. EPA has 
revised the NCP references to TBCs to 
make it clear that they are to be used on 
an "as appropriate" basis. EPA believes 
that TBCs are meant to complement the 
use of ARARs by EPA, states, and PRPs. 
not to be in competition with ARARs. 

In response to other comments. even 
when TBCs are used, the requirements 
imposed on the remedy, including that it 
be cost-effective, still apply. Moreover. a 
PRP can comment on information 
derived from TBCs, including the 
reliability and validity of a TBC itself. 
when it submits comments on the 
proposed plan. PRP challenges to the 
use ofTBCs are not precluded by EPA's 
TBC policy because PRPs may still 
assert in their comments that. in a 
particular instance, the lead agency's 
consideration ofTBCs in determining 
remediation goals and objectives is not 
appropriate or consistent with 
CERCLA's mandates that remedies 
protect human health and the 
environment and be cost-effective. 

Further, EPA does not agree that the 
use of TBCs will necessarily lead to 
inconsistent selection of cleanup goals. 
Better consistency may in fact be 
achieved if all lead agencies use EPA­
developed toxicity information for 
contaminants for which a standard has 
not yet been developed. Finally, Indian 
tribal laws may be potential ARARs 
when they meet the requirements for 
state ARARs (see introductory preambl• 
section on ARARs, above). 
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Final rule: References to TBCs will be 
changed in the following sections to 
make it clear that their use is 
discretionary rather than mandatory: 
i§ 300.400(g)(3), 300.415(i). 300.430(b)(9). 
300.430(d)(3), 300.430(e) (8) and (9), 
300.505(d)(2)(iii), 300.515(d) and (d) (1) 
and (2), and 300.515(h)(2). 

Name: Sections 300.400 (g)(4) and 
[g)(5). ARARs under state laws. 

Proposed rule: Section 300.400(g) 
specified that only promulgated state 
standards may be considered potential 
ARARs. A promulgated state standard 
must be legally enforceable and of 
general applicability. The term "legally 
enforceable." according to the preamble 
to the proposed NCP, means that state 
laws or standards which are considered 
potential ARARs must be issued in 
accordance with state procedural 
requirements and contain specific 
enforcement provisions or be otherwise 
enforceable under state law. The 
preamble also explained that "of general 
applicability" means that potential state 
ARARs must be applicable to all 
remedial situations described in the 
requirement. not just CERCLA sites (53 
FR 51437-38). 

The preamble also discussed a 
dispute resolution process to be 
followed if there is disagreement about 
the identification of ARARs. as well as 
policies to be followed if a state insists 
that a remedy attain a requirement not 
determined to be ARAR (see 53 FR 
51437 and 51457). 

Response to comments: Commenters 
on this subject called for EPA to 
establish a formal procedure to be 
followed by states to demonstrate that 
proposed state ARARs are legally 
enforceable and of generally 
applicability. Commenters suggested 
that states be required to provide legal 
citations from appropriate sections of 
state laws, as well as appropriate 
citations to legal authority for issuing 
compliance orders, obtaining 
injunctions. or imposing civil or criminal 
penalties in the event of noncompliance. 
These citations. according to 
commenters, would demonstrate that 
proposed ARARs are legally 
enforceable. 

Commenters suggested that general 
applicability could be demonstrated by 
requiring states to identify the 
chemicals. locations, and cleanup 
actions to which a proposed ARAR 
would apply. 

The proposed NCP did not prescribe a 
specific procedure to be used in 
evaluating state standards as potential 
ARARs. A formal process for 
demonstrating that state requirements 
are promulgated is not required by 

CERCLA. EPA believes that the 
imposition of a formal procedure on 
state& would be a large administrative 
burden and could impede the cleanup 
process. 

EPA expects, however, that states will 
substantiate submissions of potential 
ARARs by providing basic evidence of 
promulgation. such as a citation to a 
statute or regulation and, where 
pertinent. a date of enactment. effective 
date, or description of scope. Because a 
citation is the minimum needed to 
positively identify a requirement. EPA 
has added regulatory language requiring 
both lead and support agencies to 
provide citations when identifying their 
ARARs. 

Section 300.400(g){4) specifies that 
only promulgated state standards that 
are more stringent than federal 
requirements and are identified by the 
state in a timely manner may be 
considered potential ARARs. If a 
question is raised as to whether a 
requirement identified by a state 
conforms to the requirements for being a 
potential state ARAR. or is challenged 
on the basis that it does not conform to 
the definition, the state would have the 
burden of providing additional evidence 
to EPA to demonstrate that the 
requirement is of general applicability, 
is legally enforceable, and meets the 
other prerequisites for being a potential 
ARAR. If EPA does not agree that a 
state standard identified by a state is an 
ARAR. EPA will explain the basis for 
this decision. 

Furthermore, the language of CERCLA 
section 121(d)(2)(A) makes clear, and 
program expediency necessitates. that 
the specific requirements that are 
applicable or relevant and appropriate 
to a particular site be identified. It is not 
sufficient to provide a general "laundry" 
list of statutes and regulations that 
might be ARARs for a particular site. 
The state, and EPA if it is the support 
agency, must instead provide a list of 
requirements with specific citations to 
the section of law identified as a 
potential ARAR. and a brief explanation 
of why that requirement is considered to 
be applicable or relevant and 
appropriate to the site. 

Other comments on this section raised 
objections to EPA's acceptance of 
general goals as potential ARARs. One 
commenter questioned whether such 
general goals were implementable and 
satisfied the requirements of a 
promulgated standard, requirement, 
criteria, or limitation contained in 
CERCLA section 121(d). Another 
commenter argued that attempts to 
interpret compliance with a general goal 
will lead to confusion and delay. Several 
commenters requested clarification of 

the status of state nondegradation goals 
and whether such goals qualified as 
potential ARARs. 

In response, it is necessary to 
examine the nature of a general goal in 
order to determine whether it may be an 
ARAR. General goals that merely 
express legislative intent about desired 
outcomes or conditions but are non­
binding are not ARAR.s. EPA believes, 
however. that general goals, such as 
nondegradation laws, can be potential 
ARARs if they are promulgated, and 
therefore legally enforceable, and if they 
are directive in intent. The more specific 
regulations that implement a general 
goal are usually key in identifying what 
compliance with the goal means. 

For example, in the preamble to the 
proposed NCP, EPA cited the example of 
a state antidegradation statute that 
prohibits the degradation of surface 
water below a level of quality necessary 
to protect certain uses of the water body 
(53 FR 51438). If promulgated, such a 
requirement is clearly directive in nature 
and intent. State regulations that 
designate uses of a given water body 
and state water quality standards that 
establish maximum in-stream 
concentrations to protect those uses 
define how the antidegradation Jaw will 
be implemented are. if promulgated, also 
potential ARARs. 

Even if a state has not promulgated 
implementing regulations. a general goal 
can be an ARAR if it meets the 
eligibility criteria for state ARARs. 
However. EPA would have considerable 
latitude in determining how to comply 
with the goal in the absence of 
implementing regulations. EPA may 
consider guidelines the state has 
developed related to the provision, as 
well as state practices in applying the 
goal, but such guidance or documents 
would be TBCs, not ARARs. 

Final rule: 1. EPA has revised 
§ 300.400(g)(4) as follows: 

(4) Only those state atandards that are 
promulgated. are identified by the atate in a 
timely manner. and are more stringent than 
federal requirements may be applicable or 
relevant and appropriate. For purposes of 
Identification and notification of promulgated 
state standards, the term "promulgated" 
means that the standards are of general 
applicability and are legally enforceable. 

2. Also, language has been added to 
I 300.400(g)(5) requiring that specific 
requirements for a particular site be 
identified as ARARs. and that citations 
be provided. 

Name: Section 300.515(d)(1). Timely 
identification of state ARARs. 

Proposed rule: Section 300.515(d){1) 
stated that the lead and support 
agencies shall identify their respective 
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ARARs (and may identify TBCs) and 
communicate them to each other in a 
timely manner such that sufficient time 
is available for the lead agency to 
incorporate all potential ARARs and 
TBCs without inordinate delay and 
duplication of effort. 

Section 300.515(d)(2) provided that a 
SMOA may specify timeframes for 
identification of ARARs and TBCs. In 
the absence of a SMOA, § 300.515(h)(2) 
provided that the lead and support 
agencies shall discuss potential ARARs 
and TBCs during the scoping of the Rl/ 
FS. This section also required the 
support agency to communicate in 
writing potential ARARs to the lead 
agency within 30 working days of the 
receipt of a request from the lead agency 
for potential ARARs at two steps in the 
process: no later than when site 
characterization data are available. and 
prior to the initiation of the comparative 
analysis. The preamble to the proposed 
rule (53 FR 51438) explained that 
different types of ARARs can be 
identified at various points in the Rl/FS 
process: chemical-specific and location­
specific ARARs after site 
characterization. and action-specific 
ARA.Rs after development of 
alternatives. 

Response to comments: Several 
commenters argued that even states 
with SMOAs should be required to 
identify potential ARARs within 30 
working days of the receipt of a request 
from the lead agency. EPA believes. 
however. that it is appropriate to allow 
the timeframes for identification of 
potential ARARs to be negotiated as 
part of a SMOA, and therefore does not 
agree with this comment. 

The purpose of the SMOA is for EPA 
and a state to agree on their respective 
roles and responsibilities during EPA­
lead and state-lead response actions. A 
mutually acceptable timeframe for 
identifying ARA.Rs is certainly an 
important component of the decision­
making process. Such discussion may 
also lead to agreement on other 
important ARARs coordination issues 
such as the appropriate EPA/state 
management staff level for 
communication of ARARs. 

One commenter stated that the 30-day 
requirement is too short, especially for 
Indian tribes who may not have well­
developed systems for identifying and 
compiling tribal laws. Another 
commenter suggested that states be 
given a minimum of 20 working days to 
respond to a request for ARARs to 
account for numerous levels of authority 
involved in the response. Based on 
program experience, EPA believes a 
period of 30 working days is appropriate 
for a support agency to respond to a 

lead agency request for ARARs in the 
absence of a negotiated timeframe in a 
SMOA. The necessity for a longer 
period should be agreed upon during 
SMOA negotiations. 

Commenters suggested that the 
discussion of timely identification of 
ARARs be revised to allow for ARARs 
identified after the signing of the ROD to 
be considered legally equivalent to 
ARARs identified prior to ROD signing. 
Commenters pointed out that many 
potential action-specific ARARs cannot 
be identified until the remedial design 
phase, which occurs after ROD signing. 
EPA believes that remedial actions 
should be required to comply with 
ARARs identified by the lead and 
support agencies before the ROD is 
signed and should not be required to 
comply with ARARs identified after that 
time, provided such ARARs could have 
been identified before the ROD was 
signed. However, if a component of a 
remedy is not identified at the time of 
ROD signing. requirements in effect 
when the component is later identified 
(e.g.. during remedial design) will be 
used to determine ARARs. In addition, 
remedies will comply with requirements 
promulgated after ROD signature if 
necessary to maintain protectiveness 
(these issues are discussed in greater 
detail below in the section on 
"Consideration of newly promulgated or 
modified requirements.") 

Final rule: EPA is promulgating the 
rule as proposed except that references 
to TBCs have been modified (see 
preamble section on TBCs). 

Name: Section 300.430(f)[1)(ii)(C). 
Circumstances in which ARARs may be 
waived. 

Introduction: CERCLA reauthorization 
modified somewhat the 1985 NCP's five 
circumstances in which a specific ARAR 
need not be attained. Four of the original 
waivers were essentially codified. and 
two new waivers added (equivalent 
standard of performance and 
inconsistent application of state 
requirements). These waivers, which by 
statute apply to on-site remedial 
activities. must be invoked for each 
ARAR that will not be attained; the 
waivers apply only to attainment of 
ARARs and not to any other CERCLA 
statutory requirements for remedial 
actions. such as protection of human 
health and environment. Since today's 
rule also requires removal actions to 
comply with ARARs to the extent 
practicable, these waivers are also 
available for removals, as discussed in 
the preamble for I 30Q.415(i). 

Proposed rule: The proposed NCP 
revisions essentially incorporated the 
statutory language of the waivers in the 

rule without amplification or significant 
modification in proposed 
§ 300.430(f)(3}(iv) (renumbered as final 
I 300.430(f)(1)(ii)(C)). The preamble to 
the proposal did, however, discuss 
criteria and circumstances under which 
the waivers might be invoked (53 FR 
51438). 

Each waiver is discussed below in 
terms of the proposed criteria. 
comments on the criteria. and EPA's 
response to comments. Unless explicitly 
stated otherwise, the criteria uµder each 
waiver may be presumed to remain the 
same as described in the preamble to 
the proposed rule. 

Response to comments: Two general 
comments were made about use of 
waivers. One commenter suggested that 
the probability of exposure be allowed 
as grounds for a waiver; for example, 
the low probability of exposure at a 
remote site would allow an ARAR such 
as for drinking water levels in 
groundwater to be waived. EPA does 
not believe that there is authorization to 
use exposwe probability as grounds for 
a waiver. Exposure probability may 
suggest what standards have to be 
attained (as with groundwater that may 
be used for drinking). but cannot exempt 
a CERCLA response from what would 
otherwise be ARAR. 

Another commenter suggested that 
waivers be interpreted broadly and used 
more frequently to expedite response 
and conserve the Fund. The commenter 
gave as an example waiving MCLs for 
Class ll groundwater that is not likely to 
be used for drinking water. EPA 
acknowledges that waivers of ARARs 
may be used more frequently in the 
future as more experience is gained 
about the practicability of remedies. the 
nature of state requirements. etc. 
However, EPA may invoke waivers only 
when appropriate under the terms of the 
statute, and not simply when it might be 
desirable to expedite an action. EPA 
also notes that a specific waiver is 
available to help conserve the Fund. 

Final rule: EPA is promulgating the 
rule as proposed. 

Name: Section 300.430(f)(1)(ii)(C)(1). 
Interim measures. 

Proposed rule: This waiver is intended 
for interim measures which by their 
temporary nature do not attain all 
ARARs. The criteria proposed were that 
an interim measure for which this 
waiver is invoked should be followed 
within a reasonable time by complete 
measures that attain ARARs. and that 
the interim measure should not 
exacerbate site problems nor interfere 
with the final remedy (53 FR 51438-39). 
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Response to comments: One 
commenter stated that EPA should 
define the term, "reasonable time," to 
put a limit on the amount of time 
between an interim measure and 
completion. The commenter was 
concerned that the waiver could be used 
to delay completion of a remedial action 
unless a time limit, such as 3 years, is 
imposed. EPA believes that putting a 
specific time limit as a pre-condition for 
invoking this waiver is impractical 
because it is difficult to predict exactly 
when complete measures can be 
undertaken, given changes in funding, 
priorities, and other factors. 

Another commenter advised that this 
waiver should not be used to impose 
needless, duplicative costs in 
remediation by requiring unnecessary 
interim steps. EPA agrees that interim 
actions should be consistent with a final 
remedy to the extent the latter can be 
anticipated. This point is addressed in 
part by the criterion that the interim 
measure should not interfere with the 
final remedy. 

Final rule: EPA is promulgating the 
rule as proposed. 

Name: Section 300.430(f)(l)(ii)(C)(2). 
Greater risk to health and the 
environment. 

Proposed rule: This waiver is intended 
for ARARs whose implementation will 
cause greater risk to human health and 
the environment than non-compliance. 
The criteria proposed for this waiver 
included magnitude. duration, and 
reversibility of adverse impacts due to 
compliance with an ARAR compared to 
a remedy not complying with that ARAR 
(53 FR 51439). 

Response to comments: Commenters 
did not specifically disagree with the 
criteria. One commenter advised caution 
in invoking this waiver because of the 
uncertainties in accurately assessing 
risks and the delays that could ensue 
from disagreements about these risks. 
The commenter also said that full public 
input should be sought before invoking 
this waiver. In response, EPA notes that 
public input is required through the 
proposed plan, which must describe use 
of a waiver. EPA agrees that risk 
assessment has uncertainties, but 
believes that careful assessments that 
reveal greater risks from compliance 
with ARARs may be grounds for using 
this waiver. 

Another commenter objected to the 
preamble discussion for suggesting that 
the alternative to which compliance 
with an ARAR is compared is limited to 
a "no-action" alternative. While the 
examples provided perhaps suggest that 
the alternative might have been no 
action (as with PCB contamination). 

EPA certainly does not intend that the 
alternative to which a potentially high 
risk remedy is compared must be the no­
action alternative. As with the example 
of excavation, there may be other active 
measures such as capping which can be 
taken if the ARAR-compliant remedy 
poses unacceptably high risks. 

Final rule: EPA is promulgating the 
rule as proposed. 

Name: Section 300.430(fl(1)(ii)(C)(3). 
Technical impracticability. 

Proposed rule: This waiver is intended 
when compliance with an ARAR is not 
technically practicable from an 
engineering perspective. The criteria 
proposed for this waiver included 
engineering feasibility and reliability, 
with cost generally not a major factor 
unless compliance would be 
inordinately costly. Both standard and 
innovative technologies should be 
considered before invoking this waiver 
(53 FR 51439). 

Response to comments: Several 
commenters addressed the issue of cost. 
Some asserted that cost has no role in 
determining technical practicability, and 
should be dropped from consideration. 
Others stated that cost should play a 
more explicit role by being one of the 
criteria (along with feasibility and 
reliability). EPA believes that cost 
should generally play a subordinate role 
in determining practicability from an 
engineering perspective. Engineering 
practice is in reality ultimately limited 
by costs, hence cost may legitimately be 
considered in determining what is 
ultimately practicable. On the other 
band, if cost were a key criterion in 
determining the practicability of an 
ARAR. ARARs would likely be 
subjected to a cost-benefit analysis 
rather than a test of true practicability. 

One commenter argued that the 
waiver should be invoked even when an 
innovative technology is available that 
may achieve an ARAR unless EPA 
presents evidence that the technology 
will be reliable and effective. In the 
proposal EPA stated that the technical 
impracticability waiver should not be 
used where either existing or innovative 
technologies can reliably, logically, and 
feasibly attain the ARAR. Innovative 
technologies are encouraged by the 
statute and, in accordance with criteria 
presented elsewhere in the rule, should 
be employed to attain ARARs where 
appropriate; the burden of presenting 
information on such technologies would 
be on the PRP, not EPA. 

One commenter suggested that this 
waiver should be granted for any 
carcinogen with an MCLG of zero. The 
role of MCLGs and MCLs is discussed 
below in today's preamble. EPA notes 

that because elimination of 
contamination to a level of zero is 
infeasible, this waiver would probably 
have to be invoked where an ARAR is 
zero. 

Final rule: EPA is promulgating the 
rule as proposed. 

Name: Section 300.430(f)(1)(ii)(C)(4). 
Equivalent st~dard of performance. 

Proposed rule: This waiver is intended 
where the standard of performance of a 
requirement can be equaled or exceeded 
through another method. The criteria 
proposed included degree of protection. 
level of performance, reliability into the 
future. and time required for results (53 
FR 51439-40). 

Response to comments: Several 
commenters maintained that a broader 
interpretation of the waiver should be 
used than that proposed by EPA. 
Specifically, they argued for a case-by­
case analysis of concentrations at 
realistic points of exposure as the best 
measure of equivalent performance. In 
other words, they would use an 
evaluation of exposure risk as the 
measure of equivalent performance, 
allowing an entirely different remedial 
approach than that specified in a 
requirement as long as the final risk 
level is the same. 

EPA disagrees fundamentally with 
this approach, which EPA believes is far 
broader than what Congress intended. 
As another commenter noted. the 
purpose of the waiver is to allow 
alternative technologies that provide a 
degree of protection as great or greater 
as the specified technology. The 
language from the Conference Report on 
SARA makes clear the narrower 
purpose of this waiver for the use of 
alternative but equivalent technologies; 
comparison based on risk is only 
permitted where the original standard is 
risk-based: 

This (waiver] allows flexibility in the 
choice or technology but does not allow any 
le111er standard or any other basis (such as a 
risk-based calculation) for determining the 
required level of control However. an 
alternative standard may be risk-based if the 
original standard was risk-based. 

H.R. Rep. No. 962, 99th Cong., 2d Sess. 
(1986) ("Conference Report on SARA") 
at p. 249. Another commenter believed 
that EPA's criteria are unnecessarily 
restrictive, in that these criteria should 
be balanced in evaluating an alternative 
rather than required to be equaled or 
exceeded. EPA believes that the first 
three criteria, i.e., degree of protection, 
level of performance, and future 
reliability, should at least be equaled for 
an alternative to be considered 
equivalent While it is possible that 
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there may be redundancy among the 
three. a lesser level in any of these 
criteria would compromise equivalency 
with the original standard. 

Regarding the fourth criterion, EPA 
proposed that the time required to 
achieve results using the alternative 
remedy should not be significantly more 
than that required under the waived 
ARAR. Several commenters objected to 
this criterion, arguing that it could 
preclude less expensive technologies or 
ones that provide greater protection or 
reliability. They were also troubled by 
the vagueness of the standard of 
"significantly more." 

EPA appreciates the concerns raised 
by these commenters regarding the role 
of time in evaluating an alternative for 
this waiver. The standard proposed was 
not specific precisely in order to allow 
cases where alternative methods may 
provide great benefits even though 
requiring longer time for 
implementation. as with, for example, 
the use of bioremediation instead of 
incineration. While EPA still believes 
that the time required to implement an 
alternative should be considered in 
using this waiver, with a bias toward 
quicker remedies, EPA recognizes the 
validity of commenters' claims that the 
duration should be balanced against 
other beneficial factors and should not 
be a necessary condition for 
equivalence. 

A final commenter expressed concern 
that this waiver as interpreted by EPA 
would actually require the alternative to 
exceed the level of protectiveness 
provided by the ARAR. EPA does not 
believe that the criteria that have been 
proposed for this waiver in any way 
require that the alternative be more 
protective than the ARAR, rather, that it 
be at least as protective as the ARAR. 

Final rule: EPA is promulgating the 
rule as proposed. 

Name: Section 300.430(f)(l)(ii)(C)(5). 
Inconsistent application of state 
requirements. 

Proposed rule: This waiver is intended 
to prevent application to Superfund sites 
of state requirements that have not been 
consistently applied elsewhere in a 
state. A standard is presumed to have 
been consistently applied unless there is 
evidence to the contrary. The preamble 
to the proposed NCP explained that 
consistency of application may be 
demonstrated by the similarity of sites 
or response circumstances, the 
proportion of noncompliance cases, 
reasons for noncompliance, and 
intentions to apply future requirements. 
Intent can be demonstrated by policy 
statements, legislative history, site 
remedial planning documents. or state 

responses to federal-lead sites (53 FR 
51440). 

Response to comments: Several 
commenters disagreed with EPA's 
position that potential state ARARs will 
be considered to have been consistently 
applied in the past unless evidence 
exists to the contrary. Commenters also 
disagreed with EPA's position on state 
intentions to consistently apply new 
ARARs. Commenters argued that the 
statutory language and the legislative 
history of CERCLA do not contain any 
basis for EPA's position that potential 
state ARARs will be presumed to have 
been consistently applied unless 
evidence exists to the contrary. 

Commenters suggested that EPA 
develop a formal procedure to be 
followed by states in demonstrating the 
consistency of past and future 
application of standards. One 
commenter argued that states should 
bear the burden of proof and should be 
required to document past applications 
of potential ARARs. 

For those ARARs with established 
implementation records, commenters 
favored a policy by which consistent 
application would be based on 
documented evidence supplied by the 
states. One commenter suggested that 
states be required to provide a list of 
enforcement actions as evidence in 
demonstrating consistent application. 
Another commenter favored the 
publication of all legally applicable state 
ARARs in a publicly available 
document, with appropriate review and 
comment periods. 

For new ARARs without sufficient 
records of application, one commenter 
suggested that states should be required 
to develop an implementation plan for 
the new ARAR and demonstrate that 
sufficient funds exist to carry out the 
plan. Additionally, this commenter 
proposed that PRPs should have the 
opportunity to forego compliance with 
an ARAR if a state does not implement 
the ARAR in accordance with 
announced intentions. Another 
commenter suggested that state 
intentions to consistently implement an 
ARAR be recorded in an official record. 

In response, the proposed NCP did not 
contain a specific procedure to be 
followed by states in demonstrating 
consistent application of state 
standards. Rather, the preamble 
describes what information can be 
submitted for EPA review when the 
consistency of application of a 
particular requirement is questioned. 

A standard is presumed to have been 
consistently applied unless EPA 
questions that conclusion or requests 
additional information to substantiate 
the conclusion. EPA continues to believe 

that it is proper to presume that a state 
has consistently applied (or in the case 
of a newly adopted standard "intends to 
consistently apply") a standard unless 
there is reason to believe otherwise. 
CERCLA section 121(£)(4) is written such 
that this waiver may be invoked when 
the President finds that a state 
requirement is inconsistently applied. 
CERCLA does not require states to 
demonstrate consistent application in 
order for a requirement to be considered 
an ARAR. Also, imposing an up-front 
formal procedure on states for 
demonstrating consistent application 
would impose a heavy administrative 
burden. A special implementation plan 
for newly-promulgated requirements is 
likewise not required by statute and 
would be unnecessarily burdensome on 
states. States have the option of 
providing evidence of consistent 
application if EPA is considering 
waiving a standard. In such a case, the 
type of evidentiary showings suggested 
by commenters may be appropriate. 

Final rule: EPA is promulgating the 
rule as proposed. 

Name: Section 300.430(f)(l)(ii)(C)(6). 
Fund-balancing. 

Proposed rule: The proposed section 
is based on CERCLA section 
121(d)(4)(F), which states that this 
waiver may be used for Fund-financed 
actions under CERCLA section 104 only. 
The proposal stated that an alternative 
may be selected that does not attain all 
ARARs when EPA determines that the 
ARAR-compliant alternative will not 
provide a balance between the need for 
protection of human health and the 
environment at the site and the 
avails bility of Fund monies to respond 
to other sites that may present a threat 
to human health and the environment. 
Further conditions for using this waiver 
were explained in the preamble to the 
proposed NCP (53 FR 51440). 

The preamble solicited comment on 
EPA's intention to establish a dollar 
threshold and specific criteria for 
routinely invoking this waiver. The 
threshold would be based on an amount 
significantly higher than the average 
cost of remediating sites with problems 
similar to those at the site under 
consideration, e.g., the cost of 
addressing large municipal landfills. 

Response to comments: Many of the 
comments received on establishing a 
dollar threshold were opposed to it, 
generally because such a threshold 
would be arbitrary. One commenter 
argued that a site cleanup should not be 
compromised because of a possible 
future funding shortage elsewhere. 
Other commenters noted that the 
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amount of money in the Fund is in a 
steady state of flux and that a fixed 
dollar threshold would not recognize the 
dynamic nature of the Superfund 
program (e.g .. PRP-financed responses 
may have an impact on the Fund.) 
Establishing an arbitrary dollar 
threshold is not the proper methodology 
for this waiver, asserted one commenter. 
Rather, if an alternative would not 
attain an ARAR, yet would still fall 
within the acceptable risk range, then it 
would warrant selection. Another 
commenter disagreed with a threshold 
amount and advised EPA to focus on 
minimizing Fund-financed cleanups 
rather than raising the specter of a lower 
nationwide level of cleanup effort 
because the Fund may be depleted. 

Some commenters supported 
establishing a dollar threshold. One 
commenter suggested a threshold of 15 
percent over the average cost of 
remediation at similar types of 
Superfund sites. Another stated that a 
threshold addresses the realities of a 
limited pot of money for the national 
remediation effort. This commenter 
recommended calculating the average 
remedial cost for specific types of sites 
over 5 years. Such information would be 
updated periodically to account for 
inflation and increased costs of 
treatment and new technologies. 
Thresholds could be set at one standard 
deviation above the mean. Another 
commenter appeared to support the 
threshold but stated that Congress 
intended that this waiver be used only 
in extraordinary circumstances where 
the Fund resources may be seriously 
depleted. This commenter argued that 
exceeding a dollar threshold should 
result in only an examination of the 
waiver. not a presumption to invoke the 
waiver. 

In response, the reason for having a 
Fund-balancing waiver is to ensure that 
EPA's ability to carry out a 
comprehensive national response 
program is not compromised by the 
expenditure of the Fund at a single site. 
EPA has decided to establish a policy to 
routinely consider-not necessarily 
invoke-the Fund-balancing waiver at a 
threshold point. EPA will use this 
threshold as a guideline, rather than a 
requirement, because of the dynamic 
nature of both the program and of the 
amount of funds annually appropriated 
to the program by Congress. EPA 
believes that it is appropriate to 
consider the Fund-balancing waiver for 
unusual, very costly cases. EPA believes 
that when a single action would be four 
times the cost of an average operable 
unit. it could compromise EPA's ability 
to conduct actions at other sites. 

Therefore, EPA has decided that the 
lead agency should routiitely consider 
the Fund-balancing waiver when the 
cost of a remedy attaining an ARAR is 
four times the current average cost of an 
operable unit. EPA also reserves the 
right to invoke the waiver in specific 
situations when the cost of the remedy 
is expected to fall below the threshold 
and EPA determines that the single site 
expenditure would place a 
disproportionate burden on the Fund. 

In response to comments on use of 
this waiver by federal agencies other 
than EPA and by PRPs, EPA notes that 
CERCLA section 121(d)(4)(FJ clearly 
restricts use of this waiver to response 
actions conducted under CERCLA 
section 104 using the Fund, ie., financed 
by the Hazardous Substance Superfund. 
Therefore, this waiver is unavailable for 
other federal agencies. 

Final rule: EPA is promulgating the 
rule as proposed. 

Name: Section 300.430(e)(2)(i)(B). Use 
of maximum contaminant level goals for 
ground-water cleanups. 

Proposed rule: CERCLA section 121(d) 
states that a remedial action will attain 
a level or standard of control 
established under the Safe Drinking 
Water Act (SDWA). among other 
statutes, where such level or control is 
applicable or relevant and appropriate 
to any hazardous substance, pollutant or 
contaminant that will remain on-site. 
The enforceable standards under the 
SDWA are maximum contaminant 
levels (MCLs) which represent the 
maximum permissible level of a 
contaminant which is delivered to any 
user of a public water system. Section 
12l(d) also states that remedial actions 
shall attain maximum contaminant level 
goals (MCLGs) where such goals are 
relevant and appropriate to the 
circumstances of the release. 

Proposed § 300.430(e)(2)(i)(B) reflected 
EPA's determination that MCLs 
generally shall be considered relevant 
end appropriate standards when 
determining acceptable exposure for 
ground water and surface water that is a 
current or potential source of drinking 
water. This section also stated that in 
cases involving multiple contaminants 
or pathways where the risk is in excess 
of 10-•, MCLGs may be considered 
when determining acceptable exposures. 

An MCLG is a health-baaed goal set 
at a level et which no adverse health 
effects may arise, with a margin of 
safety. An MCL is required to be set as 
close as feasible to its respective MCLG, 
taking into consideratiOn the best 
technology. treatment techniques, and 
other factors (including cost). MCLs for 
noncarcinogens are nearly always set at 

MCLGs. Many MCLGs for carcinogens, 
however, are set at zero. MCI.a for 
carcinogens ere set above zero. 

In the preamble to the proposed rule 
(53 FR 51441-42), EPA explained that 
MCLs rather than MCI.Gs generally are 
relevant and appropriate to the cleanup 
of ground water that is or may be used 
for drinking because MCLs are the 
enforceable standards under the Safe 
Drinking Weter Act (SOWA). the MCLs 
for carcinogens ere within EPA's 
acceptable risk range, and MCLs are 
protective. MCI.a represent the level of 
water quality that EPA believes is 
acceptable for over 200 million 
Americans to consume every day from 
public drinking water supplies. EPA 
decided that Superfund cleanup of 
drinking water should use the same 
standards as EPA's drinking water 
program. 

Since MCLs are usually only legally 
applicable under the SDWA to the 
quality of drinking water at the tap, 
there will be few instances in which 
MCLs are applicable to cleanup of 
ground water at a Superfund site. For 
this reason, MCLs are generally 
considered "relevant and appropriate" 
to ground water that is or may be used 
for drinking. The preamble to the 
proposed rule further explained that 
MCLGs may be relevant and 
appropriate where the risk posed by 
multiple contaminants or pathways was 
in excess of 10-• (53 FR 51441). 

Response to comments: The majority 
of commenters supported the proposed 
NCP's policy on the use of MCLs rather 
than MCI.Gs es generally relevant and 
appropriate standards. Many of these 
commenters argued that MCLs should 
generally be the cleanup standard 
because they are protective of human 
health and the environment, ere 
generally set at practical limits of 
detection, fall within EPA's acceptable 
risk range, and are the enforceable 
standards under the Safe Drinking 
Water Act and other environmental 
programs, e.g., MCLs are used as 
ground-water protection standards 
underRCRA. 

Some agreed with EPA that it makes 
little sense to require MCLGs because 
the result would be that the water 
around Superfund sites would be 
cleaner than the water used for drinking. 
Others argued that requiring MCLGs 
would undermine SDWA'a use ofMCLs 
as enforceable drinking water 
standards. Commenters argued that 
MCLGs for ground-water cleanups equal 
to zero are unattainable and not 
detectable, primarily because no 
adequate technologies are presently 
available. A commenter further stated 
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that the purpose ofMCLGs is not to 
establish cleanup levels and that 
MCLGs have no relationship to the 
circumstances at a Superfund site. 
Another commenter argued that cleanup 
standards other than MCLs are often 
impractical to measure. 

Commenters also observed that 
cleanup levels determined by MCLGs 
may not be attainable. One commenter 
argued that limitations in cleanup 
techniques and analytical methodology 
would make it impossible to achieve 
MCLGs, waivers would have to be used, 
and remediation schemes would become 
needlessly complex and prolonged. 
Some commenters agreed with EPA's 
statement that CERCLA does not require 
EPA to eliminate all risks. 

One commenter noted that MCLs for 
carcinogens are all within EPA's 
acceptable risk range. A commenter 
further stated that the use of MCLGs is 
inconsistent with the requirement that 
additive risks not exceed 10-•. This 
commenter argued that because MCLGs 
represent zero risk. the use of MCLGs 
undermines EPA's risk assessment 
policy. 

Other comments appeared to 
generally support the use of MCLs but 
advised that MCLs should not be used in 
certain situations. A commenter 
cautioned that EPA must assure that 
technical problems with measuring 
compliance are resolved. Also. this 
commenter argued that MCLs must be 
applied with flexibility because they 
may be overly conservative. Another 
commenter stated that MCLs should not 
be used where aquifers are not likely to 
be employed as drinking water sources 
or where MCLs may be technically 
unachievable. 

Other commenters generally 
supported EPA's proposal but disagreed 
that MCLGs should ever be used for 
multiple contaminant or pathway 
situations posing risk in excess of 10-•. 
Another commenter contended that 
MCLs provide adequate protection in 
most cases of potential multiple 
exposure. 

Several of the comments opposed to 
the proposal argued that the MCL policy 
is in direct conflict with the statutory 
language. These commenters contend 
that MCLs are not sufficiently protective 
of human health because cost and 
technical feasibility factors are 
considered when developing MCLs and 
that cost considerations cannot be 
considered until health standards are 
determined. Some argued that cleanup 
levels should be based on either MCLGs 
or health-based standards. 

One commenter argued that it is 
inappropriate for Superfund to use 
MCLs because the technologies 

available for Superfund cleanups are 
different than the technologies used to 
treat water at public treatment works. 
The commenter stated that EPA should 
not confine Superfund's cleanup to 
financial and technological realities 
experienced by municipal water systems 
and that Congressional intent was that 
Superfund cleanup standards must be 
more stringent than standards that apply 
to public drinking water systems. 

A commenter argued that CERCLA 
requires EPA to establish tough upfront 
cleanup standards (i.e., MCI.Gs) and 
that EPA should be required to explain 
to a community when it needs to waive 
such requirements on a specific site. It is 

· concerned that, behind closed doors, 
cleanup remedies that are more 
protective of public health will be 
eliminated on the basis of cost or other 
problematic criteria. 

EPA has carefully considered the 
lengthy and disparate comments on the 
use of MCLs and MCLGs as potential 
relevant and appropriate requirements 
for the cleanup of ground and surface 
water at CERCLA sites. As a threshold 
matter, EPA disagrees with those 
commenters that assert that MCLGs can 
never be relevant and appropriate. 
Congress directed EPA in CERCLA 
section 121(d)(2)(A) to attain MCLGs 
"where relevant and appropriate under 
the circumstances of the release," 
suggesting that MCLGs may be relevant 
and appropriate in some but not 
necessarily all situations. The proposed 
rule itself noted that there may be 
situations in which MCLGs-rather than 
MCLs-are the relevant and appropriate 
standard. such as where multiple 
contaminants or pathways of exposure 
heighten risk to human health (e.g., risk 
greater than 10-'). 53 FR at 51441.i:s 
However, EPA took the position in the 
proposed rule that consideration of 
MCLGs as potential relevant and 
appropriate requirements should be 
limited to those high-risk situations just 
mentioned. Now, based on the public 
comments and a re-examination of the 
issue, EPA has modified its position on 
when MCLGs are to be considered 
potential relevant and appropriate 
requirements. 

EPA's opinion is that where an MCLG 
establishes a contaminant level above 
zero, it is appropriate and consistent 
with the language in CERCLA section: 
121(d)(2)(A) to consider that MCLG as a 
potential relevant and appropriate 
requirement, with determinations to be 

u M noted in the final rule. EPA believH II may 
aleo be appropriate to coneider expoeure criteria 
and other facton1 eel out in I 300.430(e](2](i)(A) of 
the rule in ca1es involving multiple contaminantt or 
pathways that ~sent risks in exce11of10-• 

made on a site-specific basis as to the 
relevance and appropriateness of 
meeting that level under the 
circumstances of the release. 14 When an 
MCLG is determined not to be relevant 
and appropriate to the circumstances of 
the release, the corresponding MCL will 
be considered a potential relevant and 
appropriate requir_ement and will be 
evaluated under the circumstances of 
the release.15 Site-specific assessments 
of whether a requirement is relevant and 
appropriate will be made based on the 
factors set out in § 300.400(g)(2). 

Further, EPA believes, consistent with 
a number of comments, that where an 
MCLG is equal to zero level of 
contaminants (as is the case for 
carcinogens), that MCLG is not 
"appropriate" for the cleanup of ground 
or surface water at CERCLA sites. In 
such cases, the corresponding MCL will 
be considered as a potential relevant 
and appropriate requirement. and 
attained where determined to be 
relevant and appropriate under the 
circumstances of the release. This 
approach best harmonizes the multiple 
directions of the statute to consider 
MCLGs. MCLs, and practicability. 15 

By requiring CERCLA remedies to 
attain MCLGs only when "relevant and 
appropriate," section 121(d)(2) of the 
statute affords EPA considerable 
discretion. It is EPA's opinion that 
MCLGs of zero, while reasonable as 
non-enforceable goals under the SOWA. 
are not appropriate as cleanup 
standards under the terms of CERCLA 
for several reasons. First. the purpose of 
MCLGs under the SOWA is much 
different from the purpose of ARARs 
under CERCLA section 121. Examining 
the purpose of a requirement is one of 
the criteria used in the NCP to determine 
whether a requirement is relevant and 

" Statutory waiven may alee be available on a 
aite-apecific baaie. CERCLA 1ection 1Zl(d)(4]. 

" For noncarcinogens. MCI.a generally are 1et 
equal to MCLGa. EPA eatabliehe• all MCI.a. i.e.• for 
carcinogen• and noncarcinogena. at level• that 
protect human health. 

'"Compare CERCLA aection 122(d](2J(A) 
('remedial action 1hall require a level or 1tandard 
of control which at le&1t attain• maximum 
contaminant level BOBI• eatabliehed under the Safe 
Drinking Water Act • • • where 1uch goal• or 
criteria are relevant and appropriate • • • ""'): 
aection 121(d)(2)(A)(I) (remedial action ehall require 
a level or 1tandard of control which at le11t attainl 
"'any 1tandard. requirement • • • under any 
Federal environmental law, Including • • • the 
Safe Drinking Water Act (e.g .• MCI.a] • • • (that) 
ii legally applicable to the • • • contaminant 
concerned or it relevant and appropriate • • • ""): 
and aection 1Zl(b) (""The Pre1ident 1hall aelect a 
remedial action that • • • utilize• permanent 
aolutiona and alternative treatment technologiea or 
re1oun:e recovery technologie• to the maximum 
extent practicable.") 

http:practicability.15


8752 Federal Register / Vol. 55, No. 46 / Thursday, March 8, 1990 / Rules and Regulations 

appropriate to the circumstances of a 
release. NCP § 300.400(g)(2)(i).17 

The purpose of MCLGs under the 
SOWA is to set goals for both 
carcinogens and noncarcinogens, at a 
level at which "no adverse or 
anticipated effects on the health of 
persons occur and which allow an 
adequate margin of safety." SOWA 
section 1412(b)(1)(B). See also House 
Report No. 1185, 93rd Cong.• 2d Sess. at 
20 (July 10, 1974). The MCLGs are the 
basis from which legally enforceable 
MCL standards are set; MCI..s are 
designed to come as close as feasible to 
the respective MCLG, taking into 
account the best technology, treatment 
techniques and other factors (including 
cost). SDWA section 1412(b)(3); 50 FR 
46881 (Nov. 13. 1985). As explained in 
the House debate on the SDWA: 

The Administrator will have to make two 
judgments. He will have to determine what 
the health goal-recommended maximum 
contaminant level [now known as the 
MCLG]-should be. If there is no known safe 
threshold. the recommended level should be 
set at zero. But this is not a requirement 
which is enforceable against public water 
systems. 
120 Cong. Rec. 363!»-36403 (statement of 
Cong. Rogers) (daily ed., Nov. 19, 1974). 
reprinted in Senate Committee on 
Environment and Public Works. 97th 
Cong.. 2d Sess.. A Legislative History of 
the Safe Drinking Water Act at 652 
(Comm. Print 1982) (emphasis added). 

EPA establishes MCLGs under SOWA 
at threshold levels-with a margin of 
safety-for non-carcinogens. and at a 
zero level for carcinogens where the 
threshold level is not known. Congress 
must be assumed to have been aware of 
this distinction when it required 
CERCLA remedies to use only those 
MCLG goals that are relevant and 
appropriate in setting enforceable 
standards to be attained at a site. 

EPA also believes that MCLGs ofzero 
are not appropriate for determining the 
actual cleanup levels to be attained 
under CERCLA because CERCLA does 
not require the complete elimination of 
risk or of all known or anticipated 
effects; i.e., remedies under CERCLA are 
not required to entirely eliininate 
potential exposure to carcinogens. 
CERCLA section 121 does direct, among 
other requirements, that remedies 
protect human health and the 
environment. be permanent to the 
maximum extent practicable and be 
cost-effective. Remedies at Superfund 

" Similarly. the statute cites the "'purpoae for 
which criteria were developed"" .. a principal factor 
to conaider in deciding whether water quality 
oiteria under the CWA are ··relevant and 
appropriate under the circumstances of the release." 
See CERCLA section 121(d)(ZJ(BJ(i). 

aites comply with these statutory 
mandates when the amount of exposure 
is reduced so that the risk posed by 
contaminants is very small, i.e., at an 
acceptable level. EPA's risk range of 
io-4 to10-'represents EPA's opinion on 
what are generally acceptable levels. A 
contaminant level of zero, and the 
corresponding "no risk" level, are not 
consistent with the cleanup objectives of 
the CERCLA program. (Note that EPA 
bas determined that MCLs for 
carcinogens protect human health 
because they generally fall within this 
acceptable risk range. See 54 FR 22093­
94 (May 22. 1989); sz FR 257Cl0--01 Uuly s. 
1987).) 

Another reason that EPA believes that 
an MCLG of zero is not "appropriate" is 
that it is impossible to detect whether 
"true" zero has actually been attained. 
EPA discussed the scientific difficulty in 
demonstrating zero contaminant levels 
during the 1985 rulemaking on MCLGs: 

EPA has emphasized in the rulemaking that 
zero is not a measurable level in scientific 
tenns and will continue to emphasize that 
point to the public. That zero is "f!Ot 
measurable or attainable is irrelevant to the 
purpose of setting RMCLs which is to set a 
health goal to prevent adverse effects with a 
margin of safety. 

50 FR at 46884, 46896 (Nov. 13, 1985) 
(emphasis added). 18 EPA's experience 
and judgment is that determining that 
contaminant levels have been reduced 
to zero cannot be achieved in practice, 
and none of the many public comments 
on this issue provided evidence to the 
contrary. ARARs must be measurable 
and attainable since their purpose is to 
set a standard that an actual remedy 
will attain. 

EPA's interpretation gives effect to 
another important mandate in CERCLA 
section 121. In addition to requiring EPA 
to attain MCLGs where relevant and 
appropriate, the statute directs EPA to 
require levels that attain the 
"requirements" under federal 
environmental laws, including the 
SDWA, where legally applicable or 
relevant and appropriate (section 
121(d)(2)(A)). MCLs are the legally 
enforceable requirements under the 
SDWA. Thus, aection 121 appears to 
require EPA to attain both MCLs and 
MCLGs, where applicable or relevant 
and appropriate, at CERCLA sites. 
EPA's policy gives effect to these two 

•• Stt also 49 FR 24347 Uune 12. 1984) (emph&1!1 
added): "Due to limitationa in analytical lechniquea. 
ii will alwaya be impoaaible to aay with certainty 
that the aubatance la not preaent. In theory. RMCLs 
at :uro will always be unachievable (or at least not 
demonatrable}. While zero could be the theoretical 
1<>al for carcinOBena in drinlcing waler. in practice. a 
1<>al of achieving the analytical detection limit1 for 
apecific carcinOBm• would have to be followed."" 

provisions by identifying the conditions 
under which either the MCLG or the 
MCL is the potential relevant and 
appropriate requirement. 

EPA's determination that MCI.Gs 
equal to zero are not relevant and 
appropriate requirements is also 
consistent with CERCLA section 
121(d)(4)(C), which establishes technical 
impracticability as a basis for waiving a 
requirement that would otherwise be 
applicable or relevant and appropriate. 
This waiver provision indicates that 
Congress did not intend standards to be 
attained if they are impracticable to 
meet under the circumstances of a 
specific release. EPA has determined 
that MCLGs equal to zero are not 
relevant and appropriate because 
whether that level has been attained 
cannot be verified under the 
circumstances of any release. 

Alternatively, EPA could have 
assumed that all MCLGs (including 
those of zero) are relevant and 
appropriate requirements. and then used 
the waiver provision in CERCLA section 
121(d)(4)(C) at every site where the issue 
arises. However. this would result in 
needlessly complex and prolonged 
procedures, as one of the other 
commenters noted.iv Moreover, EPA 
believes the better approach is to 
resolve this issue as a matter of 
interpretation in its national rulemaking 
under CERCLA. 

Other issues were raised by 
commenters, such as determining where 
in the ground water MCLs should be 
attained, determining which ground 
waters are or may be used for drinking, 
setting cleanup standards for several 
chemicals in an aquifer, and determining 
reasonable timeframes for ground water 
cleanups. These issues are addressed 
elsewhere in today's preamble. 

Final rule: For the reasons discussed 
above, EPA is amending 
§ 300.430(e)(2)(i) (B) through (D) of the 
final rule to provide as follows: 

(B) Maximum contaminant levels goals 
(MCLGs), established under the Safe 
Drinking Water Act. that are 1et at levels 
above zero, shall be attained by remedial 
actions for ground or 1urface watel'll that are 
cummt or potential 1ources of drinking 
water, where the MCLG11 are n!levant and 
appropriate under the circumstances of the 
release baaed on the factol'll in I 300.400{g)(2). 
If an MCLG is determined not to be relevant 
and appropriate, the corresponding maximum 
contaminant level (MCL) shall be attained 

n Note. however. that the aite-apecific waiven In 
CERCLA aection 121(d}[4) may 1till be appropriately 
conaidered under thla rule in cases where a 
11andard (such aa an MCL or an MCLG) ii Identified 
aa a relevant or appropriate requirement. 

http:noted.iv
http:added).18
http:300.400(g)(2)(i).17
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where relevant and appropriate to the 
circumstances of the release. 

(CJ Where the MCLG for a contaminant 
has been set at a level ofzero. the MCL 
promulgated for that contaminant wider the 
Safe Drinking Water Act shall be attained by 
remedial actions for ground or surface waters 
that are current or potential sources of 
drinking water. where the MCL is relevant 
and appropriate under the circumstances of 
the release based on the factors in 
f 300.400(g)(2). 

(DJ ln cases involving multiple 
contaminants or pathways where attainment 
of chemical-specific ARARs will result in 
cumulative risk in excess of 10-•, criteria in 
paragraph (e)(2)[i)(A) of this section may also 
be considered when determining the cleanup 
level to be attained. 

Name: Section 300.430(f)(5)(iii)(A). 
Location of point of compliance for 
ground-water cleanup standards. 

Proposed rule: Section 
300.430(e)(2)(i)(B) specified the 
standards that shall generally be 
considered relevant and appropriate 
when determining acceptable exposure 
levels for ground water or surface water 
that is a current or potential source of 
drinking water. Proposed 
§ 300.430(f)(4)(iii)(A) (renumbered as 
final § 300.430(f)(S)(iii)(AJ) states that 
performance shall be measured at 
appropriate locations in the ground 
water. etc. The preamble to the 
proposed rule explained that for ground 
water. remediation levels should 
generally be attained throughout the 
contaminated plume. or at and beyond 
the edge of the waste management area 
when waste is left in place (53 FR 
51426). (The preamble also discussed 
points of compliance for other media 
(Jd.); see today's preamble to 
§ 300.430(e). "Feasibility study, 1. 
Remedial action objectives and 
remedia lion goals." for discussion of 
these other points of compliance.) 

Response to comments: Several 
commenters essentially supported the 
proposed policy regarding point of 
compliance, but emphasized that the 
ground-water classification scheme 
should not be used to delay cleanup or 
to "write-off' aquifers. 

Several other commenters opposed 
the proposal that cleanup standards, 
specifically MCLs or MCLGs, should be 
met throughout the ground water. Most 
_proposed alternatively that the 
standards be met only at the tap or 
other realistic point of use. based on a 
site-specific exposure or risk 
assessment, and that higher levels be 
allowed in the ground water. especially 
immediately downgradient from a waste 
management area. to take into acccunt 
natural attenuation. Some proposed that 
compliance should be at the facility 
property boundary. or beyond if 

exposure is precluded under CERCLA 
alternate concentration limits. One 
commenter argued that point of 
compliance is a site-specific. case-by­
case determination that should not be 
specified in the preamble, while another 
sought the same level of flexibility for 
ground-water contamination cleanup as 
there is for contaminant source areas. 

These commenters felt that if 
compliance is not linked to actual or 
realistic future exposure, the resulting 
cleanups would be unnecessary or not 
cost-effective. They also maintained that 
using actual or likely points of exposure 
would be more appropriate to ensure 
that actual drinking water meets 
standards. Also, they argued that the 
proposed point of compliance violates 
the intent of "relevant and appropriate" 
in that it is inconsistent with and more 
stringent than the compliance point 
under SOWA itself, which is at the tap. 

EPA disagrees fundamentally with 
these commenters. MCLs, which are 
enforceable drinking water standards, 
and MCLGs above zero, are indeed 
relevant in considering cleanup levels 
for water that is or may be used for 
drinking. Although SOWA does not 
focus on general ground-water 
contamination, EPA believes that the 
MCL standards and non-zero MCLGs 
promulgated under SOWA are 
potentially relevant and appropriate to 
ground-water contamination. CERCLA 
sets out a mandate for remedies that are 
protective of use of ground water by 
private or public users. For example, 
section 104(c)(6) reflects Congress's 
expectation that ground water should be 
restored to protective levels. Ifground 
water can be used for drinking water, 
CERCLA remedies should, where 
practicable, restore the ground water to 
such levels. Such restoration may be 
achieved by attaining MCLs or non-zero 
MCLGs in the ground water itself, 
excluding the area underneath any 
waste left in place. Thus, these 
standards and goals may appropriately 
be used as deanup levels in the ground 
water as well as for the delivery of 
drinking water by public water systems. 

Furthermore, as stated in the 
preamble to the proposed rule, "EPA's 
policy is to attain ARARs • • • so as 
to ensure protection at all points of 
potential exposure" (53 FR 51440). Under 
the approach proposed by many of these 
commenters-meeting standards only at 
the tap-most ground water would not 
be restored or remediated. since meeting 
standards through wellhead treatment 
could conceivably always be substituted 
for restoration of the ground water itself. 
This approach, however, would not 
protect many potential future users, 
particularly those with private wells, 

who may be unaware of the need to 
treat the contaminated ground water 
before using it for drinking water. 
Moreover, this approach depends 
entirely on institutional controls, which 
should not be used as the primary 
remedy when more active remediation 
measures, which provide greater 
reliability in the long term, are 
practicable. 

Using the facility property boundary 
as a point of compliance for MCLs, non­
zero MCLGs, or alternate concentration 
limits raises similar problems. At many 
CERCLA sites. the concept of a facility 
property boundary is not meaningful 
because a facility is not in operation 
(CERCLA defines the concept in terms 
of an area where contamination has 
come to be located). Also, allowing 
higher ACLs to be set at the boundary in 
the hope that MCLs or non-zero MCLGs 
will be achieved at a downgradient well 
through attenuation does not meet the 
statutory prerequisites for ACLs in 
CERCLA section 121(d)(2)(B)(ii), which 
requires (among other things) surface 
discharge of the ground water and 
enforceable means of protecting against 
use of the contaminated ground water. 

One commenter objected that the 
proposed policy was vague and failed to 
give criteria for determining point of 
compliance. The commenter specifically 
cited the word "generally" in the policy 
as a source of confusion. EPA believes 
that the policy as reiterated above gives 
clear direction, considering that there 
will be situations, such as where 
waivers are needed, where cleanup 
levels cannot be attained throughout the 
plume. 

EPA believes that remediation levels 
should generally be attained throughout 
the contaminated plume, or at and 
beyond the edge of the waste 
management area, when the waste is 
left in place. However, EPA 
acknowledges that an alternative point 
of compliance may also be protective of 
public health and the environment under 
site-specific circumstances. 

In particular, there may be certain 
circumstances where a p~ume of ground 
water contamination is caused by 
releases from several distinct sources 
that are in close geographical proximity. 
In such cases, the most feasible and 
effective ground-water cleanup strategy 
may be to address the problem as a 
whole, rather than source-by-source, 
and to draw the point of compliance to 
encompass the sources of release. In 
determining where to draw the point of 
compliance in such situations, the lead 
agency will consider factors such as the 
proximity of the sources, the technical 
practicability of ground-water 
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remediation at that specific site, the 
vulnerability of the ground water and its 
possible uses, exposure and likelihood 
of exposure and similar considerations. 
Additional guidance on dealing with 
remote sites is provided in the preamble 
section above on ground-water policy. 

Final rule: EPA is promulgating in 
final § 300.430(f)(5)(iii)(A) the siatement 
on points of compliance ("performance 
shall be measured at appropriate 
locations in the ground water. • • • 0 

) 

that was in proposed 
§ 300.430(f)(4J(iii)(A). 

Name: Section 300.430(e)(2)(i)(F). Use 
of alternate concentration limits (ACLs). 

Proposed rule: The preamble to the 
proposed NCP (53 FR 51434) discussed 
conditions under which alternate 
concentration limits (ACLs) specified 
under CERCLA may be used as cleanup 
standards. The preamble explained that 
CERCLA ACLs may be used if the 
conditions of CERCLA section 
121(d)(2)(B)(ii) are met and cleanup to 
MCLs or other protective levels is not 
practicable. 

Response to comments: Several 
comments were made on the proposed 
preamble section explaining the use of 
CERCLA ACLs. Some commenters 
supported the proposed use of ACLs as 
is; others suggested that EPA should do 
more to emphasize their utility, 
particularly within a facility; and one 
commenter maintained that ACLs 
should not be less stringent than other 
standards. 

In support of the proposal, one 
commenter pointed out that use of 
institutional controls and ACLs are 
appropriate for the same reason. that is, 
when use of treatment to attain drinking 
water standards is not practicable. 
Other commenters noted that ACLs 
provide desirable flexibility and are 
already well established under the 
RCRA program. One commenter pointed 
out that use of an ACL at a site should 
not require a new risk assessment in 
addition to that done during the Rl/FS. 

Some commenters suggested ways to 
expand the use of ACLs at CERCLA 
cleanups. One commenter wanted EPA 
to include the use of ACLs in the NCP's 
regulatory language. Another 
commenter. noting that Congress's 
concern was primarily with use of ACLs 
for exposure points outside a facility, 
suggested that ACLs could be expected 
to have great utility within the 
boundaries of a CERCLA facility; they 
could be granted when contaminants in 
ground water will attenuate to ARAR­
complianl levels at the leading edge of 
the plume. With this in mind the 
commenter suggested that ACLs should 
be an intrinsic con~iJeration in Ila. 

initial step of ARARs identification. In a 
similar vein another commenter 
suggested that the facility boundary 
should be defined to include the area 
covered by institutional controls for the 
purpose of the statutory piteria and for 
defining the point of exposure. 

EPA disagrees generally with those 
commenters who would extend the use 
of CERCLA ACLs set above drinking 
water standards to areas within the 
facility boundary or areas covered by 
institutional controls. EPA interprets the 
CERCLA section on ACLs not as an 
entitlement. but rather as a limitation on 
the use of levels in excess of standard~ 
that would otherwise be appropriate for 
a site. Although the limitation refers 
only to areas outside the facility 
boundary, EPA maintains that the same 
principle holds within the boundary (to 
the edge of any waste management area 
left at the site), namely, that such ACLs 
should only be used when active 
restoration of the ground water to MCLs 
or non-zero MCLGs is not practicable. 
Clearly, the availability of institutional 
controls in itself is not sufficient reason 
to extend the allowance for levels above 
drinking water standards or non-zero 
goals; rather, as discussed elsewhere in 
the preamble, institutional controls are 
considered as the sole remedy only 
where active remediation is not 
practicable. 

EPA also disagrees with a commenter 
who asserted that ACLs cannot be less 
stringent than state or tribal ARARs or 
MCLGs. There is clearly no. point to the 
ACL described in CERCLA unless it is 
above the standard normally applied to 
ground water of a given class. EPA does, 
however, believe that the policy 
described above should mitigate the 
commenter's fears that ground water 
will be sacrificed. 

These comments suggest some 
confusion as to when MCLs or MCLGs 
need to be waived under CERCLA 
section 121(d)(4). EPA's policy is that 
MCLs or MCLGs above zero should 
generally be the relevant and 
appropriate requirement for ground 
water that is or may be used for 
drinking, and that a waiver is generally 
needed in situations where a relevant 
and appropriate MCL or non-zero MCLG 
cannot be attained. If, however, a 
situation fulfills the CERCLA statutory 
criteria for ACLs, including a finding 
that active restoration of the 
groundwater to MCLs or non-zero 
MCLGs is deemed not to be practicable, 
documentation of these conditions for 
the ACL is sufficient and additional 
documentation of a waiver of the MCL 
or MCLG is not necessary. 

In determining that a CERCLA ACL 
may be used outside the facility 

boundary, the risk assessmlmt and other 
analysis conducted in the Rl/FS 
generally should provide the information 
required for the documentation that the 
statutory criteria and other guidelines 
given above are satisfied. EPA has 
added a reference to use of ACLs as 
prescribed in CERCLA in 
§ 300.430(e)(2){i)(F). 

Final rule: EPA has added a 
§ 300.430(e )(2)(i)(F) to the rule to 
reference the language in CERCLA 
section 121(d){2){B)(ii) on alternate 
concentration limits. 

Name: Section 300.430(e)(2). Use of 
federal water quality criteria {FWQC). 

Proposed rule: The preamble to the 
proposed rule discussed when federal 
water quality criteria are likely to be 
relevant and appropriate (53 FR 51442). 
EPA stated that a FWQC, or a 
component of a FWQC, may be relevant 
and appropriate when the FWQC is 
intended to protect the uses designated 
for the water body at the site, or when 
the exposures for which the FWQC are 
protective are likely to occur. In 
addition, whether a FWQC is relevant 
and appropriate depends on the 
availability of standards, such as an 
MCL or state water quality standard, 
specific for the constituent and use. In 
particular. when a promulgated MCL 
exists. an FWQC would not be relevant 
and appropriate for a current or 
potential drinking water supply. 

Response to comments: One 
commenter opposed EPA's policy on the 
relevance and appropriateness of 
federal water quality criteria (FWQC) 
for current or potential drinking water 
sources when both FWQC and MCLs 
are available for a contaminant. The 
commenter stated that the test for 
relevance and appropriateness of an 
FWQC was whether it is protective of 
humans or aquatic organisms and 
whether that kind of exposure is an 
issue at the site. The commenter 
maintained that if an FWQC is more 
stringent than an MCL. the FWQC 
should apply, consistent with the policy 
that the most stringent ARAR must be 
complied with. 

In response, FWQC are to be attained 
"where relevant and appropriate under 
the circumstances of the release or 
threatened release," as provided in 
CERCLA section 121(d)(2){B). Final rule 
§ 300.430(e)(2){i)(E) reflects this fact 
However. EPA believes that at many 
sites, FWQC will not be both relevant 
and appropriate in light of other 
potential ARARs. 

EPA agrees with the cc;immenter that 
the more stringent ARAR should 
generally be attained. especially in the 
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case of "applicable" requirements. 
However, the determination of whether 
a requirement is relevant and 
appropriate is not based on its 
stringency: rather, other criteria are 
used, as discussed in the section on 
relevance and appropriateness, and the 
remedy must comply with the most 
stringent requirement determined to be 
ARAR. EPA also believes that, in some 
situations, the availability of certain 
requirements that more fully match the 
circumstances of the site may result in a 
decision that another requirement is not 
relevant and appropriate. EPA believes 
that one such situation is when an MCL 
or non-zero MCLG and an FWQC for 
human health are available for the same 
contaminant when a current or potential 
source of drinking water is of concern, 
and there are no impacts to aquatic 
organisms. 

As discussed in this preamble. EPA 
believes that an MCL or non-zero MCLG 
is generally the relevant and appropriate 
requirement for ground water that is a 
current or potential source of drinking 
water. EPA also believes that an MCL or 
non-zero MCLG, promulgated 
specifically to protect drinking water. 
generally is the appropriate standard for 
ground water even if an FWQC for 
human health is also available for the 
contaminant. for the following reasons. 

CERCLA section 121(d)(2)(B)(i) lists. 
among other factors. the purpose for 
which the criteria were developed and 
the designated or potential use of the 
water as factors in determining whether 
FWQC are relevant and appropriate. 
Since FWQC for human health are 
promulgated for exposures that include 
drinking water and consuming fish. on 
the one hand. and consuming fish only. 
on the other. it is not directly the 
purpose of such criteria to provide 
drinking water standards per se, 
although levels that protect such a use 
can be mathematically derived from 
these two values. Furthermore. such 
derived values for drinking water will 
not reflect the contribution of other 
sources (through an apportionment 
factor). as MCLs and MCLGs do. Finally, 
for carcinogens FWQC are 
recommended at zero, although values 
corresponding to risks of 10-•, 10-1, and 
10-1 are also given. For the reasons 
given in the discussion of MCLs and 
MCLGs above, the zero value is not 
considered relevant and appropriate 
under CERCLA; MCLs, however, 
represent a level determined to be both 
protective of human health for drinking 
water and attainable by treatment. 

For the same reasons, EPA believes 
that MCLs or non-zero MCLGs generally 
will be the relevant and appropriate 

standards for surface water designated 
as a drinking water supply, unless the 
state has promulgated water quality 
standards (WQS) for the water body 
that reflect the specific conditions of the 
water body. However, surface water 
bodies may be designated for uses other 
than drinking water supply, and 
therefore an FWQC intended to be 
protective of such uses, such as the 
FWQC for consumption of fish or for 
protection of aquatic life. may very well 
be relevant and appropriate in such 
cases. Also, where a contaminant does 
not have an MCL or MCLG, FWQC 
adjusted to reflect drinking water use 
may be used as relevant and 
appropriate requirements. 

Final rule: EPA is including in the 
final rule at § 300.430(e)(2)(i)(E) 
language stating that FWQC are to be 
attained where relevant and appropriate 
under the circumstances of the release 
or threatened release. 

Name: Section 300.435(b)(2). 
Compliance with applicable or relevant 
and appropriate requirements (ARARs) 
during the remedial action. 

Proposed rule: CERCLA section 121 
requires that, at the completion of a 
remedial action. a level or standard of 
control required by an ARAR will be 
attained for wastes that remain on-site. 
However. consistent with the 1985 NCP 
(§ 300.68(i). § 300.435(b)) of the proposed 
NCP also required compliance with 
ARARs during implementation of the 
action, stating that during the course of 
the remedial design/remedial action 
(RD/RA}. the lead agency shall be 
responsible for ensuring that all federal 
and state ARARs identified for the 
action are being met. unless a waiver is 
invoked. Examples of such requirements 
given in the preamble to the proposed 
rule included RCRA treatment. storage. 
and disposal requirements, Clean Air 
Act national ambient air quality 
standards, and Clean Water Act effiuent 
discharge limitations (53 FR 51440). 

Response to comments: EPA received 
a number of comments that the NCP 
should not require compliance with 
ARARs during the remedial action. 
Commenters argued that this policy is 
inconsistent with the statute, which 
requires compliance with ARARs only 
at the completion of the remedial action. 
and questioned EPA's authority to 
require compliance with ARARs during 
remedial design/remedial action. 

Several cornmenters pointed out that 
CERCLA section 121(d)(1) states that 
remedial actions must be protective and 
"must be relevant and appropriate under 
the circumstances,'' and argued that this 
standard should govern how the action 
itself is carried out. Design and 

operation of the remedial action should 
be based on best professional judgment 
and undertaken in a manner that is 
protective. Other commenters suggested 
requiring compliance only with those 
ARARs that "can reasonably be 
achieved," or listing specific types of 
ARARs that must be met during RD/RA. 

Commenters were particularly 
concerned about prpblems created by 
requiring compliance with RCRA 
requirements and the land disposal 
restrictions in particular for remedial 
actions. 

EPA disagrees with these 
commenters. EPA believes that it is 
appropriate to require that remedial 
activities comply with the substantive 
requirements of other laws that apply or 
are relevant and appropriate to those 
activities. The reasons for complying 
with such Jaws during the conduct of the 
remediation are basically the same as 
the reasons for applying ARARs as 
remediation objectives: the laws help 
define how the activity can be carried 
out safely and with proper safeguards to 
protect human health and the 
environment. EPA is concerned that. if 
the narrowest possible interpretation 
were applied to ARARs compliance. 
compliance with Jaws critical to 
protection of health and the 
environment would become subject to 
debate, laws such as those that govern 
surface water discharges or air 
emissions. or that set operational 
standards for incineration of hazardous 
waste. 

Several comrnenters also stated that 
chemical-specific ARARs used as 
remediation goals, such as MCLs as 
ARARs for ground.water remediation. 
cannot be attained during 
implementation. EPA wants to clarify 
that it recognizes that ARARs that are 
used to determine final remediation 
levels apply only at the completion of 
the action. 

It is worthwhile to point out, in the 
context of this policy on complying with 
ARARs pertaining to the remedial 
activity itself, that CERCLA provides a 
waiver from ARARs for interim actions, 
provided the final action will attain the 
waived standard. If there is doubt about 
whether an ARAR represents a final 
remediation goal or an interim standard, 
and it cannot be met during the activity, 
this waiver could be invoked. 

Comments were also received on 
EPA's discussion of compliance with 
ARARs during remedial investigations 
in the preamble to the proposed NCP (53 
FR 51442-43). Iri that discussion, EPA 
stated that on-site handling, treatment 
or disposal of investigation-derived 
waste must satisfy ARARs and that the 
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field investigation teams should use best 
professional judgment in determining 
when such wastes contain hazardous 
substances. One commenter 
recommended that investigation-derived 
samples be required to be handled, 
treated. and disposed in accordance 
with applicable RCRA requirements. 

In response, EPA wishes to clarify the 
discussion in the preamble to the 
proposed NCP. CERCLA section 101(23) 
defines "removal" to include "such 
actions as may be necessary to monitor, 
assess. and evaluate the release or 
threat of release of hazardous 
substances • • • [including] action 
taken under section 104(b) of 
[CERCLA]." EPA has stated. therefore, 
that studies and investigations 
undertaken pursuant to CERCLA section 
104{b). such as activities conducted 
during the RI/FS, are considered 
removal actions (54 FR 13298, March 31, 
1989). EPA's policy, explained elsewhere 
in today's preamble, is that removal 
actions will comply with ARARs to the 
extent practicable, considering the 
exigencies of the circumstances. Thus, 
the field investigation team should, 
when handling. treating or disposing of 
investigation-derived waste on-site, 
conduct such activities in compliance 
with ARARs to the extent practicable, 
considering the exigencies of the 
situation. Investigation-derived waste 
that is transported off-site (e.g.. for 
treatability studies or disposal) must 
comply with applicable requirements of 
the CERCLA off-site policy (OSWER 
Directive No. 9834.11 (November 13, 
1987)) and § 300.440 when finalized (see 
53 FR 48218, November 29. 1988).20 EPA 
notes that CERCLA section 104(c}(l) 
provides that the statutory limits on 
removals do not apply to investigations. 
monitoring. surveying. testing and other 
information-gathering performed under 
CERCLA section 104(b). 

Final rule: EPA is promulgating the 
rule as proposed except for minor 
editing revisions. 

Name: 300.5. Distinction between 
substantive and administrative 
requirements. 

Proposed rule: The propqsed 
definitions of "applicable" and "relevant 
and appropriate" stated that they are 
cleanup standards, standards of control, 
and other substantive environmental 
protection requirements, criteria or 
limitations. The preamble to the 
proposed rule explained that 
requirements that do not in and of 

• 0 The CERa.A off-1ite policy n!quirea that 
receiving facilitiea an! in compliance with 
"applicable laws." Note that many treatability atudy 
wutes an! exempt from the permitting n!quirement 
under RCRA (1ee 40 CFR 261.4(e) and (f)). 

themselves define a level or standard of 
control are considered administrative 
(53 FR 51443). Administrative 
requirements include the approval of, or 
consultation with. administrative 
bodies, issuance of permits, 
documentation. and reporting and 
recordkeeping. Response actions under 
CERCLA are required to comply with 
ARARs. which are defined not to 
include administrative requirements. 

Response to comments: Many 
comments were received on EPA's 
cUfferentiation between substantive and 
administrative requirements. Some 
commenters supported the distinction 
between substantive and administrative 
requirements. Other commenters _ 
disagreed with EPA's interpretation for 
various reasons. 

Several commenters argued that 
Superfund actions should not be exempt 
from consultation requirements. One 
commenter argued that consultation 
with a state may be necessary to 
determine how state ARARs apply to 
the remedy. A commenter contended 
that it is virtually impossible to meet 
substantive requirements without 
consultation. One commenter asserted 
that state procedures or methodology 
necessary to determine permit levels 
should be considered state ARARs. 
Another argued that not requiring 
consultation runs opposite to the spirit 
of cooperation with states. One 
commenter suggested narrowing the 
exemption to allow for consultation 
through existing Superfund mechanisms 
such as consent orders, SMOAs, and 

.cooperative agreements. 
Commenters also objected to the 

exemption from reporting and 
recordkeeping requirements. One 
contended that EPA had no legal 
authority for such exemption. Others 
argued that reporting and recordkeeping 
are necessary to ensure proper control 
of hazardous substances that will 
remain on-site and are also necessary 
for activities with local impacts: Long­
term water diversions and air or surface 
water releases. Commenters asserted 
that the lead agency must meet reporting 
requirements to avoid gaps in a state's 
environmental data. One commenter 
noted that there are a number of federal 
and state programs that require the 
maintenance of complete databases and 
that the NCP's approach is inconsistent 
with such programs. Under these 
programs, a state needs all discharge 
information in order to evaluate surface 
water toxicity impacts in a stream or to 
establish total maximum daily loads. 

The concern was also raised that 
maintaining reporting and recordkeeping 
procedures on a site-by-site basis would 

undermine a state's standardized 
reporting requirements, e.g., ground­
water monitoring report forms, NPDES 
forms, etc. Also, unique site approaches 
to reporting and recordkeeping may 
result in problems not detected by a 
state. Further, these commenters stated 
that they were not aware of Superfund 
recordkeeping and reporting 
requirements. One commenter stated 
that reporting requirements and 
compliance mechanisms during remedy 
implementation and O&M periods 
should be specified through Superfund 
mechanisms, as appropriate. One 
commenter contended that if Superfund 
insists on this distinction, a 
determination whether a requirement is 
substantive or administrative must be 
documented. 

EPA has reviewed these comments, 
but concludes, as stated in the preamble 
to the proposed NCP (53 FR 51443), that 
CERCLA response actions should be 
subject only to substantive, not 
administrative, requirements. EPA 
believes that this interpretation is most 
consistent with the terms of CERCLA 
and with the goals of the statute. Section 
121(d)(2) provides that remedial actions 
should require "a level or standard of 
control" which attains ARARs: only 
substantive standards set levels or 
standards of control. Moreover, 
Congress made clear in sections 121 
(d)(2) and (d)(4) that the "standards" or 
"requirements" of other laws that are 
ARARs should be applied to actions 
conducted on-site, and specifically 
provided in section 12l(e)(l) that federal 
and state permits would not be required 
for such on-site response actions. These 
subsections reflect Congress' judgment 
that CERCLA actions should not be 
delayed by time-consuming and 
duplicative administrative requirements 
such as permitting, although the 
remedies should achieve the substantive 
standards of applicable or relevant and 
appropriate laws. Indeed, CERCLA has 
its own comparable procedures for 
remedy selection and state and 
community involvement. EPA's 
approach is wholly consistent with the 
overall goal of the Superfund program, 
to achieve expeditious cleanups, and 
reflects an understanding of the 
uniqueness of the CERCLA program. 
which directly impacts more than one 
medium (and thus overlaps with a 
number of other regulatory and statutory 
programs). Accordingly, it would be 
inappropriate to formally subject 
CERCLA response actions to the 
multitude of administrative 
requirements of other federal and state 
offices and agencies. 

http:1988).20
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At the same time, EPA recognizes the 
benefits of consultation, reporting, etc. 
To some degree. these functions are 
accomplished through the state 
involvement and public participation 
requirements in the NCP. In addition. 
EPA has already strongly recommended 
that its regional offices (and states when 
they are the lead agency) establish 
procedures, protocols or memoranda of 
understanding that, while not recreating 
the administrative and procedural 
aspects of a permit, will ensure early 
and continuous consultation and 
coordination with other EPA programs 
and other agencies. CERCLA 
Compliance with Other Laws Manual, 
OSWER Directive No. 9234.1--01 (August 
8, 1988). In working with states, EPA 
generally will coordinate and consult 
with the state Superfund office. That 
state superfund office should distribute 
to or obtain necessary information from 
other state offices interested in activities 
at Superfund sites. 

The basis for this recommendation is 
a recognition that such coordination and 
consultation is often useful to determine 
how substantive requirements 
implemented under other EPA programs 
and by other agencies should be applied 
to a Superfund action. For example. 
although the Superfund office will make 
the final decisions on using ARARs, a 
water office may provide information 
helpful in determining ARARs when a 
surface water discharge is part of the 
Superfund remedy. Such information 
may include surface water 
classifications, existing use 
designations, technology-based 
requirements. and water quality 
standards. A water office may also be 
able to provide advice during the 
detailed analysis of alternatives on the 
effectiveness and implementability of 
treatment alternatives and the likely 
environmental fate and effects of 
surface or ground-water discharges. 
Other offices or agencies with different 
environmental responsibilities may 
similarly provide useful information. if it 
is given in a timely manner. 

EPA also recognizes the importance of 
providing information to other programs 
and agencies that maintain 
environmental data bases. This is 
particularly true where the remedy 
includes releases of substances into the 
air or water and the extent of such 
releases is integral for air and water 
programs to maintain accurate 
information on ambient air and surface 
water quality in order to set statutorily· 
specified standards. Monitoring 
requirements themselves are considered 
substantive requirements and are 
necessary in order to document 

attainment of cleanup levels and 
compliance with emission limitations or 
discharge requirements identified as 
ARARs in the decision document. EPA 
strongly encourages its OSCs or RPMs, 
or the agency that is responsible for 
maintaining the operation and 
maintenance of an action (e.g., pump 
and treat system), to provide reports on 
monitoring activities to other offices in a 
form usable to those offices. 

In summary, cleanup standards must 
be complied with; although 
administrative procedures such as 
consultation are not required, they 
should be observed when, for example, 
they are useful in determining the 
cleanup standards for a site. EPA 
believes that in order to ensure that 
Superfund actions proceed as rapidly as 
possible it must maintain a distinction 
between substantive and administrative 
requirements. 

Final rule: EPA is promulgating the 
reference to "substantive"' in the § 300.5 
definitions of "applicable" and "relevant 
and appropriate"' as proposed. 

Name: Section 300.430(f)(1)(ii)(B). 
Consideration of newly promulgated or 
modified requirements. 

Proposed rule: The preamble to the 
proposed rule discussed how new 
requirements or other information 
developed subsequent to the initiation of 
the remedial action should be addressed 
(53 FR 51440). It explained that new 
requirements or other information 
should be considered as part of the five­
year review (as provided for in 
§ 300.430(f)(3)(v)) (renumbered as final 
§ 300.430(f)(5)(iii)(C)) to ensure that the 
remedial action is still protective of 
human health and the environment. That 
is, if a requirement that would be 
applicable or relevant and appropriate 
to the remedy is promulgated after the 
initiation of remedial action, the remedy 
will be evaluated in light of the new 
requirement to ensure that the remedy is 
still protective. 

Response to comments: Several 
commenters objected to EPA's policy 
requiring considers lion of new 
requirements on the grounds that the 
statute requires the five-year review 
only to determine that a remedy is still 
protective. These commenters were 
concerned that consideration of new 
requirements would require additional 
analysis and perhaps drastic changes in 
design; would impose an open-ended 
liability on PRPs; and would violate 
PRPs' right to due process. Two 
commenters suggested that making new 
requirements part of a negotiation 
process based on a reopener in the 
settlement agreement could alleviate the 
second and third concern. 

Based on the comments and its 
experience in carrying out remedies, 
EPA is modifying its policy on 
considering newly promulgated or 
modified requirements to address those 
requirements that are promulgated or 
modified after the ROD is signed, rather 
than those requirements promulgated or 
modified after the initiation of remedial 
action. as discussed in the proposal. 
Once a ROD is signed and a remedy 
chosen, EPA will not reopen that 
decision unless the new or modified 
requirement calls into question the 
protectiveness of the selected remedy. 
EPA believes that it is necessary to 
"freeze ARARs" when the ROD is 

- signed rather than at initiation of 
remedial action because continually 
changing remedies to accommodate new 
or modified requirements would. as 
several commenters noted, disrupt 
CERCLA cleanups, whether the remedy 
is in design, construction, or in remedial 
action. Each of these stages represents 
significant time and financial 
investments in a particular remedy. For 
instance, the design of the remedy 
(treatment plant, landfill, etc.) is based 
on ARARs identified at the signing of 
the ROD. If ARARs were not frozen at 
this point, promulgation of a new or 
modified requirement could result in a 
reconsideration of the remedy and a re­
start of the lengthy design process. even 
if protectiveness is not compromised. 
This lack of certainty could adversely 
affect the operation of the CERCLA 
program, would be inconsistent with 
Congress· mandate to expeditiously 
cleanup sites and could adversely affect 
PRP negotiations, as noted by 
commenters. The policy of freezing 
ARARs will help avoid constant 
interruption, re-evaluation, and re­
design during implementation of 
selected remedies. 

EPA believes that this policy is 
consistent with CERCLA section 
121(d)(2)(A). which provides that "the 
remedial action selected • • • shall 
require, at the completion of the 
remedial action," attainment of ARARs. 
EPA interprets this language as 
requiring attainment of ARARs 
identified at remedy selection (i.e., those 
identified in the ROD), not those that 
may come into existence by the 
completion of the remedy.u Neither the 
explicit statutory language nor the 
legislative history supports a conclusion 
that a ROD may be subject to indefinite 
revision as a result of shifting 

u No commentera objected to the position in the 
preamble to the propond nsle that CERCLA 
remedial actions should attain ARAR• identified at 
the initiation-venm• completion-of the action. 
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requirements. Rather, given the need to 
ensure finality of remedy selection in 
order to achieve expeditious cleanup of 
sites, and given the length of time often 
required to design, negotiate, and 
implement remedial actions, EPA 
believes that this is the most reasonable 
interpretation of the statute. 

As EPA discusses elsewhere in this 
preamble, one variation to this policy 
occurs when a component of the remedy 
was not identified when the ROD is 
signed. In that situation, EPA will 
comply with ARARs in effect when that 
component is identified (e.g., during 
remedial design), which could include 
requirements promulgated both before 
and after the ROD was signed. EPA 
notes that newly promulgated or 
modified requirements may directly 
apply or be more relevant and 
appropriate to certain locations, actions 
or contaminants than existing standards 
and. thus. may be potential ARARs for 
future responses. 

It is important to note that a policy of 
freezing ARARs at the time of the ROD 
signing will not sacrifice protection of 
human health and the environment, 
because the remedy will be reviewed for 
protectiveness every five years, 
considering new or modified 
requirements at that point, or more 
frequently. if there is reason to believe 
that the remedy is no longer protective 
of health and environment. 

In response to the specific comments 
received. EPA notes that under this 
policy, EPA does not intend that a 
remedy must be modified solely to 
attain a newly promulgated or modified 
requirement. Rather, a remedy must be __ 
modified if necessary to protect human 
health and the environment; newly 
promulgated or modified requirements 
contribute to that evaluation of 
protectiveness. For example, a new 
requirement for a chemical at a site may 
indicate that the cleanup level selected 
for the chemical corresponds to a cancer 
risk of 10- 2 rather than 10-5, as 
originally thought. The original remedy 
would then have to be modified because 
it would result in exposures outside the 
acceptable risk range that generally 
defines what is protective. 

This policy that newly promulgated or 
modified requirements should be 
considered during protectiveness 
reviews of the remedy, but should not 
require a reopening of the ROD during 
implementation every time a new state 
or federal standard is promulgated or 
modified, was discussed in the preamble 
to the proposed rule (53 FR at 51440) but 
not in the rule section itself. For the 
reasons outlined above, EPA believes 
that this concept is critical to the 
expeditious and cost-effective 

accomplishment of remedies duly 
selected under CERCLA and the NCP, 
and thus is appropriate for inclusion in 
§ 300.430(f)(l}(ii)(B) of the final NCP. 
This will afford both the public and 
implementing agencies greater clarity as 
to when and how requirements must be 
considered during CERCLA responses, 
and thus will allow the CERCLA 
program to carry out selected remedies 
with greater certainty and efficiency. Of 
course, off-site CERCLA remedial 
actions are subject to the substantive 
and procedural requirements of 
applicable federal, state, and local laws 
at the time of off-site treatment, storage 
or disposal. 

Final rule: EPA is adding the 
following language to the rule at 
I 300.430(f)(1)(ii)(B): 

(B) On-site remedial actions selected in a 
ROD must attain those ARARs that are 
identified at the time of ROD signature or 
provide grounds for invoking a waiver under 
§ 300.430(f)(1)(ii)(C)(3). 

(1) Requirements that are promulgated or 
modified after ROD signature must be 
attained (or waived) only when determined 
to be applicable or relevant and appropriate 
and necessary to ensure that the remedy is 
protective of human health and the 
environment. 

(2) Components of the remedy not 
described in the ROD must attain (or waive) 
requirements that are identified as applicable 
or relevant and appropriate at the time the 
amendment to the ROD or the explanation of 
significant differences describing the 
component is signed. 

Name: Applicability of RCRA 
requirements. 

Proposed rule: The preamble to the 
proposed rule discussed when RCRA 
subtitle C requirements will be 
applicable for site cleanups (53 FR 
51443). It described the prerequisites for 
"applicability" at length, which are that: 
(1) The waste must be a listed or 
characteristic RCRA hazardous waste 
and (2) treatment, storage or disposal 
occurred after the effective date of the 
RCRA requirements under consideration 
(for example, because the activity at the 
CERCLA site constitutes treatment, 
storage, or disposal, as defined by 
RCRA). 

The preamble explained how EPA will 
determine when a waste at a CERCLA 
site is a listed RCRA hazardous waste. 
It noted that it is often necessary to 
know the origin of the waste to 
determine whether it is a listed waste 
and that, if such documentation is 
lacking, the lead agency may assume it 
is not a listed waste. 

The preamble discussed how EPA will 
determine that a waste is a 
characteristic hazardous waste under 
RCRA. It stated that EPA can test to 

determine whether a waste exhibits a 
characteristic or can use best 
professional judgment to determine 
whether testing is necessary, "applying 
knowledge of the hazard characteristic 
in light of the materials or process 
used." 

The preamble also discussed when a 
CERCLA action constitutes "land 
disposal," defined as placement into a 
land disposal unit under section 3004(k) 
of RCRA. which triggers several 
significant requirements, including 
RCRA land disposal restrictions (IDRs) 
and closure requirements (when a unit is 
closed). It equated an area of 
contamination (AOC), consisting of 
continuous contamination of varying 
amounts and types at a CERCLA site, to 
a single RCRA land disposal unit. and 
stated that movement within the unit 
does not constitute placement. It also 
stated that placement occurs when 
waste is redeposited after treatment in a 
separate unit (e.g., incinerator or tank), 
or when waste is moved from one AOC 
to another. Placement does not occur 
when waste is consolidated within an 
AOC, when it is treated in situ, or when 
it is left in place. 

Response to comments: EPA received 
many comments on its discussion of 
when RCRA requirements can be 
applicable to CERCLA response actions. 
On the issue of compliance with RCRA 
in general, most of these commenters 
argued that RCRA requirements are not 
intended for site cleanup actions, that 
such compliance will result in delays 
and that RCRA requirements are often 
unnecessary to protect human health 
and the environment at CERCLA sites. 
Other commenters argued, however, 
that EPA is trying to avoid compliance 
with RCRA requirements. Most of the 
comments, however, focused on when 
IDRs are applicable to CERCLA actions 
and on EPA's discussion of what actions 
aBSociated with remediation trigger 
IDRs. 

Some commenters opposed EPA's 
interpretation of "land disposal" or 
"placement" as too lenient. believing 
that EPA is trying to avoid compliance 
with RCRA laws, particularly LDRs. 
These commenters argued that l.DRs 
should be applicable when hazardous 
wastes are managed, excavated, or 
moved in any way. One argued that 
ARARs waivers are available to address 
situations when the LDR levels cannot 
be achieved and should be used as 
necessary, rather than trying to 
narrowly define the universe of ARARs 
to avoid waivers. This commenter was 
also concerned with EPA's use of the 
term "unit," calling it an inappropriate 
concept for Superfund sites because it 
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will allow the excavation and 
redeposition of waste within very large 
areas without ever meeting RCRA 
design and operating standards and 
WR. One commenter asserted that EPA 
concerns on IDRs stem from an 
unjustifiable belief that LDR cleanup 
levels cannot be achieved. 

Other commenters believed that the 
definition of "placement" should 
provide more flexibility. One asserted 
that replacement of treated residuals in 
the proximate area should not constitute 
placement. The commenter argued that 
Congress intended to address, 
preventively or prospectively, the 
original act of disposal, and that an 
innocent government or public entity 
should not be required to assume the 
entire environmental responsibility of 
the original disposers. The commenter 
also argued that establishing that 
replacement of treated waste triggers 
IDRs will be a serious disincentive to 
treating wastes. Some commenters 
argued that LORs should not be relevant 
and appropriate where the CERCLA 
waste to be disposed on land is merely 
similar in composition to RCRA banned 
waste. 

Other commenters argued that IDRs 
are inappropriate for CERCLA remedial 
actions. They noted an inherent conflict 
between LDRs. which require treatment 
to BOAT levels, and the CERCLA 
process. and claimed that LDRs will 
supplant CERCLA's "carefully 
articulated and balanced approach to 
remedy selection." Commenters 
asserted that compliance with LDRs will 
create technical problems because of 
differences between CERCLA wastes 
and those evaluated for LORs. The 
solutions recommended by these 
commenters primarily focused on 
narrowing or eliminating RCRA 
applicability. but included suggestions 
for creating treatability groups for 
CERCLA-type waste and seeking 
legislative waivers from LDRs, e.g., a 
waiver from LORs for Superfund actions 
at NPL sites. 

One commenter believed that the 
concept of "unit"" is not readily 
transferable to CERCLA sites due to the 
age and former uses of many of the sites 
undergoing remediation. Given the 
ramifications of LORs, the commenter 
argued, it may be more reasonable to 
create a presumption of treating the 
entire site as one "unit.'' even if 
remediation includes a series of 
operable units. 

Some comments were received on 
EPA's statements on consolidating 
waste. One stated that consolidation of 
small amounts of waste across units 
should not be considered placement, 
because that will lead to less 

environmentally sound and less cost­
effective solutions, particularly if LDRs 
are triggered. Another recommended 
that EPA should allow consolidation of 
small volumes of waste anywhere on­
site, for purposes of storage or 
treatment, without triggering otherwise 
applicable RCRA standards. Another 
commenter requested clarification that 
consolidation within a unit included 
normal earthmoving and grading 
operations. 

1. Actions constituting land disposal. 
EPA disagrees with commenters who 
considered EPA's interpretation of the 
definition of "land disposal" under 
RCRA section 3004(k) to be too narrow. 
These commenters argued that any 
movement of waste should be 
considered "placement" of waste, and 
thus "land disposal" under RCRA 
section 3004(k). 

The definition of "land disposal" is 
central to determining whether the 
RCRA LDRs are applicable to a 
hazardous waste which is being 
managed as part of a CERCLA response 
action, or RCRA closure or corrective 
action. The term "land disposal" is 
defined under RCRA section 3004(k) as 
including, but not limited to, "any 
placement of such hazardous waste in a 
landfill, surface impoundment, waste 
pile, injection well, land treatment 
facility, salt dome formation, salt bed 
formation, or underground mine or 
cave." The terms "landfill", "surface 
impoundment," and the others, refer to 
specific types of units defined under 
RCRA regulations. Thus, Congress 
generally defined the scope of the LOR 
program as the placement of hazardous 
waste in a land disposal unit, as those 
units are defined under RCRA 
regulations. 

EPA has consistently interpreted the 
phrase "placement • • • in" one of 
these land disposal units to mean the 
placement of hazardous wastes into one 
of these units, not the movement of 
waste within a unit. See e.g .• 51 FR 40577 
(Nov. 7, 1986) and 54 FR 41565-67 
(October 10, 1989)(supplemental 
proposal of possible alternative 
interpreta lions of "land disposal"). EPA 
believes that its interpretation that the 
"placement • • • in" language refers to 
a transfer of waste into a unit (rather 
than simply any movement of waste) is 
not only consistent with a 
straightforward reading of section 
3004(k). but also with the Congressional 
purpose behind the LDRs. The central 
concern of Congress in establishing the 
LDR program was to reduce or eliminate 
the practice of disposing of untreated 
hazardous waste at RCRA hazardous 
waste facilities. The primary aim of 
Congress was prospective rather than 

directed at already-disposed waste 
within a land disposal unit. See 51 FR 
40577 (Nov. 7, 1986). Moreover, 
interpreting section 3004(k) to require 
application of the LDRs to any 
movement of waste could be difficult to 
implement and could interfere with 
necessary operations at an operating 
RCRA facility. For instance, when 
hazardous waste is disposed of in a land 
disposal unit at an operating RCRA 
facility, there may well be some 
"movement" of the waste already in the 
unit. Under the commenters' approach, 
such movement without pretreatment of 
the moved waste could be in violation of 
the LDRs. Thus, under the commenters' 
interpretation, virtually no operational 
activities could occur at any RCRA land 
disposal unit containing hazardous 
waste without pretreatment of any 
waste disturbed by the operation: 
clearly an infeasible approach. 

EPA also believes that this 
interpretation of section 3004(k) is 
supported by the legislative history for 
this provision (see 129 Cong. Rec. H8139 
(Oct. 6, 1983)(statement of Rep. Breaux)}, 
and by the Congressional choice to 
define "land disposal" more narrowly 
for purposes of application of the LDRs 
than the already-existing term 
"disposal", which has a much broader 
meaning under RCRA. Under RCRA 
section 1004(3), the term "disposal" is 
very broadly defined and includes any 
"discharge, deposit. injection, dumping. 
spilling, leaking, or placing" of waste 
into or on any land or water. Thus, 
"disposal" (in a statutory, rather than 
the regulatory subtitle C meaning of the 
term) would include virtually any 
movement of waste. whether within a 
unit or across a unit boundary. In fact, 
the RCRA definition of "disposal" has 
been interpreted by numerous courts to 
include passive leaking. where no active 
management is involved (see, e.g., U.S. 
v. Waste Industries, Inc., 734 F.2d 159 
(4th Cir. 1984)). However, Congress did 
not use the term "disposal" as its trigger 
for the RCRA land disposal restrictions. 
but instead specifically defined the new, 
and more narrow, term "land disposal" 
in section 3004(k). The broader 
"disposal" language continues to be 
applicable to RCRA provisions other 
than those in subtitle C, such as section 
7003. Thus, for the reasons outlined 
above, EPA believes that the existing 
interpretation, that movement of waste 
within a unit does not constitute "land 
disposal" for purposes of application of 
the RCRA LDRs, is reasonable. 

With respect to the commenter who 
asked whether normal earthmoving and 
grading operations within a land 
disposal unit constitute "placement into 
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the unit". under EPA's interpretation of 
RCRA section 3004(k). such activity 
would not be "placement into the unit" 
and thus the RCRA lDRs and other 
subtitle C disposal requirements would 
not be applicable (nor would the 
requirement to obtain a permit under 
RCRA or minimum technology 
requirements in RCRA section 3004(0) 
apply). 

Given this interpretation of section 
3004(k), EPA does not believe that it is 
necessary to invoke ARAR waivers of 
IDRs for any movement of waste within 
a unit. which was the alternative 
suggested by the commenter&. Nor does 
EPA believe that the widespread use of 
such waivers would be practical or 
desirable. 54 FR 415~9(October10, 
1989). 

EPA also does not fully agree with the 
commenters who argued that the RCRA 
concept of "unit" does not apply to 
CERCLA sites. The commenters who 
criticized the application of the RCRA 
'"unit" to the CERCLA area of 
contamination for purposes of section 
3004(k) believed it to be either too 
broad, allowing large areas to escape 
the LDRs, or too narrow. not allowing 
entire CERCLA sites to be considered a 
single "unit". In contrast to hazardous 
waste management units at a RCRA 
facility. CERCLA sites often do not 
involve discrete waste management 
units. but rather involve land areas on 
or in which there can be widespread 
areas of generally dispersed 
contamination. Thus. determining the 
boundaries of the RCRA land disposal 
'"unit," for which section 3004(k) would 
require application of the LDRs at these 
sites. is not always self-evident. 

EPA generally equates the CERCLA 
area of contamination with a single 
RCRA land-based unit, usually a 
landfill. 54 FR 41444 (December 21, 
1988). The reason for this is that the 
RCRA regulatory definition of "landfill" 
is generally defined to mean a land 
disposal unit which does not meet the 
definition of any other land disposal 
unit. and thus is a general "catchall" 
regulatory definition for land disposal 
units. As a result, a RCAA "landfill" 
could include a non-discrete land area 
on or in which there is generally 
dispersed contamination. Thus. EPA 
believes that it is appropriate generally 
to consider CERCLA areas of 
contamination as a single RCRA land­
based unit. or "landfill". However, since 
the definition of "landfill" would not 
include discrete, widely separated areas 
of contamination, the RCRA "unit" 
would not always encompass an entire 
CERCLA site. 

Waste consolidation from different 
units or AOCs at a CERCI..A site are 

subject to any applicable RCRA 
requirements regardless of the volume of 
the waste or the purpose of the 
consolidation. Thus. EPA disagrees with 
those commenters that asserted that 
small volumes of hazardous waste at a 
CERCLA aite can be consolidated 
anywhere on-aite for storage or 
treatment purposes without 
consideration of any applicable RCRA 
requirements. Such requirements may. 
however, be subject to ARAR waivers in 
appropriate circumstances. 

The remaining comments received 
with respect to EPA's interpretation. of 
section 3004(k) discussed the 
achievability of IDR cleanup levels. 
questioned the appropriateness of 
applying the LDRs to remedial actions, 
and requested more flexibility regarding 
the LDRs. These comments were the 
basis for EPA's supplemental notice and 
proposed reinterpretation of section 
3004(k), which is discussed below. 

In light of the numerous comments 
received on the interpretation of "land 
disposal" in RCRA section 3004(k), as it 
relates to removal. treatment. and 
redeposition of hazardous wastes 
generated by CERCI..A and RCRA 
remedial and other activities, and in 
view of the important policy decisions 
that RCRA LDRs pose for the CERCI..A 
and RCRA programs, EPA decided to 
separately and more fully discuss the 
issue. the interpretation outlined in the 
proposed NCP, and possible alternative 
interpretations of "land disposal". In a 
aupplemental notice to the proposed 
NCP (54 FR 41566 (Oct. 10, 1989)). EPA 
outlined several technical, policy, and 
legal issues concerning LDR 
applicability to removal, treatment, and 
redeposition of hazardous wastes, and 
requested comment on two alternative 
interpretations of "land disposal". The 
first alternative would allow the 
excavation and replacement of 
previously disposed hazardous wastes 
in the same unit or area of 
contamination; since the same wastes 
would remain in the aame unit, this 
activity would not constitute '"land 
disposal". Under the second alternative, 
hazardous wastes could be excavated 
and redeposited either within the 
original unit or area of contamination, or 
elsewhere at the site in a new or 
existing unit. These interpretations 
would allow greater flexibility in 
remedial decision-making, in the context 
of both CERCLA actions and RCRA 
corrective actions and closures. 

On November 6 and 7, 1989, EPA held 
a forum on contaminated soil and 
groundwater ("Contaminated Media 
Forum") to provide an opportunity for 
interested groups to further address 
these issues. The Contaminated Media 

Forum was attended by representatives 
from EPA. states, environmental groups, 
Congress, and the regulated community. 
A awnmary of the concerns raised and 
suggested aolutions appears in the 
public docket for this rulemaking. 

2- Selection ofLDR treatment 
standards. Upon further examination, 
EPA believes that many of the problems 
discussed in the supplemental notice, 
and raised by commenters. result from 
treatment standards developed pursuant 
to the RCRA IDR program that are 
generally inappropriate or infeasible 
when applied to contaminated soil and 
debris. As discussed in the October 1989 
notice, EPA'• experience under CERCLA 
baa been that treatment of large 
quantities of soil and debris containing 
relatively low levels of contamination 
using LDR ''best demonstrated available 
technology" (BDAT) is often 
inappropriate. 54 FR 41567, 41568 
(October 10, 1989). EPA noted that: 

Experience with the CERCLA program ha1 
shown that many sites will have large 
quantitie&-ln some cases, many thou1ands 
of cubic meters--of soils that are 
contaminated with relatively low 
concentrations of hazardous wastes. These 
soils often should be treated, but treatment 
with the types of technologies that would 
meet the standard of BOAT may yield little if 
any environmental benefit over other 
treatment ba1ed remedial options. 

54 FR 41568 (October 10. 1989). 
Examples of these and other situations 
reflecting EPA's experience concerning 
the inappropriateness of incinerating 
contaminated soil and debris are 
included in the record for this rule. In 
addition, as discussed below, EPA has 
experienced problems in achieving the 
current noncombustion LDRs for 
contaminated soil and debris. Based on 
EPA's experience to date and the· 
virtually unanimous comments 
supporting this conclusion, EPA bas 
determined that. until specific standards 
for soils and debris are developed. 
current BDAT standards are generally 
inappropriate or unachievable for soil 
and debris from CERCI..A response 
actions and RCRA corrective actions 
and closures. Instead, EPA presumes 
that, because contaminated soil and 
debris is significantly different from the 
wastes evaluated in establishing the 
BDAT standards. it cannot be treated in 
accordance with those standards and 
thus qualifies for a treatability variance 
from those standards under 40 CFR 
268.44. 

Accordingly. persons seeking a 
treatability variance from LDR 
treatment standards for contaminated 
soil and debris do not need to 
demonstrate on a case-by-case basis 
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that BOAT standards for prohibited 
hazardous wastes are inappropriate or 
not achievable. As an alternative, 
persons seeking a treatability variance 
for soil and debris may meet the 
appropriate levels or percentage 
reductions in the currently available 
guidance (Superfund LOR Guidance 
#6A, "Obtaining a Soil and Debris 
Treatability Variance for Remedial 
Actions", EPA OSWER Directive 9347.3­
00FS, July 1989). In the context of 
Superfund Records of Decision (ROD), 
this means that EPA will generally 
include such a variance in the proposed 
plan and ROD when treatment of 
contaminated soil and debris is an 
element of the remedial action. Further, 
EPA intends to issue guidance 
supplementing the Superfund Guidance 
#6A to expedite the processing of such 
treatability variances in conjunction 
with established remedy selection 
procedures. 

Treatment standards for prohibited 
hazardous wastes are based on 
performance achievable by application 
of BOAT. 51 FR at 40578 (Nov. 7, 1986). 
BOAT, however, is not a technology­
forcing program. nor does it always 
require the lowest possible levels of 
waste treatment achievable with any 
technology. See 130 Cong. Rec. 89178 
(July 25, 1984) (Statement of Sen. 
Chaffee introducing the amendment that 
became RCRA section 3004(m)). Rather, 
what Congress contemplated is a 
scheme whereby hazardous wastes are 
to be treated using the technology (or 
technologies) generally considered to be 
suitable for the waste and that 
substantially diminish the toxicity of the 
waste or substantially reduce the 
likelihood of migration. Id.: see also H. 
Rep. No. 198, 98th Cong. 1st Sess. 33: S. 
Rep. No. 284. 98th Cong. 1st Sess. 16-17. 

EPA's rules developing treatment 
standards likewise recognize that the 
treatment standards be based on 
appropriate technologies even if more 
stringent treatment methods are 
technically feasible. 51 FR at 40588-592 
(Nov. 7, 1986). For example, EPA has 
generally based treatment standards for 
organic contaminants in wastewaters 
(normally defined as aqueous materials 
containing less than 13 total organic 
compound (TOC) and total suspended 
solids (TSS)) on technologies other than 
incineration (or other combustion). even 
though such organics could be treated to 
lower levels if the wastewaters were 
incinerated. This is because incineration 
(or other combustion) is not normally an 
appropriate technology for wastewaters, 
notwithstanding its capability of 
performing to lower levels than 
conventional wastewater treatment. 

More generally, EPA's rules on 
treatability variances. recognize that 
prohibited wastes be treated by 
appropriate technologies. The rules thus 
state that a petitioner may request a 
treatability variance "where the 
treatment technology is not appropriate 
to the waste". 40 CFR 268.44(a). 

Similarly, treatability variances are 
warranted where the applicable 
numerical treatment standard for the 
waste cannot be achieved. 40 CFR 
268.44(a). For this reason, EPA has found 
that current BOAT standards based on 
noncombustion technology also warrant 
a treatability variance for soil and 
debris. The complex matrices often 
present in soil and debris may reduce 
the effectivenes·s of stabilization and 

. other noncombustion technologies in 
treating these wastes. For example, the 
presence of oil and grease or sulfites in 
the mixture may substantially interfere 
with the stabilization process. More 
generally, stabilization is a complex 
treatment process and its application to 
unique soil and debris mixtures is not 
yet well understood. EPA's development 
of alternative treatment levels in the 
Superfund Guidance #6A noted above 
was based on available data for soil and 
debris mixtures and thus is more 
tailored with respect to achievability 
than the existing BOAT standards for 
these waste mixtures. The difference 
between these levels and the existing 
BOAT standards for these wastes 
demonstrates the feasibility of achieving 
the current BOAT standards for soil and 
debris. These alternative numbers thus 
support EPA's presumption that the 
BOAT standards are generally 
inappropriate or not achievable for soil 
and debris. 

This presumption is supported by the 
commenters on the December, 1988 and 
October, 1989 proposals. EPA received 
numerous comments from a wide range 
of commenters discussing the 
inappropriateness or infeasibility of 
applying BOAT standards to 
contaminated soil and debris. The 
principal reason given for the 
inappropriateness of the current BOAT 
standards was the complexity of soil 
and debris mixtures and the interference 
with treatability caused by unique 
matrices of contaminants in the soil and 
debris. Moreover, commenters noted 
that wastestream-derived BDATs have 
not been fully demonstrated for many 
contaminated soils and debris and that 
the presence of trace quantities of one 
waste in soil and debris may 
inappropriately require use of a 
treatment method that would not 
otherwise be applicable to the other 
wastes present. These comments were 

further supported by comments made at 
the Contaminated Media Forum. 

The Agency's experience also 
supports this conclusion of general 
inappropriateness or infeasibility of 
current BOAT standards for soil and 
debris. For example, as indicated above, 
EPA has developed alternative 
treatment levels for soil and debris in 
the Superfund #6A guidance which are 
based on the application of the specific 
treatment technologies to soil and 
debris, rather than industrial process 
wastes. Thus, these alternative levels, 
which are better tailored to the 
treatability of the complex soil and 
debris mixtures found at Superfund 

. sites, reflect Agency experience 
concerning the inappropriateness or 
infeasibility of current BOAT for soil 
and debris. 

EPA has long indicated its intention to 
develop separate treatment standards 
for contaminated soil and debris 
(without regard, incidentally, to the 
origin of such waste, so that the 
treatment standards would apply 
whether the soil and debris is generated 
from a CERCLA action or some other 
activity). 51 FR 40577 (Nov. 7, 1986). 
Although the Agency has already 
expended considerable effort on such 
standards, it has not been able to 
propose or promulgate regulations 
because of the more pressing need to 
implement the rest of the land disposal 
prohibition statutory provisions before 
the various statutory deadlines. See 
RCRA sections 3004 (d), (e), and (g). EPA 
does not expect that the same level of 
treatment performance will be required 
for soil and debris as for industrial 
process wastes. 

In the interim per:iod until EPA 
promulgates these treatment standards, 
contaminated soil and debris are subject 
to the same treatment standards as -the 
prohibited hazardous wastes that they 
contain, unless a variance is appropriate 
and is approved according to 40 CFR 
268.44. 53 FR at 31146-149 (Aug. 17, 1988) 
and Chemical Waste Management v. 
EPA. 869F.2d1526, 1535-46, 1536-40 
(D.C. Cir. 1989). Where standards for the 
underlying waste are ~ased on the 
performance of incineration, EPA has 
granted national capacity variances for 
the contaminated soils and debris 
because there is insufficient national 
capacity to treat these wastes. 40 CFR 
268.30(c), 268.31(a)(l), 268.32(d)(1). 
268.33(b), and 268.34(d). Where BOAT 
treatment standards are in effect, it is 
possible to petition for a treatability 
variance based on the inappropriateness 
of the BOAT standards to treat the 
contaminated soil and debris. 40 CFR 
268.44(a). As discussed earlier, EPA 
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believes that it is unnecessary for 
petitioners (or the lead Agency in 
CERCLA response actions) to make site­
specific demonstrations that BOAT 
standards are inappropriate for 
contaminated soil and debris. The 
numerous comments and Agency 
experience supporting a presumption 
that the BOAT standards are 
inappropriate or not achievable is 
clearly warranted at this time because 
the criteria in 40 CFR 268.44 for 
treatability variances are generally met 
for soil and debris. As a result. under 
EPA's established treatability variance 
procedures (40 CFR 268.44), variance 
applications for contaminated soil and 
debris do not need to demonstrate that 
the physical and chemical properties 
differ significantly from wastes 
analyzed in developing the treatment 
standard and that, therefore, the waste 
cannot be treated to specified levels or 
by specified methods. Petitions need 
only focus on justifying the proposed 
alternative levels of performance, using 
existing interim guidance containing 
suggested treatment levels for soil and 
debris (Superfund LOR Guidance #6A, 
"Obtaining a Soil and Debris 
Treatability Variance for Remedial 
Actions", EPA OSWER Directive 9347.3­
00FS, July 1989) as a benchmark. 

Although the presumption is that 
BDAT standards are not appropriate for 
soil and debris. there may be special 
circumstances where EPA determines 
that the existing BDAT standards are 
appropriate for contaminated soils and 
debris at a particular site, such as where 
high levels of combustible organics in 
soil are present. In these circumstances, 
the Agency would make a determination 
that treatment to the BDAT standards 
was appropriate and would require such 
treatment. 

EPA regulations provide that 
treatability variances may be issued on 
a site-specific basis. 40 CFR 268.44(h).21 

II In light or today·, determination. the 
application or this rule requires clarification in two 
respects. Firsl. although EPA is today e1tabli1hing a 
general presumplion that BOAT standards are 
inappropriate or nol achievable for treating soil and 
debris. the Agency does nol believe that thi1 
pre1umplion triggers the rulemaking variance 
procedures in 40 CFR Z68.44[a). Even with the 
presumption, lreatmenl levels will be determined on 
a ca1e·by-case basis. and commenters may 1ubmit 
information contending that the pre1umption ii not 
applicable in a particular case. Thus. It 11 EPA'• 
"iew thal the 1ite-1pecific. non·rulemaking 
procedures in 40 CFR Z68.44[h) are entirely 
appropriate. See 53 FR 31199-31200 (Augu1t 17. 
1988). 

Second. EPA does nol interpret its 1ile 1pecific 
·weriance procedures as invariably requiring 
applicant• lo demonstrate that they cannot meet 
applicable treatmenl level• or method1. The first 
1e111ence or 40 Cf'R Z68.44(h) make1 II clear that en 
applicant may make one or two demon1tralion1 lo 
qualify for a variance: he may 1how either that he 

Thus, they may be approved· 
simultaneously with the issuance of a 
RCRA permit. the approval of a RCRA 
closure plan, or the selection of a 
remedy in a CERCLA response action in 
the ROD. In the case of an on-site 
CERCLA response action, the 
procedural requirements of the variance 
process do not apply. See CERCLA 
sections 121(e)(1) and 121(d)(2). The 
variance decision will be made as part 
ofEPA's remedy selection process, 
during which data justifying alternative 
treatment levels will be included in the 
administrative record files, and public 
participation opportunities and Agency 
response to comment will be afforded as 
appropriate under this rule. 

In EPA's view, the Agency's 
determination that the BOAT standards 
are generally inappropriate for 
contaminated soil and debris addresses 
many of the practical concerns raised by 
commenters in the supplemental notice 
on the Agency's interpretation of the 
term "land disposal''. For this reason, 
and because EPA has had insufficient 
time to review and evaluate the many 
lengthy and complex issues raised by 
commenters on the supplemental notice, 
EPA is deferring any final decision to 
modify that interpretation. (EPA will 
respond to comments on the alternatives 
in the supplemental notice when the 
Agency makes a final decision on the 
proposed reinterpretation of land 
disposal.) Until a final decision is made, 
the interpretation announced in the 
preamble to the proposed NCP and 
discussed in section 1 above will remain 
in effect. 

Final rule: There is no rule language 
on this issue. 

Name: Determination of whether a 
waste is a hazardous waste. 

Proposed rule: The preamble to the 
proposed rule discussed how to 
determine whether hazardous waste 
regulated under RCRA Subtitle C was 
present at a site (53 FR 51444). 

Response to comments: Some 
commenters raised questions about 
EPA's discussion about determining 
whether a waste exhibits a hazardous 
characteristic. One argued that EPA 
cannot assume a waste is not a 
characteristic waste in the absence of 
testing and should therefore adopt a 
liberal and inclusive approach to 

cannot meet a treatment 1tandard. or that a 
treatment method (or the method underlying the 
1tandard i1 Inappropriate for hi1 waste. The final 
1en1ence or I 268.44(hJ. ldentirying the 1howing an 
applicant mu11 include in hi1 variance application. 
on 111 term• applie1 only to application• 1ubmitted 
under the first criterion. EPA'• pre1umplion .. 
however. applies lo soil and debri1 regardle1s or 
which or the two typel or variance• apply. 

determining whether RCRA applies to 
avoid expensive and time-consuming 
testing. Another commenter asked for 
clarification on who was responsible for 
applying "process knowledge" to 
determine whether a waste was a 
hazardous waste in the absence of 
testing. The commenter asserted that, 
under RCRA. EPA exercises 
prosecutorial discretion if a generator, 
acting in good faith. decides incorrectly 
that his waste is not hazardous. EPA 
notes that when it determines that there 
ls a violation there Will normally be 
some lcind of enforcement action taken; 
the level and type of prosecutorial 
response will depend on a number of 
factors, for example, the size of the 
company, the significance of the 
violation. the intent. etc. 

Under RCRA rules, a generator is not 
required to test, but may use knowledge 
of the waste and its constituents to 
judge whether the wa&te exhibits a 
characteristic. (See 40 CFR 262.tt(c).) 
EPA believes this should also apply if 
the lead agency or PRP at a CERCLA 
site is the "generator." EPA wants to 
make clear, however, that a decision 
that a waste is not characteristic in the 
absence of testing may not be arbitrary, 
but must be based on site-specific 
information and data collected on the 
constituents and their concentrations 
during investigations of the site. Based 
on site data, it will be very clear in some 
cases that a waste cannot be 
characteristic; for example, if a waste 
-does not contain a constituent regulated 
as EP toxic. a decision that the waste 
does not exhibit this characteristic can 
reliably be made without testing for EP 
toxicity. EPA does not expect to 
undertake testing when it can otherwise 
be determined with reasonable certainty 
whether or not the waste. will exhibit a 
characteristic. 

In response to the second concern. the 
determination whether a waste is a 
·hazardous waste may be made by EPA. 
the state, or a PRP, depending on the 
nature of the action. EPA will take any 
necessary or appropriate action if 
decisions about the hazardous nature of 
the waste are in error or are made 
without proper basis. 

Several commenters discussed the 
question of whether RCRA requirements 
can be applicable to RCRA hazardous 
waste disposed of before the RCRA 
requirements went into effect in 1980. 
One commenter argued that they could 
not be, unless the waste exhibited a 
characteristic at the time of the CERCLA 
action. However, as one commenter 
noted, EPA has consistently maintained 
in enforcement actions that RCRA 
requirements apply to any waste 
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materials disposed of prior to 1980 when 
those materials are managed or 
disposed of today. EPA agrees with this 
latter comment and believes that this 
policy applies to CERCLA actions as 
well. This was also upheld in a recent 
DC Court of Appeals decision, Chemical 
Waste Management v. EPA, 869 F.2d 
1526 (DC Cir. 1989). RCRA requirements 
can apply when the CERCLA action 
constitutes treatment, storage or 
disposal of RCRA hazardous waste. 
Note that RCRA requirements may also 
be relevant and appropriate to pre-1980 
waste. 

One commenter suggested that EPA 
allow consolidation. for purposes of 
storage or treatment, of small volumes 
of wastes without triggering RCRA 
standards. In response, while EPA 
appreciates the concerns with meeting 
substantive storage and treatment 
requirements for small amounts of 
waste, EPA believes that waste should 
be managed according to standards 
when those standards are ARARs 
unless a waiver (such as for interim 
measures) can be justified. It should be 
noted that RCRA may not be applicable 
for small quantity generators, as defined 
under RCRA; however. a determination 
would still have to be made about 
whether any RCRA requirements would 
be relevant and appropriate to small 
quantities. 

Final rule: There is no rule language 
on this issue. 

Name: When RCRA requirements are 
relevant and appropriate to CERCLA 
actions. 

Proposed rule: The preamble to 
proposed § 300.400(g)(2)(i). identification 
of applicable or relevant and 
appropriate requirements, criteria for 
relevant and appropriate, stated that 
RCRA requirements may be relevant 
and appropriate when a waste is similar 
in composition to a RCRA listed waste 
(53 FR 51446). 

Response to comments: 1. RCR.A 
requirements as relevant and 
appropriate for wastes similar to RCR.A 
hazardous waste. Several commenters 
expressed concern that RCRA 
requirements may be potentially 
relevant and appropriate for waate that 
is not a RCRA hazardous waste, but is 
1imilar to a RCRA hazardous waste. 
Commenters argued that virtually any 
waste or CERCLA aubstance is similar 
to a RCRA hazardous waste in 1ome 
way, either in chemical composition. in 
toxicity. in mobility. or in persistence, 
and were concerned that this policy 
represented an enormous expansion of 
the RCRA program. 

EPA believes that RCRA requirements 
can potentially be relevant and 

appropriate to wastes other than those 
that are known to be hazardous waste. 
For example, some information or 
records must be available that identify 
the source of the waste in order to 
determine that the waste is a listed 
hazardous waste. As a result, two 
separate wastes could be identical in 
composition, but only one identified as a 
RCRA hazardous waste because 
manifests are available that identify it 
as a listed waste. RCRA requirements 
would be applicable for the manifested 
waste, but not for the other, even though 
the two wastes are physically the same. 
EPA believes that RCRA requirements 
can be potentially relevant and 
appropriate when the waste cannot be 
definitively identified as a listed 
hazardous waste. 

EPA wants to emphasize, however, 
that a number of the factors identified in 
§ 300.400(g)(2) should be considered in 
determining whether a RCRA 
requirement is relevant and appropriate. 
The similarity of the waste to RCRA 
hazardous waste or the presence of a 
RCRA constituent alone does not create 
a presumption that a RCRA requirement 
will be relevant and appropriate. Nor is 
it always necessary or useful to conduct 
an in-depth, constituent-by-constituent 
comparison of a CERCLA waste with 
RCRA hazardous wastes, because most 
RCRA requirements are the same 
regardless of the specific composition of 
the hazardous waste. Indeed. the statute 
requires attainment of those 
requirements that are relevant and 
appropriate under the circumstances of 
the release. Thus. the decision about 
whether a RCRA requirement is relevant 
and appropriate is based on 
consideration of a variety of factors, 
including the nature of the waste and its 
hazardous properties. other site 
characteristics, and the nature of the 
requirement itself. 

EPA anticipates that it will often find 
some RCRA requirements to be relevant 
and appropriate at a site and others not. 
even for the same waste. This is 
because certain waste characteristics 
1hared with RCRA hazardous wastes 
may be more important than others 
when evaluating whether a given 
requirement is relevant and appropriate. 
For example, the mobility of the waste, 
among other factors, may be a key 
concern in evaluating whether the 
RCRA requirement that the cap used in 
closing a landfill be less permeable than 
the bottom liner (40 CFR 264.310(a)(5)) is 
relevant and appropriate. Other 
properties of the waste might be more 
important in evaluating the relevance 
and appropriateness of other RCRA 
requirements. 

2. RCR.A requirements as relevant and 
appropriate for mining wastes. Several 
commenters asked EPA to state in the 
NCP or its preamble that RCRA subtitle 
C requirements will not be relevant and 
appropriate to mining wastes. They 
noted that, recognizing the unique 
characteristics of mining wastes, 
Congress exempted certain mining 
wastes from regulation as hazardous 
wastes under RCRA until EPA 
completed studies on these wastes to 
determine specifically whether such 
regulation was appropriate. ~ July 3, 
1986, EPA published its determination 
for beneficiation and extraction wastes 
which found that regulation under 
subtitle C was not warranted for these 
wastes, because EPA believes such 
requirements, " • • • if universally 
applied, would be either unneceasary to 
protect human health and the 
environment. technically infeasible, or 
economically impracticable to 
implement." (51 FR 24496.) The 
commenters argue, therefore. that 
subtitle C requirements. which are not 
legally applicable to these mining 
waa!es, also cannot be relevant and 
appropriate, since EPA has formally 
made the determination that these 
requirements are not appropriate for 
auch wastes. 

The commenter& emphasized that 
mining ~aste sites differ in a number of 
ways from industrial wastes sites. They 
argue that mining wastes are of 
enormous volume and generally of lower 
toxicity, that the sites typically cover 
extremely large areas and may present 
less hazard because they tend to be in 
drier climates, reducing leaching 
potentiaL or contain constituents that 
are less mobile. For these reasons, 
which formed the basis ofEPA's 
decision under RCRA, RCRA 
requirements would not be relevant and 
appropriate for mining sites remediated 
under CERCLA. Commenters requested 
that EPA give guidance 1pecifically in 
the NCP to ensure consistent decisions 
on ARARs at mining sites. 

EPA agrees that RCRA requirements 
for hazardous waste will not be 
applicable to those mining wastes 
excluded from regulation by the statute. 
(Note, however, that EPA has recently 
removed certain mineral processing 
wastes from the mining waste exclusion. 
making them subject to subtitle C. 54 FR 
36592. September 1, 1989; 55 FR 2322. 
January 23. 1990. EPA has also 
promulgated regulations listing certain 
wastes from mineral processing 
operations as hazardous. 53 FR 35412. 
September 13, 1988.) In addition. EPA 
agrees that RCRA subtitle C 
requirements will generally not be 
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relevant and appropriate for those 
mining wastes for which EPA has 
specifically determined that such 
regulation is not warranted. The reason 
is that the factors that caused EPA not 
to regulate these wastes as hazardous 
include many of the same factors that 
EPA considers in judging whether a 
requirement is relevant and appropriate 
at a particular site. 

However, EPA does not agree that 
RCR.A requirements for hazardous 
waste can never be relevant and 
appropriate for CERCLA remediation of 
mining sites. In its determination for 
beneficiation and extraction wastes, 
EPA found that. "if universally applied," 
subtitle C requirements would not be 
appropriate for mining wastes. (51 FR 
24500.) However, a decision about 
whether a requirement is relevant and 
appropriate is made on a case-by-case 
basis, based on the specific 
characteristics of the site and the 
release. There may be some sites where 
the site circumstances differ 
significantly from those which caused 
EPA to decide that subtitle C regulation 
is not warranted and where certain 
requirements are appropriate and well­
suited to the site or portions of the site. 
In such a situation, some RCRA 
requirements may be relevant and 
appropriate. 

EPA is developing regulations under 
subtitle D of RCRA designed specifically 
for mining wastes that will not be 
regulated as hazardous waste. When 
promulgated, these regulations are likely 
to be either applicable or relevant and 
appropriate for remediation of mining 
sites. 

Another commenter stated that EPA 
needs to develop a long-term initiative 
to simplify the. use of RCRA ARARs. 
EPA recognizes that the interaction 
between the two laws can be very 
complicated and continues to work to 
resolve and give guidance on issues 
involving CERCLA compliance with 
RCRAlaws. 

Final rule: There is no rule language 
on this issue. 

Name: Examples of potential federal 
and state ARARs and TBCs. 

Potential ARARs and TBCs include, 
but are not limited to, the following: 

1. Federal requirements which may be 
potential applicable or relevant and 
appropn"ate requirements. i EPA's 
Office of Solid Waste administers, inter 
alia, the Resource Conservation and 
Recovery Act of 1976, as amended. (42 
U.S.C. 6901). Potentially applicable or 
relevant and appropriate requirements 
pursuant to that Act are: 

a. Open Dump Criteria-Pursuant to 
RCRA subtitle D criteria for 

classification of solid waste disposal 
facilities (40 CFR part 257). 

Note: Only relevant to nonhazardous 
wastes. 

b. RCRA subtitle C requirements 
governing standards for owners and 
operators of hazardous waste treatment. 
storage, and disposal facilities: (40 CFR 
part 264, for permitted facilities, and 40 
CFR part 265, for interim status 
facilities): 

(1) Ground-Water Protection and 
Monitoring (40 CFR 264~264.109). 

(2) Closure and Post Closure (40 CFR 
264.110-264.120). 

(3) Containers (40 CFR 264.170­
264.178). 

(4) Tanks (40 CFR 264.190-264.199). 
(5) Surface Impoundments (40 CFR 

264.220-264.249). 
(6) Waste Piles (40 CFR 264.250­

264.269). 
(7) Land Treatment (40 CFR 264.270­

264.299). 
(8) Landfills (40 CFR 264.300-264.339). 
(9) Incinerator& (40 CFR 264.~ 

264.999). 
(10) Land Disposal Restrictions (40 

CFR 268.1-268.50). 
(11) Dioxin-containing wastes (50 FR 

1978). 
(12) Standards of performance for 

storage vessels for petroleum liquids (40 
CFR part 60, subparts I< and I<(a)). 

(13) Codification rule for 1984 RCRA 
amendments (50 FR 28702, July 15, 1985; 
52 FR 45788, December 1, 1987). 

ii. EPA's Office of Water administers 
several potentially applicable or 
relevant and appropriate statutes and 
regulations issued thereunder: 

a. Section 14.2 of the Public Health 
Service Act as amended by the Safe 
Drinking Water Act. as amended, (42 
u.s.c. 300(f)). 

(1) Maximum Contaminant Levels (for 
all sources of drinking water exposure). 
(40 CFR 141.11-141.16). 

(2) Maximum Contaminant Level 
Goals (40 CFR 141.50-141.52. 50 FR 
46936). 

(3) Underground Injection Control 
Regulations (40 CFR parts 144, 145, 146, 
147). 

b. Clean Water Act. as amended, (33 
U.S.C.1251). 

(1) Requirements established pursuant 
to sections 301, 302, 303 (including state 
water quality standards), 304. 306, 307, 
(including federal pretreatment 
requirements for discharge into a 
publicly owned treatment worb), 308. 
402, 403 and 404 of the Clean Water Act. 
(33 CFR parts 320-330, 40 CFR parts 122. 
123, 125, 131, 230, 231, 233, 400-469). 

(2) Available federal water quality 
criteria documents are listed at 45 FR 
79318, November 28, 1980: 49 FR 5831, 

February 15, 1984; 50 FR 30784, July 29, 
1985; 51 FR 8012, March 7, 1986; 51 FR 
Z2978. June 28, 1986; 51 FR 43665, 
December 3, 1986; 52 FR 6213, March 2, 
1987; 53 FR 177, January 5, 1988; 53 FR 
19028. May 26, 1988; 53 FR 33177, August 
30, 1988; 54 FR 19227, May 4, 1989. 

(3) Clean Water Act section 404(b)[1) 
Guidelines for Specification of Disposal 
Sites for Dredged or Fill MateriaJ (40 
CFR part 230). 

(4) Procedures for Denial or 
Restriction of Disposal Sites for Dredged 
Material (Clean Water Act section 
404(c) Procedures, 33 CFR parts 320-330, 
40 CFR part 231). 

c. Marine Protection. Research. and 
Sanctuaries Act (33 U.S.C. 1401). (1) 
Incineration at sea requirements (40 
CFR parts 220-225, 227-229. See also 40 
CFR 125.120-125.124). 

iii. EPA'• Office of Pesticides and 
Toxic Substances administers the Toxic 
Substances Control Act (15 U.S.C. 2601). 
Potentially applicable or relevant and 
appropriate requirements pursuant to 
that Act are: 

PCB requirementll generally: 40 CFR part 
761;tdanufacturing,Processing.Distribution 
in Commerce, and Use of PCBs end PCB 
Items (40 CFR 761.2(}-761.30); tderkings of 
PCBs and PCB Item.a (40 CFR 761.40-761.45); 
Storage and Disposal (40 CFR 761.eG-761.19); 
Records and Reports (40 CFR 761.180-761.185, 
761.167 and 761.193). See also 40 CFR 129.105, 
750. 

iv. EPA's Office of External Affairs 
administers potentially applicable or 
relevant and appropriate requirements 
regarding requirements for floodplains 
and wetlands (40 CFR part 6, Appendix 
A). 

v. EPA's Office of Air and Radiation 
administers several potentially 
applicable or relevant and appropriate 
statutes and regulations issued 
thereunder: 

a. The Uranium Mill Tailings 
Radiation Control Act of 1978 (42 U.S.C. 
2022) and Health and Environmental 
Protection Standards for Uranium and 
Thorium Mill Tailings (40 CFR part 192). 

b. Clean Air Act (42 U.S.C. 7401). (1) 
National Primary and Secondary 
Ambient Air Quality.Standards (40 CFR 
part 50). 

(2) Standards for Protection Against 
Radiation (10 CFR part 20). See also 10 
CFR parts 10. 40, 60, 61, 72. 960, 961. 

(3) National Emission Standards for 
Hazardous Air Pollutants (40 CFR part 
61). See also 40 CFR 427.110-427.116, 
763. 

(4) New source performance 
standards (40 CFR part 60). 

vi. Other Federal Requirements: 
a. National Historic Preservation Act 

(16 U.S.C. 470). Compliance with NHPA 
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required pursuant to 7 CFR part 650. 
Protection of Archaeological Resources: 
Uniform Regulations-Department of 
Defense (32 CFR part 229), Department 
of the Interior (43 CFR part 7). 

b. DOT Rules for the Transportation 

of Hazardous Materials. 49 CFR parts 

107, 171. 172. 


c. The following requirements are also 
potentially ARAR: 

(1) Endangered Species Act of1973 (16 
U.S.C. 1531). Generally, 50 CFR parts 81, 
225,402. 

(2) Wild and Scenic Rivers Act (16 
u.s.c. 1271). 

(3) Fish and Wildlife Coordination Act 
(16 u.s.c. 661). 

(4) Federal Insecticide, Fungicide, and 
Rodenticide Act (7 U.S.C 136), 40 CFR 
part 165. 

(5) Wilderness Act (16 U.S.C. 1131). 
(6) Coastal Barriers Resources Act (16 

u.s.c. 3501). 
(7) Surface Mining Control and 

Reclamation Act (30 U.S.C. 1201). 
(8) Coastal Zone Management Act of 

1972 (16 U.S.C. 1451). Generally, 15 CFR 
part 930 and 15 CFR 923.45 for Air and 
Water Pollution Control Requirements. 

(9) Magnuson Fishery Conservation 
and Management Act (16 U.S.C. 1801 et 
seq.). 

(10) Marine Mammal Protection Act 
(16 U.S.C. 1361 et seq.). 

2. Examples ofpotential state ARARs. 
i. State requirements for disposal and 
transport of radioactive wastes. 

ii. State approval of water supply 
system additions or developments. 

iii. State ground-water withdrawal 
approvals. 

iv. Requirements of authorized 
(subtitle C of RCRA) state hazardous 
waste programs. 

v. State Implementation Plans (SIPs) 
and delegated programs under the Clean 
Air Act. 

vi. Approved state NPDES program 
under the Clean Water Act. 

vii. Approved state underground 
injection control (UIC) programs under 
the Safe Drinking Water Act. 

viii. Approved state wellhead 
protection programs. 

ix. State water quality standards. 
x. State air toxics regulations. 
3. Other federal criteria, advisories. 

andguidance, to be considered. i. 
Federal Criteria, Advisories, and 
Procedures. 

a. Health Effects Assessments (HEAs) 
and Proposed HEAs ("Health Effects 
Assessment Summary Tables." updated 
quarterly). 

b. Reference Doses (RIDs) ("Health 
Effects Assessment Summary Tables," 
updated quarterly, or "Integrated Risk 
Information System (IRIS)," updated 
monthly). 

c. Slope Factors for Carcinogens 
("Health Effects Assessment Summary 
Tables," updated quarterly. or 
"Integrated Risk Information System 
(IRIS)," updated monthly). 

d. Pesticide registrations and 

registration data. 


e. Pesticide and food additive 

tolerances and action levels. 


Note: Germane portions of tolerances and 
action levels may be pertinent and therefore 
are to be considered in certain situations. 

f. PCB Spill Cleanup Policy (52 FR 
10688, April 2.1987). 

g. Waste load allocation procedures 

(40 CFR parts 125, 130). 


h. Federal sole source aquifer 
requirements (52 FR 6873, March 5, 
1987). 

i. Public health basis for the decision 
to list pollutants as hazardous under 
section 112 of the Clean Air Act 

j. EPA's Ground-Water Protection 
Strategy. 

k. Guidance on Remedial Actions for 
Contaminated Ground Water at 
Superfund Sites (Draft. October 1986) 
establishes criteria for the use of 
background concentrations and ACLs. 

L Superfund Public Health Evaluation 
Manual. 

m. TSCA health data. 
n. TSCA chemical advisories. 
o. A TSDR Toxicological Profiles. 
p. Advisories issued by FWS and 

NWFS under the Fish and Wildlife 
Coordination Act. 

q. TSCA Compliance Program Policy 
(''TSCA Enforcement Guidance Manual 
Policy Compendium," USEPA. OECM. 
OPTS. March 1985). 

r. Health Advisories, EPA Office of 
Water. 

s. FJ'A/DOT Guidance Manual on 
Hazardous Waste Transportation. 

ii. USEPA RCRA Guidance 
Documents. 

a. Alternate Concentration Limits 
(ACL) Guidance (draft). 

b. EPA's RCRA Design Guidelines. 
(1) Surface Impoundments-Liner 

Systems, Final Cover, and Freeboard 
Control. 

(2) Waste Pile Design-Liner Systems. 
(3) Land Treatment Units. 
(4) Landfill Design-Liner Systems 

and Final Cover. 
c. Permitting Guidance Manuals. 
(1) Permit Applicant's Guidance 

Manual for Hazardous Waste Land 
Treatment, Storage, and Disposal 
Facilities. 

(2) Permit Applicant's Guidance 
Manual for the General Facility 
Standards of 40 CFR 264. 

(3) Permit Writer's Guidance Manual 
for Hazardous Waste Land Treatment. 
Storage, and Dtsposal Facilities. 

(4) Permit Writer's Guidance Manual 
for the Location of Hazardous Waste 
Land Storage and Disposal Facilities: 
Phase I, Criteria for Location 
Acceptability and Existing Regulations 
for Evaluating Locations. 

(5) Permit Writer's Guidance Manual 

for Subpart F. 


(6) Permit Applicant's Guidance 

Manual for the General Facility 

Standards. 


(7) Waste Analysis Plan Guidance 

Manual. 


(8) Permit Writer's Guidance Manual 

for Hazardous Waste Tanks. 


(9) Model Permit Application for 
Existing Incinerators. 

(10) Guidance Manual for Evaluating 
Permit Applications for the Operation of 
Hazardous Waste Incinerator Units. 

(11) A Guide for Preparing RCRA 
Permit Applications for Existing Storage 
Facilities. 

(12) Guidance Manual on Closure and 
Post-Closure Interim Status Standards. 

d. Technical Resource Documents 
(TRDs). 

(1) RCRA Ground-Water Monitoring 
Technical Enforcement Guidance 
Document. 

(2) Evaluating Cover Systems for Solid 
and Hazardous Waste. 

(3) Hydrologic Simulation of Solid 
Waste Disposal Sites. · 

(4) Landfill and Surface lmpoundment 
Performance Evaluation. 

(5) Lining of Water lmpoundment and 
Disposal Facilities. 

(6) Management of Hazardous Waste 
Leachate. 

(7) Guide to the Disposal of 
Chemically Stabilized and Solidified 
Waste. 

(8) Closure of Hazardous Waste 
Surface Impoundments. 

(9) Hazardous Waste Land Treatment. 
(10) Soil Properties, Classification. 

and Hydraulic Conductivity Testing. 
e. Test Methods for Evaluating Solid 

Waste. 
(1) Solid Waste Leaching Procedure 

Manual. 
(2) Methods for the Prediction of 

Leachate Plume Migration and Mixing. 
(3) Hydrologic Evaluation of Landfill 

Performance (HELP) Model Hydrologic 
Simulation and Solid Waste Disposal 
Sites. 

(4) Procedures for Modeling Flow 
Through Clay Liners to Determine 
Required Liner Thickness. 

(5) Test Methods for Evaluating Solid 
Wastes. 

(6) A Method for Determining the 
Compatability of Hazardous Wastes. 

(7) Guidance Manual on Hazardous 
Waste Compatability. 
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iii. USEPA Office of Water Guidance 
Documents. 

a. Pretreatment Guidance Documents. 
(1) 304(g) Guidance Document on 
Revised Pretreatment Guidelines (3 
volumes). 

b. Water Quality Guidance 
Documents. (1) Ecological Evaluation of 
Proposed Discharge of Dredged Material 
into Ocean Waters (1977). 

(2) Technical Support Manual: 
Waterbody Surveys and Assessments 
for Conducting Use Attainability 
Analyses {1983). 

(3) Water-Related Environmental Fate 
of 129 Priority Pollutants {1979). 

(4) Water Quality Standards 
Handbook (1983). 

(5) Technical Support Document for 
Water Quality-Based Toxics Control. 

(6) Developing Requirements for 
Direct and Indirect Discharges of 
CERCLA Wastewater (1987). 

c. NPDES Guidance Documents. (1) 
NPDES Best Management Practices 
Guidance Manual (June 1981). 

(2) Case studies on toxicity reduction 
evaluation (May 1983). 

d. Ground Water/UIC Guidance 
Documents. (1) Designation of a USDW. 

(2) Elements of Aquifer Identification. 
(3) Definition of major facilities. 
(4) Corrective action requirements. 
(5) Requirements applicable to wells 

injecting into. through. or above an 
aquifer that has been exempted 
pursuant to 40 CFR 146.104[b)(4). 

(6) Guidance for UIC implementation 
on Indian lands. 

e. Clean Water Act Guidance 
Documents. 

f. Guidance for Applicants for State 
Well Head Protection Program 
Assistance Funds under the Safe 
Drinking Water Act (Office of Ground­
Water Protection, June 1987). 

iv. USEPA Manuals from the Office of 
Research and Development. 

a. EW 846 methods-laboratory 
analytic methods. 

b. Lab protocols developed pursuant 
to Clean Water Act section 304(h). 

v. Other. . 
a. Data Quality Objectives, Volumes I 

and II. 
b. Guidance for Conducting Remedial 

Investigations and Feasibility Studies 
Under CERCLA (Draft). 

c. Guidance on Preparing Superfund 
Decision Document: The Proposed Plan 
and Record of Decision (Draft). 

cl. Standard Operating Safety Guides. 

Community Relations 

Name: Sections 300.430(c), 300.430(!) 
(2). {3) and (6). Community relations 
during RI/FS and selection of remedy. 

Existing rule: Sections 300.67(a) and 
(c) require the lead agency to develop 

and implement a community relations 
plan (CRP) at NPL sites prior to 
initiation of field activities. In the case 
of removal actions or other short-term 
actions,§ 300.67(b) requires that a 
spokesperson be designated and a CRP 
prepared if the action exceeds 45 days. 
Section 300.67(d) states that the lead 
agency must provide the public with not 
less than 21 calendar days to review and 
comment on the feasibility study (FS). 
Public meetings should be held during 
the comment period and the lead agency 
may also provide the public with an 
opportunity to comment during the 
development of the FS. A document 
summarizing major issues raised by the 
public is required by§ 300.67(e). The 
summary must includi; how the issues 
are addressed. Section 300.67(£} 
indicates that in enforcement actions, 
the CRP and public review of the FS 
may be modified or adjusted at the 
direction of the court. Section 300.67(g) 
states that when responsible parties 
implement site remedies, the lead 
agency shall provide public notice and a 
30-day comment period. In addition, a 
document summarizing the major issues 
raised by the public and how they are 
addressed must be prepared. 

Proposed rule: In the 1986 
amendments to CERCI..A, Congress 
added a new section 117 to provide for 
involvement by the public in Superfund 
decision-making. The NCP incorporates 
these new statutory requirements and 
those in existing policy. as well as 
several additional requirements based 
on program experience. 

Proposed § 300.430(c) requires the 
lead agency, to the extent practicable 
prior to commencing field work fqr the 
remedial investigation (RI), to conduct 
community interviews, prepare a formal 
CRP, and to establish a local 
information repository. Section 
300.430(£} requires that a proposed plan 
be prepared. After preparation of the 
proposed plan, § 300.430(!)(2) requires 
the lead agency to publish a notice of 
availability and brief analysis of the 
proposed plan, make the proposed plan 
available in the administrative record, 
provide a public comment period of not 
less than 30 calendar days OI1 the 
proposed plan and supporting analysis 
and information. including the RI/FS, 
provide an opportunity for a public 
meeting. keep a transcript of the public 
meeting and make it available to the 
public, prepare a written summary of 
significant comments submitted along 
with the lead agency response, and 
make the summary available with the 
record of decision (ROD). When the 
ROD is signed, I 300.430(£}(5) 
(§ 300.430(!)(6) in the final rule) requires 
the lead agency to publish a notice of 

availability and make the ROD 
available for public inspection prior to 
the start of remedial action. Section 
300.815(a) requires the lead agency to 
make the administrative record file 
available for public inspection when the 
RI begins. 

(;eneraldiscussion:CERCLA 
establishes the basic framework for 
community relations activities during 
response actions. Consistent with the 
flexibility provided by CERCLA and to 
allow public participation activities to 
be tailored to site-specific 
circumstances. the NCP specifies the 
minimum level of public involvement 
but does not preclude the lead agency 
from undertaking additional public 
involvement activities where 
appropriate. EPA has implemented a 
variety of additional public involvement 
activities at Superfund sites over the 
past nine years that have proven helpful 
to affected communities in 
understanding and participating in 
response action decision-making. 

Shortly after the completion of the 
public comment period on the proposed 
NCP last year, EPA issued "A 
Management Review of the Superfund 
Program," William 1(. Reilly, 
Administrator, U.S. Environmental 
Protection Agency. One aspect of the 
study was community involvement. The 
study includes a series of 
recommendations, some of which 
reinforce existing practices while others 
present new ideas. Many specific 
recommendations in this report are 
consistent with requirements in the final 
rule. Other ideas discussed in the 
management review are highlighted in 
today's preamble as further examples of 
good program practice that encourage 
public involvement. 

Public participation and involvement 
is also a major focus of administrative 
record requirements under subpart I. 
Requirements and recommendations on 
subparts E and I on public participation 
interrelate to a large degree. Therefore, 
there is some discussion in this 1ection 
of today's preamble on the 
administrative record. 

Response to comments: Many 
comments were received on the 
community relations requirements in the 
NCP. Some commenters addressed the 
organization of community relations 
requirements in the proposed NCP. One 
commenter supported the reorganization 
of community relations requirements 
with the actions to which they apply. 
Another commenter stated that the 
requirements should be in a separate 
1ubpart with sub1ections corresponding 
to the phases of the process. 
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EPA disagrees that community 
relations should be in a separate 
subpart. EPA purposely reorganized the 
placement of community relations 
requirements in order to ensure a clearer 
and more orderly integration of 
community relations into each 
appropriate phase of the Superfund 
process. 

Several commenters recommended 
increased opportunities for public 
participation, while one commenter 
suggested that the proposed community 
relations procedures that exceed those 
required by CERCLA may hinder timely 
cleanup efforts. The commenters 
recommending increased participation 
aBSerted that the NCP should specify 
formal public involvement throughout 
the entire process, beginning with 
notification to communities at the 
preliminary assessment/site inspection 
(PA/SI) stage and continuing through 
site closure and deletion. A commenter 
stated that the Superfund process should 
include regular input from the 
community and another commenter 
suggested that the public should be 
informed about the project and any 
problems that may arise in the short and 
long tenn. Several commenters stated 
that investigators should use citizens as 
a source of information about sites in 
their communities. 

In response. EPA does not agree that 
the proposed community relations 
requirements will hinder timely 
cleanups because such requirements 
have been carefully integrated into the 
response process so as not to interfere 
with other activities necessary for 
cleanup. EPA encourages the lead 
agency to involve the interested public 
through all stages of the cleanup process 
and to be responsive to the 
communications needs of communities 
near Superfund sites. It is EPA's 
experience, however, that not all 
communities desire or request a 
multitude of public involvement 
activities. Moreover, the degree of 
appropriate involvement will vary with 
the characteristics of the site and the 
nature of the response. Therefore, EPA 
believes that it is inappropriate to 
specify in a general rule, such as the 
NCP, a detailed regimen of all potential 
public involvement activities that may 
be appropriate or desirable in certain 
situations. Thus, EPA believes that the 
provisions in the NCP which incorporate 
statutory requirements and basic 
community relations activities which 
EPA bas found through experience to be 
necessary, establish adequate minimum 
public involvement requirements for all 
Superfund sites. 

If, however, members of a community 
desire more opportunities for 
participation or involvement than 
specified in the NCP, for example, public 
involvement activities as early as the 
PA/SI stage. they may request that the 
lead agency conduct such activities. 
Informal contact with interested 
community members and local officials 
during the early stages of the response 
process may be desirable, for example, 
in communities where it is suspected 
that the site presents a high risk to the 
population or where there is significant 
citizen interest. A mailing list of 
interested community members could be 
compiled at this stage as necessary to 
implement public involvement activities. 
Moreover, a fact sheet could he 
prepared during the SI to explain the 
purpose of the SI and its possible 
outcomes. 

EPA agrees that interviews of 
residents of the community can be a 
major source of information about 
conditions at and the history of a site. 
Through such interviews, the lead 
agency can also identify community­
specific interests and concerns and may 
also gather information helpful in 
identifying PRPs. The NCP includes 
community interviews as part of the 
public involvement activities to be 
conducted at Superfund sites. 

Another commenter suggested that the 
public should be involved through 
meetings and comment periods before 
the proposed plan is issued. One 
commenter suggested that the lead 
agency be required to hold a public 
meeting on the work plan for the RI and 
that the community should be allowed 
to review the RI report. The commenter 
further suggested that written 
responsiveness summaries be prepared 
by the lead agency for the comments 
raised at the public meeting on the RI. 
Another commenter felt that the public 
should receive more education about the 
ramifications of investigation results. In 
addition, a commenter asserted that 
information on risk should be included 
in RI/FS reports and should be 
explained to the public. 

The NCP provides one formal 
comment period on the proposed 
response action at all sites (except 
certain time-critical removals). In 
addition. the administrative record is 
available for public review prior to, and 
following, the formal comment period. 
While EPA agrees that additional 
comment periods and meetings, both 
formal and informal, may be appropriate 
and desirable at certain sites, decisions 
on what type of additional formal public 
involvement activities are warranted 
must be made on a site-specific basis, 

and thus are not mandated in the NCP. 
If a person needs more information 
about a site, he/she may, at any time in 
the remedial process, review the 
ongoing compilation of documents in the 
administrative record file or request that 
the lead agency conduct a public 
briefing or workshop in addition to that 
required by the NCP. EPA may conduct 
a public briefing-on the RI work plan or 
provide some other type of public 
information meeting when there is 
1Ufficient public interest EPA 
encourages all lead agencies to consider 
such activities. Similarly, if a person 
needs more explanation concerning the 
RI and risk assessment and 
ramifications associated with them (a 
description of the risk posed by a site 
generally is included in the RI report), 
he/she can request that the lead agency 
conduct a public briefing. Lead agencies 
are encouraged but not required to 
prepare a responsiveness summary for 
any comments submitted outside of 
formal comment periods. 

Several commenters addressed the 
development of CRPs. One commenter 
argued that the start of community 
interviews should be publicized and 
should include mention of the 
availability of technical assistance 
grants (TAGs). Another commenter 
objected to the limited, nonsubstantive 
nature of community interviews. Other 
commenter& said there should be more 
community involvement in developing 
CRPs and that they should be a "two­
way communications tool", rather than 
a "one-way dialogue" or "sell job" from 
the agency to the community. Additional 
commenters suggested that the 
community should review drafts of the 
CRP. 

EPA does not agree that the lead 
agency must publish a notice in a 
.newspaper on the initiation of 
community interviews. The lead agency 
generally will give notice to key 
community leaders that interviews are 
being conducted. Every effort is made to 
obtain a broad representation of the 
community in selecting individuals to 
interview and additional names may be 
gathered during the interview process. 
The NCP identifies local officials, 
community residents, public interest 
groups, or other interested or affected 
parties as individuals to interview, but 
this is not meant to be an all inclusive 
list EPA believes that any and all 
interested parties are potential 
interviewees. EPA has added the 
requirement that the lead agency inform 
the members of the community of the 
availability of technical assistance 
grants (TAGs). In response to comments 
that the community should review drafts 
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of the CRP, generally it is not EPA's 
practice to publicly release draft 
documents in order to protect the lead 
agency's deliberative process. However, 
persons may submit comments on the 
final CRP to the lead agency, which 
may, as appropriate, revise the CRP in 
response to these comments. And. in 
fact, since the CRP is itself a public 
involvement tool. lead agencies may 
modify public outreach activities based 
on the interviews or other information 
obtained through implementation of the 
CRP. 

During the community interviews. the 
lead agency is required to determine 
Mhow and when citizens would like to be 
involved in the Superfund program." 
Once this is known, the public 
participation activities desired can be 
planned and implemented on a site­
specific basis appropriate to the level of 
interest within that community. These 
activities will be described in the CRP 
that is developed for each site. 
Therefore, because the interviews are 
the primary source of information to the 
lead agency about community concerns, 
and such information is used to develop 
the CRP. EPA does not agree with the 
commenters' description of the CRP as a 
"one-way dialogue'" or "sell job." EPA 
intends that there be extensive public 
involvement in developing the CRP, 
namely in identifying community 
concerns about the site and in 
determining the appropriate 
opportunities for community 
involvement in site activities. 

However, because such comments 
were received revealing an apparent 
misunderstanding of the CRP, EPA is 
revising§ 300.430(c) to clarify the 
purpose of the CRP which is: (1) To 
ensure that the public receives 
appropriate opportunities for 
involvement in a wide variety of site­
related decisions, including during site 
analysis and characterization, 
alternatives analysis, and selection of 
remedy; (2) to determine, based on 
community interviews, appropriate 
activities to ensure such public 
involvement; and (3) to provide 
appropriate opportunities for the 
community to learn about the site. 

One commenter claimed that while 
potentially responsible parties (PRPs) 
are involved at every step of the 
remedial process, citizens are shut out of 
decision-making concerning the scope of 
the sampling programs, definitions of 
affected populations, assumptions made 
during risk asseBSments, establishment 
of remedial action objectives, and many 
other issues that are central to the final 
1election of remedy. Other comments 
were received on the availability and 

accessibility of information. One 
commenter observed that information 
repositories 1hould be locally available. 
Several commenters suggested that free 
copies of documents should be made 
available and the repository should 
include an index to facilitate document 
retrieval. One commenter stated that 
there should be citizen review of 
contractor reports. 

EPA agrees that the lead agency 
should provide citizens and PRPs with 
access to the same technical information 
about the site throughout the cleanup 
process and believes that the NCP 
provides this acceBS. As required by the 
statute, the NCP provides for the 
establishment and public availability of 
the administrative record files for each 
response action. These files generally 
will become available early in the 
decision-making process and will 
include the types of documents 
mentioned by the commenter. Members 
of the public are provided an 
opportunity and are encouraged to 
review the documents prior to or during 
the co_mment period. In addition. citizen 
understanding of complex, technical 
issues will be improved if lead agencies 
and PRPs, where conducting response 
actions, produce clear and 
understandshie summaries of technical 
documents. EPA intends to work with 
PRPs in the preparation of summaries of 
technical documents for the public to the 
extent that summaries are not already 
included in fact sheets, updates, and the 
proposed plan. Lead agencies should 
provide copies of these summaries in the 
information repository and. where 
appropriate, the administrative record 
file. 

In addition to the administrative 
record file discussed above, the NCP 
further requires that the lead agency 
establish an information repository 
before field work for the RI begins. Like 
the administrative record, the 
information repository ia located at or 
near the site. Thia repository should 
contain a copy of items made available 
to the public, including, unlike the 
administrative record file, those not 
directly related to selecting a remedy. 
EPA generally provides for reasonable 
access to documents by making 
information repositories convenient to 
the interested public. in terms of 
location, operating hours and copying 
facilities, and by indexing the materials. 
Lead agency staff should complete any 
necessary reviews of documents as 
quickly as poBBible 10 they can be 
released to the public and placed in the 
information repository and the 
administrative record file. The publlc 
should receive notice of the availability 

of documents through fact 1beets or 
other mailings. 

In response to the comment that 
citizens should be able to review 
contractor reports, EPA stresses that the 
lead agency creates an administrative 
record file containing those documents 
that form the basis for the selection of a 
response action. Reports developed by 
contractors that are relevant to response 
selection will be included in the 
administrative record file. EPA is not 
requiring, however, that all contractor 
reports be made available to the public. 
Contractor reports that are not relevant 
to response selection decision-making 
are not part of the administrative record 
(see 1ubpart I of the NCP for a 
discussion of the administrative record). 

Another commenter asserted that EPA 
should notify the public of meetings with 
PRPs and allow a citizen representative 
to be present. Related to this issue, 
another commenter requested 
clarification of the provision in the 
proposed NCP allowing the lead agency 
to conduct technical discussions with 
PRPs and the public separately from. but 
contemporaneously with. negotiation/ 
settlement discussions. One commenter 
recommended that citizen advisory 
committees be created as a part of the 
Superfund community relations process 
to facilitate a partnership between EPA 
and community representatives. 

The rule does allow for technical 
discussions involving responsible 
parties and the public. They are, 
however, to be held separately from 
1ettlement negotiation discussions in 
which information on liability of a party 
and other enforcement sensitive iHues 
are discussed. Lead agencies should. 
however, bring citizens into technical 
discussions early in the RI/FS process. 
Some mechanisms. such as community 
work groups, task groups and 
information committees, have proven 
successful in bringing together citizens, 
local government officials, and PRPs. 
EPA encourages communities to form 
work groups and to keep these work 
groups informed about lead agency 
actions. EPA. however. is not revising 
the NCP to require the e1tablishment of 
more formal groups such as citizen 
advisory committees. Such committees 
may not be necessary or appropriate for 
every site. Further, if EPA were to 
establish formal citizen advisory 
committees, they may be subject to the 
Federal Advisory Committee Act which 
sets specific restrictions on the 
composition and conduct of such 
committees. 

Several com.menters indicated that the 
language in subpart 1on administrative 
record. stating that EPA is not required 
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to respond to comments submitted 
before the public comment period, sends 
the wrong message regarding EPA's 
interest in public participation. The 
commenters urged EPA to encourage 
response to early comments, thereby 
improving decision-making. Another 
commenter asked that the public be 
provided not only a summary of the 
support agency's comments on the 
proposed plan but the lead agency's 
response to those comments as well. 

Although EPA agrees that a prompt 
response to comments is desirable in 
most cases, EPA is only requiring a 
formal response to comments to be 
prepared after the close of the public 
comment period on the proposed plan. 
EPA is not requiring that comments 
received before the public comment 
period be responded to before the 
comment period for several reasons. 
First, it is likely that the lead agency 
would not have enough information to 
sufficiently respond to some comments 
early in the process of investigating and 
analyzing sites or prior to receipt and 
consideration of all public comments. 
Second. if the NCP required comme~ts 
(e.g.. PRP volumes of comments and 
studies) to be responded to as they were 
received. site managers could 
continually be diverted from their site 
cleanup tasks to spend time responding 
to comments. The NCP. therefore. 
requires that comments must be 
responded to only during specific times 
in the process. The NCP requires that 
the lead agency summarize the 
comments received during the comment 
period on the proposed plan and provide 
its response to these comments. This 
document. the '"responsiveness 
summary." is part of the record of 
decision. and is placed in the 
administrative record file. Site managers 
may respond to comments received at 
other times at their discretion. However, 
as discussed in the preamble to subpart 
L EPA has revised the rule to encourage 
lead agencies to respond to significant 
comments submitted prior to the formal 
comment period. 

Other commenters said there should 

be additional communication with the 

public. such as more public meetings. 

direct mailings. and an improved 


·notification system. A commenter 
suggested that the lead agency should 
be required to compile a site mailing list. 
EPA encourages such additional 
communication with the public in order 
to respond to their information requests. 
The lead agency will determine what is 
the most effective notification system 
for a particular site. Therefore. EPA 
believes that it is not appropriate or 
necessary in the NCP to require such 

activities, e.g., a site mailing list, at all 
sites. 

Some commenters suggested that the 
NCP require the lead agency to make 
available at public meetings conducted 
to discuss the proposed plan, those 
consultants or lead agency 
representatives who prepared the Rl/FS 
and selected the response. 

EPA does not agree that it is 
necessary for the NCP to require at 
every site that the consultants who 
aided in the development of the 
proposed plan or RI/FS attend public 
meetings on the proposed plan. The lead 
agency is responsible for conducting 
such meetings and the presence of 
consultants is not always necessary in 
order for· the lead agency to explain the 
proposed remedy and the supporting 
analyses and to respond to questions 
asked by the public. 

A series of commenter& addressed the 
specifics of the technical assistance 
grant (TAG) program, the timing of TAG 
awards in the remedial process, and 
bow TAGs should be implemented. One 
commenter stated that TAG should be 
integrated into the community relations 
provisions of the NCP. Another 
commenter recommended that TAGs be 
referenced or directly incorporated in 
the NCP in order to assist in promoting 
participation in the TAG program. A 
commenter offered specific language to 
be inserted into the NCP. which would 
include stating that EPA would 
encourage citizens to apply forTAGs. 

Specific comments on the TAG 
program will be addressed in the TAG 
final rule. However, EPA does agree that 
TAGs also should be discussed in the · 
NCP. Specifically. the availability of 
TAGs is now referenced in i 300.430(c). 
By including a reference to TAGs in the 
NCP, EPA intends to encourage citizens 
to apply for TAGs. 

Additionally, EPA encourages PRPs to 
provide grants to communities to enable 
them to obtain independent technical 
assistance as a complement to, and 
separate from. the EPA TAG program. 
EPA can provide information and advice 
to PRPs and communities regarding how 
such PRP grants have been used 
successfully at other Superfund sites. 

A commenter stated that the cleanup 
process in general, from the Rl/FS to 
remedy selection. is hindered by a lack 
of a free flow of information between 
lead agencies and PRPs. Commenter& 
argued that PRPs need increased 
opportunity to participate in the 
decision-making process. They 
recommended that the NCP provide an 
opportunity for PRPs to receive copies of 
and to formally-comment on all key EPA 
decision documents, including the work 

plan, sampling results, the risk 
assessment, and the detailed remedial 
studies. One commenter contended that 
allowing PRPs to comment only on the 
proposed plan limited PRPs from 
developing the administrative record in 
a meaningful way, violated their due 
process rights, and was contrary to the 
intent of CERCLA. Another commenter 
suggested that there should be a formal 
mechanism for PRPs to participate in the 
development of the administrative 
record with regard to the selection of 
remedy. · 

Jn response to the comments 
suggesting more PRP involvement. EPA 
believes that the NCP provides 
numerous opportunities for PRP 
involvement. When the lead agency 
identifies PRPs, they are presented with 
the opportunity to undertake the 
remedial investigation and feasibility 
study and cleanup under lead agency 
oversight. If PRPs choose not to 
undertake these tasks, they are provided 
with the same opportunities for 
involvement in site cleanup decisions 
that the general public is afforded. The 
regulations promulgated today require 
that some of the documents specifically 
requested by some commenter& 
(sampling results. risk assessments, and 
others) are placed in the administrative 
record file as soon as they are available 
for public review. Such documents may 
be commented on during the comment 
period on the proposed plan. The NCP 
provides PRPs with a full opportunity to 
comment on key decision documents, 
not just the proposed plan. and to 
participate in the development of the 
administrative record. Thus. public 
involvement opportunities provided by 
the NCP are fully consistent with 
congressional intent and any due 
process requirements. Subpart I also 
includes a discussion of the 
development of the administrative 
record. 

One commenter asserted that states 
should have discretion to vary the 
community relations process, for 
example, substituting news releases for 
paid advertisements to announce the 
proposed plan. comment periods, and 
public meetings; substituting a tape 
recording for a written transcript of 
public meetings: and shortening the 
public comment period in some cases to 
less than 30 days. 

EPA does not agree that lead agencies 
should have discretion to vary the 
community relations requirements set 
out in the NCP. In order to ensure 
adequate minimum public participation 
at all sites across the nation. EPA 
maintains that the lead agency must 
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comply with the community relations 
requirements specified in the NCP. 

Final rule: The following additions 
are made to proposed§ 300.430[c): 

1. The purpose of the community 
relations plan is described in 
§ 300.430(c)(2)(ii). 

2. A statement on the availability of 
technical assistance grants (TAGs) has 
been added to § 300.430(c)(2)(iv). 

Name: Sections 300.41S(m)(2)(ii), 
300.430[ij[3)[i)[C) and 300.435[c)[2)(ii)[C). 
Length of public comment period. 

Existing rule: Section 300.67 requires 
a minimum 21-calendar day public 
comment period on feasibility studies 
that outline alternative remedial 
measures. 

Proposed rule: Proposed 
§ 300.415{n)(2)[ii) [§ 300.415{m)[2)[ii) in 
the final rule) required a minimum 30­
day public comment period on the 
administrative record, as appropriate, 
for time-critical and non-time-critical 
removal actions. Proposed 
§ 300.430[ij{2)[i)(C) [§ 300.430[ij[3){i)(C) 
in the final rule) and 
§ 300.435{c)(2)(ii)(C) required a minimum 
30-calendar day public comment period 
on the proposed plan and other 
documents for remedial actions. 

Response to comments: Several 
commenters requested that the minimum 
duration of the public comment period 
for remedial actions be increased. Most 
commenters recommended a 60-day 
minimum and some recommended at 
least a 90- or 120-day period. A few 
commenters requested that the minimum 
public comment period for non-time­
critical removal actions be increased 
from 30 to 60 days. One commenter 
requested such an increase for time· 
critical and non-time-critical removal 
actions. 

Many reasons were given for 
increasing the minimum comment 
period, including that it would allow 
more time to review large volumes of 
technical information and complex 
issues and to obtain technical assistance 
in reviewing such information. Some 
commenters noted the importance of the 
comment period because it is the only 
meaningful opportunity to provide input 
on the proposed remedial action. One 
commenter asserted that selection of a 
remedy typically represents an 
expenditure of millions of doll~ an~ 
that a full airing of the alternatives with 
a meaningful opportunity to evaluate 
and comment on the alternatives is 
warranted to avoid the squandering of 
public and private resources. Another 
commenter added that a longer 
comment period would not threaten the 
environment because EPA retains its 
ability to respond to imminent threats. 

One commenter suggested that a 
comment period of less than 30 days 
may be adequate for emergency actions 
or when the community agrees with the 
remedy. 

There is no question that the public 
comment period should be long enough 
to allow sufficient review of the 
proposed plan and key documents in the 
administrative record file, and should 
take into account the length and 
complexity of the information under 
review at such time. EPA notes that 
aome if not most of these lengthy 
technical documents are placed in the 
administrative record file and made 
available for public review well before 
the start of the comment period, thus 
allowing a longer time for review of key 
supporting documents. Also, the NCP 
does not preclude the lead agency from 
extending the period upon request and 
such requests have been typically 
granted. EPA believes, however, that 
because of the importance of the public 
comment period to response selection 
decision-making. further time for 
comment should be explicitly specified 
in the NCP. Therefore, EPA has revised 
the public comment period for remedial 
actions to state that the minimum 
comment period to be provided is 30 
days but that this period will be 
extended an additional 30 days upon 
timely request (in order to be "timely," a 
request generally must be received 
within 2 weeks after the initiation of the 
public comment period). The lead 
agency may extend the comment period 
on its own initiative when it is 
appropriate or necessary to do so or 
announce from the outset that the. 
comment period will be longer.than 30 
days. EPA has also revised the language 
on non-time-critical removal actions to 
provide that an additional 15 days to the 
public comment period will be granted 
upon timely request. EPA believes that a 
longer (i.e., 30-day) extension for 
removal actions is not necessary 
because the documents involved 
generally are not as lengthy or complex 
as for a remedial action. Any further 
extensions are within the discretion of 
the lead agency. This change is also 
consistent with the Superfund 
management review referenced above, 
which specifically recommended 
extending the comment period for 
remedial actions an additional 30 days, 
upon request. 

Final rule: The final rule will be 
revised as follows: 

1. Add to I 300.415(m)(4)(iii): "Upon 
timely request, the lead agency will 
extend the public comment period by a 
minimum of15 additional days." 

2. Add to H 300.430(0(3)(i){C) and 
300.435{c)(2)(ii)(C): "Upon timely 

request. the lead agency will extend the 
public comment period by a minimum of 
30 additional days." 

Name: Section 300.435(c). Community 
relations during remedial design/ 
remedial action. 

Existing rule: Section 300.67 addresses 
community relations in general, but does 
not include community relations 
requirements during the R.D/RA stage. 

Proposed rule: CERCLA section 117(c) 
requires publication of an explanation of 
significant differences [ESD) if the 
action differs in significant respects 
from the final plan. Proposed 
§ 300.435(c) provides for revision of the 
community relations plan prior to 
initiation of remedial design if nece1sary 
to address new concerns. It also 
specifies procedures for publishing an 
explanation of significant differences 
(ESD) from the ROD and for amending a 
ROD. The lead agency is required to 
provide an opportunity for public 
comment only when it proposes to 
amend a ROD. 

Response to comments: Many 
commenters requested the opportunity 
for increased public 11articipation 
throughout the post-ROD period. Several 
commenters strongly recommended 
keeping the public informed about 
changes and accomplishments during 
design and construction of the remedy. 
Some suggested that the states should 
continue to be provided with 
opportunities for substantial and 
meaningful participation through the 
post-ROD period. Others stated that the 
lead agency should be required to seek 
out and respond to observations of 
residents near the site during remedial 
action. One commenter recommended 
that public involvement be mandated in 
the NCP until final closure, stating that 
such action would encourage teamwork 
and reduce adversarial relationships 
and distrust during cleanups. 

Some commenters objected to the 
proposed requirement for revising th~ 
community relations plan because it IS 

not required by statute and will further 
slow down the cleanup process. One 
suggested that press releases will satisfy 
information needs of the community. 

Some commenters stated that 
community relations activities during 
R.D/RA other than those specified 
should be determined on a site-by-site 
basis at the discretion of the lead 
agency. Such activities should reflect the 
degree of public concern communicated 
through the community interviews and 
the revision of the CRP. · 

Another commenter recommended 
that a fact sheet be issued or a public 
meeting be held prior to completion of 
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remedial design, that the information 
repository should continue to be 
maintained and that interviews be 
conducted when revising the community 
relations plan. 

EPA agrees that public participation 
throughout the remedial design/ 
remedial action (RD/RA) stage of the 
remedial response is important It is 
EPA's intent to continue to undertake 
activities during RD/RA that involve 
affected communities and interested 
parties in actions taken at a site to 
ensure that the concerns of interested 
parties are addressed. The proposed 
rule provided for revision to the 
community relations plan (CRP) during 
RD/RA in cases where community 
concerns are not already addressed by 
the CRP. The final rule requires the lead • 
agency to review the CRP prior to the 
initiation of the remedial design. This 
revision is more proactive than the 
proposed rule because it ensures that 
the lead agency will reevaluate at every 
site the adequacy of the CRP for the RD/ 
RA phase of response. H further public 
involvement activities during RD/RA 
are not already described in the CRP. 
the CRP will be revised so that an 
appropriate level of public involvement 
will be maintained. EPA believes that it 
is necessary to reassess citizens· 
concerns after selection of the remedy in 
order to evaluate the effectiveness of 
EPA's communications efforts to date 
and to determine whether public 
involvement concerns have changed as 
a result of changes in the community. 
EPA recognizes that during the 
Superfund process. elected officials may 
change and new people may move into 
the area. The review of the CRP at the 
RD/RA phase will allow the lead agency 
to take into account concerns raised by 
these new members of the community. 

Additionally. in response to comment. 
EPA has revised the NCP to require lead 
agencies to conduct further public 
involvement activities during RD/RA. 
including distributing a fact sheet on the 
final engineering design to the 
community and other interested persons. 
The fact sheet will enable the lead 
agency to inform the public about 
activities related to the final design. 
including the schedule for implementing 
the remedy, what the site will look like 
during operation of the remedy and an 
explanation, if appropriate, of the roles 
of the various government agencies that 
may be involved in the remedial action. 
e.g., EPA. the stale or the Corps of 
Engineers. A fact sheet generally can 
contain more information than a press 
release so it is preferred as a means of 
communication with the public. Site 
contingency plans and any potential 

inconveniences that may occur, such as 
excess traffic or noise, should also be 
explained. 

EPA is also requiring that a public 
briefing be provided. as appropriate, 
near the site prior to initiation of the 
remedial action. A public briefing could 
address issues such as construction 
schedules, changes in traffic patterns, 
location of monitors, and ways in which 
the public will be informed of progress 
at the site. EPA believes that these types 
of activities can keep the community 
fully informed of activities at the site 
throughout remedial design and 
remedial action. · 

EPA encourages lead agencies to 
develop additional public involvement 
activities. in response to the specific 
needs of a community. Activities may 
include fact sheets on the status of 
negotiations with PRPs. continuing to 
maintain information repositories, as 
well as workshops to assist the public in 
understanding how the cleanup 
technology will work. 

EPA does not agree that such 
activities will necessarily lead to 
substantial delays at sites. EPA places 
high value on full and deliberate public 
involvement because EPA believes it is 
important that the public is aware of 
what is being done in the community. In 
addition, the information received from 
the public may be helpful in designing 
and conducting cleanup activities and in 
avoiding misunderstandings that may. in 
the long term, disrupt or delay cleanup 
efforts. 

In response to the comment requesting 
that the NCP specify opportunities for 
stale involvement after the ROD is 
signed. the amount of state participation 
with respect to an explanation of 
significant differences (ESD) is 
discussed in the next preamble section. 
State involvement during RD/RA will be 
specified in site-specific cooperative 
agreements or Superfund state contracts 
rather than in the NCP (see preamble 
section below corresponding to 
§ 300.515(g)). 

Final rule: Proposed § 300.435(c) is 
revised as follows: 

1. Under§ 300.435(c), the lead agency 
is required to review the CRP prior to 
the initiation of remedial design to 
determine whether the CRP should be 
revised to describe further public 
involvement activities. 

2. Section 300.435(c)(3) is added 
requiring the lead agency after the 
completion of final engineering design to 
distribute a fact sheet and to provide, as 
appropriate, a public briefing prior to the 
initiation of the remedial action. 

Name: Section 300.435(c)(2). Changes 
to the ROD after its adoption. 

Proposed rule: Proposed 
§ 300.435(c)(2) incorporated the 
requirements of section 117(c) of 
CERCLA that the lead agency publish an 
explanation of the significant 
differences when significant changes in 
the remedy occur after the ROD is 
signed, and the section 117(d) 
requirement that such publication 
include publi~tion in a major local 
newspaper of general circulation. In 
addition, this section distinguishes 
between an explanation of significant 
differences, which announces a 
significant change in the selected 
remedy, and a ROD amendment, which 
fundamentally alters the remedy 
selected in the ROD. 

Se'ction 122(d)(l)(A) of CERCLA 
provides that whenever EPA enters into 
an agreement under section 122 with 
any PRP to undertake a remedial action. 
the agreement shall be entered as a 
judicial consent decree. Section 
122(d)(2) requires that the Department of 
Justice (DOJ) provide the public with an 
opportunity to comment on the proposed 
consent decree at least 30 days prior to 
its entry. Where the proposed consent 
decree fundamentally alters the ROD. 
EPA contemplates that it will issue a 
proposed ROD amendment concurrent 
with the proposed consent decree, and 
that the public comment period provided 
pursuant to section 122(d)(2) will satisfy 
the requirements for additional public 
comment for a ROD amendment. 

EPA believes that the appropriate 
threshold for amending a ROD is when a 
fundamentally different approach to 
managing hazardous wastes at a site is 
proposed. As a result, EPA has 
determined that a change in remedial 
approach sufficiently significant to 
require ROD amendment should have 
the benefit of consideration of public 
comments and should, therefore, 
undergo the same public and support 
agency involvement as the original 
ROD, including the publication of a 
proposed plan and a public comment 
period. 

Response to comments: EPA received 
several comments requesting 
clarification of the different responses to 
changes in the remedy after the ROD is 
signed during the RD/RA process; 
specifically. commenters wanted 
clarification of the distinctions between 
a significant difference. which requires 
an ESD but no public comment. and 
fundamental change from the ROD. 
which requires a ROD amendment with 
public comment. 

A number of commenters addressed 
the procedures when there are changes 
to the ROD after its adoption. Some 
commented that it is important to seek 
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out public input before proposing to 
amend the ROD because public 
comments are of little use after a 
decision has been made. Others argued 
that reopening a final decision for 
additional public comment can lead to 
additional delay and cost in completing 
remedial actions. A commenter stated 
that CERCLA does not require a ROD 
amendment to be subject to public 
comment. Several commenters 
requested that the lead and support 
agencies should concur on proposed 
significant changes and ROD 
amendments before proposed changes 
are announced to the public. One of 
these commenters recommended that 
the lead agency be required to respond 
to a support agency's disagreement with ­
a proposed ROD amendment in the 
notice of availability and in the new 
proposed plan. 

Many commenters contended that the 
distinction between significant 
difference and ROD amendment was not 
clear and requested clarification. One 
commenter recommended that the 
public be given the opportunity to 
comment on significant changes. 
Another commenter recommended that 
PRPs have an opportunity to comment 
on proposed significant changes. 

One commenter recommended that 
the preamble to the final NCP state that 
the lead agency will reconsider its 
remedy when new information indicates 
that the selected remedy may not be 
cost-effective or is otherwise 
inconsistent with the NCP. 

EPA responds to the above comments 
by clarifying changes to the ROD after 
the ROD has been signed. After the ROD 
is signed. new information may be 
generated during the RD/RA process 
that could affect the remedy selected in 
the ROD. Three types of changes can 
occur: (1) Nonsignificant changes; (2) 
significant changes; and (3) fundamental 
changes. The lead agency must identify 
when a remedial action, settlement, or 
decree differs significantly from the 
ROD. 

Nonsignificant changes are minor 
changes that usually arise during design 
and construction. when modifications 
are made to the functional specifications 
of the remedy to optimize performance 
and minimize cost. This may result in 
minor changes to the type and/or cost of 
materials, equipment. facilities, services 
and aupplies used to implement the 
remedy. The lead agency need not 
prepare an ESD for minor changes. 
These changes should be documented in 
the post-ROD file, such as the RD/RA 
case file. 

Significant changes to a remedy are 
generally incremental changes to a 
component of a remedy that do not 

fundamentally alter the overall remedial 
approach. For example, the lead agency 
may determine that the attainment of a 
newly promulgated requirement is 
necessary, based on new scientific 
evidence. because the existing ARAR is 
no longer protective. Where this new 
requirement would affect a basic feature 
of the remedy, such as timing or cost, 
but not fundamentally alter the remedy 
specified in the ROD (i.e .. change the 
aelected technology), the lead agency 
would need to issue an explanation of 
significant differences announcing the 
change. Another example would be 
when sampling during the remedial 
design phase indicates the need to 
increase the volume of waste material to 
be removed and incinerated by 50 
percent. requiring an increase in cost, in 
order to meet remediation goals. This 
increase in the scope of the action 
represents a significant change and 
requires an ESD. Similarly, the lead 
agency may decide to use carbon 
adsorption instead of air stripping to 
conduct ground-water treatment. This 
change requires an ESD to notify the 
public of the change; however, the basic 
pump and treat remedy remains 
unaltered and the performance level 
specified in the ROD will be met by the 
new technology, so a ROD amendment 
is not necessary. 

H the action, decree, or settlement 
fundamentally alters the ROD in such a 
manner that the proposed action, with 
respect to scope, performance, or cost. is 
no longer reflective of the selected 
remedy in the ROD, the lead agency will 
propose an amendment to the ROD. For 

, example, the lead agency may have 
selected an innovative technology as the 
waste management approach in the 
ROD. Studies conducted during remedial 
design may subsequently indicate that 
the innovative technology will not 
achieve the remediation goals specified 
as protective of human health and the 
environment in the ROD. The lead 
agency, based on this information, may 
determine that a more conventional 
technology, such as thermal destruction, 
should be used at the site. In this event. 
the lead agency will propose to amend 
the ROD. The public will have a full 
opportunity to comment on the proposed 
amendment. Thus, contrary to the 
commenters' auggestion, the final 
decision to amend is not made until 
after consideration of public comment, 
as in the original ROD. 

EPA also disagrees with the 

commenter who suggested that public 

comment should not be provided for 

ROD amendments because CERCLA 

does not require it. This comment 

apparently is based on the 

interpretation that once EPA selects a 


final remedial plan, any further changes, 
even those not contemplated in the 
proposed plan or ROD and thus never 
subject to public comment. would need 
no public comment. EPA agrees that 
CERCLA section 117 expressly provides 
for public comment only on the 
proposed plan and provides only a 
notice requirement for significant 
changes. However, EPA disagrees with 
the commenter's interpretation that the 
lack of an explicit requirement in the 
statute means that no public comment is 
necessary for any changes to the ROD. 
The public comment on the original 
proposed plan required under section 
117(a) could be rendered meaningless by 
a revision which is fundamentally 
different from the remedies suggested in 
the proposed or final remedial plan. EPA 
does not believe that Congress intended 
that the critical public involvement 
opportunities provided in section 117 
could be made irrelevant in such a 
manner. Moreover, because ROD 
amendments are as important a part of 
the remedial decision-making process as 
the selection of the original remedy, EPA 
believes that the public comment 
opportunities on changes to the ROD 
should be treated with equal 
importance. 

One commenter stated that the public 
should have the opportunity to comment 
on the ESD, arguing that to do otherwise 
would deny PRPs their due process 
unless they were allowed to add to the 
administrative record. EPA disagrees 
with this comment. 

EPA has attempted to develop an 
administrative process which balances 
the public's continuing need for 
information about, and input into, post­
ROD remedial action decisions, with the 
lead agency's need to move forward 
expeditiously with design and 
implementation of the remedy after 
fundamental decisions have been made 
in the ROD. Thus, I 300.435(c) of the 
final rule provides that where EPA plans 
to make a fundamental alteration in a 
selected remedy, EPA is required to 
modify the ROD, and to follow a public 
comment process similar to the 
development of the original ROD. 
However, where the change to the 
action is "significant"-such that the 
public should be notified of it-but is 
not a fundamental alteratio·n of the 
selected remedy with respect to "scope, 
performance, or cost." the lead agency 
may publish an ESD without triggering a 
new round of comment. as provided in 
§ 300.435(c) and section 117(c) of 
CERCLA. 

This is not to say that the public is 
excluded from the administrative 
process when ESDs are issued: rather, 
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they have notice and a limited 
opportunity to comment. Specifically, 
EPA is required to document the 
rationale for the changes contained in 
an ESD, and to include such rationale in 
the administrative record for public 
review, pursuant to§§ 300.435(c) and 
300.825(a). Then, if a commenter 
presents new information which 
substantially supports the need for 
significant changes to the remedy (as 
modified by the ESD), the lead agency is 
required to consider such comments. 
Section 300.825(c). EPA believes that 
these provisions provide ample 
opportunities for public participation, 
and that a separate comment period for 
each ESD (plus a period for response to 
comment) is not necessary or consistent 
with the need to take prompt action, 
especially where the change is not a 
fundamental one. It should be noted 
that. although Congress provided for a 
comment period on the proposed plan. it 
did not require one for an ESD. 

It is also important to note that at the 
time of an ESD. the public will already 
have had an opportunity to comment on 
the alternative remedial options for the 
site (including the recommended 
remedial option) during the comment 
period on the FS and proposed plan: it is 
at that time that commenters may bring 
to EPA"s attention fundamental issues 
concerning the remedial action that 
should be taken. When an ESD is issued. 
after remedy selection. EPA is simply 
modifying the remedy to enhance its 
protectiveness. effectiveness, or cost: by 
definition. it is not a "fundamental" 
reconsideration of the basic remedy 
selection decision on which comment 
was taken. Just as EPA may initially 
select a remedy that differs somewhat 
from those proposed without triggering a 
new round of comment each time 
(indeed. the changes may be a direct 
result of the comments), so may EPA 
issue an ESD that reflects a 
nonfundamental change or refinement in 
the remedy without requiring a separate 
round of comment. 

Commenters also requested more 
information on the procedures for 
executing an ESD. specifically on the 
roles of lead and support agencies. 
Commenters also recommended that the 
lead agency seek the approval of the 
support agency before releasing the 
ESD. When an ESD is issued. the lead 
agency should consult with the support 
agency (unless a SMOA. cooperative 
agreement, or Superfund state contract 
requires concurrence) prior to notifying 
the public in a major local newspaper of 
general circulation. The lead and 
support agency will generally reach 
agreement on the proposed significant 

change. H agreement cannot be reached, 
and dispute resolution processes are not 
effective, then the support agency's 
comments should be summarized in the 
ESD and placed in the administrative 
record files. The public notice of the 
ESD will summarize the explanation of 
significant differences by identifying the 
significant changes and the reasons for 
the changes. The lead agency will also 
place the explanation of significant 
differences and information supporting 
the decision in the information 
repository and administrative record 
file. Further information concerning 
issuance of ESDs on ROD amendments 
is available in "EPA's Guidance on 
Preparing Superfund Decision 

- Documents," OSWER Directive 9355.3­
02. October 1989 (Interim Final). 

One commenter requested EPA to 
remove the institutional bias against 
reopening the ROD, especially in the 
light of new monitoring data developed 
in the design phase or in studies on 
other operable units, that indicate the 
site is less hazardous than previously 
thought EPA recognizes that new 
information may warrant rethinking a 
remedy selected for a site. EPA has 
designed procedures. described in 
§ 300.435(c). for amending the ROD if it 
is warranted by new information. 

Final rule: EPA is promulgating the 

rule as proposed. 


Name: Other community relations 

requirements. 


Proposed rule: Section 300.155 is a 
new section in the proposed NCP 
outlining the purpose. applicability and 
general procedures for establishing 
community relations at a site, as well as 
cross-referencing community relations 
components of the removal, RI/FS, and 
remedial design sections of the 
regulations. Sections 300.415, 300.430 
and 300.435 govern community relations 
procedures for the removal, Rl/FS, and 
remedial design phases, respectively. 

Response to comments: Several of 
those submitting comments requested a 
general description of the enforcement 
community relations process in the 
preamble to the proposed NCP. 

While the sections cited above and 
the preceding discussion detail the 
processes governing community 
relations at various stages in a 
Superfund cleanup. including an 
enforcement action. the following 
discussion is intended to assist in giving 
an overview of the role of community 
relations as it relates specifically to 
enforcement actions. 

In response to citizen concerns, EPA 
has made an effort to foster better two­
way dialogue between communities and 
those desigajng and conducting a site 

cleanup. EPA believes that responsible 
and timely communication with the 
public is essential both to improving site 
responses through citizen input, and to 
improving the public's understanding of 
a site response in their community. 
Accordingly, EPA feels that community 
relations during an enforcement action 
is an integral part of the process. In 
fostering community involvement during 
enforcement actions, regional 
community relations coordinators 
(CRCs) follow the same steps as they 
would for Fund-financed actions: 
Conducting community interviews, 
developing community relations plans. 
sending out public notices periodically 
and conducting public information 
meetings. The lead agency at any site 
develops a community relations plan 
taking into account the concerns of the 
community. In enforcement cases, the 
plan should describe how the lead 
agency will keep the public apprised of 
the nature of the discussion with PRPs. 
EPA retains control over developing, 
writing and implementing these plans at 
"PRP-lead'" sites. but PRPs can assist in 
the development of a plan at the 
discretion of the regional office. 

Community relations activities in the 
form of meetings with groups of citizens. 
local officials and other interested 
persons in the commµnity, often occur 
before the RI/FS special notice is sent 
(see preamble to the proposed NCP on 
special notice and moratoria. 53 FR 
51432). Discussions of PRP liability and 
possible settlement terms will generally 
be reserved for confidential negotiation 
sessions. but the lead agency will 
attempt to explain these issues in 
general terms to the public. Lead 
agencies should bring citizens into 
technical discussions early in the RI/FS 
process. and aid members of the public 
seeking to apply for technical assistance 
grants. 

EPA received a comment asking that 
federal agencies conducting a response 
action be granted greater flexibility 
when implementing public participation 
requirements, as long as they meet the 
overall public participation objectives. 

Section 120(a)(2) of CERCLA holds 
federal agencies to the same NCP 
standards and requirements as any 
other party. In addition. the public 
participation requirements in the NCP 
establish basic minimum public 
participation requirements. Exempting 
federal agencies ttom, or granting them 
discretion in. following specific public 
participation requirements would nm 
contrary to Congressional intent to 
institutionalize certain public 
participation activities in response 
actions and EPA's experience 
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concerning what requirements for public 
involvement are essential. Subpart K of 
the NCP will address in greater detail 
the role of federal agencies other than 
EPA in carrying out a response action. 

Final rule: See other preamble 
sections on community relations for 
descriptions of changes to the proposed 
rule. 

Enforcement 

Name: Superfund enforcement 
program strategy. 

Proposed rule: The preamble to the 
proposed NCP includes a brief 
discussion of the 1986 SARA 
amendments to CERCLA enforcement 
provisions. This discussion states that 
the SARA amendments added 
provisions "intended to facilitate 
responsible party financing of response 
actions. CERCLA section 122. for 
example. provides mechanisms by 
which settlements between responsible 
parties and EPA can be made, and 
allows for 'mixed funding' of response 
actions. with both EPA and responsible 
parties contributing to response costs" 
(53 FR 51395). 

Response to comments: One 
commenter stated that EPA should 
minimize Fund depletion through less 
stringent cleanups at many sites in favor 
of increased use of administrative 
orders and penalties to force PRP 
cleanup wherever viable PRPs are 
located. 

Since the 1986 amendments were 
passed. EPA has embarked on a course 
that increasingly seeks PRP funding of 
response actions and relies less on Fund 
expenditures. In addition, EPA's 
recently completed internal 
management review of the Superfund 
program ("A Management Review of the 
Superfund Program," June 1989) ranked 
the increased use of enforcement 
capabilities to encourage PRP-funded 
cleanups as one of EPA's highest 
priorities. The comment above reflects a 
need for clearer articulation of what is 
already a well-established EPA policy to 
emphasize enforcement. 

EPA will use the fact and threat of 
enforcement, encompassing a broad 
range of administrative and legal tools, 
to increase the proportion of cleanups 
undertaken by private parties. 

Final rule: There is no rule language 
on this issue. 

Name: Special notice and moratoria. 
Proposed rule: There is a general 

discussion of special notice in the 
preamble to the proposed NCP and an 
overview of the Superfund program end 
response process (53 FR 51432). 

Response to comments: Several of 
those who submitted comments believe 

that the discussion of special notice end 
moratoria in the preamble to the 
proposed NCP provides a good 
introduction to the Superlund program, 
but asked for more specific language 
articulating EPA's enforcement strategy 
for the program clarifying a priority for 
enforcement responses over Fund­
financed responses. One commenter 
requested language stating that formal 
negotiations are not the only vehicle for 
reaching a settlement with PRPs, and 
that informal negotiations can and do 
extend beyond the 60-day formal 
negotiation period if "sufficient progress 
has been made." 

EPA believes that a clear articulation 
of its goals for program enforcement is 
necessary and appropriate, but that this 
articulation belongs in the form of 
guidance documents on general policy 
goals and not as part of these 
regulations. The preamble to the 
proposed NCP discussion of § 300.430, 
special notice and moratoria, already 
articulates EPA's preference for 
enforcement responses clearly: "A 
fundamental goal of the CERCLA 
enforcement program is to facilitate 
settlements, i.e., agreements securing 
voluntary performance or financing of 
response actions by PRPs" {53 FR 
51432). The discussion also recognizes 
the important role of informal 
negotiations: " 'formal' negotiations 
should not be viewed as the sole vehicle 
for reaching settlement • • • • 
[F]requent interaction between EPA and 
PRPs, through exchange and 'informal' 
discussions may be appropriate outside 
of the 'formal' special notice 
moratorium" {53 FR 51432). The 
discussion specifies that negotiations 
can continue beyond the 60-day 
negotiations period ifEPA receives a 
"good faith offer," a stipulation more 
specific than the broader "sufficient 
progress" language proposed by the 
commenter and reflective of statutory 
directives under section 122(e)(2)(b). 

Final rule: There is no rule language 
on this issue. 

Name: Exemptions for federal 
facilities. 

Proposed rule: Section 300.2 outlines 
the statutory requirement for NCP 
revision to reflect changes made to 
CERCLA by the 1986 SARA 
amendments. Section 300.3 describes the 
NCP as applying to federal agencies end 
states for responses governed under 
CERCLA and in cases of oil discharges 
and other hazardous releases. The 
preamble to the proposed NCP describes 
the applicability of the NCP to federal 
facilities (53 FR 51395-96). 

Response to comments: One 
commenter proposed that a general 

"grandfather" clause be added to the 
proposed NCP exempting federal 
agencies from complying with new NCP 
regulations for actions and studies on 
federal facilities already in progress and 
initiated under preexisting NCP 
regulations. A related comment asked 
that a grandfather clause exempt any 
party who has initiated response actions 
at a site under the provisions of the 
preexisting NCP. A commenter argued 
that any other policy would be 
"disruptive to environmental progress." 

EPA disagrees, and believes that the 
new NCP provisions should take effect 
30 days after promulgation, as provided 
herein. The commenter's suggestion 
would result in a situation where 
response actions ''initiated" before this 
rule would be exempt. However, many 
response action~pecially 
remediation of contaminated ground 
water-<:an take years to complete: it 
would not be appropriate to exempt 
from this rule actions that will continue 
for long periods of time. EPA did 
consider the option of making the rule 
effective for those "phases" of response 
actions begun_ after the effective date: 
however, it is difficult to divide 
response actions into distinct phases, 
especially in the case of long-term 
remedial actions. On the general issue of 
whether the new requirements will be 
burdensome, several points are worth 
noting. First, EPA's stated policy has 
been to use the proposed NCP revisions 
as guidance, and in fact, EPA has done· 
so: thus, the majority of provisions in 
today's rule are well known. Second, to 
a large degree, today's rule implements 
the SARA statutory requirements, which 
have been in effect since 1986: ongoing 
actions are already required to meet 
those requirements. 

With regard to the suggestion that 
generally applicable NCP requirements 
should apply to federal facilities on a 
different schedule then would apply to 
others, EPA notes that CERCLA section 
120(a) is very clear in prohibiting special 
treatment for federal facilities: 

All guidelines. nales, regulations. and 
cri\eria which are applicable to preliminary 
aue111ments • • •, applicable to such 
facilities under the National Contingency 
Plan, applicable to inclusion on the National 
Priorities List, or applicable to remedial 
actions at such facilities shall also be 
applicable to facilities which are owned or 
operated by a department, agency, or 
instrumentality of the United States in the 
IJQ/Tle manner and to the same extent as such 
guidelines, roles. regulations. and criteria are 
applicoble to other facilities (emphaeis 
added). 

EPA will, however, after a notice and 
comment rulemaking, issue a new 
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subpart K to the NCP that will address 
some of the special concerns of the 
federal facilities, and problems unique 
to federal facility cleanups. 

Final role: See preamble section on 
§ 300.3 for revisions to proposed rule. 

Name: Sections 300.420, 300.430 and 
300.435. Early notification and 
involvement. 

Proposed role: Section 300.420 
describes the methods. procedures and 
criteria used during remedial site 
evaluation. Section 300.430 describes the 
specific tasks and activities of the IU/FS 
process and selection of remedy, 
including a preamble to the proposed 
NCP discussion section on special notice 
and moratoria pursuant to CERCLA 
section 122[e) that describes how EPA 
can issue special notice letters to PRPs 
in pursuit of a settlement agreement. 
Section 300.435 describes RD/RA 
activities, including procedures for 
public and PRP notification when 
remedial actions differ significantly from 
those outlined in the ROD. 

Response to comments: Several of 
those wh<rcommented believe that the 
NCP should explicitly identify 
opportunities for early PRP notification 
and involvement, and agreed that 
notification should be made to all 
parties as soon as practicable after site 
discovery. both to facilitate settlements 
and information gathering, and to help 
EPA make an informed decision on 
deferred listing. One suggested that the 
proposed NCP state that EPA regional 
staff should involve "willing" PRPs in 
project scoping, resulting in less 
remedial alternatives to evaluate. The 
comment did not specify whether 
"willing" referred to settling PRPs or 
cooperative, nonsettling PRPs. or both. 
The comment added a request to include 
an overall site remediation management 
plan as part of the RI/FS in the proposed 
NCP. Another comment suggested that 
introductions to all three sections at 
issue above should state EPA's 
commitment to issue general and special 
notice letters to known PRPs before 
taking any action at the site. Finally. one 
comment outlined a revised process to 
better involve PRPs in remedial action: 
PRPs should be notified of selection of 
an RI/FS contractor and be given copies 
(with an opportunity to comment) of 
project scoping and work plans. 
1ampling plans and all sampling results 
as they become available, a list of 
ARARs. a list of potential alternatives 
for the FS. and copies of the risk 
assessment. 

Section 300.415[a)(2) adds language 
articulating EPA's commitment to 
contact known PRPs "to the extent 
practicable'" in order to "determine 

whether they can and will perform the 
necessary removal action" (53 FR 
51500). EPA believes that it must 
preserve its discretion regarding timing 
of PRP notification provided in the 
statute to protect its enforcement and 
response flexibility. The preamble to the 
proposed NCP already reflects EPA's 
commitment to early notification and 
early PRP involvement at a site in the 
discussion of § 300.430: "EPA believes 
that settlements are most likely to occur 
and will be most effective when EPA 
interacts frequently and early in the 
process with PRPs" (53 FR 51432). 
Specific regulations would restrict EPA 
discretion and the use of incentives in 
enforcement activities to bring about a 
settlement. F"mally, the statute already 
provides PRPs with an opportunity for 
further involvement in the RI/FS process 
by entering into an agreement with EPA 
and conducting the IU/FS and/or the 
response action. 

Final rule: EPA is promulgating the 
rule as proposed. 

Subpart F-State Involvement in 
Hazardous Substance Response 

Subpart F is completely new. It 
combines concepts described in 
separate sections in the existing NCP on 
state role and involvement into one 
subpart, which codifies all regulatory 
requirements for state participation and 
involvement in CERCLA-authorized 
response actions. It ·also includes the 
minimum requirements EPA will follow 
to ensure that all states are provided an 
opportunity for "substantial and 
meaningful" involvement in the 
initiation. development, and selection of 
remedial actions as mandated by 
CERCLA section 121(£)(1). Following are 
summaries of major comments on the 
proposed subpart F and EPA's 
responses. 

Name: Section 300.5. Definitions of 
cooperative agreement and Superfund 
state contract. 

Proposed role: The proposed NCP, 
I 300.5, includes definitions of two terms 
not previously defmed: Cooperative 
agreement and Superfund state contract. 
Cooperative agreement means a federal 
assistance agreement in which 
1ubstantial federal involvement is 
anticipated during the project. 
Superfund state contract means a joint 
agreement between EPA and a state that 
documents any required cost share and 
assurances necessary to conduct a 
response action. 

Response to comments: Some 
comments were received on the 
definition of cooperative agreement. 
One commenter argued that the 
definition should be revised to recognize 

the availability of state cooperative 
agreements under section 311 of the 
Clean Water Act and the Coast Guard's 
authority to enter into such agreements 
under the Clean Water Act and 
CERCLA section 104(d). Another 
commenter stated that the recipient of a 
cooperative agreement should already 
have been determined to be qualified 
and responsible to conduct the response 
actions described in the cooperative 
agreement without substantial EPA 
involvement. "Substantial EPA 
involvement" was also disputed by 
another commenter who suggested that 
cooperative agreement be defmed as a 
federal assistance agreement which 
authorizes the performance of federal 
duties and responsibilities within a 
prescribed scope. 

Cooperative agreements under 
CERCLA are subject to the Federal 
Grant and Cooperative Agreement Act. 
31 U.S.C. 6301-8, which defines 
cooperative agreement as a legal 
instrument in which substantial federal 
involvement is anticipated. This 
definition applies as well to CERCLA 
cooperative agreements. Moreover. EPA 
believes that there will be substantial 
federal involvement or oversight under 
most CERCLA cooperative agreements. 

In 1988, the Office of Management and 
Budget revised Circular-Al02 and 
established a government-wide 
"common rule" for all federal agencies 
which prescribed the administrative 
requirements for federal assistance to 
states, local governments, and federally 
recognized Indian tribes. EPA 
implemented this common rule through 
40 CFR part 31, which was developed at 
the time the NCP was proposed. As a 
supplement to 40 CFR part 31. EPA also 
promulgated separate implementing 
regulations for Superfund, 40 CFR part 
35 subpart 0, Cooperative Agreements 
and Superfund state contracts for 
Superfund Response Actions. Either a 
cooperative agreement or a Superfund 
state contract must be used to obtain the 
necessary CERCLA section 104 
assurances. 

The definitions of cooperative 
agreement and Superfund state contract 
in 40 CFR part 35 subpart 0 are 
1omewhat more detailed than the 
definitions for the same terms in the 
proposed NCP. The final NCP 
incorporates the 40 CFR part 35 subpart 
0 definitions. The final NCP also cross­
references parts 31 and 35 subpart 0 
where appropriate. EPA acknowledges 
the United States Coast Guard's 
authority to enter into cooperative 
agreements under section 311 of the 
Clean Water Act and that E.0. 1Z580 
provides the Coast Guard and other 
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federal agencies with certain authorities 
under CERCLA. However, EPA believes 
that it is not appropriate to include this 
in the definition of cooperative 
agreement since the definition of this 
term is already prescribed by the 
Federal Grant and Cooperative 
Agreement Act of1977. 

Final role: 1. Proposed definitions in 
I 300.5 are revised as follows: 

Cooperative agreement is a legal 
instrument EPA uses to transfer money. 
property. 1ervices. or anything of value to a 
recipient to accomplish a public purpo1e in 
which substantial EPA involvement is 
anticipated during the performance of the 
project. 

Superfund state contract means a joint. 
legally binding agreement between EPA and 
a state to obtain the necessary assurances 
before a federal-lead remedial action can 
begin at a site. In the case of a political 
1ubdivision-lead remedial response, a three­
party Superfund state contract among EPA. 
the state. and political subdivision thereof, is 
required before a political subdivision takes 
the lead for any phase of remedial response 
to ensure state involvement pursuant to 
section 121(£)(1] of CERCLA. The Superfund 
state contract may be amended to provide 
the state"s CERCLA section 104 assurances 
before a political subdivision can take the 
lead for remedial action. 

2. Cross-references to the relevant 
portions of 40 CFR part 31 and part 35, 
subpart O. have been added to the NCP 
in the following sections of subpart F: 
300.SOO(b). 300.SOS(c), 300.510(a), 
300.510(b)(2). 300.515(a). 300.515(g), and 
300.525(a). 

Name: Section 300.500. General. 
Section 300.505. EPA/state Superfund 
memorandum of agreement (SMOA). 
Section 300.515(h). Requirements for 
state involvement in absence of SMOA. 

Proposed role: Proposed § 300.505 
established general guidelines for 
developing and implementing a SMOA 
between EPA and a state (see preamble 
discussion in 53 FR 51455). A SMOA is 
an operating agreement that details how 
EPA and a state shall conduct business 
for remediating sites within that state. 
This section further described the ways 
in which a SMOA can provide a 
framework for the EPA/state 
partnership and how a SMOA may be 
used to establish the nature and extent 
of EPA/state interaction during 
response activities. to define the role11 
and responsibilities of each agency, and 
to describe the general requirements for 
EPA oversight. 23 Proposed§ 300.505(a) 

11 The tenn "partnenhip" doe9 not imply that 
EPA and a stale rnter into a formal legal 
partnenhip a~ement. 

also specified that a SMOA is not 
required unless a state requests to be 
designated as a lead agency for non­
Fund-financed response actions at NPL 
sites, or to recommend a remedy for 
EPA concurrence for Fwid-financed 
response actions. AB proposed, the 
regulation would have established a 
SMOA as a prerequisite for both types 
of state involvement. 

Section 300.515(h) described 
categories of requirements for state 
involvement in the absence of a SMOA. 
or in the event that the SMOA did not 
address all the major requirements for 
state involvement in remedial and 
enforcement responses. This section 
required that, in the absence of a 
SMOA. the support agency was 
responsible for providing the lead 
agency with potential ARARs and TBCs 
by the time site characterization date 
were available. The potential ARARs 
shall be communicated in writing within 
30 working days of the lead agency's 
request. After the initial screening of 
alternatives, and before comparative 
analyses are conducted, the support 
agency has the opportunity to 
communicate additional requirements 
that are relevant and appropriate within 
30 working days of receiving the 
request. Finally, the lead and support 
agencies shall remain in consultation so 
that ARARs and TBCs are updated, as 
necessary, until the ROD is signed. 

Response to comments: 1. SMOA as 
prerequisite. Two commenters agreed 
that a SMOA should be required if a 
state requests to be designated as lead 
agency for non-Fund-financed actions at 
NPL sites or to recommend a remedy for 
EPA concurrence for Fund-financed 
actions. One of these commenters stated 
that, ifEPA requires a state to sign a 
SMOA for these purposes, EPA must 
reach agreement with the state on the 
SMOA within one year. Other 
commenters objected to linking the 
ability of a state to recommend a 
remedy for Fund-financed response to 
the existence of a SMOA. One 
commenter stated that delegation of 
program components should not be 
linked to the existence of a SMOA. 
Several commenter& expressed the view 
that such requirements undermine the 
goal of a true partnership between EPA 
and the state. Commenters noted 
several concerns regarding this subject. 

They argued that CERCLA section 
Ul(f) mandates that EPA provide states 
with meaningful and substantial 
involvement in implementing Superfund. 
Since the SMOA is a voluntary, 
nonlegally binding document, 
commenters aB1erted that the lack of a 
SMOA should not prevent states from 
participating meaningfully in the 

program. Commenters further argued 
that the existence of a SMOA will not 
improve the ability of states to select 
and recommend a remedy, particularly 
for those states already assuming lead 
roles. Degree of involvement should be a 
function of interest and ability, not of 
the existence of a SMOA at a particular 
moment in time. One commenter 
stressed that reguiring a state to have a 
SMOA in order to be a contributing 
member in the Superfund program could 
create a serious problem for a state, 
particularly if the region declines to 
enter into a SMOA. 

Several commenters stressed that a 
SMOA should not be a prerequisite for a 
state to recommend a remedy for EPA 
concurrence at a Fund-financed site. In 
such cases, a cooperative agreement 
would already be in existence and 
would address many of the issues 
otherwise contained in a SMOA. 
Furthermore, as lead agency, the state 
will have extensively analyzed the 
response needs and will be well 
qualified to select and recommend a 
remedy. 

Many commenters mentioned that 
EPA can accept, reject. or modify any 
state recommendation for Fund-financed 
actions. This final authority over the 
state's remedy recommendation makes 
having a SMOA as a prerequisite 
unnecessary. Finally, several 
commenters asserted that EPA's 
decision to concur or not concur with 
the 11tate's recommended remedy should 
be based on whether the 
recommendation is sound and satisfies 
the nine remedy selection criteria, not 
on the existence of a SMOA. 

Another concern expressed by 
commenters regarding concurrence is 
one of timing. Several commenter& were 
worried that the process of negotiating a 
SMOA can take a significant amount of 
time and could delay designation of 
sites for state-lead cleanup in the 
meantime. States that have 
demonstrated experience in Superfund 
implementation should not be restricted 
from recommending a remedy until 
negotiations are completed and a SMOA 
is in place. 

Commenters generally did not agree 
with requiring a SMOA as a prerequisite 
for state lead during non-Fund-financed 
response actions at NPL sites for two 
reasons. First. commenters asserted that 
lead agency designation should be 
based on a state's ability to manage the 
necessary response activities. not on the 
existence of a SMOA. Second, 
commenters stated that if the SMOA 
was required for the state to be 
designated the lead agency. some 1tates 
could be denied the opportunity to 

http:oversight.23
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assume the lead if regions declined to 
enter into SMOAs. A few commenters 
mentioned that so far it appears that 
EPA has not placed a priority on 
finalizing a SMOA even when the state 
has initiated the drafting and 
development process. A few 
commenters were concerned that 
imposing a prerequisite for non-Fund­
financed state leads may pose a 
hardship for smaller states, which desire 
only limited participation in lead 
activities. The commenters point out 
that a SMOA does not contain any 
provisions that could not otherwise be 
provided in a site-specific cooperative 
agreement 

EPA agrees with commenters that the 
SMOA should not be a prerequisite for 
certain piogram activities, and has 
modified the final rule accordingly. EPA 
will not require states to negotiate 
SMOAs in order to recommend 
remedies for EPA concurrence at Fund­
financed sites, or to be designated as 
lead agencies for non-Fund-financed 
actions at NPL sites. A SMOA is not the 
appropriate mechanism to designate 
sites for which a state will recommend a 
remedy. EPA and a state will agree in a 
cooperative agreement that the state 
may recommend a remedy at a site for 
which the state has been designated as 
the lead agency. EPA has decided to 
remove the SMOA as a prerequisite for 
these activities in order to emphasize 
the primary purpose of SMOAs as 
voluntary agreements through which 
EPA and a state can agree on 
communication and coordination 
processes throughout the remedial 
process. This approach will be more 
conducive to expanding the EPA/state 
partnership in the Superfund program. 
EPA will enter into SMOA discussions if 
requested by a state. 

EPA agrees that the absence of a 
SMOA should not in itself limit the level 
of participation by a state in the 
Superfund program, nor does the 
existence of a SMOA improve the 
ability of a state to participate more 
fully in the program. A SMOA can. 
however. act as an effective 
management tool and lead to a more 
effective EPA/state partnership through 
better defining roles and distributing 
responsibilities according to each 

·party's resources and experience. Thus, 
SMOAs may contribute to more 
consistent program implementation 
nationwide. while providing EPA and 
states flexibility in conducting certain 
program activities. Lead designations for 
both Fund-financed and non-Fund­
financed sites should be determined 
based on interest. capability, and 
available resources. 

Z. ARAR review times. Several 
commenters supported the 30-day 
deadline for support agencies to identify 
ARARs, which applies to states without 
a SMOA. In addition. a few commenters 
stressed that timely ARAR identification 
is important for sites in states with and 
without a SMOA to achieve rapid 
response actions, and suggested that 
states with a SMOA also be subject to 
the 30-day deadline. One commenter 
specifically stated that review times set 
forth in the proposed rule do not provide 
a sufficient amount of time to identify 
and communicate ARARs to the lead 
agency. A minimum of 30 days is 
necessary to give support agencies the 
opportunity to review the information 
l~ted in various documents 
adequately. 

EPA agrees that timely ARAR 
identification is important in expediting 
response actions. The 30-working day 
timeframe in § 300.515(h)(2) generally 
will apply to all lead and support 
agencies in the absence of a SMOA. 
However, EPA believes it is also 
important to allow EPA and states 
flexibility to agree on site-specific 
ARAR identification timeframes. A 
SMOA may reference the language of 
§ 300.515(h)(2), or specify a mutually 
agreed upon alternative: however. to be 
legally binding, any alternative 
timeframes negotiated in a SMOA must 
be documented in site-specific 
agreements. 

3. Impact ofSMOA on response 
agreements. Several commenters 
expressed concern that entering into a 
SMOA could impact agreements already 
in place to which the state and/or EPA 
is a party. In particular. this conflict 
could raise issues of due process. 
especially when existing agreements 
involve potentially responsible parties. 
To eliminate the possibility of this 
problem, commenters recommended that 
a provision be added to § 300.505 to 
ensure that a SMOA will not impact 
existing enforcement orders, consent 
orders, or cooperative agreements. EPA 
agrees with the commenters and will 
revise the NCP accordingly. The SMOA 
is a non-binding document. and 
therefore cannot alter existing legally 
binding response agreements. 

4. Removal coordination and SMOAs. 
See preamble discussion to § 300.415 on 
state involvement in removal actions. 

Final rule: Proposed § 300.505 is 
revised as follows: 

1. Language has been reordered and 
modified to better describe the purpose 
and contents of SMOAs. 

Z. The final rule states in I 300.505(a) 
that EPA shall enter into SMOA 
discussions if requested by a state. 

3. Language in the proposed rule 
making the SMOA a prerequisite in 
order for a state to recommend a remedy 
for EPA concurrence at a Fund-financed 
site or to be designated as the lead 
agency at a non-Fund-financed NPL site 
has been deleted. 

4. Proposed§ 300.505(a)(4)(i) 

(renumbered as final I 300.505(a}(3)) is 

revised to state that review times 

established in a -SMOA must also be 

docwnented in a site-specific 

cooperative agreement or Superfund 

state contract to be legally binding. 


5. Proposed § 300.505(a)(4)(ii) 
_(renumbered as final § 300.SOS(c)) has 
been revised to state that site-specific 
agreements entered into pursuant to 
CERCLA section 104(d)(1) shall be 
developed in accordance with 40 CFR 
part 35 subpart 0 and that the SMOA 
does not supersede any site-specific 
legal agreements. 

6. A new§ 300.505(d)(2)(viii) has been 
included to add other CERCLA 
implementation activity discussions to 
the SMOA process. 

1. Language is added to§ 300.515(d)(2) 
stating that even though alternative 
timeframes for ARAR identification may 
be established in the SMOA. such 
timeframes must also be documented in 
a site-specific agreement to be binding. 

8. In final rule U 300:5 (definition of 
"SMOA"), 300.SOO(a), 300.505(a}(1). (a}(3} 
and (d}(1), the word "removal'" is being 
added before the word "pre-remedial'" 
(see preamble discussion on I 300.415, 
"State involvement in removal actions"). 

9. Language on advisories, criteria or 

guidance in§ 300.505(d)(2)(iii) bas been 

modified (see preamble section on 

TBCs). 


Name: Sections 300.510(c)(1) and (c)(2) 
and (e). State assurances-operation 
and maintenance and waste capacity.· 

Existing rule: 1985 NCP § 300.68(b)(2) 
provided that states must have met the 
requirements of CERCLA section 
104(c)(3) prior to initiation of a Fund­
financed remedial action. CERCLA 
section 104(c)(3)(A) required a state to 
assure all future maintenance of the 
remedial action for the e~cted life of 
1Uch action. CERCLA section 
104(c)(3)(C) provided that the state 
would pay or assure payment of 10 
percent of the cost of the remedial 
action. including all future maintenance. 

Proposed rule: Proposed
I 300.510{c)(1) restated the requirements 
of the 1985 NCP (53 FR 51455-56}. It 
indicated that, pursuant to CERCLA 
1ection 104(c), the state must provide 
aHurance, prior to the remedial action, 
that it will assume responsibility for 
operation and maintenance (O&M) of 
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the implemented remedial action for the 
expected life of such action. Proposed 
I 300.510(c)(2) stated that EPA may 
share, for up to one year, in the cost of 
operation of the remedial action to 
ensure that the remedy is operational 
and functional Proposed § 300.435(£) 
provided, pursuant to CERCLA section 
104[c)(6), that EPA will fund for up to 10 
years measures to restore ground or 
surface water quality. Proposed 
I 300.510(e) described requirements for 
states providing a waste capacity 
aasurance. 

Response to comments: Several state 
commenters argued that CERCLA 
section 104(c)(3)(C) requires that 90 (or, 
in some cases, 50) percent of the cost of 
O&M will be federally funded. Some of 
the commenters also cite CERCLA 
section 104(c)(7), which refers to federal 
funding of O&M pursuant to CERCLA 
sections 104(c)(3)(i) and (6) and S. Rep. 
No. 96-848 (1980). One commenter 
claimed that requiring a state to fund 
O&M costs entirely biases EPA's 
selection process to favor remedies that 
are less permanent and less effective, by 
minimizing short-term expenditures at 
the expense of greater state-funded 
O&:M. Another commented that states 
have agreed to operation and 
maintenance of remedies. 

EPA has followed a general policy of 
requiring states to assure the payment of 
operation and maintenance costs for 
Fund-financed remedial actions. 
Operation and maintenance costs are 
generally identified in the ROD and 
remedial design so that states have an 
opportunity to comment and recommend 
revisions to such costs. This policy is 
consistent with section 104(c)(3) of 
CERCLA, which provides that Fund­
financed response actions may not take 
place until "the state assure[s] all future 
maintenance of the removal and 
remedial actions provided for the 
expected life of such actions as 
determined by the President • • •." 
EPA further believes that Congress has 
implicitly accepted this policy by 
providing in CERCLA section 104(c)(6) 
that a certain class of activities, namely 
those to operate and maintain treatment 
and other measures necessary to restore 
surface or ground water for up to 10 
years, are remedial action and, 
therefore, are subject to the general 90/ 
10 or 50/50 cost share requirements. The 
statute goes on to provide that activities 
to maintain the effectiveness of those 
restoration measures, once protective 
levels are achieved or up to 10 years, 
whichever is earlier. are to be 
considered O&M (for which the state 
pays 100 percent under a long-standing 

policy) (see preamble discussion on 
I 300.435(f)J. 

CERCLA section 104(c)(3)(A) provides 
that "the state will assure all future 
maintenance of the removal and 
remedial action provided [in section 104] 
for the expected life of such actions as 
determined by the President" (emphasis 
added). EPA believes that this language 
places this responsibility for the 
operation and maintenance of response 
action&-fncluding the funding aspect­
on the states. Indeed, Congress 
implicitly acknowledged this by carving 
out only a limited exception from O&M 
in CERCLA section 104(c)(6). As the_ 
House Committee on Public Work.S and 
Transportation noted in a discussion of 
the precursor to section 104{c){6), 
... • • ground or surface water cleanup 
will be completed as part of the 
remedial action. and not be left to 
operation and maintenance activities 
which must be funded by a state." H. 
Rep. 253, 99th Cong. lat Sess., part 5 at 
10 (1985) (emphasis added}. Jn addition, 
although a bill to require EPA to pay a 
cost share for O&M was considered 
during the SARA reauthorization 
process, it was not reported out of the 
98th Congress. (See H. Rep. 890, 98th 
Cong.. 2nd Sess., part 1 at 4,445 (1984), 
Report of the House Committee on 
Energy and Commerce.) 

In addition, as noted under 
§ 300.430(a)(l)(ii)(D), institutional 
controls may be required to provide for 
the protectiveness of human health and 
such institutional controls have a valid 
role in the remediation of a site when 
active treatment of a site is not 
practicable. Where institutional controls 
are employed as part of a response 
action. care must be taken to ensure that 
such controls are reliable and will 
remain in place. Therefore, when 
appropriate, as part of the O&M 
assurance required by CERCLA section 
104(c)(3) and I 300.SlO(c) of this 
regulation, the atate must assure that 
any institutional controls implemented 
as part of a remedial action at a site are 
in place, reliable, and will remain in 
place after the initiation of O&M. The 
final rule has been changed to reflect the 
need to maintain institutional controls 
when appropriate. 

Further, the experience of the 
Superfund program has been that EPA'• 
selection process does not favor 
remedies that are less permanent and 
less effective, by minimizing short-term 
expenditures at the expense of greater 
state-funded O&M. On the contrary, 
current data reveal that the trend has 
been toward the uae of more permanent 
technologies. CERCLA section 121(b)(l) 
requires that EPA select a remedial 

action that is protective or human health 
and the environment. is cost-effective, 
and utilizes permanent technologies to 
the maximum extent practicable. Jn 
order to formulate a more consistent 
approach in selecting remedies at sites, 
nine selection criteria are used (see 
§ 300.430). A remedy is not selected 
based on cost share alone, rather the 
selection of remedy process is based on 
a balancing approach of the nine 
criteria. Jn fact. EPA has modified the 
proposed approach to encourage 
aelection of treatment alternatives by 
emphasizing the criteria of long-term 
effectiveness and permanence and 
reduction of toxicity, mobility, or volume 
through treatment in the final rule (see 
I 300.430{f)(l)(ii)(E]}. 

In another change in this section, the 
language in I 300.SlO(e) describing the 
requirements for providing the waste 
capacity assurance has been revised to 
codify language from CERCLA section 
104(c}(9) and to reflect the passage of 
the October 17, 1989 date for 
applicability of this assurance under 
CERCLA section 104(c)(9). EPA 
generally will use the following to 
determine the adequacy of the state's 
assurance: (1) The plan submitted to 
EPA documenting the waste capacity 
availability, (2) the state's written 
commitment to implement the plan. and 
(3) the state's written commitment to 
implement any additional measures EPA 
deems necessary to provide for 
adequate waste capacity (see Assurance 
of Hazardous Waste Capacity 
Guidance, OSWER Directive No. 9010.00 
(December 1988) and OSWER Directive 
No. 9010.00a (October 1989)). 

Final rule: 1. EPA has revised 
1300.SlO(c)(l) to state that any 
institutional controls associated with 
response actions are a part of the 
required CERCLA section 104(c) 
assurances. 

2. EPA has revised§ 300.SlO(e) to 
codify language in CERCLA section 
104(c)(9) and to reflect the passage of 
the October 17, 1989 date for 
applicability of the waste capacity 
aasurance. Also, the rule notes that the 
issue of whether or not Indian tribes are 
states for purposes of CERCLA section 
104(c)(9) has not yet been decided by 
EPA. 

Name: Section 300.510(!). State 
aBSurancea--acquisition of real 
property. 

Proposed rule: Section 300.SlO(f) 
proposed that if an interest in real 
property was to be acquired in order to 
conduct a response action, as a general 
rule, the state in which the property was 
located must have agreed to acquire and 
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hold the necessary property interest. If it 
was necessary for the United States to 
acquire the interest in property to permit 
implementation of the response, the 
state must have agreed to accept 
transfer of the acquired interest on or 
before the completion of the response 
action. 

Response to comments: Several 
commenters contended that CERCLA 
section 104U)(2) provides that a state is 
required to assure that it will accept 
transfer of the interest following 
completion of the remedial action. They 
argue that states do not have to accept 
title to property until the remedial 
response is completed. not earlier, and 
that the determination of whether such 
property must be acquired does not lie 
solely with EPA. but must be made in 
consultation with the affected state. The 
commenters also object to the proposed 
rule's application to "response actions" 
instead of "remedial actions" as 
provided by c;:ERCLA section 104(j)(2) 
because EPA does not have the 
authority to force a state to accept title 
to contaminated property after a 
removal action. Some commenters 
suggest that other mechanisms to 
implement response actions. such as 
voluntary consent. search warrants or 
court orders, should be used to 
implement response actions. 

EPA agrees that other mechanisms 
such as voluntary consent. search 
warrants, and court orders may be used 
to implement response actions. 
However, in some circumstances it may 
be necessary to acquire an interest in 
real property for implementation of the 
response action. As stated in the 
proposed rule, the state in which the 
property is located must agree to 
acquire and hold the necessary property 
interest. 

If the state intends to acquire property 
directly. but lacks authority to condemn 
or otherwise acquire it or is unable to do 
so in an expeditious manner, it may be 
necessary for the United States to 
acquire the interest in the property to 
permit implementation of the response. 
In such instances, the state must accept 
transfer of the acquired interest on or 
before completion of the response 
action. EPA would prefer that a state 
accept transfer of the acquired interest 
prior to completion of the response 
action. Of course, the state may pass 
title to its interest to another entity such 
as a political subdivision to hold, as the 
state deems appropriate. While 
ownership of such interest would not 
result in CERCLA liability pursuant to 
CERCLA section 104(j)(3). EPA 
understands that states are concerned 
about common law liability that could 

result from ownership (e.g., arising from 
injuries to persons coming on the 
property) and that they would prefer not 
to take title to such property until 
completion of the response action. EPA 
believes that it is not going beyond the 
statutory language to require a state to 
accept title "on or before" completion of 
the response action; the section merely 
gives the states the option to accept title 
prior to completion of the response 
action. 

Although Indian tribes are not 
required to provide the CERCLA section 
104(c) assurances, federally recognized 
Indian tribes are not exempt from 
providing the CERCLA section 104(j) 
assurance. However, EPA will consider, 
on a case-by-case basis, what 
assurances are necessary where there 
are legal barriers to a tribe's taking title 
to property rather than having it held in 
trust for the tribe by the United States. 

Final role: EPA is revising § 300.510[f) 
to state that the state must also accept 
transfer of any interest in acquired 
property that is needed to ensure the 
reliability of institutional controls 
restricting use of that property [see 
discussion above on§ 300.510(c)[1)). 

Name: Section 300.515(a). 
Requirements for state involvement in 
remedial and enforcement response. 

Proposed rule: Proposed 
§ 300.515(a)(1) stated that EPA would 
designate a state agency as the lead 
agency for a response action on the 
basis of whether or not it had "the 
capability to undertake such action." 
Language in the preamble to the 
proposed NCP (53 FR 51456) stated that 
EPA was currently considering more 
specific criteria, including: Overall 
expertise, legal authorities, 
administrative and contracting 
capability, financial management 
systems, site complexity, availability of 
site-specific resources, past federal or 
state actions at the site. and past state 
cleanup activities. 

Proposed § 300.515(a)(2) stated that 
for EPA-lead Fund-financed remedial 
planning activities. the state agency 
acceptance of the support agency role 
during an EPA-lead response shall be 
documented in a letter or a SMOA. 

Section 300.515[a)(3) proposed that 
site-specific agreements were generally 
unnecessary for non-Fund-financed 
response actions unless a state intended 
to later seek credit for its actions. 

Response to comments: 1. Section 
300.515(a){1). Commenters stated that 
the criteria stated in the proposed 
preamble should be revised to include: 
Desire of the state to do the work, 
minimum legal ability to iSBue and 
enforce orders, a history of state 

involvement with federal Superfund 
activities in the state, and an ability to 
demonstrate adequate resources, 
including experienced personnel. 

Criteria for lead agency designation 
were suggested by EPA in the preamble 
to the proposed rule (53 CFR 51394) but 
were not proposed as regulatory 
requirements. EPA continues to believe 
it appropriate to suggest. rather than 
require, that these criteria, along with 
the criteria suggested by the 
commenters, be considered during EPA 
and state discussions on designating a 
lead agency. Since conditions may differ 
among sites, EPA prefers to decide upon 
lead agency status by entering into 
separate discussions with the state for 
each response. If the state is chosen as 
the lead agency, 40 CFR part 35 subpart 
0 contains the appropriate regulations 
regarding criteria for eligibility and 
award of funding for state involvement 
in Superfund response actions. 
Therefore, criteria for designating a lead 
agency have not been added to today's 
rule. A cross-reference to subpart 0 has 
been added in§ 300.515(a). 

Another comment stated that 
regulations governing Fund-financed 
response actions are silent on whether 
or not states are allowed to perform 
enforcement response activities the 
commenter contended were clearly 
allowed under CERCLA section 104. The 
comment proposed adding language to 
§ 300.515(a)(2) clarifying that states are 
allowed to perform enforcement 
response activities. 

EPA has modified§ 300.515(e)(2)(i) to 
explicitly acknowledge the authority of 
states to conduct response actions at 
NPL sites under state law. The language 
specifies that a state will prepare the 
ROD (i.e., select the remedy), and may 
seek EPA's concurrence for non-Fund· 
financed state-lead enforcement actions. 
Such actions are conducted under 
authority of state law, not CERCLA. 
Additionally, revised§ 300.505(b)(2)(iv) 
describes enforcement activities that 
may be conducted by states. 

2. Section 300.515{a}{2}. One 
commenter stated that the NCP should 
also permit support agency acceptance 
to be documented through a cooperative 
agreement. EPA agrees that state 
acceptance of the support agency role 
may also be documented in a 
cooperative agreement EPA allows 
states to enter into support agency 
cooperative agreements to defray the 
cost of their p.articipation in EPA-lead 
response, pursuant to 40 CFR part 35 
subpart 0. The support agency 
cooperative agreement is the most 
appropriate place to document the 
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state"s acceptance of the support agency 
role. 

3. Section 300.515{a}{3). Since EPA has 
decided to not require the signing of a 
SMOA for specific state involvement 
activities. e.g .. recommending a remedy 
to EPA, the language in this section 
needs to clearly define when a 
cooperative agreement may be signed. 
In all cases, EPA may enter into a 
cooperative agreement only at Fund­
financed sites unless a state intends to 
seek credit pursuant to § 300.515. As 
defined at 40 CFR part 35 subpart 0, 
cooperative agreements are intended to 
implement CERCLA-funded response 
and should not be used to aid cleanup at 
non-Fund-financed sites. 

Final rule: 1. A !tatement has been 
added at§ 300.515(a)(l) to clarify that 40 
CFR part 35 subpart 0 contains further 
information regarding state involvement 
in response. 

2. Section 300.515(a)(2) is revised to 
state that the state may document its 
acceptance of the support agency role in 
a letter, SMOA, or cooperative 
agreement. 

3. Language in § 300.515(a)(3) is 
changed to clarify that cooperative 
agreements and Superfund state 
contracts are only appropriate for non­
Fund-financed actions if a state intends 
to seek credit under § 300.510. 

Name: Section 300.515(b). Indian tribe 
involvement during response. 

Proposed rule: EPA proposed to 
provide for interaction with federally 
recognized Indian tribes whenever a 
CERCLA site was within Indian 
jurisdiction. As stated in proposed 
§ 300.515(b), federally recognized Indian 
tribes generally may have the same 
roles and responsibilities under the NCP 
as do states. Indian tribes may be 
authorized to take the lead role for 
Fund-financed response activities 
through a cooperative agreement based 
on the following criteria: (1) The Indian 
tribe is federally recognized; (2) the tribe 
currently performs governmental 
functions to promote the health. safety, 
and welfare of its population or 
environment; (3) the tribe demonstrates 
the ability to carry out the necessary 
response actions according to the 
priorities and criteria established by the 
NCP; (4) the tribe can demonstrate that 
the necessary actions are within the 
scope of its jurisdiction; and (5) the tribe 
can demonstrate a reasonable ability to 
effectively administer a cooperative 
agreement. 

Response to comments: Several 
commenters expressed concern that the 
criteria used to judge states' ability to be 
a lead agency seem to be different from 
the criteria used to judge the ability of 

Indian tribes to fulfill the same role. The 
requirement that tribes establish 
jurisdictional authority is not required of 
states, and has not been consistently 
applied to states in the past. Several 
commenters asserted that this is 
"blatant discrimination" and 
undermines EPA's efforts to work 
effectively with Indian tribes. Many 
commenters requested that EPA address 
the apparent disparity between criteria 
applied to states and Indian tribes. 

A few commenters were also 
concerned about the criteria requiring 
Indian tribes to be federally recognized 
in order to undertake the lead role and 
identified a need to clarify which agency 
has the authority to govern cleanup 
activities at sites within the jurisdiction 
of an Indian tribe that is not federally 
recognized. Similarly, commenter& were 
concerned about how EPA expects to 
resolve hazardous substance releases 
from sites on Indian land when the 
release extends beyond the boundary of 
the reservation. One commenter 
requested clarification about whether 
EPA will allow a state agency to work 
with these tribal councils under two­
party agreements. 

In response, EPA proposed criteria in 
§ 300.515(b) for evaluating whether 
Indian tribes had the capability to take 
the lead for Fund-financed response 
activities through a cooperative 
agreement. After reconsidering the 
criteria based on public comment. EPA 
believes that a distinction should be 
made in the final rule between criteria 
for Indian tribes to be treated 
substantially the same as states and for 
the eligibility of Indian tribal 
governments to receive funding, which 
is described in 40 CFR part 35 subpart 
0, for involvement through a Superfund 
cooperative agreement. 

For an Indian tribe to assume the 
same responsibility as a state in 
Superfund response actions, the Indian 
tribe must be federally recognized and 
must currently perform governmental 
functions to promote the health. safety, 
and welfare of its population or 
environment. In addition. the tribe must 
have jurisdiction over the site at which 
response is contemplated, including pre­
remedial activities. A similar 
jurisdictional requirement was not 
considered to be necessary for states 
whose jurisdiction clearly covers the 
entire state. However, the extent of 
Indian tribal jurisdiction may be less 
clear. A determination of whether a 
tribe has jurisdiction over a site should 
be made by EPA based on 
documentation submitted by the 
governing body of an Indian tribe. 
However. by making a determination 
that an Indian tribal government has 

jurisdiction for purpose of CERCLA 
response. EPA is not making a 
determination regarding jurisdiction for 
any other purpose. 

When a hazardous substance release 
affects lands both within and beyond 
the boundaries of lands within the 
jurisdiction of an Indian tribal 
government, state participation is 
necessary. EPA will encourage 
coordination between states and Indian 
tribes when releases originate in the 
jurisdiction of one and affect the other. 
There is nothing to prohibit the tribe and 
state from entering into a two-party 
agreement to identify roles and 
responsibilities. The region will evaluate 
requests for lead agency designation to 
undertake response at such sites on a 
case-by-case basis in consultation with 
the affected governing body of the tribe 
and state. Federal-lead may be 
appropriate in such situations. A three­
party Memorandum of Understanding 
(MOU) among EPA, the state, and 
governing body of the Indian tribe is 
recommended to define and coordinate 
roles, and ensure compliance with the 
requirements of section 121 of CERCLA 
for response activities prior to remedial 
action. 

A federally recognized Indian tribe 
can apply for Fund monies through a 
Superfund cooperative agreement to 
defray the cost of its participation as a 
lead or support agency (the eligibility 
criteria to receive funding under a 
cooperative agreement are discussed at 
40 CFR part 35 subpart 0). 

Final rule: The criteria in § 300.515[b) 
are modified and renumbered to enable 
an Indian tribe to assume the same 
responsibility as a state in Superfund 
response actions, if the tribe is federally 
recognized and currently performs . 
qovemmental functions to promote the 
health. safety, and welfare of its 
population or environment. The tribe 
must also have jurisdiction over the site 
at which response is contemplated 

Name: Sections 300.425(e)(2), 300.515 
(c)(2) and (c)(3). State involvement in 
PA/SI and NPL process. Section 
300.515(h)(3). State review of EPA-lead 
documents. 

Proposed rule: Proposed · 
I 300.515(c)(2) provided that states have 
a minimum of 2.0 calendar days and a 
maximum of 30 calendar days to review 
releases to be proposed to be listed on 
the NPL Sections 300.425(e)(2) and 
300.515(c)(3) provided the same 
minimum/maximum timrframes for 
states to review notices of intent to 
delete releases from the NPL Section 
300.515(h)(3) provided, in the absence of 
a SMOA, that states have a minimum of 
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10 working days and a maximum of 15 
working days to provide comments on 
EPA-prepared RI/FSs, RODs, ARAR/ 
TBC determinations. and RDs. States 
were provided a minimum of 5 working 
days and a maximum of 10 working 
days to comment on the proposed plan 
(see preamble to proposed rule at 53 FR 
51456-57). 

Response to comments: Several 
commenters disagreed with the 
minimum/maximum timeframes for 
review of EPA-lead documents. One 
stated that some of these documents, 
such as the RI/FS and ROD. are 
incredibly long and complex and such 
deadlines would be impossible to meet 
The commenter argued that more time 
for review and comment inust be 
provided but did not specify minimum/ 
maximum timeframes. Another 
commenter argued that because 
reviewing state agencies generally have 
to coordinate with other state agencies, 
the timeframe for state review ofEPA­
lead documents should be 25 to 30 
working days for Rl/FSs. RODs. and 
ARAR/TBC determinations. One 
commenter stated that the proposed five 
to 10 day timeframe for review of a 
proposed plan is too tight and that 10 to 
15 days would be more realistic. 
Another commenter stated that a 
minimum of 20 working days should be 
provided for state review of NPL listings 
and deletions, ARAR/TBC 
determinations. RODs. and RDs. The 
commenter also recommended a 
minimum of 30 working days on the final 
Rl/FS and proposed plan. The 
commenter further suggested that all 
review times be expressed in terms of 
working and not calendar days. 

Other commenters stated that EPA 
should be held to the same review times 
as states, and that EPA regions should 
be authorized to approve and extend the 
state review period without regulatory 
limitations. One comment stated that 
EPA should be bound by the same 
requirements for response and 
concurrence at state-lead sites as states 
are at EPA-lead sites. The commenter 
added that the rule should be revised so 
that if EPA fails to meet its deadline for 
comment, this will be considered a 
concurrence. 

Further. several commenters made 
suggestions specifically regarding the 
procedures for state review of HRS 
packages. Two commenters stated that 
states should be given the opportunity to 
comment on and review sites before the 
listing decision has been made. Another 
commenter contended that 20 days is 
not sufficient time to review sites and 
that the minimum period for review 
should be extended to 30 days. 

EPA accepts the recommendation that 
it be held to the same review times as 
states when it reviews state-lead 
documents. EPA believes that such 
review times should be the same for 
each phase of response regardless of 
lead agency designation. However, 
failure of either the state or EPA to 
respond shall not be construed as 
concurrence. While EPA intends to 
make all efforts necessary to meet 
agreed-upon deadlines, if EPA does not 
act within specified timeframes, it 
should not be interpreted as EPA's 
approval of an action. 

With regard to the comments that the 
review times should be revised. EPA has 
decided not to revise the number of days 
specified in § 300.515(h)(3) of the NCP 
for review of lead agency prepared 
documents by the support agency; such 
review times can be modified by a 
SMOA and made legally binding in a 
site-specific agreement, such as a 
cooperative agreement or Superfund 
state contract (the SMOA cannot be 
used to alter review times on a site­
specific basis). If a different timeframe 
agreement is not agreed to in the site­
specific agreement, EPA and the state 
will be required to meet the deadlines 
stated in the NCP. EPA also has decided 
to use working days for all review time 
periods and has changed the rule 
accordingly. 

With regard to the pre-remedial 
process, states already are active 
partners, and indeed, it is often the state 
environmental agency that performs the 
PA/SI. Even when the state does not 
perform a PA/SI, it often provides 
essential information concerning a 
release to EPA. Thus. states generally do 
provide input on potential NPL sites 
before the listing decision has been 
made. However, EPA is willing to work 
with states to develop procedures for 
receiving more input on the listing 
decision itself. EPA believes that two 
considerations must be kept in mind. 
First, it may not be appropriate to 
provide draft HRS packages to those 
states that would be required by their 
state law to release such documents to 
the public upon request EPA considers 
these documents predecisional, and 
does not release them to the public 
during the rulemaking process. Second. 
EPA believes that state review of NPL 
sites should come toward the beginning, 
rather than the end. of the HRS process; 
in this way, new information provided 
by states could be incorporated without 
delaying a proposed NPL update. 

In the deletion process, where state 
concurrence on notices of intent to 
delete are required. EPA is revising the 

duration of review in H 300.435(e)(2) 
and 300.515(c)(3) to 30 working days. 

Final role: Proposed H 300.425(e)(2), 
300.515 (c) and (h) are revised as 

follows: 


1. EPA is changing the language in 
H 300.425(e)(2), 300.515(c) (2) and (3) 
regarding the time limit for review of 
releases considered for listing on the 
NPL and for review of notices of intent 
to delete releases from the NPL. The 
timeframe is changed from a minimum 
of 20 and a maximum of 30 calendar 
days to 30 working days. The language 
also notes that this timeframe will be 
followed to the extent feasible. 

2. Section 300.515(h)(3) is renamed to 
refer to "support agency" and "lead 
agency" and revised to read that the 
lead agency shall provide the support 
agency an opportunity to review and 
comment on the Rl/FS, proposed plan. 
ROD. RD. and any proposed 
determinations on potential ARARs and 
TBCs. The support agency shall have a 
minimum of 10 working days and a 
maximum of 15 working days to provide 
comments to the le~d agency on the RI/ 
FS. ROD, ARAR/TBC determinations. 
and RD. The support agency shall have 
a minimum of five working days and a 
maximum of 10 working days to 
comment on the proposed plan. 

Name: Sections 300.505 and 
300.515(d). Resolution of disputes. 

Proposed rule: The preamble to 
proposed subpart F stated that a region 
and a state may adopt a dispute 
resolution process to be used to resolve 
any differences that might impede the 
response process (53 FR 51457). 
Differences should be addressed at the 
staff level first and raised to 
management if a mutually acceptable 
solution is not attained. The preamble 
further stated that a region and a state 
could jointly raise the dispute to the 
Assistant Administrator for Solid Waste 
and Emergency Response for a final 
determination. Alternatively, a region 
and a state may establish a different 
dispute resolution process in a SMOA. 

Proposed § 300.515(d) stated that if 
EPA intended to waive any state­
identified ARARs or did not agree with 
the state that a certain state standard 
was an ARAR. EPA shall formally notify 
the state when it submitted the Rl/FS 
report for state review or responded to 
the state's submission of the Rl/FS 
report. The preamble also stated that 
EPA. operating in its oversight role for 
CERCLA enforcement actions, would 
resolve ARARs disputes between the 
lead agency and PRPs. 

Response to comments: Commenters 
expressed dissatisfaction with the role 



8782 
Federal Register / Vol. 55, No. 46 / Thursday, March 8, 1990 / Rules and Regulations 

of EPA as the final judge in ARAR 
disputes. One commenter suggested the 
use of an "alternate dispute resolution" 
process, with a third party offering a 
non-binding opinion. Another 
commenter proposed the incorporation 
of a state/EPA dispute resolution into a 
SMOA to be binding on both parties. 

In response, EPA believes that its 
responsibility to ensure that remedies 
conform to the mandates of CERCLA 
justify EPA's role in resolving ARARs 
disputes. ARARs determinations are a 
significant component of selecting such 
remedies. Moreover, ARARs 
determinations may directly affect the 
cost of a remedy and EPA is required by 
CERCLA to ensure consistent use of 
Fund monies. EPA concludes, therefore, 
that it is necessary and appropriate that 
EPA. rather than a third party, will 
resolve ARARs disputes. 

EPA ~ncourages, but does not require, 
inclusion of dispute resolution clauses in 
their SMOAs. Any resolution process 
should encourage timely resolution of 
disputes which could impede the 
response process. EPA is currently 
developing guidance on dispute 
resolution procedures. 

One commenter favored the resolution 
of all disagreements with states 
regarding ARARs waivers before the RJ/ 
FS report is completed and before the 
proposed plan is made available to the 
public. EPA believes, as a policy matter, 
this is an appropriate suggestion and 
will. to the extent practicable, attempt to 
resolve all ARARs disputes before the 
proposed plan is issued to the public. 
Because some ARARs may still be 
unknown at the time of the RJ/FS. it may 
not be possible to resolve all ARARs 
disputes by this time. 

Another commenter recommended the 
inclusion of PRPs into the dispute 
resolution process when a PRP disagrees 
with EPA's assessment of a site's 
ARARs. This commenter suggested an 
.informal meeting between PRPs and the 
EPA Regional Administrator to discuss 
disagreements. followed by a written 
decision by the appropriate Regional 
Administrator. EPA believes that this is 
not necessary because PRPs have the 
opportunity to express disagreement 
over ARARs decisions in their 
comments on the proposed plan. 
Further, if the PRP conducts an RJ/FS 
pursuant to a consent order or decree, 
procedures for resolving ARARs 
disputes are usually contained in such 
orders or decrees. 

Final rule: EPA is promulgating the 
rule as proposed except that the 
language on advisories, criteria or 
guidance in H 300.515(d), (d)(l) and (2) 
and 300.515(h)[2) has been modified (see 
preamble section on TBCs above). 

Name: Section 300.515(e)(1) and (2). 
State involvement in selection of 
remedy. 

Proposed rule: Proposed § 300.515( e) 
discussed the roles of EPA and the state 
in the selection of remedy process. It 
reflected the evolution of the EPA/state 
partnership in recent years by providing 
the state, when it was the lead agency, 
with responsibilities in the selection of 
remedy process. This new concept 
would be applicable to both Fund­
financed and non-Fund-financed actions 
in which the state as lead agency would 
recommend the remedy and provide 
EPA an opportunity to concur with and­
adopt the remedy. This 
recommendation/concurrence approach 
was in keeping with the statutory 
requirement to provide substantial and 
meaningful involvement in the initiation, 
development, and selection of remedial 
actions (see preamble to proposed NCP 
at 53 FR 51456-59). 

Specifically, § 300.515(e)(l) described 
how EPA and the state will interact 
during the development and 
concurrence of the proposed plan. The 
lead agency shall prepare a proposed 
plan upon conclusion of the RJ/FS. Once 
completed the support agency shall be 
given an opportunity to comment and 
concur; however, if agreement cannot be 
reached the proposed plan shall be 
published with a statement explaining 
the support agency's concerns regarding 
the plan. 

Section 300.515(e)(2) provided further 
information regarding EPA and state 
involvement in the preparation of a 
ROD. For all EPA-lead sites, EPA shall 
prepare the ROD and provide the state 
an opportunity to concur with the 
recommended remedy. For Fund­
financed state-lead sites, EPA and the 
state shall designate sites for which the 
state shall prepare the ROD and seek 
EPA's concurrence and adoption of the 
remedy specified therein and sites for 
which EPA shall prepare the ROD and 
seek the state's concurrence. For non­
Fund-financed state-lead enforcement 
response actions taken at NPL sites, 
EPA and the state may designate sites 
for which the state shall prepare the 
ROD and seek EPA's concurrence in and 
adoption of the remedy specified 
therein.H Either EPA or the state may 
choose not to designate a site as state­
lead. 

Response to comments: 1. Review and 
publication ofproposed plan. In cases 

H Non-Fund-financed atate-lead reaponae action 
meuu that a atale ia reapondiz18 to a release 
purauanl to atate law, not CERCLA. CERCLA 
enforcement funcliona may not be delegated to 
atatea. except •• apecifically authorized under 
CERCLA. 

where the state has the lead, one 
commenter questioned whether the state 
should be allowed to publish a proposed 
plan without EPA's prior approval. 

EPA agrees that in Fund-financed 
state-lead remedial response. EPA shall 
always be given the opportunity to 
review the proposed plan before it is 
published. Whenever possible EPA and 
the state shall try to come to agreement; 
however, if no concurrence can be 
reached, the state shall not publish the 
plan and EPA may assume the lead for 
completing the proposed plan and ROD. 
At non-Fund-financed state-lead sites, 
the state may publish the proposed plan 
without EPA's approval; however, EPA 
still retains the right to proceed under its 
own CERCLA authorities if necessary to 
ensure compliance with section 121 and 
other pertinent provisions of CERCLA. If 
the site is EPA-lead or EPA resumes the 
lead from the state, the EPA may 
publish the proposed plan without state 
approval; however, as discussed below 
the state must still provide its CERCLA 
104(c) assurances before remedial action 
can begin. As presented in the proposed 
and final regulation, when agreement 
cannot be reached the lead agency shall 
include a statement describing the 
support agency's concerns with the 
proposed plan. 

2. Development and selection of the 
ROD. Many commenter& strongly 
supported concurrence by the support 
agency for remedies recommended by 
the lead agency, regardless of whether 
the state or EPA has the lead. Several 
commenters strongly supported this 
concurrence as an important sign of 
progress toward smoothing the 
relationship between EPA and the states 
by placing them on more equal ground. 
These commenters stressed that 
concurrence indicates that EPA 
understands that the state is the 
ultimate caretaker of Superfund sites, 
and, therefore, must have a strong voice 
in what happens at a site. Several 
commenlers emphasized that 
concurrence should be based on the 
principle that the lead agency is just that 
and support agency oversight should be 
minimized. Most commenters stressed 
that this is the best process to maximize 
the use of limited government resources 
and facilitate the timely cleanup of 
Superfund sites. 

A few commenters emphasized the 
distinction between giving the state the 
"opportunity to concur" and having 
concurrence as a prerequisite in various 
stages of EPA-lead actions. One 
commenter gave the example that state 
concurrence is not a prerequisite in the 
issuance of a ROD by EPA. However, 
EPA's concurrence is required in the 
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issuance of a ROD for state-lead Fund­
financed actions. One commenter stated 
that "concurrence." as set forth in 
§ 39(1.515(e), was contrary to the 
meaning of the word. The commenter 
noted that if the state does not concur 
with the remedy, EPA should not go 
forward with it. 

EPA's intention in this section of the 
proposed rule on concurrence was to 
stress the opportunity for dialogue 
between EPA and the state in the 
remedy selection process. Although, as a 
matter of policy, EPA retains 
responsibility for selecting the remedy, 
it is important for both parties to concur 
in the selected remedy. whenever 
possible, to avoid problems during 
implementation of the remedy. 

EPA has decided not to revise the 
requirement that EPA"s concurrence is 
required before a state may proceed 
with a Fund-financed response action. 
However. this does not prevent a state 
from attempting to proceed with the 
response action using their own funds or 
enforcement authorities. except as 

·limited by CERCLA section 122(e)(6). If 
a state decides to pursue this avenue, it 
may not claim credit pursuant to 
§ 300.510(b)(2) for remedial action 
expenses since EPA never concurred 
with the selected remedy, and the state 
action may be subject to possible 
preemption under CERCLA section 
122(e)(6) if the state uses its own 
enforcement authorities to implement 
such action. EPA will not be bound by a 
state action or any EPA/state agreed­
upon action since new information may 
arise and create the need for additional 
response at the site in order for the 
remedy to protect human health and the 
environment. 

Regardless of whether concurrence 
was obtained on the selected remedy at 
this stage in the response process, both 
EPA and the state have another 
opportunity available to them to express 
disapproval of the selected remedy. The 
state's CERCLA section 104 assurances 
are required prior to the implementation 
of remedial action conducted under 
1ection 104 of CERCLA. If the state, at 
this time, still disagrees with the 
1elected remedy. it may demonstrate 
nonconcurrence with the remedy by 
withholding its assurances. Likewise, if 
EPA disagrees with the selected remedy, 
EPA may withhold Fund money for 
implementation of the remedial action or 
1ection 122(e) approval for a PRP 
remedial action. For state-lead sites, if 
no agreement can be reached, the state 
bas the option of attempting to proceed 
with implementation of the remedy 
using its own funds, although EPA is not 
bound by that action. EPA may not 

proceed with a Fund-financed action 
without the state's assurances. 

Some comments received regarding 
the criteria for lead agency designation 
(53 FR 51456) also identified the need to 
address the criteria used to designate 
the lead in the preparation of the ROD 
since the determination of whether the 
1tate has the capability to prepare the 
ROD is closely linked to this issue. As 
discussed earlier. EPA is not 
incorporating in today's rule any criteria 
for lead agency designation. Instead a 
decision regarding preparation of the 
ROD shall be made in consultation with 
EPA and the state on a case-by-case 
basis. All agreements and decisions 
shall be documented in a site-specific 
agreement and not in a SMOA. 

Final role: Proposed § 300.515(e) is 
revised as follows: 

1. Language is added in final 
§ 300.515(e)(1) to clarify that the state 
may not publish a proposed plan which 
EPA has not approved. In such event, 
EPA may assume the lead from the state 
at Fund-financed sites if EPA and the 
state cannot agree on a proposed plan. 

2. EPA is adding a clause in 
§ 300.515(e)(2)(i) to designate the site­
specific agreement as the proper place 
to identify whether EPA or the state 
shall prepare the ROD at Fund-financed 
state-lead sites. 

3. EPA clarifies in § 300.515(e)(2) that 
EPA must concur in writing with a state­
prepared ROD in order for EPA to be 
deemed to have approved the state's 
decision. 

Name: Whether states should be 
authorized to select the remedy at NPL 
sites. 

Proposed role: Although the preambl~ 
to the proposed revised NCP did not 
solicit comments on the appropriateness 
of authorizing states to select remedies 
at NPL sites, many commenters 
submitted comments calling for EPA to 
authorize states to select remedies at 
NPL sites, going further than the 
proposed concurrence concept. 

Response to comments: Comments 
were received from states or state 
organizations on this topic. Many 
commenters believed that CERCLA 
1ection 104(d)(1) currently allows EPA to 
authorize states to select the remedy at 
NPL sites. One commenter argued that 
the NCP should spell out procedures and 
criteria used to authorize states to select 
a remedy under existing CERCLA 
section 104(d)(l). Another commenter 
1tated that unless states are provided 
the authority and responsibility to select 
remedies at NPL sites, states believe 
that their time and effort is better spent 
working on non-NPL sites where they 
are not duplicating effort with EPA 

States would be more reluctant to 
request lead agency designation at an 
NPL site. 

One commenter contended that 
authorizing states to select remedies is 
consistent with CERCLA section 
104(d)(1). H, however. EPA will not 
completely authorize states to select 
remedies, this commenter recommended 
granting authority.to states for sites 
where remedial actions will cost up to 
$10 million. 

Another commenter stated that the 
agency making a remedy 
recommendation or actually selecting 
the remedy should be a function of 
which agency conducted the Rl/FS at 
the site. 

In response, EPA acknowledges that 
several states have their own 
"superfund" programs and is 
encouraged by their willingne88 to take 
on an even greater role in cleaning up 
sites. EPA believes, however, that it is 
not appropriate at this time to turn over 
the final decision-making authority on 
remedy selection to states. While 
Congress appeared to contemplate an 
increased role for states in the remedial 
process through enactment of CERCLA 
section 121(f). EPA believes that it 
should retain primary responsibility for 
the federal Superfund program. EPA 
intends, however, that the concurrence 
process provide a significant and 
meaningful role for state involvement in 
the cleanup process. EPA believes that if 
the state is the lead agency for the R1/ 
FS, it generally should recommend a 
remedy for EPA's adoption. Further, 
keeping the final responsibility for 
remedy selection within EPA (rather 
than dividing it among ~e 50 states and 
EPA) furthers the goal of ensuring 
consistency among remedies 
implemented at sites. 

EPA notes, however. that for non­
Fund-financed state-lead enforcement 
sites, the state may select the remedy 
(§ 300.515(e)(2)(ii)). although EPA shall 
not be deemed to have approved of the 
remedy absent formal concurrence. In 
such cases, the state is proceeding under 
the authority of state law and could take 
a similar action whether or not the site 
was the subject of CERCLA action. 

Final role: There is no rule language 
on this issue. 

Name: Section 300.515(£). 
Enhancement of remedy. 

Proposed role: Section 300.515(£) 
provided that if a state determined that 
a proposed Fund-financed remedial 
action should comply with substantive 
state standards that EPA bas 
determined are not ARARs. or with 
state ARARs which EPA has determined 

http:authority.to
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to waive pursuant to CERCLA section 
121(d)(4}. the state shall fund the entire 
additional cost associated with 
compliance with such ARARs. The state 
may be required to continue the lead for 
the RD/RA or for the additional 
requirements if it is a state-lead Fund­
financed project or to assume the lead 
for remedial design and construction, or 
for the additional requirements only, if 
the project is federal-lead. 

The proposed rule further provided 
that if a state determines that a Fund­
financed remedial action should exceed 
the scope of the selected remedy, i.e., an 
enhancement of the selected remedy, the 
state shall fund the entire additional 
cost associated with such enhancement. 
The state may be required to assume the 
lead for the remedial design and 
construction of the remedy or only for 
the state-funded enhancement if that 
enhancement can be conducted as a 
separate phase or activity. 

The proposed rule also reflected 
CERCLA section 121(f}(2) which 
provides that if a state determines that a 
remedial action under sections 106 and 
122 of CERCLA should attain state 
requirements that EPA and a federal 
district court have determined need not 
be met in accordance with criteria in 
CERCLA section 121(d)(4). the state 
shall fund, and may be required to 
undertake. the additional work. 

Response to comments: Several 
commenters questioned the authority of 
EPA to require states to pay for 
enhancements or to assume the lead in 
cleanups when state ARARs are waived 
or state standards are deemed not to be 
ARARs. Commenters argued that EPA 
has no authority under CERCLA to 
impose these requirements on states, 
even if a state rejects the EPA-selected 
remedy in favor of a more extensive 
cleanup. 

In response, as a threshold matter, no 
state is "required" to seek an 
enhancement of a remedy selected 
under CERCLA. The issue is, where a 
state wishes to enhance or supplement 
an EPA-selected remedy, under what 
circumstances may it do so, and who 
should pay for and supervise the 
supplemental action. The answers to 
these questions are complicated. and 
require a thorough discussion of the 
situations in which enhancements may 
be appropriate, and EPA's view on state 
and federal responsibilities for 
enhancements. 

It is important to note at the outset 
that states already have significant 
opportunities during the Rl/FS process 
leading up to remedy selection to 
suggest to EPA that a proposed remedy 
should attain certain standards, or that 
the proposed remedy shpuld be 

expanded in scope. As explained earlier 
in this preamble, the states may either 
act as the lead or support agency for 
Fund-financed actions(§ 300.SOO{b)), 
and have a clear opportunity to identify 
their potential ARARs-i.e., 
promulgated state requirements that are 
more stringent than federal 
requirements(§ 300.400(g)(4)}-early in 
the process(§ 300.400(g)(1) and (5)). The 
lead agency will then seek agreement 
from the support agency on a proposed 
ROD: certain requirements will then be 
found to be ARARs. and others may be 
found not to be ARARs, or to be 
appropriate for waiver under one of the 
limited waiver categories set out in 
§ 300.430(f)(l)(ii)(C). The proposed plan 
will then be issued for public comment, 
and after consideration of state and 
public comments, EPA 'will select the 
final remedy. 

Through this process, EPA hopes to 
reach agreement with the affected state 
both on the appropriate scope of the 
selected remedy, and on those state law 
standards that should be met. EPA has 
specifically dis~ssed in this rule a 
procedure for dispute resolution with the 
states in order to foster agreement on 
ARARs (§ 300.525(d)(3) and (4)). Thus. 
EPA contemplates that in many cases, 
state ARARs issues, and extent of 
remedy issues generally, will be 
resolved during the remedial evaluation 
and selection process outlined in the 
NCP. Where such requirements do 
become part of the EPA-selected 
remedy, they would be paid for 
according to the appropriate cost share 
in CERCLA section 104 (for Fund­
financed actions).u 

Even after the ROD has been signed, 
the state may ask EPA to make changes 
in the selected remedy, or to expand the 
scope of the remedy. lfEPA agrees that 
the state's suggestions are appropriate 
and necessary to protect human health 
and the environment, EPA may include 
the changes in the selected remedy 
through a ROD amendment or 
explanation of significant differences 
(consistent with final rule 
§ 300.435(c)(2)); in the case of a Fund­
financed remedy, EPA would share in 
the costs of the modified or additional 
activity. IfEPA concludes that the state­
auggested changes or expansions are not 

.. Where EPA and the state disagree on a remedy 
11election, a atate hea the option of withholding Ila 
state a11urances. thereby preventin& the remedy 
from proceeding aa a Fund.financed action 
(although EPA could initiate an enforcement action). 
and for EPA enforcement actions. a procea1 la 
available for atatea to challense a decision by EPA 
to waive an ARAR (CERCLA eection 121(fl(2)(B)). 
Theee are. however. extreme meB1ure1. and EPA·1 
pl la to reach agreement with states through the 
normal remedy selection proce11. 

necessary to the selected remedial 
action. then EPA will not modify the 
ROD or pay for (or order) the additional 
action: however. EPA may still decide to 
allow the additional action to proceed 
concurrent with the EPA-selected 
remedy. 

Where EPA finds that the proposed 
change111 or expansion is not necessary 
to the EPA-selected remedy, but would 
not conflict or-be inconsistent with it. 
EPA may agree to integrate the 
proposed change or expansion into the 
planned CERCLA remedial work, but 
only if the state agrees to fund all 
necessary changes or additions, and to 
assume the lead for supervising the 
state-funded component of the remedy 
(or, if EPA determines that the state­
funded component cannot be conducted 
as a separate phase or activity, for the 
remedial design and construction of the 
entire remedy).:n Although one 
commenter questioned the propriety of 
having the state pay for such changes, 
EPA believes that it is both reasonable 
and appropriate for the states to pay for· 
and supervise tasks that they have 
requested and that EPA has not selected 
as part of its remedy. Placing these 
responsibilities on states is also 
consistent with the approach set out by 
Congress in CERCLA section 
121(f)(2)(B), when a state seeks to 
implement an ARAR that has been 
waived by EPA. 

For example, the state may want the 
cleanup of ground water to attain water 
quality levels beyond those required 
under CERCLA. and thus may wish to 
maintain a pump-and-treat system 
longer than deemed necessary in the 
ROD: Similarly, the state may request 
additional work that falls outside the 
scope of the design and construction at 
the site, such as the extension of a water 
line outside the Superfund site. Such 
changes or expansions that would not 
conflict or be inconsistent with the EPA­
selected remedy would generally be 
accommodated. on the condition that 
the state fund and supervise the change 
or expansion. (EPA would provide 
notice to the public where such 
accommodations affect the selected 
remedy.) 

However, in cases where EPA 
concludes that a state-proposed change 
or expansion would conflict or be 
inconsistent with the EPA-selected 

.. Thne proposed Mch•nse•" could include the 
attainment of a particular atate standard that EPA 
found not to be an AR.Alt or waived. 

•• Often the state i1 the moil appropriate entity to 
talte the lead for auch combinations of Fund­
financed and non-Fund·financed actions becau1e of 
contracting iaaues. 
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remedy, the suggested change should 
not go forward. 

EPA does not believe it would be 
appropriate to allow the state to proceed 
with proposed changes to EPA's 
lawfully selected remedy without EPA 
approval. Indeed, to do so would be 
tantamount to giving the states a veto 
power over EPA remedial action 
decisions, contrary to Agency policy 
(discussed earlier in this preamble) that 
EPA should retain the final authority to 
aelect CERCLA remedies. Further, 
allowing states to go forward with 
actions inconsistent with those being 
implemented by EPA would likely result 
in delays in the cleanup of Superfund 
sites, and could potentially create 
unsafe working conditions for remedial 
action contractors. 

Consistent with this discussion, final 
rule § 300.515(£) has been revised to 
better reflect the conditions under which 
state-suggested changes to, or 
expansions of, EPA-selected remedial 
actions should go forward. 

Finally, as noted above, there is a 
process provided for in CERCLA section 
121(f)(2) for states to seek to require 
remedial actions secured under 
CERCLA section 106 to conform to 
waived ARARs. EPA believes it is 
appropriate for the final rule simply to 
reference the procedures set out in the 
statute, rather than attempt to 
characterize them. Thus, the final rule 
on this point has also been changed. 

Final rule: Section 300.515(f) is revised 
as follows: 

(f) Enhancement ofremedy. (1) A state may 
ask EPA to make changes in or expansions of 
a remedial action selected under subpart E. 

(i) If EPA finds that the proposed change or 
expansion is necessary and appropriate to 
the EPA-selected remedial action. the remedy 
may be modified (consistent with 
§ 300.43~(c)(2)) and any additional costs paid 
as part of the remedial action. 

(ii) If EPA finds that the prcposed change 

or expansion is not necessary to the selected 

remedial action. but would not conflict or be 

inconsistent with the EPA-selected remedy. 

EPA may agree to integrate the proposed 

change or expansion into the planned 

CERCLA remedial work if: 


(A) The state agrees to fund the entire 
additional cost associated with the change or 
expansion: and 

(B) The state agrees to aasume the lead for 

supervising the state-funded component of 

.the remedy or. if EPA determines that the 
state-funded component cannot be conducted 
811 a separate phase or activity. for 
1upervising the remedial design and 
construction of the entire remedy. 

(2) Where a state does not concur in a 

remedial action secured by EPA under 

CERCLA 1ection 106, and the state desires to 

have the remedial action conform to an 

ARAR that has been waived under 

I 300.430{f)(l)(ii)(C). a state may 11eek to have 


that remedial action ao conform, in 
accordance with the procedures 11et out In 
CERCLA aection 121(f)(2). 

Name: Section 300.515(g). State 
involvement in remedial design/ 
remedial action. 

Proposed rule: Proposed § 300.515(8) 
read that for Fund-financed remedial 
actions, the lead and support agencies 
shall conduct a joint inspection to 
determine that the remedy has been 
constructed in accordance with the ROD 
and the remedial design. 

Response to comments: Several state 
commenters contended that the states' 
_interest in cleaning up sites and their 
participation in 10 percent of the costs of 
remedial actions demands a much larger 
role in remedial design/remedial action 
than just a final joint inspection. 
Therefore, more detailed and specific 
language should be provided in the final 
NCP as it pertains to state role in the 
implementation of remedial actions. 
Specific recommendations included that 
both EPA and a state, regardless of 
whether the action is EPA or state-lead, 
should review and comment on the 30, 
60, and 95 percent designs, as well as 
agree on the final design and 
specifications. 

Also, commenters recommended that 
both parties should discuss significant 
changes and must consult prior to 
reopening a ROD. Other suggested areas 
for EPA and state interaction were bid 
procurement, review of contract prior to 
award, construction progress meetings, 
construction oversight, change order 
negotiations and approvals above limits 
specified in the cooperative agreement. 
One of the commenters stated that while 
these issues may be addressed in a 
SMOA, minimum requirements should 
be specified in the NCP in the absence 
ofaSMOA. 

EPA agrees that the state role during 
remedial design and remedial action is 
very important. However, rather than 
1pecify the minimum requirements for 
state involvement during remedial 
design and remedial action in the final 
rule, the final rule will specify that 
state/EPA interaction during remedial 
action will be described in site-specific 
agreements: either a cooperative 
agreement or Superfund state contract. 
This will provide flexibility on a site-by­
1ite basis. The range of responsibilities 
assumed by states under site-specific 
agreements or SMOAs is necessarily 
constrained by the legal limits on 
delegation of EPA authority, e.g., 
limitations on delegating enforcement 
authority. 

Final rule: Section 300.515(g) will be 
retitled as "State involvement in 
remedial design and remedial action." 
The following sentence is added to 

§ 300.515(g): "The extent and nature of 
state involvement during remedial 
design and remedial action shall be · 
specified in site-specific cooperative 
agreements or Superfund state 
contracts, consistent with 40 CFR part 
35 subpart O." 

Name: Section 300.520(a) and (c). 
State involvement in EPA-lead 
enforcement negotiations. 

Proposed rule: Section 300.520(a) 
stated that "EPA shall notify states of 
response action negotiations to be 
conducted by EPA with potentially 
responsible parties during each fiscal 
year." Section 300.520(c) stated: "The 
state may be a party to such settlements 
in which it is a participant in the 
negotiations." 

Response to comments: One comment 
proposed revising§ 300.520(c) so that 
states may become a party to a 
settlement whether or not they first 
participate in the negotiations. Another 
comment asked that§ 300.52.0(a) be 
expanded to require EPA to notify states 
not only that PRP negotiations are going 
to be held, but where and when. One 
commenter stated that notice is 
frequently too late for states to 
participate meaningfully. 

EPA recognizes that there may be 
circumstances where the state is 
involved in initial negotiations, decides 
not to be heavily involved in all 
sessions, but may want to sign the 
negotiated decree without modifying it. 
EPA agrees that the proposed revision 
would better reflect the statutory intent 
of CERCLA section 121(f)(l)(F), which 
requires: "Notice to the state of 
negotiations with potentially 
responsible parties regarding the scope 
of any response action at a facility in 
the state and an opportunity to 
participate in such negotiations and, 
subject to paragraph (2). be a party to 
any settlement." However, it is also 
important to note that while it may be 
appropriate to allow states to join 
aettlements at any time, EPA may 
conclude settlement negotiations with 
PRPs without state concurrence 
(CERCLA section 121(f)(2)(C)). 

Final rule: Proposed§ 300.520(c) is 
revised as follows: ''The state is not 
foreclosed from signing a consent decree 
if it does not participate substantially in 
the negc~ations." 

Name: Dual enforcement standards. 
Proposed rule: Subpart F discussed 

provisions for "substantial and 
meaningful state involvement" in the 
cleanup process. The subpart introduces 
the EPA/state Superfund memorandum 
of agreement (SMOA). a non-binding 
agreement between EPA and a atate to 
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define respective governmental roles for 
state participation in pre-remedial, 
remedial and enforcement response 
actions. The SMOA recognized state 
leadership while preserving EPA review 
and concurrence powers, and EPA's 
right to proceed under CERCLA to 
ensure compliance with section 121 and 
other provisions of CERCLA. At EPA­
lead sites, the state may disagree with 
EPA's choice of remedy. Section 300.505 
described the procedures to develop 
SMOAs. Section 300.515 outlined state 
involvement in remedial actions, 
including a discussion of what options 
are available when states and EPA 
disagree on cleanup standards. 

Response to comments: EPA received 
- comments stating that the proposed NCP 

was unclear on whether states have the 
right to require PRPs to meet more 
stringent state requirements in addition 
to CERCLA-specified ARARs for a 
Fund-financed or an enforcement action. 
The large number of comments EPA 
received on this issue reflects a strong 
concern that dual and potentially 
conflicting standards will be enforced 
by EPA and states. EPA acknowledges 
that this is an area requiring further 
review and evaluation. EPA believes, 
however, that mechanisms in the final 
NCP can be used to minimize the 
possibility of conflicting standards 
imposed upon PRPs. 

One such mechanism is the SMOA. 
An important purpose of SMOAs is to 
establish a working relationship 
between EPA and a state on 
coordinating their respective 
involvement in remedy selection and 
enforcement strategies at sites 
throughout that state. Another 
mechanism is the concurrence process 
described in the NCP. The degree to 
which EPA (or another federal agency) 
and a state can concur on each other's 
remedies will reduce the need for EPA 
to take a separate action at a site or for 
the state to challenge remedies selected 
by EPA which are covered by CERCLA 
sections 121(£)[2) or (3). The final NCP 
places great emphasis on the 
concurrence process (see § 300.515(e)(2)) 
and on dispute resolution (see preamble 
section above) to encourage EPA. other 
federal agencies and states to resolve 
differences among them and select the 
single remedy for a site that will fulfill 
the objectives and requirements of each 
agency. 

A commenter objected to the 
statement that EPA silence on a state­
lead remedy (selected under state law) 
cannot be construed as concurrence and 
that EPA retains the right to proceed 
with a remedy under CERCLA. In 
response. EPA may not be an ac:h·c 

participant in negotiations between a 
state and PRPs at state-lead sites but 
EPA encourages atates to notify EPA of 
such negotiations and seek EPA 
concurrence on the remedy aelected. In 
the preamble to the proposed NCP, 
however, EPA cautioned that EPA will 
not be bound to any decisions made by 
a state if EPA does not concur on the 
remedy (see 53 FR 31458). EPA believes 
that it has a responsibility to bring an 
action under CERCLA when necessary 
to protect human health and the 
environment. EPA intends that the 
proceSBes established in the final NCP 
will reduce the need for such action but 
EPA must maintain its ability to perform 
statutory mandates. 

Other commenter& contended that 
states should not be allowed to contest 
an EPA-lead remedy if they did not 
participate in negotiations, and 
suggested that some mechanism be 
included in the NCP to require EPA and 
state participation and concurrence in 
all remedial action settlements at NPL 
sites. A similar comment recommended 
that EPA and states be joint signatories 
on more settlements. In response, EPA 
encourages concurrence by both EPA 
and a state but does not believe that it is 
necessary to require such concurrence 
on all settlements or remedies. EPA and 
states are encouraged to plan ahead and 
decide on the extent of their 
involvement in the work necessary to 
reach settlements and decide on 
remedies. EPA and the state can also 
agree that even if one agency is not 
substantially involved in the work. that 
agency may still sign or concur on the 
settlement or the ROD. In fact. 
§ 300.520(c) of the final NCP provides 
that a state is not foreclosed from 
signing a consent decree if it does not 
participate substantially in the 
negotiations. In addition. a state is not 
required to participate in settlement 
negotiations in order to challenge a 
remedy under CERCLA section 121(£)(2) 
or (3). EPA believes, however, that 
involving the state in auch negotiations 
may reduce the circumstances under 
which a state would resort to a statutory 
challenge. 

Finally, a commenter recommended 
that the NCP grant states that 
participate in settlement negotiations for 
actions taken under CERCLA sections 
106 or 122, the right to review, comment 
on and approve/disapprove work 
undertaken by PRPs. In response, a state 
may participate in settlement 
discussions for actions to be taken 
under sections 106 or 122. The oversight 
activities that may be conducted by a 
state, however, are limited by the extent 
. . . . ~.ich EPA can delegate enforcement 

responsibilities under CERCLA section 
106. States may approve or disapprove 
work by PRPa when conducting an 
enforcement action under atate law. 

Final rule: There is no rule language 
on this issue. 

Subpart G-Trustees for Naturo/ 
Resources 

Section 107(a)(4)(C) of CERCLA 
imposes liaoility for the injury. 
destruction. or loss of a natural 
resource, including the costs of a natural 
resources damage aBBessment. resulting 
from the release of hazardous 
substances. Section 107(f)(1) of CERCLA 
provides that only properly designated 
federal trustees, authorized 
representatives of an affected state, or 
Indian tribes can pursue a section 
107(a)(4)(C) action. Clean Water Act 
(CWA) section 311(f) imposes similar 
liability for discharges of oil and 
hazardous substances into navigable 
waters of the United States. 

Pursuant to section l(c) of Executive 
Order 12580 (52 FR 2923, January 29, 
1987), and in accord with CERCLA 
section 107(f)(2)(A) and section 311(f) of 
the Clean Water Act, the Secretaries of 
Defense. the Interior. Agriculture, 
Commerce, and Energy are among the 
agencies that are designated in the NCP 
as federal trustees for natural resources. 
Those federal trustees act on behalf of 
the President in aSBessing damages to 
natural resources from discharges of oil 
or releases of hazardous substances. 
pollutants. or contaminants. Subpart G 
outlines the designations of federal 
trustees under CERCLA. Although the 
1986 amendments to CERCLA 
necessitated few changes to the NCP 
provisions on natural resources, the 
major objective for this proposed 
revision is to make the subpart more 
readable and understandable to those 
who are not familiar with trustee agency 
authorities. Because the primary 
purpose of this subpart is to list natural 
resource trustee agency designations so 
as to ensure prompt notification as 
required by CERCLA. the proposed 
changes reflect an overriding concern 
that trustee jurisdictions be described as 
accurately as possible. 

Section 301(c) of CERCLA requires the 
promulgation of rules for the assessment 
of damages for injury to, destruction of, 
or loss of natural resources resulting 
from a discharge of oil or a release of a 
hazardous substance under CERCLA 
and the Clean Water Act. Pursuant to 
Executive Order 12580. 1ection tl(d), the 
responsibility to promulgate these 
regulations has been delegated to the 
Department of the Interior (DOI). DOI 
has promulgated rules for the 
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assessment of damages for the injury to, 
destruction of. or loss of natural 
resources (see 43 CFR part 11). Parts of 
those rules were struck down by the 
U.S. Court of Appeals for the District of 
Columbia Circuit on July 14, 1989, and 
remanded to the Department of the 
Interior for further consideration. See 
State ofOhio v. U.S. Department of the 
Interior. 880 F.2d 432 (D.C. Cir. 1989), 
and State ofColorado v. U.S. 
Department of the Interior, 880 F .2d 481 
(D.C. Cir. 1989). 

The use of the procedures described 
in OOl's rule, 43 CFR part 11, is optional. 
However, the results of an assessment 
performed in accordance with the DOI 
rule by .11 federal or state trustee, or 
Indian tribe, if reviewed by a federal or 
state trustee, shall be given the status of 
• rebuttable presumption in an action to 
recover damages for injuries to, 
destruction of, or loss of natural 
resources. Whether or not the 
procedures in 43 CFR part 11 are 
followed, a trustee agency may decide 
to proceed with a range of information 
gathering and other trust-related 
activities. 

The following are summaries of 
comments on the proposed subpart G 
and EPA's responses. 

Name: Section 300.600. Designation of 
federal trustees. 

Existing rule: Section 300.72 of the 
1985 NCP designated those federal 
officials who are to act on behalf of the 
public as trustees of federal natural 
resources. It also described the types of 
resources th3t the agencies manage and 
gave examples of the resources that 
might be under their trusteeship. 

Proposed rule: In the proposed rule 
(renumbered § 300.600). EPA attempted 
to clarify and define as accurately as 
possible the federal agencies 
responsible for specific resources. It did 
this by delineating in the paragraph 
headings the federal agency or type of 
federal agency responsible for natural 
resources. In addition. EPA proposed to 
change the narrative to describe in more 
detail the resources that agencies 
manage and to give examples of 
resources that might be under an 
agency's trusteeship. 

The proposed rule designated the 
Secretary of Commerce as a trustee. The 
proposed rule also provided that the 
Secretary shall act with the concurrence 
of other federal agencies when the 
resources or authorities of other 
agencies are involved. The Secretary is. 
however, a trustee in his own right also, 
pursuant to various statutory 
authorities. 

The proposed rule also described 
federal agency jurisdiction over certain 

natural resources. The 1985 NCP 
designated the Secretary of Commerce 
as the trustee for natural resources in or 
under ''waters of the contiguous zone 
and parts of the high seas • • •."The 
proposed rule includes under the 
Secretary's jurisdiction, the natural 
resources "in or under tidally influenced 
waters, the waters of the contiguous 
zone. the exclusive economic zone, and 
the outer continental shelf • • • ." 

The proposed rule also deleted the 
1985 NCP's (H 300.72(a) and (b)) 
exclusion of lands or resources in or 
under U.S. waters. This was proposed 
because federal trusteeship derives 
primarily from authority to manage or 
protect affected resources regardless of 
where these resources are located. 

Response to comments: 1. Territorial 
sea-definition. One commenter asked 
if subparts D and G will be revised to 
reflect the new definition of "territorial 
sea" in the January 1989 Presidential 
Proclamation. 

The term "territorial sea" is used in 
the NCP only in the definition of 
"conlfEuous zone." "Territorial sea" is 
not defined in the NCP but is defined in 
CERCLA section 101(30) as having the 
same meaning provided in CWA section 
502. This section defines the term 
"territorial sea" as "the belt of the seas 
measured from the line of ordinary low 
water along that portion of the coast 
which is in direct contact with the open 
sea and the line marking the seaward 
limit of inland waters. and extending 
seaward a distance of three miles." On 
December 27, 1988, the President issued 

,a Proclamation (No. 5928, 54 FR 777, 
January 9, 1989) extending the territorial 
sea of the United States to 12 nautical 
miles from the baselines of the United 
States determined in accordance with 
international law. However, the 
Presidential Proclamation provides that 
nothing therein "extends or otherwise 
alters existing federal or state law o; 
any jurtsdiction. rights, legal interests. or 
obligations derived therefrom • • "." 
Therefore, the CWA definition of 
territorial sea bas not been revised by 
this proclamation. Accordingly, EPA 
believes that it is unnecessary to change 
the use of territorial sea in the NCP. 

2. Trustees' authority. One commenter 
stated that trustee actions are 
authorized by CERCLA.. but no specific 
responsibilities are delineated. The 
commenter stated that the main purpose 
of subpart G is to indicate the 
responsibilities of trustees. not to be a 
"plan" or other listing of their activities. 
However. one commenter recognized the 
merit of including in subpart G examples 
of the kinds of activities that OSC/RPMs 
and others could expect of trustees. The 
commenter thought that the purpose of 

the subpart was not clearly understood 
in the preamble and should be clarified. 

Another commenter asserted that 
proposed § 300.600(b) could be 
construed as limiting trustees' activities 
to enumerated activities, and should be 
clarified, since trustees have many 
additional authorities other than those 
enumerated in that section. 

The purpose of subpart G is not to be 
an exclusive listing of the 
responsibilities of natural resource 
trustees, but to better inform the public 
of natural resource trustee designations. 
Proposed § 300.615 outlines some 
responsibilities of all trustees in general 
and federal trustees in particular. 
However, those responsibilities listed 
are not exclusive. Proposed§ 300.615(e) 
lists some actions which may be taken 
by any trustee. Those actions are 
described as including but not being 
limited to certain enumerated actions. 
Nowhere in the preamble to the 
proposed rule or in the proposed rule 
itself is the suggestion that the listed 
activities are the only activities which 
trustees may take. Trustees may act 
pursuant to any other authority they 
have besides the NCP. However, to 
clarify the issue. EPA has changed the 
final rule language in the introduction to 
§ 300.615(c) to read "Upon notification 
or discovery of injury to, destruction of, 
loss of, or threat to natural resources, 
trustees may. pursuant to section 107(f) 
of CERCLA or section 311(f)(5) of the 
Clean Water Act. take the following or 
other actions as appropriate:". The 
addition of "take the following or other 
actions as appropriate" is intended to 
highlight that the enumerated actions 
are not the only actions a trustee might 
take under CERCLA or the Clean Water 
Act. but are only examples of actions a 
trustee might take. EPA has also revised 
the final rule language in the 
introduction to§ 300.615(e) to clarify 
that the trustee is acting pursuant to the 
Clean Water Act and CERCLA. The 
clarification is intended to highlight that 
trustees may also act pursuant to 
whatever authority they have and that 
the examples of responsibilities listed 
stem only from CERCLA and the Clean 
Water Act. EPA has also revised the 
introduction to § 300.615(d) to specify 
that the trustees' authority includes, but 
is not limited to the enumerated actions. 

AB to the comment concerning 
§ 300.000(b). EPA believes that nothing 
in that proposed or final section limits 
the trustees' authority to act in the 
proper circumstances. The section does 
not enumerate all the activities which 
the trustees may undertake, it merely 
describes situations under which they 
may act pursuant to CERCLA and the 
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Clean Water Act. Those situations are 
when "there is injury to, destruction of, 
loss of, or threat to natural resources as 
a result of a release of a hazardous 
substance or a discharge of oil." 
However, to clarify that the rule does 
not limit trustees to act under other 
authorities, EPA is changing the rule 
language in§ 300.600[b] to read that 
trustees are authorized to act "pursuant 
to section 107[f) of CERCLA or section 
311(£)(5) of the Clean Water Act" in the 
listed instances. 

3. Authority ofSecretary of 
Commerce. One commenter believed 
that proposed§ 300.600(b][1) implied 
that the Secretary of Commerce acts on 
behalf of other federal agencies with 
authorities to manage or protect natural 
resources in coastal or marine areas but 
has no management or protection 
authorities himself and suggested that 
the rule language be changed to reflect 
that the Secretary is a trustee in his own 
right. 

Another commenter questioned 
whether the requirement in 
§ 300.600[b][1) that the Secretary of 
Commerce [through NOAA] obtain the 
concurrence of other federal agencies 
before it acts is lawful. The commenter 
noted that this is particularly important 
where a federal agency may be a PRP. 
and may have the incentive to diminish 
the actions of the Department of 
Commerce and therefore reduce its 
potential liability. The commenter urged 
that the "concurrence" requirement be 
dropped. 

Certain natural resources [e.g., within 
coastal and marine areas) are indeed 
under the jurisdiction of the Department 
of Commerce. EPA has clarified final 
§ 300.600(b)(l) to read: "Secretary of 
Commerce. The Secretary of Commerce 
shall act as trustee for natural resources 
managed or protected by the 
Department of Commerce or by other 
federal agencies and that are found in or 
:under waters navigable by deep draft 
vessels, • • • [remainder as 
proposed)." 

Specific natural resources in areas 
under the trusteeship of DOC may also 
be managed or protected un"der statutes 
administered by other federal agencies. 
Therefore, it is appropriate that the 
Secretary of Commerce shall, whenever 
practicable, seek the concurrence of the 
other agency when there is overlapping 
jurisdiction. Such concurrence is not 
required by law, however, and therefore, 
EPA will revise § 300.600(b)[1) to 
eliminate the requirement of mandatory 
concurrence of another federal agency 
before the Secretary of Commerce takes 
an action with respect to an affected 
resource under the management or 
protection of that agency. Instead the 

revised rule provides that the Secretary 
of Commerce shall, whenever 
practicable, seek such concurrence. 

Final role: EPA is revising proposed 
§ 300.600 as follows: 

1. EPA is revising the introduction to 
§ 300.600(b) to make it clear that 
trustees are authorized to act "pursuant 
to section 107(£) of CERCLA or section 
311[f)(5) of the Clean Water Act" given 
the listed circumstances. Trustees may 
also act pursuant to whatever other 
authority they may possess. 

2. Section 300.000[b)(l) is being 
revised to clarify that some natural 
resources are managed or protected by 
the Secretary of Commerce. It is being 
further revised to eliminate the 
requirement of concurrence of another 
federal agency before the Secretary of 
Commerce acts with respect to an 
affected natural resource under the 
management or protection of the other 
federal agency. Concurrence of the other 
federal agency shall be sought whenever 
practicable, pursuant to the revised rule. 

Name: Section 300.610. Indian tribes 
as trustees for natural resources under 
CERCLA. 

Proposed role: For purposes of a 
release or threatened release of a 
hazardous substance which causes the 
incurrence of response costs, the 1986 
amendments to CERCLA provide that an 
Indian tribe may bring an action for 
injury to, destruction of, or loss of 
natural resources belonging to, managed 
by, controlled by, or appertaining to 
such tribe, or held in trust for the benefit 
"f such tribe, or belonging to a member 
of such tribe if such resources are 
subject to a restriction on alienation. 
The proposed rule provided that the 
tribal chairmen (or heads of the 
governing bodies). or other person 
designated by tribal officials, are 
trustees for those natural resources. The 
proposed rule provided that the tribe. if 
it designated a person other than the 
chairman (or head of the tribal 
governing body), notify the President of 
the trustee designation. The tribal 
trustee would have similar 
responsibilities to state and federal 
trustees under the proposed rule. 

Response ta comments: 1. 
Notification-timeliness ofnotice. A 
commenter noted that tribal resources, 
either on or off-reservation. may be 
affected by off-reservation Superfund 
sites. The commenter suggested that the 
NCP should clearly state that tribal 
natural resources trustees must be 
notified when a tribe's resources are 
injured by an oil discharge or a release 
of hazardous substances because early 
and proper notice will help Indian tribes 
protect their limited resource base by 

assuring timely assessments and 
maximum protective efforts. 

EPA realizes that tribal resources, like 
other natural resources, may be affected 
by off-reservation Superfund sites. 
Pursuant to § 300.615(b), trustees are 
responsible for designating to the 
Regional Response Teams [RRTs), for 
inclusion in the Regional Contingency 
Plan. appropriate contacts to receive 
notifications from the on-scene 
coordinators (OSCs)/remedial project 
managers (RPMs) of potential damages 
to natural resources. Therefore. under 
the final rule, if tribal trustees [or the 
Secretary of the Interior, as appropriate) 
have notified the RRT of an appropriate 
contact. they will likely receive the early 
notification they seek. 

2. Trustee designation. A commenter 
wanted EPA to contact affected tribes to 
determine who will serve as tribal 
trustee for Superfund activities. The 
final rule provides that the tribal 
chairmen [or heads of the governing 
bodies) of Indian tribes, or a person 
designated by tribal officials to act on 
behalf of Indian tribes are natural 
resources trustees for certain categories 
of natural resources. For other 
categories of resources, the Secretary of 
the Interior continues to function as 
trustee. 

Normally the tribal chairman (or head 
of the governing body of the tribe) will 
be the natural resource trustee. 
However. tribal officials may choose to 
designate another person as trustee. 
When those officials designate another 
person as trustee, the final rule provides 
that the tribal chairman or heads of the 
tribal governing bodies notify the 
President of the trustee designation. 
EPA in the past has contacted states to 
learn of state trustee designations and 
will contact federally recognized Indian 
tribes to learn of tribal trustee 
designations. 

In contrast to CERCLA. under CW A 
section 311, Indian tribes are not 
trustees and thus may not bring actions 
for injury to natural resources pursuant 
to that Act. For purposes of the Clean 
Water Act and for certain circumstances 
under CERCLA. where the United States 
continues to act as trustee on behalf of 
an Indian tribe, the Secretary of the 
Interior will function as trustee of those 
natural resources for which the Indian 
tribe would otherwise act as trustee. 
Therefore, § 300.610 is being revised to 
eliminate the reference to authority to 
act of an Indian tribe when there ill a 
discharge of oil. 

3. Tribal resources. A commenter 
thought that the proposed rule failed to 
recognize the scope of tribal resources, 
e.g., hunting. fishing. and water rights. 
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EPA's description of natural resources 
in proposed § 300.600 was not intended 
to be an exclusive list, but only to give 
aome examples of natural resources. It 
would be impossible to list every type of 
natural resource. CERCLA section 
101(16) defines "natural resources" as 
including land, fish, wildlife, biota, air, 
water, ground water, drinking water 
supplies, and other such resources 
belonging to the federal government, a 
state. or local government, or an Indian 
tnbe, or if such resources are subject to 
a trust restriction on alienation, to any 
member of an Indian tribe. 

As to the commenter's specific 
concern about hunting. fishing. and 
water rights. EPA believes that those 
rights are not themselves natural 
resources. The game to be hunted, the 
fish to be caught, and the water to be 
used are the resources. not the rights to 
those resources. Therefore, no change to 
rule language is necessary. 

4. Natural resource damage 
assessments. One commenter suggested 
that the language in the preamble to the 
proposed rule (at 53 FR 51460) stating 
that a natural resource damage 
assessment performed by an Indian 
tribe, when reviewed by federal or state 
natural resource trustees. will be 
allowed the rebuttable presumption, 
should be changed.28 The commenter 
suggested that the language should be 
changed to reflect that damage 
assessments performed by Indian tribes 
jointly with federal or state natural 
resource trustees would qualify for the 
rebuttable presumption. The commenter 
noted that similar language is found in 
the preamble to the natural resource. 
damage assessment regulations at 53 FR 
5168 (February 22, 1988). 

EPA agrees with the commenter. 
When federal and state trustees and 
Indian tribes work closely together on 
assessments, such assessments may 
qualify for a rebuttable presumption. 

Final rule: Proposed § 300.610 is 
revised as follows: 

1. The second sentence is revised to 
read: "When the tribal chairman or head 
of the tribal governing body designates 
another person as trustee, the tribal 
chairman or head of the tribal governing 
body shall notify the President of such 
designation." 

.. Section 107(1)(2)(C) or CERCU. providH that 
any detennination or auessment of damagH for 
purpo1e1 of CERCLA or section 311 or the Clean 
Water Act has the force and effect of a ttbuttable 
presumption on behalf of the trustee in any 
administrative or judicial proceeding under 
CERCLA or aection 311 of the Clean Water Act if 
made by a rederal or state trustee in accordance 
with the regulations promulgated under CERa.A 
aection 30J(c). 

2. The last sentence is revised to read: 
''Such officials are authorized to act 
when there is injury to, destruction of, 
loss of, or threat to natural resources as 
a result of a release of a hazardous 
substance." 

Name: Section 300.615. 
Responsibilities of trustees. 

Proposed rule: The proposed rule 
reorganized and substantively changed 
§ 300.74 of the 1985 NCP. It sought to 
provide better information on the 
actions trustees may take to carry out 
their responsibilities. The proposed rule 
required cooperation and coordination 
when there are multiple trustees 
because of coexisting or contiguous 
natural resources or concurrent 
jurisdiction. It also described the 
responsibilities of all trustees in general, 
and of federal trustees in particular. 
Finally, in accord with the amendment 
of CERCLA. the proposed rule deleted 
the option of pursuing claims against the 
Fund for natural resource damage 
assessment and restoration of natural 
resources. 

Response to comments: 1.. 
Coordination- a. Multiple trustees. 
One commenter suggested that the final 
rule should discuss "lead trustee" 
designation and exactly what 
responsibilities and authority the lead 
trustee has for the coordination of 
assessment activities by multiple 
trustees. Another commenter asked if 
three-party agreements among the 
appropriate federal agency. the Indian 
tribe, and the state will be available in 
promoting cooperation. 

EPA believes that it is important that 
only one person (i.e., the lead agency 
OSC or RPM) manage activities at the 
site of a release or potential release. 
When there are multiple trustees, EPA 
recommends that a lead authorized 
official be designated to coordinate all 
aspects of the natural resource damage 
assessment. investigation. and planning. 
including federal trustees' participation 
in negotiations with PRPs as provided 
under CERCLA section 122U)(1). This 
coordination is designed to ensure 
efficient response actions and avoid 
duplication of efforts. 

An authorized official ia a federal or 
state official to whom is delegated the 
authority to act on behalf of the federal 
or state agency designated as trustee, or 
an official designated by an Indian tribe, 
to perform a natural resource damage 
assessment. (See the Department of the 
Interior natural resource damage 
assessment rules at 43CFR11.l4(d).) A 
lead authorized official is a federal or 
state official authorized to act on behalf 
of all federal or state agencies, or an 
official designated by multiple tribes 

when there are multiple tribes, affected 
because of coexisting or contiguous 
natural resources or concurrent 
jurisdiction (43 CFR 11.14(w)). The DOI 
damage assessment rules encourage the 
cooperation and coordination of 
assessments that involve multiple 
trustees because of coexisting or 
contiguous natural resources or 
concurrent jurisdicµon. The DOI 
regulations also contain examples of a 
lead authorized official's responsibilities 
in a damage assessment. He acts as 
coordinator and contact regarclplg all 
aspects of the aHessments and acts as 
final arbitrator of disputes if consensus 
among the trustees cannot be reached 
regarding the development. 
implementation or any other aspect of 
the Assessment Plan. The lead 
authorized official is designated by 
mutual agreement of all the natural 
resource trustees. Pursuant to the 
damage assessment regulations (at 43 
CFR 11.32(a)(1)(ii)(AHD)). if consensus 
cannot be reached on a lead authorized 
official: (1) When the natural resources 
being assessed are located on lands or 
waters subject to the administrative 
jurisdiction of a federal agency. a 
designated official of the federal agency 
shall act as the lead official; (2) when 
the natural resources being assessed are 
located on lands or waters of an Indian 
tribe, an official designated by the 
Indian tribe shall act as the lead official; 
and (3) for all other natural resources for 
which a state may assert trusteeship, a 
designated official of the state agency 
shall act as lead official. 

The final rule suggests that where 
there are multiple trustees, because of 
coexisting or contiguous natural 
resources or concurrent jurisdictions, 
they should coordinate and cooperate in 
carrying out their responsibilities as 
trustees. EPA has substituted the words 
"should coordinate and cooperate" for 
the words "shall coordinate and 
cooperate" in final § 300.6l5(a). EPA has 
made this change because one trustee 
cannot compel another trustee to 
coordinate and cooperate in carrying out 
trust responsibilities, no matter how 
desirable that coordination and 
cooperation might be. However, EPA 
wishes to encourage such coordination. 

Three-party agreements are not 
excluded by the NCP. Therefore. 
coordination and cooperation may 
include three-party agreements if 
necessary to facilitate the 
responsibilities of the trustees. 

b. Investigations. One commenter 
suggested that biological asseHment 
groups or technical aHistance groups 
formed in various EPA regions provide a 
model for coordination that could be 

http:changed.28
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valuable nationwide, and the preamble 
might include mention of these as 
mechanisms to implement CERCLA 
section 104(b )(2). 

Regional planning and coordination of 
preparedness and response actions is 
accomplished through the Regional 
Response Team (RRT). Such 
coordination may include biological 
assessment groups or other technical 
groups. Several EPA regional offices 
already include biological and technical 
assistance groups. Typically the groups 
are comprised of representatives from 
the Department of the Interior, U.S. Fish 
and Wildlife Service, the Department of 
Commerce (NOAA). and state 
departments of environmental 

_conservation under the direction of an 
EPA chairman. 

c. Mandatory coordination. One 
commenter suggested that language in 
proposed§§ 300.615[c), 300.410(g). and 
300.430(b)(7) should be changed to 
delete the words "as appropriate" 
referring to coordination of trustees' 
efforts. This language should be 
strengthened to be consistent with 
CERCLA section 104(b)(2). Such 
coordination would minimize 
duplicative efforts and costs in natural 
resource damage assessments and RJ/ 
FSs, and would lead to more settlements 
under section 122(j). 

Section 104(b)(2) of CERCLA provides 
that the "[P]resident shall • • • seek to 
coordinate the assessments, 
investigations. and planning under this 
section with such federal and state 
trustees." EPA agrees that in most 
places in the final rule the term "as 
appropriate" is not necessary. The term 
is not in section 104(b)(2) and is not 
needed to implement that section. EPA 
will eliminate the term "as appropriate" 
from §§ 300.410(g) and 300.430(b)(7), as 
the commenter requested, as well as in 
H 300.135(j) and 300.305(d). However, 
EPA will retain the term "as 
appropriate" in§ 300.615(c). That 
section discusses the types of actions 
which a trustee may take under 
CERCLA. The trustee may have already 
taken the action or the action may not 
be necessary or desirable. Therefore, it 
is necessary to retain the term "as 
appropriate" in that section. 

EPA has also revised§ 300.315(c) to 
require the OSC to make available to 
the trustee information and 
documentation that can assist the 
trustee in determination of actual or 
potential natural resource injury from oil 
discharges. EPA has added the following 
sentence to the end of§ 300.315(c): "The 
OSC shall make available to the trustees 
of the affected natural resources 
information and documentation that can 
assist the trustee in the determination of 

actual or potential natural resource 
injuries." EPA has revised§ 300.315(c) to 
facilitate coordination between the OSC 
and the trustee, and to make the 
provision on oil discharges consistent 
with the provision on release of 
hazardous substances (see 
§ 300.160(a)(3)). 

As an editorial change, EPA is also 
adding the words "the trustee" in 
§ 300.160(a)(3), so that it reads: 'The 
lead agency shall make available to the 
trustees of affected natural resources 
information and documentation that can 
assist the trustees in the determination 
of actual or potential natural resource 
injuries." The addition of the words "the 
trustees" does not substantively change 
the meaning of the section, but 
emphasizes that the trustees make the 
determination of injury to natural 
resources. 

2. Notification-a. Criteria. A 
commenter suggested that the section on 
trustees should also provide criteria for 
notifying them. 

CERCLA section 104(b)(2) and final 
NCP § 300.615(c) provide criteria for 
notification of trustees. The statute 
requires the President to promptly notify 
appropriate federal and state natural 
resource trustees of potential damages 
to natural resources resulting from 
releases under investigation pursuant to 
section 104(b). Pursuant to § 300.135(c) 
of the final rule, the OSC/RPM shall 
collect pertinent facts about the release, 
including the potential impact on natural 
resources. This information is in tum 
used to comply with§ 300.135(j) and (k). 

b. Not dependent on DSC/RPM. One 
commenter noted that natural resource 
trustee notification should not be 
dependent upon a decision by the OSC/ 
RPM as to whether resources are 
affected by the release. The federal and 
state trustee agencies should be notified 
of the release; trustee agencies have 
both the expertise to determine the 
likelihood of injury to their resources 
and the responsibility for making the 
determination. The commenter 
suggested that this issue should be 
clarified in the preamble to the final rule 
by incorporating the following language: 
'The OSC or lead agency ia responsible 
for ensuring that state and federal 
trustees are notified promptly of natural 
resources that may be exposed to, may 
be at risk from. or may be injured by 
discharges or releases." 

EPA agrees that natural resource 
trustee notification should not be 
dependent upon a decision by the OSC/ 
RPM as to whether resources are 
affected by the release. EPA also agrees 
that the lead trustee should make the 
determination of whether resources 
under its jurisdiction are affected. The 

final rule is unchanged in this regard 
because EPA believes that the final rule 
§ 300.135(j) and (k) adequately address 
the commenter's concern. 

c. Duty to notify mandatory. One 
commenter argued that "as appropriate" 
or other phrases qualifying either the 
responsibility to notify, or the timing of 
notification, incorrectly lead OSCs and 
RPMs to view trustee notification as 
discretionary. The commenter auggested 
that language in the preamble briefly 
explain the intent or limitations of "aa 
appropriate" or similar qualifying 
phrases, such as is done for those same 
phrases in the preamble of subpart Jon 
dispersants, to make it clear that the 
intent of the NCP provision is that 
trustees be notified. 

EPA agrees that the OSC/RPM has 
the mandatory duty to notify the trustee 
of discharges or releases that are 
injuring or may injure natural resources 
under a trustee's jurisdiction. F'mal 
I 300.135(j) codifies this requirement 
The phrase "as appropriate" has been 
deleted from the second sentence of 
§ 300.1350). EPA also inadvertently 
omitted necessary language and 
included unnecessary language in the 
second sentence in proposed 
§ 300.135(j). Therefore, EPA has revised 
that sentence to read: ''The OSC or RPM 
shall seek to coordinate all response 
activities with natural resource 
trustees." The words "seek to" 
coordinate were added to track the 
language of section 104(b)(2). The words 
... • • should consult with the natural 
resources trustee in determining such 
effects and • • ... were deleted from 
the second sentence because those 
words may have implied that the OSC 
had a role in determining whether there 
was injury or potential injury to natural 
resources, when in fact that is a sole 
determination of the trustee. 

3. Damage assessments~. 
Qualifications ofassessor. One 
commenter suggested that pursuant to 
§ 300.615(c)(4), EPA should identify the 
qualifications that must be 
demonstrated for an individual to aasess 
damages following 43 CFR part 11. 

The qualificatjons that must be 
demonstrated for an individual to aaseas 
damages are determined by the trustee. 
The Department of the Interior 
regulations specify how to conduct a 
damage assessment in order to qualify 
for the rebuttable presumption, but the 
qualifications of the person conducting 
that assessment is a question for each 
trustee to determine according to the 
needs of the trustee for the injured 
resources in question. 

b. Negotiations. One commenter 
auggested that the following language, 
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which is similar to DOI's natural 
resource damage assessment rules. be 
included in § 300.615: "State and federal 
trustees are not required to conduct a 
natural resource damage assessment to 
effectively participate in settlement 
negotiations. State and federal trustees 
need not conduct a natural resource 
damage assessment in order to agree to 
a covenant not to sue for natural 
resource damages." 

The preamble to the DOI regulations 
(at 53 FR 5169, February 22. 1988) 
concerning natural resource damage 
assessments contains language noting 
that it is not necessary to conduct a 
damage assessment in order to 
effectively participate in settlement 
negotiations. EPA agrees with the DOI 
position and further believes that such 
an assessment is not a prerequisite to a 
covenant not to sue. Therefore, since the 
preamble to the DOI regulations 
provides the requested change already, 
no change to the NCP rule language is 
necessary. 

c. Duty to perform. A commenter felt 
that the statements in the subpart that 
the federal trustees "will" or "may" act 
pursuant to CERCLA section 107 and 
Clean Water Act (CWA) section 
311(f)(5) attempt to water down the 
direct statutory command in those 
provisions that the trustees "shall" 
assess damages and carry out other 
trusteeship obligations. Another 
commenter suggested that the language 
in§§ 300.600(a) and 300.615(c) that is 
discretionary or unclear should be 
changed to state that the trustees "shall" 
carry out their duties established in 
CERCLA section 107(f) and CWA 
section 311(f)(5). 

Section 107(f)(2)(A) confers authority 
on federal trustees to "act on behalf of 
the public as trustees for natural 
resources under this Act and under 
section 311" of the Clean Water Act and 
to "assess damages" for federal natural 
resource injury, destruction or loss for 
purposes of CERCLA and section 311 of 
the Clean Water Act. Neither CERCLA 
nor the Clean Water Act require trustees 
to perform any other function. Other 
actions which the trustees may perform 
pursuant to CERCLA and the Clean 
Water Act are discretionary, to be 
performed as necessary on a case­
specific basis. 

The language in CERCLA section 
107(f) and section 311(f)(5) of the Clean 
Water Act providing that the trustee 
"shall" act as trustee or "shall" assess 
damages does not require action by the 
trustee. Such language merely means 
that the trustee or his delegee are the 
only persons authorized to act as 
trustees or to assess damages. 
Performance of the functions of a trustee 

is discretionary under CERCLA and the 
Clean Water Act, based on case-specific 
circumstances. Therefore, final 
§ 300.615(c)(3) provides that trustees 
"may, pursuant to section 107(f) of 
CERCLA or section 311(f)(5) of the Clean 
Water Act. take the following or other 
actions as appropriate'', including 
carrying out damage assessments. And 
as noted earlier, a trustee may choose to 
act under other authority in addition to 
sections 107 and 311. 

d. Coordination. A commenter urged 
EPA to insert additional language that 
encourages the lead agency to 
coordinate cleanup levels with natural 
resource damage assessments to the 
greatest extent possible. 

EPA has already done much of what 
the commenter asks in§ 300.430(b)(7) 
(proposed as § 300.430(b)(6)). Pursuant 
to that section the lead agency shall, if 
natural resources are or may be injured 
by the release, ensure that state and 
federal trustees are promptly notified in 
order that the trustees may initiate 
appropriate actions, including those 
identified in subpart G of this part. The 
subsection further requires the lead 
agency to seek to coordinate necessary 
assessments, evaluations, 
investigations, and planning with state 
and federal trustees. As to coordination 
of cleanup levels. EPA believes that the 
decision as to whether selected cleanup 
levels satisfy natural resource trustee 
concerns is a decision for the trustee to 
make. 

4. Funding. A commenter suggested 
that EPA, consistent with legal 
obligations, should construe sections 
111(b)(2J(BJ and 517(c) of SARA to allow 
funding of natural resource damage 
assessments. The commenter urged EPA 
to seek amendment of section 517, if it is 
not possible to provide funding under 
current law. The commenter also noted 
that many states cannot carry out this 
responsibility without financial support 
from the Fund. 

Section 517(c) of SARA prohibits 
expenditures from the Fund to pay 
trustees' claims for natural resources 
damage assessment and restoration of 
natural resources. The SARA conference 
report states, "(T)he conference 
agreement follows the House bill in 
deleting natural resource damage and 
assessment claims as a Superfund 
expenditure purpose." H.R. 99-962. 99th 
Congress, 2d Session, at 321 (October 3, 
1986). 

As to the commenter's request that 
EPA seek amendment of SARA to 
permit funding of natural resource 
damage assessments. EPA does not take 
positions on proposed amendments to 
statutes in rulemaking proceedings. 

5. Federal trustees-covehont not to 
sue. A commenter asserted that while 
the preamble to the proposed rule 
mentions that the OSC/RPMs "shall 
coordinate the federal trustees' 
participation in negotiations with PRPs 
as provided under section 122(j)(1)" (53 
FR 51461), the proposed rule does not 
reflect the language in section 122(j)(l). 
The commenter suggested that a new 
provision be included in § 300.615 to 
provide for: (1) Notification to trustees 
by OSC/RPMs of negotiations with 
PRPs, and (2) covenants not to sue for 
damages to natural resources under the 
trusteeship of a federal trustee. The 
commenter asserted that the proposed 
NCP does not cover section 122 
settlement provisions, but that 
consideration should be given to 
including the requirement in section 
122(j) regarding federal natural resource 
trustee notification of proposed 
settlements with PRPs. The commenter 
added that early decisions as to the 
nature and amount of involvement must 
be made on the basis of available 
information, and that late notification 
and involvement may interfere with the 
ability to pursue natural resource trust 
authorities under CERCLA. 

CERCLA section 122(j)(1) provides 
that "(W]here a release or threatened 
release of any hazardous substance that 
is the subject of negotiations under this 
section may have resulted in damages to 
natural resources under the trusteeship 
of the United States. the President shall 
notify the federal natural resource 
trustee of the negotiations and shall 
encourage the participation of such 
trustee in the negotiations." The fmal 
rule(§ 300.615(d)(2)J already provides 
for trustee participation in negotiations 
between the United States and PRPs to 
obtain PRP-financed or PRP-conducted 
assessments and restorations for injured 
resources or protection for threatened 
resources. The final rule is consistent 
with statutory requirements in CERCLA 
section 122(j). 

The authority of the federal trustees 
contained in proposed and fmal NCP 
§ 300.615(d)(2) to negotiate with a PRP 
already includes discretionary authority 
to agree to a covenant not to sue for 
natural resource damages. However. to 
clarify that authority EPA will revise 
§ 300.615(d)(2) to read that federal 
trustees have authority to agree to 
covenants not to sue, as appropriate. 
CERCLA section 122(j)(2) provides for 
such discretionary covenants if the PRP 
agrees to undertake appropriate actions 
necessary to protect and restore the 
natural resources damaged by the 
release or threatened release of 
hazardous substances. 
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6. States. A commenter suggested that 
the lead agency should have the 
responsibility for notifying state trustees 
of negotiations with PRPs, and 
encouraging .state trustees to participate 
in settlement negotiations. The 
commenter suggested that § 300.615(c) 
should be revised to acknowledge that 
state trustees may participate in 
negotiations as well. 

Section 300.520 of the NCP 

implements CERCLA section 

121(f)(1)(FJ. Section 300.520(a) of the 


• NCP already requires EPA to notify 
states of response action negotiations to 
be conducted by EPA with PRPs during 
each fiscal year."After notification, the 
state then has the responsibility to 
notify its trustees of such negotiations 
and to encourage their participation. 
Pursuant to§ 300.520(b). the state. in 
turn. must notify EPA of such 
negotiations in which it intends to 
participate. Finally. pursuant to 
§ 300.520(c), the state may be a party to 
such settlements. Given the foregoing 
provisions, EPA believes the 
recommended rule change is not 
necessary. 

7. Damages. A commenter suggested 
that the word "damage" should be 
changed to "injury'" when referring to 
"damage'" to natural resources. While 
the relevant statutes and regulations use 
the terms "damages'" and "injury•• in 
different contexts. EPA uses the terms 
as follows for purposes of the NCP. 
"Damages" means the amount of money 
sought by the natural resource trustees 
as compensation for injury to, 
destruction of, or loss of natural 
resources. as set forth in section 107(a) 
or 111(b) of CERCLA. Pursuant to 
CERCLA section 107(a). damages also 
include the reasonable costs of 
assessing injury. destruction or loss of 
natural resources. "Injury" means a 
measurable adverse change, either long­
or short-term, in the chemical or 
physical quality or the viability of a 
natural resource resulting either directly 
or indirectly from exposure to a 
discharge of oil or the release of a 
hazardous substance. "Injury" 
encompasses injury, destruction, or loss 
of natural resources. 

Final rule: Proposed § § 300.615, 
300.135(j), 300.160(a)(3), 300.305(d), 
300.315(c), 300.410(g) and 300.430[b)(7) 
are revised as follows: 

1. Section 300.615(a) has been revised 
to read: 'Where there are multiple 
trustees • • • they should coordinate 
and cooperate in carrying out these 
responsibilities.'' 

z. In final § 300.615[b). the word 

"damages" has been changed to 

"injuries.'· 


3. The introduction to§ 300.615[c) has the NCP" for purposes of cost recovery 
been changed to read as follows: ''Upon actions under CERCLA section 107. 
notification • • • trustees Response to comments: 1. Substantial 
may • • • pursuant to section 107[f) of compliance. EPA received diverse 
CERCLA or section 311[f)(5) of the Clean comments on its proposal to set out 
Water Act take the following or other requirements that must be met by 
actions as appropriate: • • • .'' private parties in order for their actions 

·4. The introduction to § 300.615(d) is to be"consistent with the NCP'" for the 
revised to read: ''The authority of purposes of cost recovery under 
federal trustees includes, but is not CERCLA section 107. Some commenters 
limited to the following actions: • • • " approved of the list of requirements, 

5. Section 300.615(d)(2) has been noting that such a list affords parties 
revised to read: "Participate in some certainty as to what type of 
negotiations • • • threatened response actions will qualify for cost 
resources and to agree to covenants not recovery under section 107: indeed, 
to sue, where appropriate.'' commenters suggested that they would 

6. The introduction to§ 300.615(e) has not undertake cost recovery actions if 
been revised to read: "Actions which they did not have clear guidance on 
may be taken by any trustee pursuant to what constitutes "consistency with the 
section 107({) of CERCLA or section NCP." 
311(£)(5) of the Clean Water Act include, On the other hand. an even greater 
but are not limited to, any of the number of commenters objected to 
following: • • • ." EPA's proposal to define "consistency 

7. Sections 300.135U), 300.305(d), with the NCP" as a long list of largely 
300.410(g) and 300.430[b)(7) are revised procedural requirements. and urged EPA 
to delete the phrase "as appropriate" not to address the issue. A large number 
and to state that "the OSC or RPM shall of commenters expressed the concern 
seek to coordinate all response activities that defendants in private cost recovery 
with the natural resource trustees." litigation will seize on EPA's list as the 

8. A new sentence is added to the end definitive criteria for evaluating 
of§ 300.315(c) on OSCs making consistency with the NCP, and search 
information available to trustees. for even minor discrepancies between a 

9. The word "trustees" is added to private party's actions and the criteria 
§ 300.160(a)(3). in an effort to block a cost recovery 

action. The effect will be to discourage
Subpart H-Participation by Other private party cleanups. They request 
Persons that EPA leave the question of 

The focus of this subpart is on those "consistency with the NCP•. to case-by­
authorities of CERCLA that allow case adjudication in the federal courts. 
persons other than governments to However. assuming the NCP does 
respond to releases and to recover those address this issue, they suggested that 
response costs. Although this subpart is the rule should be clear that all of the 
new, it revises and consolidates - listed elements of NCP consistency need 
provisions from current NCP § 300.25 on not necessarily be met in a given case, 
Nongovemment Participation and and that substantial compliance with a 
§ 300.11 ·on Other Party Responses into given element is sufficient. 
one place in the NCP. Subpart H also Several other commenters argued that 
incorporates the new authorities from EPA's criteria do not belong in the NCP 
CERCLA. as amended, which address as binding rules. A more appropriate 
participation by other persons. The forum is a non-binding guidance 
following discusses comments received document, which can be applied to the 
on the proposed Subpart H and EPA's facts of a particular action. Another 
responses. commenter suggested that "consistency 

Name: Section 300.700(c). Consistent with the NCP" does not require the 
with the NCP. replication of the entire governmental 

Proposed rule: The proposed section cleanup process. Activities that 
revised and consolidated provisions contribute to an effective response 
from the 1985 NCP CH 300.25 and action should qualify for reimbursement, 
300.71). The proposed section provided even if they do not follow precisely each 
that any person may undertake a of the requirements listed in subpart H 
response action to reduce or eliminate a or do not result in a complete cleanup. 
release of a hazardous substance. It also In response, EPA is sympathetic to the 
set out a list of those NCP provisions for perspectives expressed in the comments. 
which compliance would be required in EPA believes that it is important to 
order for a response action by "other encourage private parties to perform 
persons" (i.e., persons who are not the voluntary cleanups of sites, and to 
federal government, a state, or an Indian remove unnecessary obstacles to their · 
tribe) to be considered "consistent with ability to recover their coats from the 
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parties that are liable for the 
contamination. At the same time, EPA 
believes it is important to establish a 
standard against which to measure 
cleanups that qualify for cost recovery 
under CERCLA. so that only CERCLA­
quality cleanups are encouraged. EPA 
has attempted to accomplish both of 
these somewhat divergent goals. 

EPA has continued the tradition of 
identifying the universe of requirements 
which are potentially relevant to private 
party actions (this would not include 
requirements that apply to 
intergovernmental consultation. the 
waiver of applicable requirements of 
other laws, and other provisions that are 
not appropriate for consideration by 
private parties).29 However, EPA agrees 
with commenters that this list should 
not be construed as a fixed list of 
requirements that must be met in order 
for a party to qualify for cost recovery 
under CERCLA section 107(a)(4)(B). 
Thus, in the final rule(§ 300.700(c)(3)), 
strict compliance with that list of NCP 
provisions is not required in order to be 
"consistent with the NCP"; the list is 
provided in§ 300.700(c)(5)-(7) as 
guidance to private parties on ~ose 
requirements that may be pertinent to a 
particular site. 

Instead, in evaluating whether or not 
a private party should be entitled to cost 
recovery under CERCLA section 
107(a)(4)(B). EPA believes that 
"consistency with the NCP" should be 
measured by whether the private party 
cleanup has. when evaluated as a 
whole, achieved "substantial 
compliance" with potentially applicable 
requirements, and resulted in a 
CERCLA-quality cleanup. (CERCI..A 
section 107(a)(4)(B) requires that the 
private party also show that the costs 
incurred were "necessary" cleanup 
costs.) 

EPA believes that this formulation 
achieves two critical goals. First. it 
responds to commenters' concerns that 
rigid adherence to a detailed set of 
procedures should not be required in 
order to recover ·costs under CERCLA 
for private party cleanups. In addition, 
the approach taken today protects EPA's 
interest in ensuring that the benefit of a 
right of action under CERCLA section 
107(a)(4)(B) should only be available for 
environmentally sound cleanups 
-consistent with CERCLA requirements; 

••'There are a number or NCP requlremente that 
do not make 1ense for private parties. such a1 the 
requirements for state &Huranc:n (1300.510). or 
other provi1ion1 related to u1e or the F~d: 
similarly. there are aelr·impoaed re11rlct1om o~ 
pemmental action that are not relevant to pn_vate 
actiona. 1uch a1 the requirement that a site be listed 
on the NPL before Fund-financed remedial action 
may be taken (l 300.42S(b)(l)J. 

in essence, the more lenient "substantial 
compliance" test should not be an 

·invitation to perform low quality 
cleanups. 

In order to achieve a "CERCLA­
quality cleanup," the action must satisfy 
the three basic remedy selection 
requirements of CERCLA section 
121(b)(1}-i.e., the remedial action must 
be "protective of human health and the 
environment," utilize "permanent 
solutions and alternative treatment 
technologies or resource recovery 
technologies to. the maximum extent 
practicable," and be "cost-effective"­
attain applicable and relevant and 
appropriate requirements 
(ARARs)(CERCLA section 121(d)(4)), 
and provide for meaningful public . 
participation (section 117). EPA believes 
that these statutory requirements are 
necessary to the achievement of a 
CERCLA-quality cleanup. (Although 
public participation is not an explicit 
requirement in section 121 on remedy 
selection, EPA believes that it is integral 
to ensuring the proper completion part 
of any CERCI..A cleanup action, as 
discussed below.) These requirements 
are not new additions from the proposed 
rule. Under the proposal, private parties 
were required to strictly comply with the 
detailed provisions of the NCP, 
including provisions codifying these 
statutory mandates (see final rule 
§ 300.430(f)(l)(ii)(A) (protectiveness), (B) 
(ARARs), (DJ (cost-effectiveness), (E) 
(permanence/treatment), and 
§ 300.430(f)(3) (public participation)). 
EPA has simply issued a substantial 
compliance test while at the same time 
identifying several requirements that 
must be met in order to achieve 
substantial compliance. 

EPA's decision to require only 
"substantial" compliance with 
potentially applicable requiremen~. is 
based, in large part, on the recognition 
that providing a list of rigid 
requirements may serve to defeat cost 
recovery for meritorious cleanup actions 
based on a mere technical failure by the 
private party that has taken the 
response action. For example, EPA does 
not believe that the failure of a private 
party to provide a public hearing should 
serve to defeat a cost recovery action if 
the public was afforded an ample . 
opportunity for comment. A substantial 
compliance test is appropriate as well in 
light of the difficulty of ju~ ~hich 
potentially relevant NCP provlSlons 
must be met in any given case. For 
example, in most cases, a full range of 
alternative remedial options should be 
analyzed in detail as part of the 
feasibility study ("FS"), yet in 
appropriate cases, a ''focused" FS-

under which fewer alternative options 
would be studied-may be performed, 
consistent with the NCP (see 
§ 300.430(e)(l)). EPA also recognizes 
that private parties generally will have 
limited experience in performing 
cleanups under the NCP, and thus may 
be unfamiliar with the detailed practices 
and procedures in ~s rather long and 
complex rule; an omission based on lack 
of experience with the Superfund 
program should not be grounds for 
defeating an otherwise valid cost 
recovery action. assuming the omission 
does not affect the quality of the 
cleanup.30 

The decision to define a substantial 
compliance standard for private party 
cost recovery actions under CERCI..A 
section 107(a)(4)(B) is within EPA's 
discretion. CERCLA section 107(a)(4)(B) 
provides that private persons may 
recover only those costs 
"incurred • • • consistent with the 
NCP," and section 105(c) provides that 
the President shall promulgate and 
revise the NCP; thus, the statute directs 
the President to establish requirements 
for private cost recovery actions. In 
exercising that authority, EPA could 
have taken several different approaches 
in the NCP: Establish identical 
requirements for private and 
governmental actions; establish a subset 
of NCP provisions with which private 
party cleanups must comply; or 
alternatively, set a general standard of 
compliance (e.g., "substantial 
compliance") with certain requirements 
for private party cleanups. In response 
to comments, EPA has today elected to 
pursue the third option. 

EPA attempted to identify those NCP 
provisions with which-compliance 
would not be necessary to meet the 
"substantial compliance" test. but • 
concluded that a hard line cannot be 
drawn on these questions, given the 
considerable variability in types of 
response actions, potential ARARs, 
communities, etc. EPA found that what 
may be a significant deviation from 
procedures under one set of 
circumstances may be less serious in 
another (for example, some types of 
contaminants may be 1USceptible to 
only a limited number of remedial 
technologies, resulting in a more limited 

HEPA does not believe that thl1111betantial 
compliance 1tandard will lead to low quality 
deanup1. especially in light or th~ expre11 " 
requirement for a "CERCLA-quabty cleanup. 
However. It mould be noted that even where a "lite 
baa been deaned up "conai1tent with the NCP. 
EPA baa the authority under CERCLA to take 
appropriate actton at the site should future releases 
be discovered or future conditiom so warrant. See 
CERCLA aectiom tOC(a)(t). t05{e). 1%1(c) and 122(1). 

http:cleanup.30
http:parties).29
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analysis of alternatives, and some 
communities may express no interest in 
a site, resulting in fewer public 
meetings). Thus, this determination is 
best left to the courts for a case-by-case 
determination. A private party can, of 
course, ~liminate any risk or uncertainty 
by meeting the full set of requirements 
identified by EPA as potentially relevant 
to private actions (see § 300.700{c){S)­
{7)). 

Z. Not inconsistent with the NCP. One 
commenter asked why§ 300.700(c) 
retains the language "not inconsistent 
with the NCP" when EPA attempted to 
revise this language elsewhere. Other 
commenters opposed EPA's proposal to 
delete the requirement in the current 
NCP (§ 300.7t(a)(2)) that government 
response actions must comply with the 
same list of NCP provisions as private 
parties in order to be "not inconsistent 
with the NCP." They argued that private 
party "consistency" requirements 
should be streamlined and apply to both 
private parties and governmental 
entities. Another commenter suggested 
that a section in the NCP on the meaning 
of the phrase "not inconsistent with the 
NCP," would offer significant 
clarification on what constitutes 
CERCLA responses and lead to the most 
effective use of limited federal funds at 
all sites. Several commenters claimed 
that~'."- applies a double standard by 
specifying steps a private party must 
take but not those that a governmental 
body must take. 

In response. CERCLA section 107(a)(4) 
specifies a different burden of proof for 
actions brought by the federal 
government. states. or Indian tribes than 
for actions brought by private parties. 
Governmental response costs may be 
recovered from responsible parties 
unless they are shown to have been 
incurred "not consistent with the NCP." 
CERCLA section 107(a)(4)(A). By 
contrast, private parties may only 
recover other "necessary" costs incurred 
"consistent with the NCP." The final 
rule reflects this statutory distinction. 

As to the commenters' request that 
EPA further define when costs are "not 
inconsistent with the NCP," several 
points are important to note. First. the 
CERCLA statute itself confirms that the 
President should not be held to a 
standard of strict adherence to all 
provisions of the NCP. Section 121(a) 
states: 

The President shall eelect appropriate 
remedial actions determined to be neceeeary 
to be carried out under eection 104 or aecured 
under section 106 which are in accordance 
with this eection and. to the extent 
practicable, the national contingency plan. 
and which provide for cost-effective 
response. • • • (Emphasis added.) 

The legislative history confirms that this 
aection has special meaning in the 
context of the government's right to 
recover costs "not inconsistent with the 
NCP." AB Senator Chafee stated in the 
debate over the 1986 SARA 
Amendments. 

The legislation states that remedial actiOlll 
selected by the Preeident shall, to the extent 
practicable, comply with the National 
~ntingency Plan [NCP). This language is 
intended ID assure tlral alleged failures to 
comply with the NCP 8hall not be available 
as a defense to any liability in an 
enfo~mentproceeding braushl under 
tll!ction 106 ar 107. [Emphasis added.} 

132 Cong. Rec. S14925 (daily ed.. Oct. 3 
1986).~" • 

Consistent with this language, EPA 
does not believe that immaterial or 
insubstantial deviations from the 
detailed set of NCP provisions should 
serve to defeat a cost recovery action, 
whether federal orprivate (although it 
may influence the amount of costs 
allowed). At the same time, EPA 
believes that given the variability of 
circumstances at Superfund sites, it is 
impossible to define all cases (or to 
establish a fixed rule) for which non­
compliance would be material. Thus, 
whether or not governmental costs can 
be shown to be "not inconsistent with 
the NCP" should be judged by a review 
of the cleanup action as a whole, not 
bas~d on a s.imple review of the cleanup 
agamst the list of NCP provisions. EPA 
believes that the application of these 
principles is properly reserved to the 
courts for resolution on a case-by-case 
basis. 

The concept that de minimis and 
harmless deviations from specific NCP 
provisions should not defeat a cost 
recovery action is consistent with long­
standing judicial principles of harmless 
error and materiality. It is also 
consistent with the tenor and intent of 
the CERCLA statute, that parties who 
are liable for the contamination should 
be held responsible for remediating it 
where a governmental or private party 
undertakes the cleanup (in the face of a 
lack of action by the responsible party) 
it would be inequitable to allow the ' 
responsible party to use minor 
procedural discrepancies to defeat 
reimbursement for an environmentally 
sound cleanup. 

3. Role of the courts. Several 
commenter& a11erted that the criteria 
proposed by EPA attempted to limit the 
discretion of federal courts in 

11 The etatement by Sen. Oiafee gon on to note 
that 1t)he language i• not intended to provide any 
independent authority to EPA or other agenciee to 
fail to apply. to overlook. Ignore or waive any 
atandard. requirement. criteria or limitation 
ntabli1hed under the law." Id. 

determining what constitutes substantial 
compliance with the NCP for making 
CERCLA cost recovery awards. They 
argue that EPA should not by regulation 
~ttempt to est~blish matters that may be 
m dispute entirely between private 
parties. 

In response, section 105 of CERCLA 
provides EPA with considerable 
discretion in establishing its plan for 
responding to releases of hazardous 
substances, pollutants and 
contaminants. There is no requirement 
that EPA promulgate a rule that would 
contain identical standards for 
governmental and private party 
response actions, and indeed. as 
discu1Bed above, that would not make 
sense in areas such as 
intergovernmental coordination and 
Fund balancing. EPA bas also noted that 
due to the variability of site 
circumstances, some provisions may or 
may not be applicable in ~cific cases,• 
and the failure to comply with one or 
more provisions may or may not be 
material. Thus, this rule defines actions 
as "consistent with the NCP" for the 
purposes of section 107(a)(4)(B), when 
the private party cleanup, evaluated as 
a whole, is found to have achieved 
"substantial compliance" with specified 
requirements and resulted in a CERCLA­
quality cleanup; although a provision­
by-provision comparison is not required, 
EPA has provided a list of those NCP 
sections that are potentially relevant to 
private persons. Thus, the final rule 
provides a standard against which to 
measure "consistency with the NCP," 
but does not eliminate the very 
important role of the courts in deciding, 
on a case-specific basis, what costs 
should be awarded to the party that has 
undertaken the cleanup. 

As to the comment that EPA should 
not issue regulations on this matter, EPA 
disagrees that the interpretation of 
section 107(a)(4)(B) is a matter "entirely 
between private parties." F°ll'Bt. the 
government has a strong interest in 
ensuring that cleanup actions that derive 
a benefit from CERCLA section 
107(a)(4)(B}-a statute under the charge 
of EPA-are performed in an 
environmentally sound manner; thus, it 
is appropriate to provide a standard or 
measure of consistency with the NCP. 
EPA also believes that it is an important 
public policy to encourage private 
parties to voluntarily clean up sites, and 
to remove unnecessary obstacles to 
their recovery of costs. Further, as noted 
above, CERCLA directs the President to 
promulgate and revise NCP 
requirements (section 105(c)), and then 
directs that those requirements should 
be used as the standard for private cost 
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recovery (section 107(a)(4)); thus. 
Congress contemplated that EPA would 
issue standards to be used for cost 
recovery actions. 

4. Retroactivity. Some commenters 
expressed the concern that PRPs may 
attempt to impose the new definition of 
"consistency with the NCP.. on private 
cleanups that are already complete or 
underway. They assert that it should be 
made clear that the rule does not apply 
to private response actions initiated 
prior to the effective date of the revised 
NCP. 

In response. EPA does not believe that 
it is appropriate to grandfather cleanups 
that are already "underway." Such a 
position would result in an exemption 
from this rule for actions that were 
initiated prior to the effective date, but 
which may continue for years (such as 
long-term ground-water remediation 
actions). Further, EPA does not believe 
that this issue will pose a serious 
problem to private parties for several 
reasons. First. the rule•s requirement of 
"substantial compliance" with 
potentially applicable NCP requirements 
affords private parties some latitude in 
meeting the full set of revised NCP 
provisions. Second. private parties have 
been on notice for over a year that EPA 
intended to require compliance with the 
principal mandates of CERCLA-those 
required for a "CERCLA·quality 
cleanup... as discussed above-as a 
condition for being "consistent with the 
NCP." (See CERCLA section 105(b), 
directing EPA to incorporate the SARA 
requirements into the NCP; and the 
December 21. 1988 proposed NCP (at 
§ 300.700(c)(3)(i)(H), 53 FR at 51513), 
proposing to list among the requirements 
for "consistency with the NCP .. 
compliance with § 300.430(f)(3)(ii) 
(protectiveness and ARAR compliance). 
(f)(3)(iii) (permanence and treatment. 
and cost-effectiveness). and (f)(2) 
(public participation) (53 FR at 51507)). 

Finally, the requirement for 
"consistency with the NCP.. has been a 
precondition to cost recovery under 
CERCLA section 107 since the passage 
of the statute in 1980, and pursuant to 
the 1985 NCP, consistency with the NCP 
was measured by compliance with a 
detailed list of NCP requirements; thus, 
on-going actions shC>Uld already comply 
with the 1985 provisions. 

5. Public participation. One 
commenter asserted that EPA is 
misapplying statutory requirements by 
stating that private parties must engage 
in the full panoply of public 
participation procedures under 
CERCLA. even though the statute 
imposes these requirements only on 
EPA. Because no governmental actions 
are involved, no public process should 

be required as a precondition of cost 

recovery. 


EPA disagrees. Public participation is 
an important component of a CERCLA­
quality cleanup, and of consistency with 
the NCP. The public-both PRPs and 
concerned citizens-have a strong 
interest in participating in cleanup 
decisions that may affect them. and 
their involvement helps to ensure that 
these cleanups-which are performed 
without governmental supervision --are 
carried out in an environmentally sound 
manner. Thus, EPA has decided that 
providing public participation 
opportunities should be a condition for 
coat recovery under CERCLA. The rule 
does not. however, require rigid 
adherence to a set of procedural 
requirements. For instance, 
§ 300.700(c)(6) (proposed NCP 
§ 300.700(c)(3)(ii)(B)) provides that state 
or local public participation procedures 
may be followed. consistent with the 
NCP, if they provide a substantially 
equivalent opportunity for public 
involvement 

6. CERCLA section 103 reporting 
requiremenL Another commenter 
suggested that EPA has misapplied the 
statutory notification requirements in 
the proposed NCP. According to the 
commenter, the proposal implies that 
any violation of CERCLA's requirement 
to report certain hazardous substance 
releases to the National Response 
Center (NRC) under CERCLA section 
103(a) is grounds for holdirig a 
subsequent response action inconsistent 
with the NCP. The commenter suggests 
that there is no substantive connection 
between the reporting requirement and 
the adequacy of a response action. 

In response, the NCP requires any 
person in charge of a facility or vessel to 
notify the NRC of any releases of 
hazardous substances into the 
environment over a defined reportable 
quantity (see § 300.405(b)). EPA believes 
that this NCP requirement is integral to 
EPA's decision as to whether a 
government-funded or -supervised 
cleanup is necessary at a site. Thus. the 
failure to report such releases to the 
NRC is an appropriate factor to consider 
in evaluating whether a private party 
has acted consistent with the NCP. 

7. Specific comments on consistency 
with the NCP. One commenter 
suggested that rather than cross­
referencing overly broad sections of the 
NCP to describe compliance for cost 
recovery purposes, § 300.700(c)(3) 
should repeat or paraphrase each 
requirement that must be met 

As explained above, the rule attempts 
to aid private parties by identifying 
those provisions that may be relevant to 
voluntary cleanup actions. Repeating 

each such provision in § 300.700 would 
significantly complicate and lengthen 
the section unnecessarily; as the reader 
is clearly referred to the appropriate 
sections by citation. Further, EPA has 
made clear that rigid adherence to every 
potentially relevant provision is not 
required in order to be consistent with 
theNCP. 

Another commenter noted that for 
several of the cross-referenced sections, 
determining which subsection is 
"pertinent to the particular response 
chosen for the particular facility" is very 
difficult 

In response, two genenil points 
require clarification. F°JJ'St. as a threshold 
matter, it appears that the commenter 
may be confused by the roles and 
responsibilities of "other persons" and 
the "lead agency." In a private party 
response action. the private party may 
perform most of the functions of a lead 
agency, except of course, waivers of 
applicable laws, permit waivers, and 
functions related to use of the Fund 
(EPA has identified those sections of the 
NCP that are potentially relevant to 
private party cleanups in§ 300.700(c) 
{5H7)); there is no support agency in a 
private party cleanup action. 

It is also important to repeat that rigid 
compliance with every potentially 
applicable NCP provision is not required 
to establish that a private cleanup 
action was "consistent with the NCP"; 
rather, the substantial compliance test 
outlined above should be applied. With 
these two caveats, EPA has attempted 
to respond to the commentera' concerns 
regarding the potential applicability of 
particular sections of the NCP to private 
party cleanup actions. 

The following are specific examples 
raised by the commenter where more 
specificity on what is required for 
recovery under section 107 is requested. 
EPA's response is included in each 
section. 

a. Natural resource trustees. Must 
private parties coordinate with trustees 
of affected natural resources to 
determine the injury to these resources 
(§ 300.160(a)(3)) or to initiate 
appropriate actions (§ 300.410(8))7 

In response, § 300.160(a)(3) requires 
the communication of information to 
natural resource trustees that may assist 
in the determination of actual or 
potential injury to the resources. Section 
300.410(g) requires notification to the 
trustees when natural resources have 
been or are likely to be damaged, and 
requires the OSC or lead agency to seek 
to coordinate, as appropriate, with 
trustees for the performance of natural 
resource damage assessments, 
evaluations, investigations, and 
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planning. Both sections are within the 
universe of requirements that may 
potentially apply to private party 
cleanup actions, and compliance with 
them may be important to ensuring a 
cleanup consistent with the NCP. 

b. Technology. What precisely must 

private parties do to "encourage the 

involvement and sharing of technology 

by industry and other experts" 

(§ 300.400(c)(7))? 


In response, § 300.400(c)(7) requires 
the lead agency, to the extent 
practicable, to encourage the 
involvement and sharing of technology 
by industry and other experts. EPA 
believes that other persons should seek 
the most appropriate technology and 
expertise for a response action. 

c. ARARs and TBCs. Must private 
parties coordinate with the lead and 
support agencies to identify ARARs, and 
ensure that the two agencies notify each 
other of the ARARs they identified 
(§ 300.400(g)(1) and (5))? What about 
TBCs (§ 301l.400(g)(3))? 

In response, § 300.400{g)(1) and (2) 
require the identification of applicable 
requirements. and relevant and 
appropriate requirements, respectively, 
and specify the criteria upon which to 
determine whether requirements are 
ARARs. Section 300.400(g)(5) requires 
the lead agency and support agencies to 
notify each other as to identified 
ARARs. Although these sections provide 
no specific consultation process for 
coordination of ARARs where there is 
no support agency, EPA encourages 
private parties to notify the agency 
responsible for oversight, if any, of the 
ARARs they have identified, in order to 
ensure that such requirements have 
been properly identified, and in order to 
ensure that a CERCLA-quality cleanup 
will be achieved (which includes the 
attainment of ARARs). Section 
300.400(g)(3) simply states that lead and 
support agencies may, as appropriate, 
identify TBCs for a particular release 
and defines what TBCs are: here again, 
however, it may be advisable for private 
parties to seek the advice of the relevant 
agency as to which guidance documents 
should usually be followed, 

cl. Engineering evaluation/cost 
analysis {EE/CA]. If PA and SI reports 
are required for removals, why isn't an 
EF./CA also required(§ 300.415(b)(4))? 

In response. the preamble to the 
proposed rule correctly excluded 
§ 300.415(b)(5)--relating to time and 
dollar limitations on removal action&-­
from the list of sections that may be 
relevant to cleanups by other persons 
(53 FR at 51461). However, due to a 
typographical error, proposed rule 
§ 300.700(c)(3)(i)(F) mistakenly excluded 
§ 300.415(b)(4}-relating to EF./CA&-­

from the list of potentially relevant 
provisions. This error bas been 
corrected in today's final 
I 300.7oo(c)(5)(vi). 

e. ARARs--exigencies. How does the 
private party determine that the 
"exigencies of the situation" prevent the 
attainment of ARARs during removals 
(§ 300.415(j) (renumbered as § 300.415(i) 
in the final rule)? 

In response, one of the requirements 
for cost recovery under CERCLA section 
107(a)(4)[B), as set out in today's rule, is 
to attain a CERCLA-quality cleanup, 
which includes the requirement to attain 
ARARa-both "applicable 
requirements" and "relevant and 
appropriate requirements." However, 
the NCP allows governmental agencies 
to attain or waive ARARs: in the private 
context, this possibility is more limited. 

Governmental actions are taken under 
the authority of CERCLA, and therefore 
may invoke ARARs waivers under 
CERCLA section 121(d)(4). However, 
private party actions are not carried out 
under CERCLA authority but simply 
seek to take advantage of a right of cost 
recovery provided under CERCLA 
section 107 for certain types of actions: 
therefore, waivers of applicable 
requirements of federal or state law are 
unavailable in such private party 
cleanups. Similarly, the concept of 
complying with applicable requirements 
to the extent practicable for removal 
actions, applies only to actions taken or 
secured by the President (or his 
authorized representative). (In 
,emergency situations where an 
immediate response action is required 
by a private party, noncompliance with 
an applicable requirement should not 
necessarily bar a claim for cost 
recovery.) 

Private parties shall also comply with 
relevant and appropriate requirements. 
However, relevant and appropriate 
requirements do not legally apply of 
their own force to the private party 
actions (see § 300.5); thus, where one of 
the waivers in § 300.430(f)(1)(ii)(C) can 
be justified. it may be appropriate for a 
private party to waive a relevant and 
appropriate requirement. Similarly, 
when undertaking removal actions, a 
private party need only comply with 
relevant and appropriate requirements 
"to the extent practicable"; best 
professional judgment should be used in 
determining which relevant and 
appropriate requirements can 
practicably be met. Private parties also 
have some discretion to decide whether 
requirements are relevant and 
appropriate under the circunatances of 
the release. using the criteria set out in 
I 300.400(g)(2). 

8. Recovery pursuant to other federal 
or state law. A commenter suggested 
that it should be made clear in 
H 300.700(c)(1) and (2) that those 
sections only apply to section 107(a) 
cost recovery actions and not to cost 
recovery actions taken pursuant to other 
federal or state law. The commenter 
believes that the requirement of 
consistency with the NCP for tens of 
thousands of non-NPL. non-CERCLA 
sites and spills for entitlement to cost 
recovery from responsible parties will 
discourage many cleanups normally 
performed under state statutes. 

Another commenter believed that the 
NCP should recognize that cleanups 
done pursuant to non-CERCLA federal 
or state authority can be consistent with 
the NCP. This could be accomplished in 
one or more of the following ways. First. 
as part of its deferral policies, the NCP 
could state that cleanups qualifying for 
deferral are presumptively consistent 
with the NCP. The commenter stated 
that deferral of an NPL site to a state 
government should mean that the 
remedial action is considered to be in 
conformance with the NCP for the 
purpose of cost recovery. This approach 
would provide an incentive for prompt 
settlement. Second, § 300.700(c) could be 
revised to clarify that the list of NCP 
provisions with which a private cost 
recovery plaintiff must comply includes 
the substantially similar provisions of 
other authorities. 

In response to the first comment. it is 
important to note that CERCLA section 
107(a)(4)[B) does not require private 
parties to conduct cleanups consistent 
with the NCP; rather, it establishes a 
right of action under CERCLA for cost 
recovery in those cases where non­
governmental parties have incurred 
necessary response costs consistent· 
with the NCP. The result of not meeting 
this standard is that cost recovery under 
CERCLA may not be available: 
however, this does not mean that the 
action may not proceed, or that cost 
recovery may not be available under 
other federal or state law. Of course, 
even if a party takes a cleanup action 
under an authority other than CERCLA 
(e.g.. RCRA corrective action), it may 
have a right of cost recovery under 
CERCLA section 107 if the action was a 
nece911ary response to a release of 
hazardous substances, and was 
performed consistent with the NCP. 

On the deferral issue, the decision by 
EPA to defer a site from listing on the 
NPL for attention by another authority 
does not represent a determination that 
the response action to be taken will 
presumptively be consistent with the 
NCP. Indeed. EPA policy on deferral 
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contemplates situations in which sites 
that have been deferred may still be 
listed on the NPL for attention under 
CERCLA. e.g.. if the owner/operator 
proves to be unwilling or unable to 
accomplish the cleanup. See, e.g., 53 FR 
30005 (August 9, 1988). Each response 
action taken under another authority 
(e.g~ RCRA) for which cost recovery is 
sought under section 107(a)(4)(B) must 
be justified on a case-by-case basis. As 
to specific comments on a policy of 
deferral to states, EPA has not made a 
decision as to whether, or under what 
circumstances. current deferral policies 
should be expanded to include deferral 
to states. EPA will consider all 
comments concerning deferral to a state 
authority or a non-CERCLA federal 
authority separately from the NCP. 

9. Compliance with state standards/ 
non-ARARs. A commenter asked, if a 
state seeks to require additional 
remediation, in excess of that required 
by EPA (for example. in a section 106 
order or a section 122 consent decree), 
will such remediation be deemed to be 
excessive, inconsistent with the NCP, 
and not available for cost recovery 
under CERCLA section 107(a)(4)(A)? 

In response, there may be situations in 
which additional remediation, while not 
''required.. by the NCP, is "not 
inconsistent with the NCP"; at the same 
time, there may be cases where such 
additional remediation is inconsistent 
with the NCP. Such a determination 
must be made on a case-by-case basis, 
considering the facts of each case. The 
issue is too complex to be resolved by a 
simple statement in the final NCP rule. 

10. Consistency with the NCP­
section 106/section 122 consent decrees. 
A commenter alleged that there is a 
double standard for site cleanups' 
consistency with the NCP, one for 
section 106 orders or section 122 consent 
decrees, another for other persons to be 
consistent with the NCP. with extensive 
technical and public participation 
requirements, many of which may not be 
a part of a potential section 106 order or 
section 1Z2 consent decree. Another 
commenter charged that the proposal 
would create a non-rebuttable 
presumption that severely 
disadvantages defendants in private 
cost recovery actions. 

In response, the final rule requires 
only "substantial compliance" with 
those potentially applicable NCP 
requirements, and a CERCLA-quality 
cleanup, in order for a private party 
action to be consistent with the NCP for 
cost recovery purposes; thus, the 
commenters' concerns (regarding non­
rebuttable presumptions and a stricter 
standard for private party actions) have 
largely been addressed AB to section 

106/122 orders or decrees, those 
documents implement remedies that 
have been selected in accordance with 
CERCLA and the NCP. and they contain 
the cleanup standards necessary for 
consistency with the NCP. EPA believes 
that defendants will have acted 
"consistent with the NCP" when they 
comply with a section 106 order or a 
eection 122 consent decree. 

11. Preauthorization. Section 
300.700(d) provides a process under 
which EPA may, in its discretion. 
preauthorize Fund reimbursement for 
necessary response costs incurred by 
private parties as a result of carrying out 
the NCP. In order'to qualify for 
preauthorization. the requesting party 
must establish, inter alia, that the action 
will be "consistent with the NCP"; this 
ehowing should be site-specific. based 
on an evaluation of the list of potentially 
applicable NCP provisions. Further, 
where a PRP seeks preauthorization, the 
rule provides that the action must be 
carried out pursuant to an order or 
settlement agreement with EPA. In both 
cases, EPA's interpretation of 
"consistency with the NCP" for the 
purpose of CERCLA section 107(a)(4)(B) 
would not override any site-specific 
requirement as part of the 
preauthorization or enforcement 
processes. 

12. Waivers. As discussed above, 
certain provisions of the NCP (and of the 
statute) are not appropriate to private 
party response actions for which cost 
recovery may be sought under CERCLA. 
These include the permit waiver in 
CERCLA section 121(e)(l) (§ 300.400(e)J 
and the waiver of applicable federal or 
state requirements in CERCLA section 
121(d)(4) (NCP § 300.430(f)(l)(ii)(B)J. The 
statute makes clear that those waiver 
provisions are reserved for actions 
carried out by the President (or his 
delegate) or by a state or tribe under 
CERCLA section 104(d)(l), or by a party 
pursuant to an order or decree under 
CERCLA section 106 or 122. The final 
rule has been revised to make clear that 
private parties that qualify for cost 
recovery under CERCLA section 107 are 
not entitled to the permit waiver of 
CERCLA eection 121(e)(l), and may not 
invoke the waivers in CERCLA section 
121(d)(4) for applicable requirements, 
although "relevant and appropriate" 
requirements may be waived upon a 
proper showing under 
§ 300.430(f)(1)(ii)(CJ of this rule. 

Final role: The proposed rule has been 
revised as follows: 

1. In order to more accurately reflect 
the language of CERCLA eections 
107{a)(4)(A) and (B), H 300.700(c)(1) and 
(2) are revised to read: 

(1) Responsible parties shall be liable for 
ell respoiae coats incurred by the United 
States government or a state or an Indian 
tribe not inconaiatent with the NCP. 

(2) Reaponaible parties shall be liable for 
necenary co1t1 of response actions to 
releases of hazardous substances incurred by 
any other person consistent with the NCP. 

z. Consistent with the response to 
comment discussed above, the list of 
NCP provisions that are potentially 
applicable to private parties bas been 
placed in new § 300.700(c)(5H7), and 
consistency with the NCP has been 
defined in revised§ 300.700[c)(3) and 
new§ 300.700{c)(4). Revised 
§ 300.700(c)(3) through (8) are as follows: 

(3) For the purpose of coat recovery under 
section 107(a)(4)(B) of CERCLA: 

(I) A private party response action will be 
considered "consistent with the NCP" if the 
action, when evaluated as a whole. is in 
substantial compliance with the applicable 
requirements in paragraphs (e}(5} and (6) of 
this 1eciton. and results in a CERCLA-quality 
cleanup; 

(ii) Any response action carried out in 
compliance with the terms of an order issued 
by EPA pumiant to section 106 of CERCLA. 
or a ~nsent decree entered into pursuant to 
section 122 of CERCLA. will be considered 
"consistent with the NCP." 

(4) Actions under § 300.700(c)(1) will not be 
considered "inconsistent with the NCP," and 
actions under § 300.700(c)(2) will not be 
considered not "consistent with the NCP," 
based on immaterial or insubstantial 
deviations from the provisions of 40 CFR part 
300. 

(5) The following provisions of this part are 
potentially applicable to private party 
response actions: 

(i) Section 300.150 (on worker health and 
111fety); 

(ii) Section 300.160 (on documentation and 

cost recovery); 


(iii) Section 300.400(c)(1), (4). (SJ, and (7) 
(on determining the neec;! for a Fund-financed 
action); (e) (on permit requirements) except 
that the permit waiver does not apply to 
private party reapome actions; and (g) (on, 
identification of ARARmJ except that 
applicable requirements of federal or state 
law may not be waived by a private p&rty; 

(iv) Section 300.405(b), (c), and (d) (on 
reports of releases to the NRC); 

(v) Section 300.410 (on removal 1ite 
evaluation) except P8J'881'8Pha (e)(S) and (6); 

(vi) Section 300.415 (on removal actions) 
except paragraphs (a)(2), (b)(2l(vill. (b)(S), 
and (f); and including § 300:415(i) with regard 
to meeting ARA.Rs where practicable except 
that private party removal actions must 
alway• comply with the requirementa of 
applicable law; 

(vii) Section 300.420 (on remedial 1ite 
evaluation); 

(viii) Section 300.430 (on RI/FS and 
selection of remedy) except paragraph 
(f)(l)(ii)(C)(B) and that applicable 
requirementl of federa1 or 1tate law maynot 
be waived by a private party: 

(ix) Section 300.435 (on RD/RA and 
operation and maintenance). 
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(6) Private parties undertaking response 
actions should provide an opportunity for 
public comment concerning the selection of 
the response action based on the provisions 
aet out below, or based on substantially 
equivalent state and local requirements. The 
following provisions of this part regarding 
public participation are potentially applicable 
to private party response actions, with the 
exception of administrative record and 
information repository requirements stated 
therein: 

(i) Section S00.155 (on public information 
and community relations); 

(ii) Section 300.US(m) (on community 
relations during removal actions); 

(iii) Section 300.430(c) (on community 
relations during Rl/FS) except paragraph 
(c)(S); 

(iv) Section 300.430(0(2), (3). and (6) (on 
community relations during selection of 
remedy); and 

(v) Section 300.43S(c) (on community 
relations during RD/RA and operation and 
maintenance). 

(7) When selecting the appropriate 
remlj!dial action, the methods of remedying 
releases listed in Appendix D of this part may 
also be appropriate to a private party 
response action. 

(8) Except for actions taken pursuant to 
CERCLA sections 104 or 106 or response 
actions for which reimbursement from the 
Fund will be sought. any action to be taken 
by the lead agency listed in paragraphs ( c)(S) 
through [c)(7) may be taken by the person 
carrying out the response action. 

Name: Section 300.700(c). Actions 
under CERCLA section 107(a). 

Proposed rule: The proposed rule 
summarized the various authorities 
under CERCLA that are available to 
recover the costs of response actions, 
including a section 107(a) cost recovery 
action. Proposed § 300.700(g) also 
provided that implementation of 
response measures by PRPs or by any 
other person does not release those 
parties from liability under section 
107(a), except as provided in a 
settlement under section 106 or 122 of 
CERCLA or a federal court judgment 

Response to comments: 1. Settlement 
policies-a. Mixed funding. One 
commenter suggested that EPA should 
become more forthcoming in providing 
mixed funding in support of settlement 
agreements. Greater use of this authority 
would encourage settlement of cases by 
cooperative parties, even where they do 
not make up a majority of the PRPs. 

EPA supports mixed funding 
arrangements and is sympathetic to the 
commenter's concern that greater use be 
made of mixed funding to accelerate 
settlements. EPA plans increased use of 
mixed funding in appropriate cases. 

b. De minimis parties. A commenter 
suggested that EPA should revise its 
existing de minimis buyout provisions to 
allow earlier resolution of claims against 
de minimis parties. EPA supports 

settlements with de minimis parties and 
plans increased use of settlements with 
de minimis parties in appropriate cases. 

2. Notice. One commenter urged that 
EPA should specifically note in the NCP 
that it is EPA's position that a private 
party need not provide notice to the 
government before instituting a cost 
recovery action because a notice 
requirement serves no significant policy 
goals and can only obstruct private 
cleanups. 

EPA agrees that a private party need 
not provide notice to the government 
before instituting a cost recovery action 
against another private party, but such 
party must provide concurrent notice to 
the government. Pursuant to CERCLA 
section 113(1}. whenever any action is 
brought under CERCLA in a federal 
court by a plaintiff other than the United 
States, the plaintiff must provide a copy 
of the complaint to the Attorney General 
of the United States and to the 
Administrator of EPA. 

3. Ripeness. According to one 
commenter, EPA should urge (in the 
NCP) that plaintiffs should not be 
required to have incurred all of the 
cleanup costs at a site before being 
entitled to bring a section 107 cost 
recovery action. The commenter 
acknowledged that while it is logical to 
require completion of cleanup actions in 
order to protect public health, requiring 
completion as a prior condition to the 
bringing of a cost recovery action could 
have an adverse effect on parties' 
willingness to undertake costly cleanups 
of hazardous waste releases. A party 
may be reluctant to assume all of the 
costs without some judicial assurance 
on the issue of the ultimate liability for 
cost recovery purposes. Few companies, 
the commenter added, have the 
resources necessary to completely fund 
a large, unilateral cleanup, even if they 
expect to be reimbursed. 

In response, EPA agrees with the 
commenter that a cost recovery action 
need not await the incurring of all 
response costs before it may be brought. 
This interpretation is consistent with 
CERCLA section 113(8)(2), which allows 
courts to enter "declaratory judgments" 
on liability that are binding on 
subsequent cost recovery actions under 
CERCLA section 107. Further, as the 
commenter noted, requiring a party to 
incur all costs before bringing a cost 
recovery action may discourage and 
delay cleanups, contrary to the intent of 
Congress that sites be cleaned up 
expeditiously. 

4. Recoverable costs. One commenter 
stated that the NCP should expressly 
provide that the only limitation on the 
nature of recoverable private response 
costs deemed appropriate by EPA is that 

they be consistent with the NCP. 
Because the plaintiff in a cost recovery 
action must bear the initial out-of-pocket 
expenses itself, there is sufficient 
private incentive to conduct cost­
effective response actions. 

EPA disagrees with the commenter 
that the only limitation on appropriate 
recovery be th11.t the costs have been 
incurred consistent with the NCP. 
Pursuant to CERCLA section 
107(a)(4)(B), a person may be liable for 
"any other necessary costs of response 
incurred by any other person consistent 
with the national contingency plan." 
Therefore, plaintiffs must prove that 
costs are both "necessary" and 
"incurred consistent with the NCP." 

5. Standard ofJi'ab11ity. One 
commenter stated that the proposed 
NCP fails to specify the standard of 
liability that ought to be applied by the 
courts in private actions, although courts 
have agreed that strict liability is 
appropriate for government cleanup 
actions under Superfund. The 
commenter alleged that the Act does not 
suggest that c!j.ffering standards of 
liability are appropriate under the 
statute. The commenter argued that as 
long as strict liability is applied in 
government-initiated cases, it should be 
applied as well to private cost recovery 
claims. 

EPA bas long taken the position that 
the liability of potentially responsible 
parties is strict, joint. and several, 
unless they can clearly demonstrate that 
the harm at the site is divisible. This 
standard of liability applies no matter 
whether the plaintiff is governmental or 
private. 

6. Consistency with NCP-political 
subdivisions. One commenter asserted 
that EPA's inclusion of political 
subdivisions of states as parties whose 
actions are presumed to be consistent _ 
with the NCP is contrary to the statute. 
The plain words of the statute indicate 
that only federal and state governments 
and Indian tribes fall within section 
107(a)(4)(A). EPA appears to be 
assuming that local governments are 
subsumed within the definition of states, 
and thus are subject to the same coat 
recovery presumption as states. 
However, there are numerous provisions 
in CERCLA in which states and local 
governments are both separately 
refened to-an illogical result if 
Congress did not truly intend for the 
latter to be considered legally different 
entities from the former. Furthermore, 
these provisions always refened to 
these two entities as states or local 
governments (or political subdivisions of 
states), thereby reinforcing the 
presumption that Congress intentionally 
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differentiated between these two levels 
of government. Therefore, the 
commenter urged, EPA should revise 
proposed § 300.700(c)(1) by deleting the 
text "including political subdivisions 
thereof • • • ." Such a change will 
retain the presumption of consistency 
with the NCP only for those parties for 
whom Congress intended such a 
preference. 

EPA is revising the rule to be 
consistent with the language in section 
107(a)(4)(A). The issue of whether 
political subdivisions can be treated like 
1tates for purposes of cost recovery 
actions under section 107 is a matter to 
be left to the courts. 

'/.Not inconsistent with NCP­
governmental response actions. One 
commenter asserted that EPA should not 
delete language that defines what NCP 
provisions constitute actions to be not 
inconsistent with the NCP (see 53 FR 
51462). The commenter suggested EPA 
should be clear in delineating the "not 
inconsistent with" standard for all to 
see and use on a case-by-case basis 
consistent with the statute. 

EPA believes that it is not necessary 
to define what actions are "not 
inconsistent with the NCP," and would 
leave those determinations to case-by­
case decision-making. The "not 
inconsistent"' standard applies only to 
removal or remedial actions conducted 
by an agency of the federal government, 
a state, or an Indian tribe. Governmental 
bodies. particularly states. may have 
programs similar to the NCP, that 
achieve the same objectives, but are not 
congruent with the NCP in every 
respect. EPA believes that these 
governmental bodies. consistent with 
the statute, should have flexibility to 
implement response actions and bring 
cost recovery actions for those response 
actions as long as the response actions 
are not inconsistent with the NCP, even 
if achieved by different methods. 

8. Treble damages. A commenter 
noted that CERCLA section 107(c)(3) 
currently contains a provision for the 
collection of punitive damages "in an 
amount of at least equal to, and not 
more than, three times" against 
individuals who "without sufficient 
cause" fail to carry out a CERCLA 
section 104 or 106 administrative order. 
The commenter asserted that this 
provision has not been used by EPA to 
recover damages from recalcitrant 
parties who do not respond and 
participate in the cleanup of wastes that 
they are responsible for at a given site. 
The commenter urged that recalcitrant 
parties should not be led to believe that 
the government will not seek to extract 
punitive damages, or they may choose to 
wait for government action at the 

expense of delaying a voluntary 
cleanup. 

The commenter said that treble 
punitive damages are especially 
important where the identifiable 
incremental cost of a response action 
(assumed by a proactive company) 
related to recalcitrant waste volumes 
may be minimal. These damages, when 
compared to a minimal total response 
cost represent an incentive for early 
cooperation by the potential 
recalcitrant, and an incentive for EPA to 
acquire funds to apply to a site 
remediation project. The need for mixed 
funding Superfund financing 
requirements should also be reduced by 
recalcitrant participation. 

The commenter added that EPA's use 
of treble damages in cost recovery 
actions will provide further incentive for 
prompt response actions before and 
after waste sites or other areas are 
listed on the NPL. Such action would 
help to limit the number of sites listed 
on the NPL and encourage independent 
action by both government (e.g., 
municipal) and private parties. 

It has been and continues to be EPA's 
policy that seeking treble damages in 
cost recovery actions against 
recalcitrant parties who fail to comply 
with administrative orders under 
sections 104 or 106 is an important tool 
and EPA considers its use in appropriate 
cases. 

Final rule: Proposed § 300.700[c)(1) is 
revised to delete the reference to 
political subdivisions. 

Name: Section 300.700( e ). Recovery 
under CERCLA section 106(b). 

Proposed rule: The proposed section 
provided that any person may undertake 
a response action to reduce or eliminate 
a release of a hazardous substance, 
pollutant or contaminant. It also 
summarized the various authorities 
under CERCLA that are available to 
recover the costs of response actions. 
Those mechanisms include aection 
106(b)-wherein any person who has 
complied with a section 106(a) order 
may petition the Fund for the 
reimbursement of reasonable costs, plus 
interest. 

Response to comments: 1. Petitions for 
reimbursement One commenter noted 
an error in the rule language in 
§ 300.700(e). The preamble and the rule 
language have conflicting dates. The 
preamble uses an October 17, 1986 date, 
while the rule language uses an October 
10.1986 date. Final§ 300.700(e) has bel!n 
revised to read " • * * after October 
16, 1986 * * * ." 

2. Effective date and waiver in section 
108(b}{2). One commenter noted that 
proposed f 300.700(e) would provide 

that persons who have complied with an 
order "issued after October 17, 1986" 
may petition the Fund for 
reimbursement "unless the person has 
waived that right." The commenter 
stated that neither of the quoted 
limitations is in CERCLA. and both are 
inappropriate attempts to narrow the 
rights of PRPs to claim against the Fund. 
The commenter alleged that the 
reimbursement provision was effective 
as of October 17, 1986, and applied to 
"any order" issued under section 106(a). 
The commenter believed that as long as 
the recipient of the order petitions EPA 
for reimbursement within 60 days after 
completion of the required action, 
reimbursement is potentially available 
under the law. The commenter 
requested that EPA delete the two 
phrases quoted above. 

EPA interpretation of section 106(b)(2) 
is that it applies only to orders issued 
after the date of enactment of SARA. 
i.e., on or after October 17, 1986. That 
interpretation has been upheld in court 
as a reasonable interpretation. (See 
Wagner Seed Co. v. Bush, 709 F .Supp. 
249 (D.D.C.1989).) 

Pursuant to section 106(a), the 
President may issue orders unilaterally 
or on consent. Administrative orders 
issued on consent generally contain a 
waiver of a respondent's rights pursuant 
to section 106(b)(2), therefore the 
reference to "unless the person has 
waived that right." 

Final rule: Proposed § 300.700(e) is 
revised to include the date of October 
16, 1986. 

Subpart I-Administrative Record for 
Selection ofResponse Action 

Subpart I of the NCP is entirely new. 
It implements CERCLA requirements 
concerning the establishment of an 
administrative record for selection of a 
response action. Section 113(k)(1) of 
CERCLA requires the establishment of 
"an administrative record upon which 
the President shall base the selection of 
a response action." Thus, today's rule 
requires the establishment of an 
administrative record that contains 
documents that form the basis for the 
selection of a CERCLA response action. 
In addition, section 113(k)(2) requires 
the promulgation of regulations 
establishing procedures for the 
participation of interested persons in the 
development of the administrative 
record. 

These regulations regarding the 
administrative record include 
procedures for public participation. 
Because one purpose of the 
administrative record is to facilitate 
public involvement, procedures for 
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establishing and maintaining the record 
are closely related to the procedures 
governing public participation. General 
community relations provisions found in 
other parts of the proposed NCP are 
addressed elsewhere in this preamble. 

The following sections discuss the 
major comments received on the 
proposed subpart I and EPA's responses. 

Name: General comments. 
Proposed rule: Subpart I details how 

the administrative record is assembled, 
maintained and made available to the 
public. 

Response to comments: Comments on 
the administrative record regulations 
included the suggestion that the 
preamble provide a general statement 
differentiating between the 
administrative record end the 
information repository. 

EPA agrees that while subpart I 
includes ample information on the 
requirements of the administrative 
record. a brief clarification would help 
to differentiate the record from the 
information repository. 

The information repository includes a 
diverse group of documents that relate 
to a Superfund site and to the Superfund 
program in general. including documents 
on site activities, information about the 
site location, and background program 
and policy guides. EPA requires an 
information repository at all remedial 
action sites and any site where a 
removal action is likely to extend 
beyond 120 days. The purpose of the 
information repository is to allow open 
and convenient public access to 
documents explaining the actions taking 
place at a site. 

The administrative record discussed 
in this subpart, by contrast, is the body 
of documents that forms the basis of the 
agency's selection of a particular 
response at a site, i.e .. documents 
relevant to a response selection that the 
lead agency relies on, as well as 
relevant comments and information that 
the lead agency considers but may reject 
in the ultimate response selection 
decision. Thus, the record.will include 
documents the lead and support agency 
generate, PRP and public comments, and 
technical and site-specific information. 
These documents occasionally overlap 
with those included in the information 
repository. The administrative record 
includes such information as aite­
apecific data and comments, guidance 
documents and technical references 
used in the selection of the response 
action. The information repository may 
include guides to the Superfund process, 
background information. fact sheets, 
preBS releases, maps, and other 
information to aid public understanding 

of a site response, regardless of whether 
the information has bearing on the 
eventual response selection at that site. 

One commenter felt that there was no 
mechanism for PRPs to participate in the 
development of the administrative 
record. In response, PRPs are given a 
chance to participate in the development 
of the administrative record throughout 
its compilation. EPA will make available 
information considered in selecting the 
response action to PRPs and others 
through the administrative record file. 
Interested persona may peruse the 
record file. submit information to be 
included in the administrative record 
file, or may comment on its contents 
during the ensuing public comment 
period. 

Name: Section 300.aoo(a). 
Establishment of an administrative 
record. Section 300.810(a). Contents of 
the administrative record. 

Proposed rule: Section 113(k)(1) of 
CERCLA states that the "President shall 
establish an administrative record upon 
which the President shall base the 
selection of a response action." EPA 
used similar language in§ 300.800(a) of 
the proposed rule: "The lead agency 
shall establish an administrative record 
that contains the documents that form 
the basis for the selection of a response 
action." (Emphasis added.) Section 
300.810(a] states that the 
"administrative record file for selection 
of a response action typically, but not in 
all cases, will contain the following 
types of documents • • •,"followed by 
an enumeration of those documents. 

Response to comments: EPA'a choice 
of the phrase "form the basis" in 
§ 300.BOO(a) drew many comments. The 
comments expressed concern that the 
lead agency would have the discretion 
to include in the administrative record 
only those documents that support 
EPA's selected remedy. 

These comments appear to be based 
on a misunderstanding of what the 
phrase "forms the basis or· means as it 
was used in the proposed rule. The 
statute defines the administrative record 
as the "record upon which the President 
shall base the selection of a response 
action." EPA'a intent in defining the 
record as the file that "contains the 
documents that form the basis for the 
selection of a response action" was 
simply to reflect the statutory language. 
For example, an administrative record 
will contain the public comments 
submitted on the proposed action. even 
if the lead agency rejects the comments, 
because the lead agency ia required to 
consider these comments and respond to 
significant comments in making a final 
decision. Thus, these comments also 

"'form the basis or· the final response 
•election decision. EPA intends that the 
regulatory language defining the 
administrative record file embody 
general principles of administrative law 
concerning what documents are 
included in an "administrative record" 
for an agency decision. As a result. 
contrary to the suggestion of the 
c:ommentera, the proposed definition of 
the administrative record does not mean 
that the record will contain only those 
documents supporting the selected 
response action. · 

A commenter asked that the phrase 
"but not in all cases" be deleted from 
I 300.810(a), or specify the cases where 
documents are excluded from the 
administrative record. EPA believes it la 
better not to attempt to list excluded 
documents in the NCP since EPA cannot 
possibly anticipate all the types of 
documents that will be generated for a 
aite or for future sites, and which of 
these documents should be excluded 
except as generally described in 
I 300.810{b). It should be noted, for 
example, that although a health 
assessment done by ATSDR would 
normally be included in the 
administrative record. it would not be if 
the assessment was generated by 
A TSDR after the response is selected. 

Others commented that certain 
documents should always be included in 
the administrative record. EPA believes 
that only a small group of documents 
will always be generated for every type 
of CERCLA site, since each site is 
unique. Other documents may or may 
not be generated or relevant to the 
selection of a particular response action 
at a site. EPA understands that a 
definitive list of required documents 
would aHist parties in trying to ass.es& 
the completeness of the administrative 
record. but such a list would not be 
practical Different sitea require 
different documents. 

A related group of comments asked 
that the administrative record always 
include certain documents, including, 
specifically, "verified sampling data." 
draft and "predecisional" documents, 
and technical studies. One comment 
stated that "invalidated" sampling data 
and drafts must be part of the 
administrative record in some 
situations. Verified sampling data. i.e .. 
data that have gone through the quality 
asaurance and quality control process, 
will be included in the record when they 
have been used in the selection of a 
response action. "Invalidated" data. Le.. 
data which have been found to be 
incorrectly gathered, are not used by 
EPA in selecting the response action and 
should therefore not be included in the 



8801 Federal Register I Vol. 55, No. 46 I Thursday, March 8, 1990 I Rules and Regulations 

record. These should be distinguished 
from unvalidated data-data that have 
not been through the quality control 
process-which may in limited 
circumstances be considered by the 
agency in selecting the response action. 
It is EPA"s policy to avoid using 
unvalidated data whenever possible. 
Nonetheless. there are times when the 
need for action and the lack of validated 
data requires the consideration of such 
data in selecting an emergency removal 
action. If such data are used, they will 
be included in the record. 

In general, only final documents are 
included in the administrative record 
files. Draft documents are not part of the 
record for a decision because they 
generally are revised or superseded by 
subsequent drafts and thus are not the 
actual documents upon which the 
decision-maker relies. However. drafts 
(or portions of them) generally will be 
included in the administrative record for 
response selection if there is no final 
document generated at the time the 
response is selected and the draft is the 
document relied on. In addition, a draft 
which has been released to the public 
for the purpose of receiving comments is 
also part of the record, along with any 
comments received. 

Similarly, predecisional and 
deliberative documents, such as staff 
notes or staff policy recommendations 
or options papers, do not generally 
belong in the administrative record 
because they merely reflect internal 
deliberations rather than final decisions 
orfactual information upon which the 
response selection is based. However, 
pertinent factual information or 
documents stating final decisions on 
response selection issues for a site 
generally would be included in the 
record. 

Technical studies are also part of the 
record, again, if considered by the lead 
agency in selecting the response action. 
The commenter seems to have 
misinterpreted EPA's intent by assuming 
that only factual portions of a technical 
study are part of the record. The entire 
study, or relevant part of the study, 
should be part of the record. 

Another comment stated that the 
administrative record should include 
any studies on cost, cost-effectiveness, 
permanence, and treatment that underlie 
the record of decision. These studies are 
already part of the remedial 
investigation and feasibility study, 
which is always included in the record. 
Another party stated that sampling 
protocols should be in the 
administrative record. Sampling 
protocols are part of the Rl/FS work 
plan, which is also part of the 
administrative record. And because 

sampling protocols, lilce chain of custody 
documents, are generally grouped 
together, EPA has provided in this 
rulemaking that such grouped or serial 
documents may be listed as a group in 
the index to the administrative record 
file. 

A related comment requested that all 
documents generated by contractors 
should be included in the record. In 
response, any document that forms the 
basis of a response selection decision 
will be included in the administrative 
record. It is iminaterial who develops 
the document-it can be a contractor, 
the public (including a PRP), a state or 
EPA. 

One commenter asked that ARAR 
disputes involving a disagreement over 
whether a requirement is substantive or 
administrative be documented in the 
record. Other comments stated that EPA 
must ensure that complete ARAR 
documentation and documentation of all 
remedial options, not just the selected 
remedy. be placed in the record. Where 
ARAR issues are relevant to response 
selection, lead and support agency­
generated documents and public 
information submitted to the lead 
agency on this issue would be part of 
the record. The record will include 
documentation of each alternative 
remedy and ARAR studied during the 
Rl/FS process. and the criteria used to 
select the preferred remedy during the 
remedy selection process. 

EPA also received several comments 
stating that every document contributing 
to decision-making should be part of the 
administrative record. EPA cannot 
concur in this formulation of the 
administrative record since it is unclear 
what "contributing to" means and that 
phrase may be overly broad. For 
instance, the term "contributing to" 
could be interpreted to include all draft 
documents leading up to a final producL 
These draft documents do not generally 
form the basis of the response selection. 
However, because the administrative 
record includes documents which form 
the basis for the decision to select the 
response action, EPA believes that most 
"contributing" documents will be 
included. 

One comment stated that the hazard 
ranking system (HRS) information 
should be included in the administrative 
record for selection of the response 
action. Specifically, they suggested that 
internal memoranda. daily notes. and 
the original HRS score should be made 
available. The National Priorities Ust 
(NPL) docket is a public docket, and 
already contains the relevant ranking 
information. The information generally 
relevant to the listing of a site on the 
NPL is preliminary and not neceHarily 

relevant to the selection of the response 
action. If, however, there is information 
in the NPL docket that is relied on in 
selecting the response action. it will be 
included in the administrative record. 

Another commenter stated that all 
materials developed and received during 
the remedy selection process should be 
made a part of the record. and stated 
that the NCP CUITently omits inclusion of 
transcripts. As noted above, certain 
documents simply will not be relevant to 
the 1election of response actions. EPA 
will, as required by the statute, include 
in the record all those materials, 
including transcripts, that form the balis 
for the selection of a response action, 
whether or not the materials support the 
decision. 

Several commenters asked that the 
lead agency be required to mail them 
individual copies of documents kept in 
the administrative record. These 
requests included copies of sampling 
data, a copy of any preliminary 
assessment petitions, potential 
remedies. the risk asseHment, a list of 
ARARs. and notification of all future 
work to be done. Commenters also 
asked to be notified by mail when a lead 
agency begins sampling at a site and 
when a contractor is chosen for a 
response action. In addition, many 
asked for the opportunity to comment on 
the documents mentioned above. A 
related comment suggested that EPA 
maintain a mailing list for each site and 
mail copies of key documents in the 
record to every party on the list. 

EPA believes that maintaining an 
administrative record file in two places, 
in addition to a more general 
information repository, with provisions 
for copying facilities reflects EPA's 
strong commitment to keeping the 
affected public, including PRPs, 
informed and providing the opporturuty 
for public involvement in response 
decision-making. Requiring EPA to mail 
individual copies of documents 
available in the record file is beyond 
any statutory requirements, unnecessary 
due to the ready availability of the 
documents in the file. and a severe 
burden on Agency staffend resources. 
Most of the documents requested above 
will generally be available in the 
administrative record for public review 
and copying. Additionally, the lead 
agency should maintain a mailing list of 
intere1ted persons to whom key site 
information and notice of site activities 
can be mailed as part of their 
community relations plan for a site. 

One commenter asked that all PRP 
comments and comments by other 
interested parties be included in the 
record, regardless of their 
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.. significance." EPA will include all 
comments received during the comment 
period in the administrative record, 
regardless of their significance. When 
the lead agency considers comments 
submitted after the decision document 
has been signed, the "significance" of a 
comment has a bearing on whether it 
will be included in the administrative 
record, as specified in I 300.825(c). In 
addition, while EPA is under no legal 
obligation to place in the record or 
consider comments submitted prior to 
the comment period. EPA will generally, 
as a matter of policy. consider 
significant comments submitted prior to 
the comment period, place them into the 
record, and respond to them at an 
appropriate time. However, persons who 
wish to ensure that the comments they 
submitted prior to the comment period 
are included in the record must resubmit 
such comments during th~ comment 
period. 

Final role: Section 300.BOO(a) is 
promulgated as proposed. 

Name: Section 300.BOO(b). 
Administrative record for federal 
facilities. 

Proposed role: Section 300.BOO(b) 
states that the lead agency for a federal 
facility, whether EPA. the U.S. Coast 
Guard, or any other federal agency, 
shall compile and maintain an 
administrative record for that facility. 
When federal agencies other than EPA 
are the lead at a federal facility site, 
they must furnish EPA with copies of the 
record index, in addition to other 
specified documents included in the 
record. The preamble to the proposed 
NCP discussion of§ 300.BOO(b) (53 FR 
51464) states that EPA will establish 
procedures for interested parties to 
participate in the administrative record 
development. and that EPA may furnish 
documents which the federal agency is 
required to place in the record. 

Response to comments: One comment 
stated that EPA should be the custodian 
for administrative records for federal 
facilities, especially where the federal 
facility is a PRP. to avoid any conflict of 
interest in questions of liability or 
litigation. Another comment stated that 
the requirements in I 300.BOO(b) of the 
proposed rule would be burdensome to 
federal agencies in compiling and 
maintaining the record. 

Executive Order 12580 grants federal 
agencies the authority to "establish the 
administrative record for selection of 
response actions for federal facilities 
under their jurisdiction, cuatody or 
control." To avoid the potential for 
conflicts of interest by federal agencies 
who are PRPs and in charge of compiling 
and maintaining the record. EPA retains 

control over the development of the 
record by specifying what goes into the 
record, by supplementing the record and 
by requiring an accounting of what is in 
the record through a report of the 
indexed contents. EPA believes that 
these requirements represent sufficient 
Agency oversight to avoid potential 
conflicts of interest at federal facilities 
while ensuring that federal lead 
agencies remain responsible for 
compiling and maintaining their own 
administrative record. 

EPA is making a minor editorial 
change in I 300.BOO(b)(l) to reflect that 
the federal agency compiles and 
maintains ai: administrative record for a 
facility, and not at a facility, since 
f 300.SOO(a) already provides that the 
record will be located at or near that 
facility. 

Final role: EPA is promulgating the 
rule as proposed. except for the 
following minor editorial change in the 
first sentence of§ 300.800(b)(1): "If a 
federal agency other than EPA is the 
lead agency for a federal facility, the 
federal agency shall compile and 
maintain the administrative record for 
the selection of the response action for 
that facility in accordance with this 
subpart." 

Name: Section 300.BOO(c). 
Administrative record for state-lead 
sites. 

Proposed role: Section 113(k) of 
CERCLA states that the President "shall 
establish an administrative record upon 
which the President shall base the 
selection of a response action." Section 
300.BOO(c), entitled "Administrative 
record for state-lead sites," requires that 
states compile administrative records 
for state-lead sites in accordance with 
theNCP. 

Response to comments: Several 
commenter& believe that the new 
administrative record procedures place 
an onerous burden on the state, and 
request that state requirements such as 
Open Records Acts should be allowed 
as a substitute for compliance with 
subpart L Another commenter 
recommended that states be allowed to 
determine whether a complete 
administrative record is needed at or 
near the site when a site is state-lead 
Where a response is taken under 
CERCLA at a state-lead site, EPA is 
ultimately responsible for the selection 
of a response action. Therefore, under 
section 113(k), EPA must establish an 
administrative record for the CERCLA 
response action at the site, and must. at 
a minimum. comply with subpart L 
There may be many different ways of 
compiling administrative records and 
involving the public in the development 

of the record. Subpart I states the 
minimum requirements for section 
113(k). Lead agencies, including states, 
may provide additional public 
involvement opportunities at a site. In 
response to whether or not states should 
maintain a complete administrative 
record at or near the site, EPA believes 
that states must have such a record in 
order to meet CERCLA section 113(k) 
requirements. 

EPA bas included a minor editorial 
change inf 300.800(c) to reflect that a 
state compiles and maintains an 
administrative record for rather than at 
a given site. 

Final role: EPA is promulgating 
f 300.800(c) as proposed. except for a 
minor editorial change in the first 
sentence as follows: "Ha state is the 
lead agency for a site. the state shall 
compile and maintain the administrativ~ 
record for the selection of the response 
action for that site in accordance with 
this subpart." 

Name: Sections 300.BOO(d) and 
300.800(e). Applicability. 

Proposed role: Section 300.SOO(d) 
states that the provisions of subpart I 
apply to all remedial actions where the 
remedial investigati.ln began after the 
promulgation of these rules, and for all 
removals where the action 
memorandum is signed after the 
promulgation of these rules. Section 
300.BOO(d) also proposes that "[T)his 
subpart applies to all response actions 
taken under section 104 of CERCLA or 
sought. secured, or ordered 
administratively or judicially under 
section 106 of CERCLA." Section 
300.BOO(e) states that the lead agency 
will apply subpart I to all response 
actions not included in§ 300.BOO(d) "'to 
the extent practicable." 

Response to comments: One 
commenter argued that the applicable 
provisions of subpart I should be 
amended to require agencies to comply 
with the subpart for all sites where the 
remedy selection decision was made 
more than 90 days after proposal of the 
revised NCP for comment. Another 
comment stated that§ 300.SOO(e) be 
revised to state that lead agencies must 
comply with subpart I in any future 
actions they take, and that all lead 
agency actions must comply with 
subpart I ''to the maximum extent 
practicable." · 

In response, EPA will adhere as 
closely as possible to subpart I for sites 
where the remedial investigation began 
before these regulations are 
promulgated EPA will not. however, 
require that these sites comply with 
requirements which. because of the 

http:investigati.ln
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timing of the response action relative to 
the promulgation of these rules, cannot 
be adhered to. For example, under the 
final rule the administrative record file 
must be available at the beginning of the 
remedial investigation phase. If these 
regulations are promulgated when a site 
is in the middle of the remedial 
investigation process. and the 
administrative record is not yet 
available, the lead agency cannot at this 
point comply with these regulations. 
Additionally, EPA believes that adding 
language to proposed NCP § 300.SOO(e) 
to state that lead agencies will comply 
with provisions of subpart I in any 
future action after promulgation of the 
new rule is unnecessary and redundant; 
compliance will be legally required. and 
applicability to all future response 
actions is implicit in the rule. Likewise, 
insertion of the word "maximum" before 
the phrase "extent practicable" is 
unnecessary since it would give 
additional emphasis but would not 
1111bstantively change the requirement or 
the meaning of the rule. 

One comment agreed with.EPA's 
interpretation that subpart I applies to 
all response actions "sought. secured or 
ordered administratively or judicially," 
but others disagreed. Several stated that 
the term "judicially" should be deleted 
from ~ 300.800(d) because they argue 
that response actions ordered judicially 
would receive de nova adjudication, 
instead of administrative record review. 
CERCI.A section 113U)(1) states: "In any 
judicial action under this Act, judicial 
review of any issues concerning the 
adequacy of any response action taken 
or ordered by the President shall be 
limited to the administrative record." 
Commenters contend that this section 
does not apply to injunctive actions 
under CERCLA section 106 because 
these are not actions "taken or ordered 
by the President." To the contrary, the 
selection of a response action is a 
"'response action taken • • • by the 
President." Accordingly, section 113(11(1) 
requires that judicial review of the 
response action selected by the agency 
is "limited to the administrative record." 
Further, section 113(j)(2) stipulates that. 
"'in any judicial action under this 
chapter"-whether for injunctive relief, 
enforcement of an administrative order 
or recovery of response costs or 
damage&-a party objecting to "the 
President's decision in selecting the 
response action" must demonstrate, "on 
the administrative record. that the 
decision was arbitrary or capricious or 
otherwise not in accordance with law." 

EPA received several comments 
objecting to EPA's determination that 
judicial review of an endangerment 

assessment be limited to the 
administrative record. They stated that 
as a matter of administrative and 
constitutional law, a finding of imminent 
and substantial endangerment is not an 
issue concerning "the adequacy of the 
response action," as stated in CERCLA 
section 113[)1, and therefore must 
receive de novo review by a court. A 
second comment requested that EPA 
atate in the regulation that review of 
EPA'• expenditures in the 
implementation of a remedy is de nova. 

An assessment of endangerment at a 
site is a factor highly relevant to the 
selection of a response action. and is in 
fact part of the remedial investigation 
(RI) proceas central to the decision to 
select a response action. Therefore, the 
determination of endangerment (which 
will generally be included in the 
decision document) will be included in 
the administrative record for 1election 
of a response action and should be 
reviewed as part of that record. (EPA 
notes that the term "endangerment 
assessment" document has been 
superseded by the term "risk 
assessment" document, and while 
assessments of endangerment at a site 
are still conducted during the RI. it is the 
"risk assessment" document that 
becomes part of the record.) In response 
to the comment that Agency 
expenditures on a response action 
1hould receive de novo review, EPA 
notes that this issue was not raised in 
the proposed NCP, and is therefore not 
addressed in the final rule. 

Final rule: EPA is promulgating the 
rule as proposed. 

Name: Section 300.805. Location of the 
administrative record file. 

Proposed rule: Section 113(k)(1) of 
CERCLA 1tates that "the administrative 
record shall be available to the public at 
or near the facility at issue. The 
President al10 may place duplicates of 
the administrative record at any other 
location." Section 300.805 of the 
proposed NCP provide1 five exemptions 
for information which need not be 
placed at or near the facility at issue: 
Sampling and testing data, guidance 
documents, publicly available technical 
literature, documents in the confidential 
portion of the file, and emergency 
removal actions la1ting leas than 30 
days. 

Response to comments: One 
commenter supported limiting the 
amount of information which must be 
located at or near the 1ite. but many 
commenter& stated that every document 
contributing to decision-making, 
including confidential documents which 
are part of the record. should be located 
at or near the site and agency 

convenience is not a sufficient reason to 
exclude documents from the site. They 
asserted that such exclusions undermine 
active public involvement at the site and 
are contrary to statutory intent Another 
comment stated that requiring the 
administrative record to be kept in two 
places. at a central location and at or 
near the 1ite, runs counter to the 
1tatutory requirement of keeping a 
record only "at or near the facility at 
iSlue." One commenter asked that EPA 
acknowledge that Indian tribal 
headquarters may be a logical place to 
keep the administrative record when a 
Superfund site i1 located on or near an 
Indian reservation. A final comment 
requested that EPA endorse through 
regulatory language that administrative 
records can be kept on microfiche or 
other record management technologies, 
and have the equivalent legal validity to 
paper records. 

Requiring sampling data and guidance 
documents to be placed at the site is 
both unnecessary and. in many cases, 
very costly. Administrative records are 
often kept at public libraries where 
space is limited and cannot 
accommodate voluminous sampling data 
for large, complex sites. Summaries of 
the data are included in the RI/FS, 
which is located at or near the site. In 
addition, requiring publicly available 
technical literature at the site will 
require copying copyrighted material an 
additional expenditure of limited 
Superfund dollars. Moreover, Agency 
experience is that. as yet, relatively few 
people view the administrative record 
file at or near the site or request review 
of the sampling data or general guidance 
documents listed in the index to the site 
file. 

However. EPA has revised the rule to 
specify that. if an individual wishes to 
review a document U.ted in the index 
but not available in the file located at or 
near the site, such document. if not 
confidential, will be provided for 
inclusion in the file upon request. The 
individual will not need to 1Ubmit a 
Freedom of Information Act Request in 
order to have the information made 
available for review in the file near the 
1ite. EPA believes that provision of llUch 
documents in the file near the site upon 
request meets the requirement of 
CERCLA section 113(k) that the record 
be "available" at or near the 1ite. In 
addition. this rule does not bar lead 
agencies from deciding to place this 
information in the site file without 
waiting for a request Lead agencies are 
encouraged to place as much of this 
information at or near the 1ite as 
practical, and to automatically place 
information at sites where there is a 
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high probability that the information 
will be in demand or the information is 
central to the response selection 
decision. 

The confidential portion of the file 
need not be located at or near the site, 
and will not be available upon request 
either at the site or at the central 
location. since the information is not 
available for public review. 

EPA believes that requiring that the 
record be located in two places is 
necessary to ensure both adequate 
public access to the record files and 
better lead-agency control over the 
record documents. The statutory 
requirement in CERCLA section 
113(k)(1) states that the President may 
also place duplicates of the 
administrative record at any other 
location. This section clearly provides 
authority to maintain a second 
administrative record at a central 
location. Section 300.805 of the proposed 
NCP (53 FR 51515) reflects EPA's 
decision to make this statutory option a 
regulatory requirement. A centrally 
located record may offer easier access 
to interested parties located far from the 
response site. 

EPA agrees with the commenter that 
housing the centrally located copy of the 
record at Indian tribal headquarters may 
be appropriate when a Superfund site is 
located at or near an Indian reservation. 
In the 1986 amendments to CERCLA, 
Indian tribes are accorded status 
equivalent to states, and can be 
designated lead agencies for response 
actions, in which case they would also 
be required to compile and maintain the 
administrative record at or near the site. 

Finally, as EPA stated in the preamble 
to the proposed NCP. maintaining the 
administrative record on microfiche is 
already recognized as a legally valid 
and effective practice: "EPA may make 
the administrative record available to 
the public in microform. EPA may 
microform-copy documents that form the 
basis for the selection of a CERCLA 
response action in the regular course of 
business" (53 FR 51465). EPA agrees that 
this should be specified in the rule and 
has added§ 300.BOS(c) accordingly, 
providing that the lead agency may 
make the record available in microform. 

Final role: Section 300.805 is modified 
as follows: 

1. Section 300.BOS(b) is added to the 
rule as follows: "Where documents are 
placed in the central location but not in 
the file located at or near the site, such 
documents shall be added to the file 
located at or near the site upon request. 
except for documents included in 
paragraph (a)(4) of this section." 

2. Section 300.llOS(c) is added to the 

rule as follows: ''The lead agency may 

make the administrative record file 

available to the public in microform." 


3. The 1ection baa been renumbered 

accordingly. 


Name: Sections 300.810(aHdJ. 
Documents not included in the 
administrative record file. 

Proposed rule: Section 300.810(b) 
discusses which documents may be 
excluded from the administrative record. 
Section (c) discusses" privileged 
information that is not included in the 
administrative record. Section 300.810(d} 
di8CU8ses confidential information that 
is placed in the confidential portion of 
the administrative record. 

Response to comments: One 
commenter argued that i 300.810 should 
specifically include an exemption for 
classified documents related to national 
security. While the NCP currently does 
not address the potential conflict 
between national security concerns and 
the requirement to establish a publicly 
accessible administrative record. it is 
not clear that such an exemption could 
be adequately specified by rule or that 
an exemption would appropriately 
resolve this conflict. Section 121(j) 
provides a national security waiver by 
Presidential order of any requirements 
under CERCLA. which can be invoked 
in certain circumstances. Under this 
provision, protection of national 11ecunty 
interests requires case-by-case review 
under section 121(j) and not a blanket 
exemption in the NCP. Nothing in the 
,NCP limits the availability of this 
waiver. 

Another comment received by EPA 
stated that the treatment of privileged 
and confidential documents in the 
records is unfair, because it denies 
access to documents that may be critical 
to the selection of a remedy. EPA has 
provided for a confidential portion of 
the administrative record where 
documents containing, for example, 
trade secrets of companies that have 
developed patented cleanup 
technologies being considered as a 
response selection altemative can be 
kept confidential. To maintain a fair 
balance between the need for 
confidentiality and the public's right of 
review of the record. the lead agency 
must summarize or redact a document 
containing confidential information to 
make available to the greatest extent 
possible critical, factual information 
relevant to the selection of a response 
action in the nonconfidential portion of 
the record. 

A final comment proposed that an 
index to the privileged documents 
should be included in the 

nonconfidential portion of the 
administrative record. EPA agrees, 
believing that an index will let 
interested parties know in general terms 
what documents are included in the 
record without compromising the 
confidential nature of the information 
contained in those documents. 

Finally, EPA is adding a sentence to 
f 300.810(a)(6J to clarify that the index 
can include a reference to a group of 
documents, if documents are 
customarily grouped. This will simplify 
EPA's task without compromising the 
integrity of the record. 

Final rule: 1. EPA is promulgating 
U 300.810(b), (c) and (d) as proposed 
with a minor editorial change to clarify 
the first sentence of i 300.BlO(d). 

2. The following language is added to 
f 300.810(a)(6) to provide for listing 
grouped documents in the 
administrative record file index: "If 
documents are customarily grouped 
together, as with sampling data chain of 
custody documents, they may be listed 
as a group in the index to the 
administrative record file." 

Name: Section 300.815. Administrative 
record file for a remedial action. 

Proposed rule: The term 
"administrative record file" is used 
throughout the proposed NCP. Section 
300.815(a) proposes that the 
administrative record file be made 
available for public inspection at the 
beginning of the remedial investigation 
phase. 

Response to comments: EPA received 
several comments objecting to the 
concept of an administrative record file. 
They objected because there is no 
statutory authority for establishing a 
file, and because they were concemed 
that the lead agency could edit the file, 
specifically by deleting public and PRP 
comments and information that do not 
support the response action ultimately 
chosen by EPA. and that these 
comments and information would not 
remain a part of the final administrative 
record. 

The statute requires the President to 
establish an administrative record. 
Under subpart I of the NCP, the 
administrative record file is ihe 
mechanism for compiling. and will 
contain. the administrative record 
required by section 113(k). One reason 
EPA adopted the concept of an 
administrative record file ls that EPA 
felt that it may be confusing or 
misleading to refer to an ongoing 
compilation of documents as an 
"administrative record" until the 
compilation fa complete. Until the 
response action has been selected. there 
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is no complete administrative record for 
that decision. Thus. to avoid creating the 
impression that the record is complete at 
any time prior to the final selection 
decision, the set of documents is 
referred to as the administrative record 
file rather than the administrative 
record. 

However, this does not mean. as the 
comments appear to suggest. that the 
lead agency may "edit" the 
administrative record file in a manner 
that removes comments and technical 
data simply because they are not 
supportive of the final selection 
decision. Any comments and technical 
information placed in the record file for 
a proposed response action and relevant 
to the selection of that response action. 
whether in support of, or in opposition 
to, the selected response action. become 
part of the administrative record for the 
final response selection decision. Such 
materials will remain in the 
administrative record file, and will 
become part of the final administrative 
record. However, EPA believes that as a 
matter of law documents that are 
erroneously placed in the administrative 
record file (e.g., documents that have no 
relevance to the response selection or 
that pertain to an entirely different site) 
would not necessarily become part of 
the final administrative record. 

EPA received additional comments 
stating that the administrative record 
file should be available before the 
beginning of the remedial investigation 
phase. These comments suggested that 
the file be available: When a site is 
entered into the CERCUS data base: 
when the HRS score is calculated: when 
proposed for inclusion on the NPL: after 
the preliminary assessment report; and 
after the remedial site investigation. 

EPA believes that the point at which a 
site is entered into the CERCUS data 
base is too early to put any information 
which would be relevant to a selection 
of a response action into a record file 
because at this point there has been no 
site evaluation and therefore little 
factual information about the site upon 
which to base a response decision. 
Interested parties can already find any 
information on a site that would be 
included at the point of the HRS scoring 
and placement on the NPL in the NPL 
docket. which is publicly available. The 
preliminary assessment and remedial 
investigation stages of a response are 
premature for making the administrative 

· record available: at these points there is 
little information relevant to response 
selection on which to comment or to 
review. Once the RI/FS work plan is 
approved. and the RI/FS study begins­
including such activities as project 

scoping, data collection. risk assessment 
and analysis of alternatives-there is a 
coherent body of site-specific 
information with relevance to the 
response selection upon which to 
comment. EPA believes that the 
beginning of the RJ./FS phase is the point 
in the process when it makes sense to 
start a publicly available record of 
information relevant to the response 
selection. 

One comment suggested that 
interested persons would have no 
chance to comment on the formation of 
the RJ./FS work plan. The comment 
suggested that the record file should be 
available before the RJ./FS work plan is 
approved. e.g .. with a draft work plan or 
statement of work. EPA disagrees. 
Approved work plans are often 
amended. An interested person may 
comment on the scope or formation of 
the work plan. and such comments can 
be taken into account by the lead 
agency and incorporated into a final or 
amended work plan. Such comments 
must be considered if submitted during 
the comment period on the proposed 
action. 

Final rule: EPA is promulgating 
§ 300.815(a) as proposed. 

Name: Section 300.815. Administrative 
record file for a remedial action. Section 
300.SZO(a). Administrative record file for 
a removal action. · 

Proposed rule: Subpart I requires that 
the administrative record for a remedial 
action be available for public review 
when the remedial investigation begins. 
Thereafter. relevant documents are 
placed in the record as generated or 
received. The proposed regulations also 
require that the lead agency publish a 
newspaper notice announcing the 
availability of the record files. and a 
second notice announcing that the 
proposed plan has been issued. A public 
comment period of at least 30 days is 
required on the proposed plan. Section 
300.820(a) outlines the steps for the 
availability of the record and public 
comment for a non-time-critical removal 
action. EPA solicited comments on a 
proposal currently under consideration 
to require quarterly or semi-annual 
notification of record availability and 
the initiation of public comment in the 
Federal Register. 

Response to comments: Some 
commenters suggested that the use of 
the Federal Register to announce the 
availability of the administrative record 
is too costly or of little or no benefit. 
Several commenters requested 
clarification on how and when the lead 
agency should respond to comments. 
Another stated that lead agencies 
should be enconraged-though not 

reqµired-to respond to early ~mments 
before the fonnal comment period 
begins. 

EPA chose not to require a notice of 
availability of the administrative record 
in the Federal Register in this 
ntlemaking because it is still unclear 
whether the benefits of this additional 
notice outweigh its costs. EPA may 
decide in the futur.e to require this 
additional notice if it determines that 
such notice would improve notification. 

EPA agrees with .commenters that 
clarification is needed u to when the 
lead agency should respond to 
comments. We also agree that the lead 
agency should be encouraged to respond 
to comments submitted before the public 
comment period. EPA generally will 
consider any timely comments 
containing significant infonnation. even 
if they are not received during the 
fonnal comment period. and encourages 
other lead agencies to do so. EPA will 
strive to respond to comments it 
receives as early as possible, and to 
encourage other lead agencies to follow 
suit. However, any lead agency is 
required to consider and respond to only 
those comments submitted during a 
formal comment period. Any other 
comments are considered at the lead 
agency's discretion. EPA has revised the 
language of these sections to reflect the 
policy on consideration of public 
comments submitted prior to public 
comment periods. 

One comment recommended that the 
regulations shoul~ provide how long the 
administrative record must be available, 
and suggested EPA coordinate efforts 
with the National Archives about 
retaining the record as a historical 
record. Another felt that materials were 
not always placed into the record in a 
timely manner, and that the record was 
not always available to the working 
public during evenings and weekends or 
accompanied by a copying machine. 
Similarly. one commenter felt that 
documents should be placed in the 
record when they are generated or in a 
prescribed timeframe of two weeks. 
Another asked that free copies of key 
documents be included in the record. 

EPA believes that the length of time a 
record must be available at or near the 
site will be dependent on site-specific 
considerations such as ongoing activity, 
pending litigation and community 
interest. EPA also believes that 
difficulties sometimes encountered by 
the working public require resolution on 
a site-by-site basis and do not merit a 
change in the proposed NCP language. 
Special provisions may have to be made 
by the records coordinator, with the aid 
of other site team members, including 
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the community relations coordinator or 
regional site manager, to ensure that the 
record location chosen is convenient to 
the public and that copying facilities are 
made available. Using public libraries to 
house the record should promote better 
availability of the record during non­
working hours and on weekends. In 
response to mandating deadlines for 
lead agencies to place documents into 
the administrative record file, Agency 
guidance already directs record 
compilers to place documents into the 
record file as soon as they are received. 
Agency policy additionally prescribes a 
suggested timeframe for placing 
documents in the record file. EPA 
believes that mandatory deadlines in 
the NCP would do little to increase the 
rate at which records are already 
compiled. The decision to place free 
copies of key documents in the record at 
or near the site will be a site-specific 
decision based on the level of 
community interest in these documents. 
Those who wish to make copies of key 
documents or any document contained 
in the administrative record file should 
already have access to copying 
facilities. 

EPA received a comment requesting 
that it publish a joint notice of 
availability of the administrative record 
with a notice of availability of Technical 
Assistance Grants. Another comment 
stated that the removal site evaluation 
and engineering evaluation/cost 
analysis [EE/CA) must be included in 
the record for a non-time-critical 
removal action. 

Publishing notice of the availability of 
the record in tandem with 
announcements of the availability of 
Technical Assistance Grants (TAGs) is 
a good idea where T AGs are available 
for a removal action. The TAGs, 
however, are generally designed to 
support citizen involvement in technical 
issues for sites undergoing remedial 
actions. The one-year, $2 million 
limitations on removals and the limited 
number of alternatives usually reviewed 
make further expense on a technical 
advisor less beneficial than it might be 
for a long-term remedial action. As for 
placing the removal site evaluation and 
F.F./CA in the administrative record, 
EPA agrees that generally such 
documents would be part of the 
administrative record for the removal 
action. 

Finally. EPA is making a minor change 
to the language of I 300.820(a)(4). EPA is 
substituting the term "decision 
document" in place of action 
memorandum to allow for situations 
where the agency's decision document 

for a removal action is not named an 
action memorandum. 

Final role: 1. The second sentences of 
U 300.815(b), 300.820(a)(2) and 
300.820(b)(2) are revised to reflect the 
new language on responding to 
comments as follows: "The lead agency 
is encouraged to consider and respond. 
as appropriate, to significant comments 
that were submitted prior to the public 
comment period." 

2. In I 300.820(a)(4), the term "decision 
document" is substituted for "action 
memorandum." 

3. The remainder of§ 300.820(a) is 
promulgated as proposed. 

Name: Section 300.820(b). 
Administrative record file for a removal 
action-time-critical and emergency. 

Proposed rule: Section 300.820(b) 
outlines steps for public participation 
and administrative record availability 
for time-critical and emergency removal 
responses (53 FR 51516): "Documents 
included in the administrative record 
file shall be made available for public 
inspection no later than 60 days after 
initiation of on-site removal activity," at 
which point notification of the 
availability of the record must be 
published. The lead agency then, as 
appropriate, will provide a public 
comment period of not less than 30 days 
on the selection of the response action. 

Response to comments: Several 
comments suggested that public 
comment requirements under 
I 300.820(b) were unnecessary and 
burdensome, especially the requirement 
to publish a notice of the availability of 
the record. One comment argued that 
requiring public notification of both 
record availability and of a site's 
inclusion on the NPL was unnecessary 
and duplicative. Another comment 
stated that the requirements for public 
notification and public comment are not 
appropriate for all time-critical removal 
actions, and recommended that the 
administrative record be available for 
review only for those time-critical 
removal actions that do require public 
notice and comment. A related comment 
stated that the requirement to publish a 
notice of availability of the 
administrative record for all time-critical 
removal actions be eliminated in favor 
of making the record available but not 
requiring an advertisement or comment 
period, since some time-critical removal 
actions are completed before a public 
comment period could be held. Others 
asked that the public comment period 
become mandatory, or at least 
mandatory for removal activities not 
already completed at the time the record 
is made available. Another comment 
requested that the record become 

available sooner-at least 30 days after 
initiation of on-site removal activity­
because the current 60-day period 
prevented the consideration of any pre­
work comments. A second comment 
supported the fl<kiay period. Finally, a 
commenter argued that it made little 
sense to make the record available after 
60 days for an emergency response 
because the on-scene coordinator (OSC) 
report containing most of the response 
information isn't required to be 
completed until one year following the 
response action. 

In general, the public participation 
requirements under I 300.820(b) are 
designed to preserve both the flexibility 
and discretion required by the lead 
agency in time-critical removal action 
situations as well as EPA's commitment 
to encouraging public participation and 
to keeping an affected community well­
informed. EPA believes the notification 
and comment periods required in 
I 300.820(b) provide for both Agency 
flexibility and meaningful public 
involvement. The regulatory language 
stating that "The lead agency shall, as 
appropriate, provide a public comment 
period of not less than 30 days" 
provides the lead ageJ'l.cy needed 
flexibility when the emergency nature of 
circumstances makes holding a 
comment period infeasible. 

While EPA believes that it is 
necessary to announce the availability 
of the administrative record for time­
critical and emergency removal actions 
as well as non-time-critical actions, EPA 
believes that requiring establishment of 
the administrative record and publishing 
a notice of its availability 30 days after 
initiating a removal action in all cases, 
instead of "no later than 60 days after 
initiating a removal action," as 
proposed, would be somewhat 
premature. It has been EPA's experience 
that it often takes 60 days to stabilize a 
site (i.e., those activities that help to 
reduce, retard or prevent the spread of a 
hazardous substance release and help to 
eliminate an immediate threat). EPA 
believes that the overriding task of 
emergency response teams during this 
critical period must be the undertaking 
of necessary stabilization. rather than 
administrative duties. Compiling and 
advertising the record before a site bas 
become stabilized would divert 
emergency response teams from 
devoting their full attention to a 
response. EPA believes that such 
administrative procedures are better left 
for after site stabilization. 

Public notice requirements for 
announcing the availability of the 
administrative record and for a site's 
inclusion on the NPL are not duplicative, 

http:ageJ'l.cy
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but notify the public of two very 
different decisions. Removal actions do 
not always take place at sites on the 
NPL. therefore, the notice requirements 
are obviously not duplicative for these 
removal actions. For remedial sites that 
are on the NPL. the administrative 
record need not be established for some 
time after listing on the NPL. so 
publishing a notice of the availability of 
the record would be esaential to make 
the affected public cognizant of site 
progress and their opportunity for 
review of documents included in the 
record. 

Lastly, the procedures specified in 
I 300.820(b) are applicable to an 
emergency removal that starts and 
finishes within 60 days. However, as 
provided in§ 300.820(b)(2). a comment 
period is held only where the lead 
agency deems it appropriate. But 
because the administrative record is an 
avenue for public information as well as 
for public comment, EPA also believes 
that even if the action is completed 
before the record file is made available, 
it is still appropriate to make the record 
available to the public. There is also no 
inherent contradiction in the OSC report 
being available one year after 
completion of the response action while 
the administrative record becomes 
available 60 days after initiation of on­
site activities. Since the OSC report is a 
summary of the site events and is not a 
document which is considered in the 
selection of response action, it is not 
generally included in the administrative 
record. 

Final rule: EPA is promulgating 
§ 300.820(b) as proposed, except that: 

1. The second sentence of 
§ 300.820(b)(2) is revised on responding 
to public comments as described above. 

2. Section 300.820(b)(3) is revised 
consistent with § 300.820(a)(4); the term 
"action memorandum" is changed to 
"decision document.'' 

Name: Section 300.825. Record 
requirements after decision document is 
signed. 

Proposed rule: Section 300.825 
describes situations where documents 
may be added to the administrative 
record after the decision document is 
aigned. Documents may be added to a 
record in the following circumatances: 
When the document addresses a portion 
of the decision which the decision 
document does not address or reserves 
for later; when the response action 
changes and an explanation of 
aignificant differences or an amended 
decision document is issued; when the 
agency holds additional public comment 
periods after the decision is signed; and 
when the agency receives comments 

containing "significant information not 
contained elsewhere in the record which 

· could not have been submitted during 
the public comment period which 
substantially support the need to 
significantly alter the response action" 
(53 FR 51516). In addition, aubpart E of 
the proposed NCP discusses ROD 
amendments and Explanations of 
Significant Differences. Explanations of 
Significant Differences may be used for 
significant changes which do not 
fundamentally change the remedy, and 
do not require public comment ROD 
amendments must be used for 
fundamental changes. and require a 
public comment period 

Response to comments: One 
commenter asked that subpart I reflect 
the factors consistently applied by 
courts when determining whether the 
record should be supplemented, 
including such criteria as Agency 
reliance on factors not included in the 
record, an incomplete record, and strong 
evidence that EPA engaged'in improper 
behavior or acted in bad faith. A related 
comment stated that since general 
principles of administrative.Jew apply to 
administrative record restrictions and 
supplementing the record, language 
limiting supplementing the record should 
be deleted from the NCP. EPA believes 
that including specific tenets of 
administrative law governing 
supplementing of the record in the NCP 
itself is unnecessary. These tenets apply 
to record review of response actions 
whether or not they are included in the 
NCP. The requirements of§ 300.825(c) 
do not supplant principles on 
supplementing administrative records. 

Another comment recommended that 
EPA permit the record to be 
supplemented with any issue contested 
by a PRP. while granting an objective 
third party the ability to accept or reject 
record supplements. EPA already 
requires that any documents concerning 
remedy aelection submitted by PRPs 
within the public comment period be 
included in the record. All significant 
evidence submitted after the decision 
document is complete is already 
included in the record, so long as it 
meets the requirements of§ 300.825(c), 
is not included elsewhere in the record, 
could not have been submitted during 
the public comment period, and supports 
the need to significantly alter the 
response action. EPA believes these 
criteria are reasonable and do not 
require the use of a third-party 
arbitrator. 

One comment stated that all PRP 
aubmissions must be placed in the 
record in order to protect a party's due­
process right to be heard. EPA disagrees 
that all PRP submissions to the lead 

agency must be placed in the record in 
order to protect the party's due proceBB 
rights. The process provided in the 
rule&-including the notice of 
availability of the proposed plan and the 
administrative record for review, the 
availability of all documents underlying 
the response selection decision for 
review throughout the decision-making 
process, the opportunity to comment on 
the proposed plan and all documents in 
the administrative record file, the 
requirement that the lead agency 
consider and respond to all significant 
PRP comments raised during the 
comment period. the notice of significant 
changes to the response selection, and 
the opportunity to submit. and 
requirement that the lead agency 
consider. any new significant 
information that may substantially 
support the need to significantly alter 
the response selection even after the 
selection decision-is sufficient to 
satisfy due proceBS. Moreover, the 
opportunity provided for PRP and public 
involvement in response selection 
exceeds the minimum public 
participation requirements set forth by 
the statute. Placing a reasonable limit on 
the length of time in which comments 
must be submitted, and providing for 
case-by-case acceptance of late 
comments through§ 300.825(c), does not 
infringe upon procedural rights of PRPs. 

One commenter asked that the 
permissive "may" in§ 300.825(a) be 
changed so there is no lead-agency 
discretion over whether to add to the 
administrative record documents 
submitted after the remedy selection, 
and stated that additional public 
comment periods as outlined in 
§ 300.825(b) should not be only at EPA's 
option. A related comment stated that 
the multiple qualifiers in§ 300.825(c), 
including the phrases "substantially 
aupport the need" and "significantly 
alter the response action" (53 FR 51516), 
grant EPA overly broad discretionary · 
powers over what documents may be 
added to the record. The commenter 
suggests deleting the word 
"aubstantially," as well as stating that 
all comments, even those disregarded by 
EPA. should be included in the record 
for the purpose of judicial review. EPA 
disagrees that the word "may" in either 
f 300.825(a) or§ 300.825(b) is too 
permiBBive. Section 300.825(b) of the 
proposal was simply intended to clarify 
the lead agency's implicit authority to 
hold additional public comment periods, 
in addition to those required under 
subpart E for ROD amendments, 
whenever the lead agency decides it 
would be appropriate. Because these 
additional comment periods are not 
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required by statute or regulation, the 
"permissive" language simply reflects 
the lead agency's discretion with respect 
to these additional public involvement 
opportunities. Similarly, lead-agency 
discretion to add to the administrative 
record documents submitted after a 
decision document has been signed 
provides the lead agency the option to 
go beyond the minimum requirements 
for public participation outlined in the 
statute. In response to requests to delete 
the qualifiers in § 300.825(c), this 
language is intentionally designed to 
define carefully the circumstances in 
which EPA must consider comments 
submitted after the resronse action has 
been selected. This standard recognizes 
CERCLA's mandate to proceed 
expeditiously to implement selected 
response actions, but also recognizes 
that there will be certain instances in 
which significant new information 
warrants reconsideration of the selected 
response action. Section 300.825(c) is 
intended to provide a reasonable limit 
on what comments EPA must review or 
consider after a decision has been made. 

Several commenters requested that 
PRPs not identified until after the close 
of the public comment period should be 
allowed an opportunity to comment on 
the record within 60 days of EPA's 
notification of potential liability. EPA 
makes significant efforts to involve PRPs 
as early in the process as possible. 
When PRPs are identified late in the 
process. they may provide EPA with 
comments at that time. EPA will 
consider comments which are submitted 
after the decision document is signed in 
accordance with the criteria of. 
§ 300.825(c). This is true no matter when 
the PRP is identified in the process. EPA 
believes that the current rule is 
sufficient for granting these late­
identified PRPs the opportunity for 
submitting late comments for the record. 

One commenter stated that new 
information that confirms or 
substantiates prior public comment 
should be made part of the record, even 
after a ROD is signed. EPA is not 
required by statute or regulation to 
consider these comments, although a 
lead agency may, and frequently does. 
consider post-ROD comments it 
considers to be significant-in which 
case both the comment and the lead 
agency's response are part of the record. 

Finally, EPA is making a minor change 
to § 300.825(b) on additional public 
comment periods to clarify that. in 
addition to comments and responses to 
comments, documents supporting the 
request for an additional comment 
period, and any decision documents 
would be placed in the administrative 

record file. Although this ia what EPA 
intended in the proposal, a clarification 
is necessary to ensure consistency. 

Final rule: EPA is promulgating 
I 300.825 as proposed except for an 
addition to the last sentence of section 
(b) as follows: "All additional comments 
submitted during such comment periods 
that are responsive to the request. and 
any response to these comments. along 
with documents supporting the request 
and any final decision with respect to 
the issue, shall be placed in the 
administrative record file." 

Subpart ]-Use ofDispersants and 
Other Chemicals 

The following sections discuss 
comments received on subpart Jand 
EPA's responses. 

Name: Sections 300.900-300.920. 
General. 

·Existing rule: Section 300.81 described 
the purpose and applicability of existing 
subpart H (now subpart n. and § 300.82 
defines the key terms used in the 
regulation. Section 300.83 provides that 
EPA shall maintain a schedule of 
dispersants and other chemical or 
biological products that may be 
authorized for use on oil discharges 
called the "NCP Product Schedule." 

Section 300.84 sets forth the 
procedures by which an OSC may 
authorize the use of products listed on 
the NCP Product Schedule. The section 
provides that an OSC, with concurrence 
of the EPA representative to the RRT 
and the concurrence of the state(s) with 
jurisdiction over the navigable waters 
(as defined by the CWA) polluted by the 
oil discharge, may authorize the use of 
dispersants, surface collecting agents, 
and biological additives listed on the 
NCP Product Schedule. 

This section also provides that if the 
OSC determines that the use of a 
dispersant. surface collecting agent. or 
biological additive is necessary to 
prevent or substantially reduce a hazard 
·to human life. and there is insufficient 
time to obtain the needed concurrences, 
the OSC may unilaterally authorize the 
use of any product. including a product 
not on the NCP Product Schedule. In 
such instances, the OSC must inform the 
EPA RRT representative and the 
affected states of the use of a product as 
soon as possible and must obtain their 
concurrence for the continued use of the 
product once the threat to human life 
has subsided. This provision eliminates 
delays in potentially life-threatening 
situations. such as spills of highly 
flammable petroleum products in 
harbors or near inhabited areas. 
Although they will not be listed on the 
Schedule, this section also provides for 

authorization of the use of burning 
agents on a case-by-case basis. The use 
of sinking agents is prohibited. 

Section 300.84 explicitly encourages 
advance planning for the use of 
dispersants and other chemicals. The 
OSC is authorized to approve the use of 
dispersants and other chemicals without 
the concummce of the EPA 
representative-to the RRT and the 
affected states if these parties have 
previously approved a plan identifying 
the products that may be used and the 
particular circumstances under which 
their use is preauthorized. 

Section 300.85 details the data that 
must be submitted before a dispersant. 
surface collecting agent, or biological 
additive may be placed on the NCP 
Product Schedule. Section 300.86 
describes the procedures for placing a 
product on the Product Schedule and 
also sets forth requirements designed to 
avoid possible misrepresentation or 
misinterpretation of the meaning of the 
placement of a product on the Schedule. 
including the wording of a disclaimer to 
be used in product advertisements or 
technical literature referring to 
placement on the Product Schedule. 

Appendix C details the methods and 
types of apparatus to be used in carrying 
out the revised standard dispersant 
effectiveness and aquatic toxicity tests. 
Appendix C also sets forth the format 
required for summary presentation of 
product test data. 

Proposed rule: Proposed subpart Jis 
very similar to subpart H and contains 
only minor revisions. Section numbers 
and references to other sections and 
subparts have been changed where 
appropriate. Technical changes and 
minor wording changes to improve 
clarity have also been made. 

Definitions formerly presented in 
subpart H have been moved to subpart 
A. and a new definition has been added 
for miscellaneous oil spill control 
agents. Accordingly, a list of data 
requirements for miscellaneous spill 
control agents is proposed to be added 
to § 300.915. The definition for navigable 
waters is as defined in 40 CFR 110.1. 

Section 300.910, which addressed 
MAuthorization of use," was modified 
slightly in the proposed regulation to 
emphasize the importance of obtaining 
concurrence for the use of dispersants 
and other chemicals from the 
appropriate state representatives to the 
Regional Response Team (RRT) and the 
DOC/DOI natural resource trustees "as 
appropriate." 

Response to comments:-1. 
Involvement ofDOC/DOI trustees. 
Many commenters OPJ>Osed the 
inclusion of the DOC/DOI trustees in 
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the authorization of use procedure, 
§ 300.910{a). Noting that dispersants 
must be used quickly to be effective, 
commenters asserted that the decision­
making process for responding to an oil 
1pill is already too time-consuming and 
requires too many people to make a 
timely decision. At most. several 
commenters suggested, the DOC/DOI 
trustees should be consulted rather than 
having a concurrence. Other 
commenters recommended that the OSC 
be able to act unilaterally or be required 
to obtain concurrences from only one 
other entity such as the affected state 
RRT representative or the National 
Oceanic and Atmospheric 
Administration (NOAA) Scientific 
Support Coordinator (SSC). 

In response, as discussed in the 
preamble to the proposal, the decision to 
use a chemical is highly dependent upon 
1pecific circumstances, locations and 
conditions which must be assessed by 
the OSC. and the EPA and the state RRT 
representative and DOC/DOI trustees 
are in a unique position to understand 
local conditions and to collect and 
coordinate quickly the necessary local 
information. Further, to facilitate a 
timely decision. the preamble urged 
early involvement of the EPA and state 
RRT representatives and DOC/DOI 
trustees. as appropriate. The intention of 
the addition of the DOC/DOI trustees 
was not to make the process more 
cumbersome, but to reflect the 
concurrence procedures that are already 
actually applied However, EPA believes 
that the many comments concerning this 
issue have raised a significant 
distinction regarding concurrence during 
an emergency, which should be a 
streamlined procedure, and concurrence 
during a planning procedure. The final 
rule will be revised, therefore, to 
recognize that distinction. It will return 
to the authorization language of the 
previous subpart H with the addition of 
the provision that DOC/DOI trustees be 
consulted. as appropriate. Language has 
been added to§ 300.910(e), however, to 
require that the DOC/DOI trustees 
concur with advance authorizations of 
the use of dispersants, surface collecting 
agents. biological additives, or 
miscellaneous oil spill control agents 

. and the use of burning agents. EPA 
believes that this change reflects the 
current concurrence process that is 
actually used in both preplanning and 
operational approval situations and 
retains for the OSC the obligation to 
seek the consultation. when practicable, 
of the natural resource trustees in an 
emergency situations, but retains the 
flexibility to authorize the use of 

chemicals in such situations by a 
streamlined procedure when necessary. 

Some commenters supported the 
extension of the concurrence authority 
granted in § 300.910(a) to the DOC/DOI 
trustee agencies to include pre-planning 
for the use of chemical and biological 
agents outlined in paragraph ( e) of this 
1ection. Although the DOC/DOI 
concurrence requirement has been 
deleted from paragraph (a) of the 
Authorization of use section. 
concurrence of the DOC/DOI trustee 
agencies will be required before a 
chemical or biological agent can be pre­
authorized. 

2. Approval andconcurrence. Several 
commenters supported the concept of 
"pre-approval" of dispersant! suggesting 
that the EPA encourage advance 
planning, and several commenters 
implied that this provision bad been 
removed in proposed subpart J. EPA 
believes that§ 300.910(e) continues to 
endorse the concept that RRTs make 
preauthorization determinations. This 
section is essentially unchanged from 
the previous subpart H. 

Some commenters suggested that the 
responder be able to unilaterally 
authorize the use of surface collecting 
agents or similar compounds which limit 
the spread of oil or can enhance its 
recoverability. EPA does not believe and 
bas been provided with no substantial 
evidence to support a determination that 
there is any reason to exempt surface 
collecting agents or similar products 
from the general requirement for state 
and RRT concurrence. EPA intends that 
RRT advance planning under 
I 300.910( e) be used to address where 
the use of such agents should be 
encouraged or restricted on a regional 
basis. 

3. Dispersants. Several commenters 
supported a requirement that 
dispersant& be considered on an equal 
basis with other spill management tools 
or be considered as a first response 
option. Conversely, two commenters 
recommended that the NCP state a clear 
policy to the effect that dispersants are 
a less desirable choice and should be 
considered only when the threat to 
human life and property will not allow 
for containment and removal. EPA 
believes that the circumstances 
1urrounding oil spills to navigable 
waters and the factors influencing the 
choice of a response method or methods 
are many and that the NCP should not 
indicate a preference for one cleanup 
method over another. Section 300.310(b) 
states that of the numerous chemical or 
physical methods that may be used to 
recover spilled oil or mitigate its effects, 
the chosen me~ods shall be the most 

consistent with protecting public health 
and welfare and the environment. 

4. NCP Product Schedule. 
Commenters suggested that the listing of 
a product on the NCP Product Schedule 
should constitute "pre-approval" for the 
use of those products, subject to a series 
of well-defined guidelines such as those 
developed by American Society of 
Testing and Materials (ASTM) 
Committee F-20. As an alternative, they 
1uggested that Subpart Jshould include 
an additional section containing those 
products that are ''preapproved" 
Placement of a product on the NCP 
Product Schedule currently does not 
mean that EPA has confirmed the 1afety 
or effectiveness of the product or in any 
way endorses the product. The purpose 
of the standardized testing procedures 
set out in Appendix C is to ensure that 
OSCs have comparable data regarding 
the effectiveness and toxicity of 
different products. The circwnstances 
under which dispersants and other 
chemicals may be used are many. It is 
inappropriate, therefore, to establish 
generic criteria that could be used to 
determine whether a product is or is not 
appropriate for a particular use under all 
circumstances. As discussed earlier, 
therefore. EPA believes that the RRTs 
deliberations provide the best forum to 
make determinations as to whether the 
use of a dispersant or other chemical 
should be approved for use in a 
particular situation under all the 
circumstances of the spill and its 
location. 

A commenter noted that California, as 
well as other states, bas promulgated 
more restrictive lists of permitted oil 
spill cleanup agents and recommended 
that this fact should be noted in the 
·NCP. EPA believes that the RCP is the 
appropriate document to recognize these 
products. In situations that pose a threat 
to human life, this same commenter 
objected to the provision that permits 
the OSC to authorize products not listed 
on the NCP Product Schedule and 
products that have not passed state 
tests which evaluate performance and 
safety. The commenter also questioned 
the efficacy of stockpilin,g such products 
in sufficient volumes and close enough 
to potential spill locations to be of any 
use. EPA does not agree with this 
recommendation. A life-threatening oil 
discharge such as a spill of highly 
flammable petroleum products in 
harbors or near inhabited areas may 
occur at a location where chemical 
agents on the Schedule or state lists are 
not immediately available for a wide 
variety of reasons. In such a case, EPA 
believes that the OSC must have the 
discretion to use any products that. in 
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his professional judgement, would 
effectively and expeditiously mitigate 
the threat to human life. 

·Another commenter suggested that 
dispersant test applications be 
conducted on a spill concurrently with 
the deliberations of the RRT regarding 
the authorization of a dispersant in a . 
specific situation. EPA believes that 
such a procedure could undermine the 
role of the RRT. Instead, EPA believes 
that the most effective way to 
streamline the decision to use or not to 
use chemical countermeasures, ia for the 
RRT1 to continue moving forward with 
pre-authorization planning efforts. 

A commenter asserted that 
acceptance of a proposed oil spill 
control agent for inclusion in the NCP 
Product Schedule must be predicated on 
EPA's judgement that the agent meets 
some minimum criteria for the proposed 
use. Currently, the data requirements for 
placement of a product on the Schedule 
are designed to provide sufficient data 
for OSCs to judge whether and in what 
quantities a dispersant may safely be 
used to control a particular discharge. 
As noted earlier, the standardized 
testing procedures in Appendix C are 
intended to ensure that OSCs have 
comparable data regarding the product's 
effectiveness. toxicity and other 
characteristics. EPA has historically 
recognized this situation by providing 
the type of case-specific approval that 
has been the NCP policy regarding the 
use of chemical countermeasures for a 
great many years. EPA, however. 
recognizes the value of establishing 
minimum criteria that would limit which 
such products could be considered by 
the Responsible Party and/or the OSC 
on spills into navigable waters. 
Therefore, EPA is in the process of 
examining the dispersant authorization 
policies of other countries, particularly 
with regard to the application of 
minimum criteria or standards. A study 
to re-evaluate the toxicity test in light of 
1tate-of-the-art developments is also 
underway. EPA believes that defining 
minimum criteria should be considered 
and invites recommendations from 
interested parties regarding threshold 
criteria for effectiveneas and toxicity of 
dispersant& and other chemical agents. 

5. Other comments. Several 
commenters 1uggested that the NCP 
include a requirement to use the EPA's 
Computerized Decision Tree (CDT) for 
oil spill response. EPA recognizes that 
the CDT is a tool to aBSist in making 
dispersant use or non-use decisions but 
EPA believes that mandating its use in 
all situations is inappropriate. 

Some commenters suggested that all 
parties to a dispersant use decision be 
required to have hands-on training in oil 

spill containment. recovery, cleanup, 
and dispersants and other chemical 
countermeasures from a recognized 
authority. While this appears to be a 
worthy goal, it would be difficult to 
regulate on a national basis, both from 
the perspective of certifying training 
programs and monitoring RRT members 
who have or have not received training. 
EPA believes that these types of training 
requirements are belt addressed on a 
regional basis and not by regulation. 

A commenter suggested that there 
should be a rapid and simplified way to 
obtain local approval to carry out field 
exercises and tests on real oil with real 
diapersants in limited quantities. EPA 
believes that the NCP does not need to 
be amended to addreu this point and 
refers the commenter to 40 CFR 110.9. 
State RRT representatives can offer 
advice about compliance with their 
regulations on the authorization of 
intentional spills for research and 
demonstration purposes. 

One commenter recommended that 
the third sentence in I 300.910(e) should 
be changed to read: "If the RRT 
representative with jurisdiction over the 
waters of the area to which a RCP 
applies approves in advance the use of 
products as described in the NCP 
Product Schedule, the OSC may 
authorize the use of the products 
without obtaining the specific 
concurrences described in paragraph (a) 
of this section." EPA disagrees with this 
recommendation. While the addition to 
the inclusion of the DOC/DOI trustee 
agencies in any pre-authorization 
decision has been addressed earlier, 
EPA would like to emphasize the 
importance of obtaining the concurrence 
of the affected states in pre-planning 
agreements and believes that specific 
mention of the state role will accomplish 
this. 

Final role: Proposed subpart Jbas 
been revised as follows: 

1. ''Hazardous Substance Releases 
[Reserved]" has been added to 
I 300.905(b) to clarify that I 300.DOS(a) 
applies only to oil discharges. 

2. Sections 300.910 (a), (b), and (c) 
have been revised to state that the OSC 
should consult with the DOC and DOI 
natural resource trustee. rather than 
receive their concurrence, on the use of 
dispersants, burning agents, etc. 

3. Section 300.910(e) bas been revised 
to add a reference to the DOC and DOI 
natural resource trustees. 

4. The references to ASTM 1tandards 
in I 300.915 have been revised. 

Appendix C to Part 300-R.eviaed 
Standard Di.spenant Effectiveness and 
Toxicity Tests 

No comments were received on the 
proposed revisions to Appendix C to 
part 300. The two proposed technical 
corrections have been made to 
Appendix C. First, in the calculations 
sections, 2.5 and 2.6, the formulas of 
equations (2), (3), and (5) for 
concentration of oil CC..) in the sample, 
dispersant blank correction (D). and oil 
blank correction (OBC) have been 
corrected. Second. the units of viscosity 
(item 3, part IX in section 4.0) have been 
changed from furol seconds to 
centiatokes. Last, the new 1988 ASTM 
1tandards have been cited for reference 
to viscosity in centiatokes. 

Appendix D to Part 300-Appropriate 
Actions and Methods of Remedying 
Releases 

No comments were received on the 
proposed Appendix D to part 300. EPA 
is promulgating Appendix D as 
proposed. Appendix D includes 
materials from existing I 300.68(j) on 
appropriate actions at remedial sites 
and existing § 300.70 on methods for 
remedying releases. The appendix 
describes general approaches and lists 
specific techniques but is not intended 
to be inclusive of all possible methods of 
addressing releases. A lead agency may 
respond to types of releases and employ 
techniques other than those that are 
listed, depending on the particular 
circumstances. EPA believes that the 
provisions in existing §I 300.68{j) and 
300.70 are not appropriate for inclusion 
in proposed subpart E. which has been 
structured to focus on the sequence of 
responiie procedures. Because the 
materials do not impose any 
requirements or restrictions, they are 
appropriate for an appendix. It is 
intended that parties conducting 
response actions should consider the 
information provided in Appendix D. 

m Summary of Supporting Analyses 

A. Regulatory Impact Analysis of 
Revisions to CERCLA and the NCP 

There are two economic documents 
supporting today's final rule. The first 
(the September 1988 RIA) was prepared 
in September 1988 and supported the 
proposed rule (53 FR 51394).11 EPA bas 

••Environmental Protection Aaency. °'Regul8tory 
Impact Analyai• In Support of the Propoaed 
Reri1ions to the National Oil and Huan:lo111 
Sub8tance1 PoUution Continsency Plan." Office of 
Solid Waite and Emairency Reaponae. September 
18118. 

http:51394).11
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aince updated several of the key 
assumptions used in the September 1988 
economic analysis and has prepared a 
second economic document entitled, 
"Regulatory Impact Analysis of 
Revisions to CERCLA and the National 
Contingency Plan" (November 1989 
RIA). Both the September 1988 RIA and 
the November 1989 RIA are available in 
the Superfund Document Room of the 
U.S. Environmental Protection Agency, 
401 M Street. SW., Washington, DC, 
20460. 

Both RlAs estimate total and 
incremental costs to the Fund. states, 
federal agencies, and responsible parties 
of implementjng the remedial program 
during the period FY87 through FY91, 
the duration of reauthorization of the 
Superfund program. EPA has focused its 
analyses on four provisions with 
incremental costs and benefits 
attributable directly to the 1986 
CERCLA amendments: (1) Selection of 
remedy; (2) removals; (3) water 
restoration; and (4) publicly-operated 
sites. The impacts of these provisions 
are attributable directly to the 1986 
CERCLA amendments. rather than to 
the NCP revisions, because in these 
areas EPA chose to retain the flexibility 
of the statutory language; the NCP 
essentially codifies the statutory 
requirements. The RIAs estimate the 
incremental costs of the provisions 
against a baseline defined by the 
requirements of CERCLA as specified in 
the 1985 NCP. The 1985 NCP is the 
proper baseline for the analysis of 
changes attributable to the statutory 
amendments because the 1985 NCP is 
the legal framework that defines 
response activities in the absence of the 
amendments to CERCLA. 

The November 1989 RIA updates 
estimates for only the selection of 
remedy and water restoration provisions 
in today's final regulation. The analyses 
of the other provisions have not been 
updated because they did not rely on 
quantitative analyses, and no new data 
have been developed that would allow a 
quantitative analysis. In addition. the 
November 1989 RIA provides a new 
analysis of the costs of narrowing the 
range of risks to be considered in 
developing and selecting remedies. A 
brief summary of the analyses presented 
in the November 1989 RIA is provided 
below. 

1. Selection ofremedy. The new 
CERCLA preference for reducing 
mobility, toxicity. and volume of 
contaminants at a site is assumed to be 
a preference for remedies that use 
treatment as a principal element. The 
analysis of the overall cost of the 

selection of remedy incorporates several 
assumptions: 

• The estimated costs of treatment 
and containment remedies have not 
been updated since the September 1988 
RIA. The estimates of selection of 
remedy costs were developed using cost 
data from 30 RODs, signed during the 
FY82 to FY86 period. that contained 
information on capital and operation 
and maintenance (O&M) costs for both 
treatment-based remedies and 
containment-based remedies at a site. 

• The percentage of remedial action 
(RA) starts in FY87 and FY88 selecting 
treatment over containment was 
assumed to be the same as the 
percentage of RODs signed that selected 
treatment alternatives in the same year. 
Because of the time lag between ROD 
signature and the actual RA start, this 
assumption leads to an overestimate of 
the cost over the period studied, but 
provides a more accurate estimate of the 
potential impacts beyond the 
reauthorization period of CERCLA. 

• The estimated number of RA starts 
in FY87 and FY88 was based on actual 
RA starts as reported in the CERCLA 
Information System (CERCUS). 

• The number of RA starts in FY89 
through FY91 were estimated bas~d on 
the mandatory schedules in section 116 
of CERCLA for 175 RA starts by the end 
of FY89 and an additional 200 starts by 
FY91. 

• The fraction of RA starts in FY89 
through FY91 that would have treatment 
as the selected option was assumed to 
rise to 66 percent in FY89 and 80 percent 
in FY90 and FY91 as a consequence of 
the selection of remedy provisions in the 
1986 CERCLA amendments. 

EPA estimates that the total cost of 
the selection of remedy provisions in the 
1986 amendments to CERCLA. during 
the FY87 through FY91 period, is $8.7 
billion: $3.95 billion to the Fund; $0.58 
billion to itates: $3.15 billion to 
responsible parties; and $1.03 billion to 
federal agencies. The 5-year present 
value of the estimated incremental cost 
of the selection of remedy provisions 
over the costs imposed already by the 
1985 NCP is $2.9 billion: $1.32 billion to 
the Fund: $0.14 billion to states: $1.0S 
billion to responsible parties: and $0.41 
billion to federal agencies. Changes in 
program administrative costs are not 
included in these estimates. 

A sensitivity analysis was included in 
the September 1988 RIA to determine 
how the cost estimates change if the · 
most important assumptions used to 
derive the estimates are altered. In 
addition to varying the cost parameters 
used in the analysis, the frequency of 
use of treatment under the 1986 

CERCLA amendments is varied between 
SO percent of sites or operable units 
using treatment to 100 percent using 
treatment for the period FY89 through 
FY91. ln the November 1989 RIA, the 
analysis of the effects of the frequency 
of use of treatment has been updated: 
the results of the sensitivity analysis 
estimates the total incremental costs of 
the selection of remedy provisions to be 
between $1.3 and $4.3 billion. with a 
beat estimate of $2.9 billion. 

The 1986 amendments to CERCLA 
require RAs to comply With state 
applicable or relevant and appropriate 
requirements (ARARs) that are more 
stringent than federal ARARs. To the 
extent possible, therefore. cost estimates 
used in the November 1989 RIA are for 
remedies expected to comply with 
federal ARARs and those state ARARs 
more stringent than the federal 
standards. The September 1988 RIA 
concluded that compliance with more 
stringent state ARARs may increase the 
costs of an RA by about $6.6 million. 
However, EPA does not believe that an 
additional $6.6 million will be incurred 
to meet state ARARs for every RA under 
CERCLA because many RODs signed 
prior to the 1986 CERCLA amendments 
already showed evidence of compliance 
with state ARARs and many states do 
not have relevant standards more 
stringent than federal standards. 

2. Water restoration provisions. 
Under the 1985 NCP, states held primary 
responsibility for financing O&M costs 
associated with an RA at a Fund-lead 
site. During the first fiscal year after 
completion of the capital expenditure at 
a site, the Fund financed a maximum of 
90 percent of the operational costs until 
EPA was assured that the remedy was 
operational and functional. In each 
subsequent year, the state financed 100 
percent of O&M costs. The 1988 
amendments to CERCLA change this 
funding relationship for RAe involving 
treatment to restore ground water or 
surface water. Long-term costs of 
treatment of contaminated ground water 
or surface water now are defined to be a 
component of the RA when treatment is 
being used to restore an aquifer or 
surface-water body. Hence, this 
provision transfers financing 
responsibilities at Fund-lead sites using 
water restoration as part of the selected 
remedy from the states to the Fund. 
Under the new provision. the Fund 
finances 90 percent of the costs of water 
restoration for up to 10 years: states 
finance the remaining 10 percent of 
costs during these years. As discussed 
in the November 1989 RIA. EPA 
estimates that approximately $50.5 
million in obligations to pay for water 
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restoration will be transferred from 
states to the Fund over the FY87-91 
period as a result of the provisions on 
ground-water and surface-water 
restoration in the 1986 amendments to 
CERCLA. Because the provision results 
only in transfers of obligations to pay 
from states to the Fund. it does not give 
rise to real economic costs or real 
economic benefits. 

3. Use ofrisk range. As part of its 
continuing analysis, EPA has evaluated 
the incremental costs between remedies 
selected at the 10-• and the 10-7 risk 
levels. EPA identified two potential 
activities that would likely be affectP.d: 
(1) Evaluation of remedies capable of 
achieving a 10-7 risk level; and (2) 
selection of such a remedy. 

Most feasibility studies (FSs) and 
Records of Decision (RODs) completed 
to date include estimates of costs of 
achieving some stated threshold goal 
(e.g~ MCLs, ARARs); other FSs and 
RODs are more detailed and estimate 
the effectiveness of various remedial 
alternatives in achieving specific risk 
target levels (e.g., 10-' risk, "high," 
"medium," or "low" risk). Only a few 
FSs or RODs completed to date, 
however, actually contain cost estimates 
associated with achieving different risk 
levels or with achieving a risk level as 
low as 10-7, 

Because of the sparsity of data. EPA 
could not perform a detailed analysis of 
the incremental cost or cost savings 
attributable to different acceptable 
cleanup levels and, in particular, to 
establishing a broader or narrower 
acceptable risk level. In analyziiig the 
costs incurred to date in developing 
different FSs, however. it became clear 
that generally the incremental cost of 
conducting a detailed evaluation of an 
alternative at one risk level versus "n" 
risk levels is minor relative to the cost of 
the FS. Essentially, the risk assessment 
and costing exercise relies on some sunk 
(i.e~ fixed) costs associated with 
developing relationships (e.g., curves) 
that relate the amount of material to be 
treated to the risk levels that can be 
achieved. Once the relationship is 
developed. it is a relatively simple 
matter to generate estimates for one or 
any number of risk levels. EPA 
acknowledges, however, that the 
broader risk range may, in certain 
instances, result in an increased level of 
effort expended to evaluate additional 
alternatives or to do a more detailed 
analysis of existing alternatives. 

EPA believes the greatest cost 
attributable to a broader risk range is 
usociated with the implementation of a 
remedy that can achieve a 10-7 risk 
level. Based on data from the few sites 
that evaluated different alternatives at a 

range of risk levels, EPA estimates that 
the incremental cost of cleaning up to a 
io-7 versus a 10-•risk level ranges from 
approximately $700,000 to $10.4 million 
per aite. These incremental costs 
represent a percentage cost increase 
from 13 to 50 percent. Because the 
BUl'Vey was limited. there may be other 
sites where the percentage cost increase 
associated with cleanup to 10-1 rather 
than to-•may be lower or higher than 13 
to 50 percent 

B. Executive Order No. 12291 

Regulations must be classified as 
major or nonmajor to satisfy the 
rulemaJdng protocol established by 
Executive Order (E.O.) No. 12Z91. This 
Executive Order establishes the 
following criteria for a regulation to 
qualify as a major rule. 

1. An annual effect on the economy of 
$100 million or more: 

2.. A major increase in costs or prices 
for consumers, individual industries, 
federal. state, or local government 
agencies or geographic regions: or 

3. Significant adverse effects on 
competition, employment. investment. 
productivity. innovation, or on the 
ability of United States-based 
enterprises to compete with foreign­
based enterprises in domestic or export 
markets. 

Based on the economic analyses 
summarized above, the revised NCP is a 
major rule because it will have an 
annual effect on the economy of $100 
million or more. This regulation has 
been submitted to the Office of 
Management and Budget for review 
under Executive Order Nos. 12291 and 
12580. 

C. Regulatory Flexibility Act 

In accordance with the Regulatory 
Flexibility Act of 1980, agencies must 
evaluate the effects of a regulation on 
small entities. If the rule is likely to have 
a "significant impact on a substantial 
number of small entities," then a 
Regulatory Flexibility Analysis must be 
performed. EPA certifies that today's 
rule will not have a significant impact 
on a substantial number of small 
entities. 

Small businesses generally will be 
affected only by the changes that 
address selection of remedy. The cost of 
a Superfund cleanup, whether using 
containment-baaed remedies or 
treatment-based remedies, can be quite 
large and. in aome cases, may be 
beyond the financial resources of a 
responsible party (RP). Because RPs can 
be in different industry sectors and face 
different marlcet atructurea, each RP'a 
ability to finance Superfund response 
actions could be very different. The 

analytical framework used in Chapter 8 
of the September 1988 RIA to estimate 
the economic effects of the CERCLA 
provisions on typical RPa relies heavily 
on publicly-available financial 
information and makes the conservative 
assumption that each RP would be 
solely responsible for the entire RA cost. 
The analysis includes two financial tests 
performed on a sample ofls firms 
selected randomly and varying in size. 
One test (the net income test) compares 
average response costs to the sample 
firm's net income or cash Dow. The 
second test (a modified Beaver ratio) 
compares the sample finii's cash Dow to 
Its total liabilities, including response 
costs. On the basis ofthia analysis, EPA 
has determined that the revisions to the 
NCP will not result in a significant 
additional impact on a substantial 
number of small businesses. That is, to 
the extent that small businesses are 
significantly impacted under the 
revisions to the NCP, they were already 
significantly impacted under the 1985 
NCP. 

Municipalities also could be affected 
by the revisions to the selection of 
remedy provisions in the NCP because 
municipalities can be RPs. NPL sites 
owned by municipalities tend to be 
municipal wellfields and landfills. The 
cleanup of wellfields is undertaken to 
restore drinking water to a community 
either by pumping and treating a 
contaminant plume or building an 
alternative water distribution system. 
The contaminant plume usually has not 
been created by municipality actions; 
instead. the plume may have migrated 
from a nearby industrial waste site. As a 
result. the municipality is not likely to 
be liable for the costs of response 
actions. At municipal landfill sites, or 
other landfill sites that have accepted 
municipal wastes, the municipality also 
is not likely to be liable for 100 percent 
of response costs, because other entities 
typically have contributed to the 1ite 
problem. The range of capital costs of 
cleanups at municipally-owned sites 
with RODa signed over the FY82 to FY86 
period is from $304,000 for construction 
of an alternative water supply system to 
$23.2 million to cap a 90 acre landfill 
alte. 

The level of involvement of small 
municipalities in the Superfund program 
is not expected to change under the 1986 
CERCLA amendments. The sites at 
which municipalities are mo1t likely to 
be involved are not expected to be 
affected greatly by the new CERCLA 
selection of remedy provisions. The 
costs of cleaning up municipal landfilla 
in particular are not expected to 
increase substantially aa a result of the 
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CERCLA amendments because the 
typical size of such sites limits the 
feasibility of implementing treatment­
based remedies. 

D. Paperwork Reduction Act 

The information collection 
requirements contained in today's rule 
have been approved by the Office of 
Management and Budget (OMB) under 
the provisions of the Paperwork 
Reduction Act. 44 U.S.C. 3501 et seq. and 
have been assigned OMB control 
number 2056-0096. 

Public reporting burden for this 
collection of information is estimated to 
be a weighted average of 2,6ZO hours per 
respondent, including time for reviewing 
instructions, searching existing data 
sources. gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Respondent means states and other 
entities (excluding the federal 
government) conducting required 
activities associated with remedial 
actions. 

Send comments regarding the burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden. to 
Chief, Information Policy Branch, PM­
223. U.S. Environmental Protection 
Agency, 401 M Street SW., Washington. 
DC. 20460; and to the Office of 
Information and Regulatory Affairs. 
Office of Management and Budget, 
Washington. DC, 20503, marked 
"Attention: Desk Officer for EPA" 

List of Subjects in 40 CFR Part 300 

Air pollution control, Chemicals, 
Hazardous materials, Hazardous 
substances. Incorporation by reference, 
Intergovernmental relations. Natural 
resources, Occupational safety and 
health, Oil pollution, Reporting and 
recordkeeping requirements, Superfund, 
Waste treatment and disposal, Water 
pollution control, Water supply. 

Dated: February 2. 1990. 

William K. Reilly. 
Administrator. 

Therefore, 40 CFR part 300 is amended 
as follows: 

PART 300-{AMENDED] 

1. The authority citation for part 300 is 
revised to read as follows: 

Authority: 4Z U.S.C. 9601-0057; 33 U.S.C. 
13Zl(c)(Z); E.O. 11735, 38 FR Z1243: E.O. 12580, 
52FRZ9Z3. 

%. Subparts A through H of part 300 
are revised, subparts I and Jare added. 
and subpart K is added and reserved to 
read as follows: 

PART 300-NATIONAL OIL AND 
HAZARDOUS SUBSTANCES 
POLLUTION CONTINGENCY PLAN 

Subp.t A-lnlroductlon 

Sec. 
300.1 Purpose and objectives. 
300.Z Authority and applicability. 
300.3 Scope. 
300.4 Abbreviations. 
300.5 Definitions. 
300.6 Use ofnumber and gender. 
300.7 Computation of time. 

Subpart B-ffelponllblll 811d Organization 
for Reaponse . 

300.100 	 Duties of President delegated to 

federal agencies. 


300.105 General orpnb:ation concepts. 
300.110 National Response Team. 
300.115 Regional Response Teams. 
300.120 	 On-scene coordinators and remedial 

project managers: general 
responsibilities. 

300.lZS Notification and communications. 
300.130 	 Determinations to initiate response 

and special conditions. 
300.135 Response operations. 
300.140 Multi-regional responses. 
300.145 	 Special teams and other aHistance 

available to OSCs/RPMs. 
300.150 Worker health and safety. 
300.155 	 Public information and community 

relations. 
300.160 Documentation and cost recovery. 
300.165 OSC reports. 
300.170 Federal agency participation. 
300.175 	 Federal agencies: additional 

responsibilities and assistance. 
300.180 	 State and local participation in 

response. 
300.185 Nongovernmental participation. 

Subpart C-Planntng and Preparedneu 
300.200 General. 
300.205 Planning and coordination structure. 
300.ZlO Federal contingency plans. 
300.Zl5 Title m local emergency response 

plans. 
300.z20 Related Title m i1111ues. 

Subpart D-Ope~tlonlll Response Phases 
tor OU Removal 
300.300 Phase I-Discovery or notification. 
300.305 	 Phase II-Preliminary BBsessment 

and initiation or action. 
300.310 	 Phase ID-Containment, 

countermeasures, cleanup, and disposal. 
300.315 	 Phase JV-Documentation and cost 

recovery. 
300.320 General pattern or response. 
300.330 Wildlife comervation. 
300.335 Funding. 

&ubpllrt E-ffaardoua Subatanc:e 
Rnponse 
300.400 General. 
300.405 Discovery or notification. 
300.410 Removal 1lte evaluation. 
300.415 Removal action. 
300.420 Remedial 1ite evaluation. 
300.425 Establishing remedial priorities. 
300.430 	 Remedial investigation/feasibility 

study and selection of remedy. 
300.435 	 Remedial design/remedial action. 

operation and maintenance. 

300.440 	 Procedures for planning and 

Implementing off-site respo111e actions. 

(Reserved] 


Subpart F-Stllte Involvement In Hazardous 
Substance Raponse 

300.500 General. 
300.505 	 EPA/State Superfund Memorandum 

of .Agreement (SMOA). 
300.510 State a111urances. 
300.515 	 Requiremenll for state involvement 

in remedial and l!llforcement response. 
300.520 	 State involvement in EPA-lead 


l!llforcement negotiations. 

300.525 	 State involvement in removal 


actions. 


Subpart G-Trust... for Nlltural Resoun:ea 
300.600 Designation of federal trustees. 
300.605 State trustees. 
300.610 Indian tribes. 
300.615 Responsibilities of trustees. 

Subpart ff-Participation by Other Per9ona 

300.700 Activities by other persons. 

Subpart 1-Admlnlabatl.- Record for 
Selection of Rnponse Action 

300.800 	 Establishment or an administrative 
record. 

300.805 	 Location of the administrative 
record file. 

300.810 	 Contents of the administrative 
record file. 

300.815 	 Administrative record file for a 
remedial action. 

300.BZO 	 Administrative record file for a 
removal action. 

300.825 	 Record requirements after the 
decision document is signed. 

Subpart J-Uae of Dlsperaants and Other 
Chemicals 

300.900 General. 
300.905 NCP Product Schedule. 
300.910 Authorization of use. 
300.915 Data requirements. 
300.920 Addition of products to schedule. 

Subpart K-Fede~I Faclllties [Reserved] 

Subpart A-Introduction 

§ 300.1 PurpoM and objectives. 

The purpose of the National Oil and 
Hazardous Substances Pollution 
Contingency Plan (NCP) is to provide 
the organizational structure and 
procedures for preparing for and 
responding to discharges of oil and 
releases of hazardous aubstances, 
pollutants, and contaminants. 

§ 300.2 Authol'tty and applk:lblllty. 
The NCP is required by section 105 of 

the Comprehensive Environmental 
Response. Compensation. and Liability 
Act of 1980, 42 U.S.C. 9605. as amended 
by the Superfund Amendments and 
Reauthorization Act of 1986 (SARA), 
Pub.I.. 99-499, (hereinafter CERCLA). 
and by section 311(c)(2) of the Clean 
Water Act (CWA), as amended. 33 
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U.S.C. 1321(c)(2}. ln Executive Order 
(E.O.) 12580 (52 FR 2923, January 29, 
1987), the President delegated to the 
Environmental Protection Agency (EPA) 
the responsibility for the amendment of 
the NCP. Amendments to the NCP are 
coordinated with members of the 
National Response Team [NRT) prior to 
publication for notice and commenl 
This includes coordination with the 
Federal Emergency Management 
Agency and the Nuclear Regulatory 
Commission in order to avoid 
inconsistent or duplicative requirements 
in the emergency planning 
responsibilities of those agencies. The 
NCP is applicable to response action& 
taken pursuant to the authorities under 
CERCLA and section 311 of the CWA. 

f 300.3 Scope. 

[a) The NCP applies to and is in effect 
for: 

(1) Discharges of oil into or upon the 

navigable waters of the United States 

and adjoining shorelines, the waters of 

the contiguous zone, and the high seas 

beyond the contiguous zone in 

connection with activities under the 

Outer Continental Shelf Lands Act or 

the Deepwater Port Act of 1974, or 

which may affect natural resources 

belonging to, appertaining to, or under 

the exclusive management authority of 

the United States (including resources 

under the Magnuson Fishery 

Conservation and Management Act). 

(See sections 311(b)(1) and 502(7) of the 

CWA.) 


(2} Releases into the environment of 
hazardous substances, and pollutants or 
contaminants which may present an 
imminent and substantial danger to 
public health or welfare. 

(b) The NCP provides for efficient, 
coordinated, and effective response to 
discharges of oil and releases of 
hazardous substances, pollutants. and 
contaminants in accordance with the 
authorities of CERCLA and the CWA. It 
provides for: 

(1) The national response organization 
that may be activated in response 
actions. It specifies responsibilities 
among the federal, state, and local 
governments and describes resources 
that are available for response. 

(2} The establishment of requirements 
for federal regional and on-scene 
coordinator (OSC) contingency plans. It 
also summarizes state and local 
emergency planning requirements under 
SARA Title ID. 

(3) Procedures for undertaking 
removal actions pursuant to section 311 
oftheCWA. 

(4) Procedures for undertaking 
. .response actions pursuant to CERCLA. 

(5) Procedures for involving state 
governments in the initiation, 
development. selection. and 
implementation of response actions. 

(6) Designation of federal trustees for 
natural resources for purposes of 
CERCLA and the CWA. 

(7) Procedures for the participation of 
other persona in response actions. 

(8) Procedures for compiling and 
making available an administrative 
record for response actions. 

(9) National procedures for the use of 
dispersant& and other chemicals in 
removals under the CWA and response 
actions under CERCLA. 

(c) In implementing the NCP, 
consideration shall be given to 
international assistance plans and 
agreements, security regulations and 
responsibilities based on international 
agreements, federal statutes, and 
executive orders. Actions talcen 
pursuant to the NCP shall conform to the 
provisions of international joint 
contingency plans, where they are 
applicable. The Department of State 
shall be consulted, as appropriate, prior 
to taking any action which may affect its 
activities. 

§ 300.4 Abbrevl8tlona. 
(a) Department and Agency Title 

Abbreviations: 
ATSDR-Agency for Toxic Substances 

and Disease Registry 
DOC-Department of Commerce 
DOD-Department of Defense 
DOE-Department of Energy 
DOI-Department of the Interior 
DOJ-Department of Justice 
DOL-Department of Labor 
DOS-Department of State 
DOT-Department of Transportation 
EPA-Environmental Protection Agency 
FEtdA-FederalEmergency 

Management Agency 
HHS-Department of Health and 

Human Services 
NIOSH-National Institute for 

Occupational Safety and Health 
NOAA-National Oceanic and 

Atmospheric Administration 
RSPA-Research and Special Programs 

Administration 
USCG-United States Coast Guard 
USDA-United States Department of 

Agriculture 
Note: Reference la made in the NCP to both 

the Nuclear Regulatory Comniission and the 
National Response Center. In order to avoid 
confusion. the NCP will 1pell out Nuclear 
Regulatory Commi11ion and Ull! the 
abbreviation "NRC" only with respect to the 
National Reapome Center. 

(b) Operational Abbreviations: 
ARAR&-Applicable or Relevant and 

Appropriate Requirements 
CERCLIS-CERCLA Information System 

CRC-Community Relations 
Coordinator 

CRP--Community Relations Plan 
ERT-Environmental Response Team 
FCO-Federal Coordinating Officer 
FS--Feasibility Study 
HRS-Hazard Ranking System 
LEPC-Local Emergency Planning 

Committee 
NCP-Nationlil Contingency Plan 
NPL-National Priorities List 
NRG-National Response Center 
NRT-National Response Team 
NSF-National Strike Force 
O~eration and Maintenance 
OSC-On-Scene Coordinator 
PA-Preliminary Assessment 
PlAT--PubliclnformationAss~tTeam 
RA-Remedial Action 
RAT-Radiological Assistance Team 
RCP-Regional Contingency Plan 
RD-Remedial Design 
RI-Remedial Investigation 
ROD-Record of Decision 
RPM-Remedial Project Manager 
RRC-Regional Response Center 
RRT-Regional Response Team 
SAC-Support Agency Coordinator 
SERC-State Emergency Response 

Commission 
SI--Site Inspection 
SMOA--Superfund Memorandum of 

Agreement 
SSC-Scientific Support Coordinator 

f 300.5 Deflnltlona. 

Terms not defined in this section have 
the meaning given by CERCLA or the 
CWA. 

Activation means notification by 
telephone or other expeditious manner 
or, when required, the assembly of some 
or all appropriate members of the RRT 
orNRT. 

Alternative water supplies as defined 
by section 101(34) of CERCLA. includes, 
but ~ not limited to, drinking water and 
household water supplies. 

Applicable requirements means those 
cleanup standards, standards of control, 
and other substantive requirements, 
criteria, or limitations promulgated 
under federal environmental or state 
environmental or facility siting laws that 
specifically address a hazardous 
substance, pollutant. contaminant, 
remedial action, location. or other 
circumstance found at a CERCLA site. 
Only those state standards that are 
identified by a state in a timely manner 
and that are more stringent than federal 
requirements may be applicable. 

Biological additives means 
microbiological cultures, enzymes, or 
nutrient additives that are deliberately 
introduced into an oil discharge for the 
1pecific purpose of encouraging 
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biodegradation to mitigate the effects of 
the discharge. 

Burning agents means those additives 
that. through physical or chemical 
means, improve the combustibility of the 
materials to which they are applied. 

CERCLA is the Comprehensive 
Environmental Response, 
Compensation. and Liability Act of1980, 
as amended by the Superfund 
Amendments and Reauthorization Act 
of1986. 

CERCUS is the abbreviation of the 
CERCLA Information System. EPA's 
comprehensive data base and 
management system that inventories 
and tracks releases addressed or 
needing to be addressed by the 
Superfund program. CERCIJS contains 
the official inventory of CERCLA sites 
and supports EPA's site planning and 
tracking functions. Sites that EPA 
decides do not warrant moving further 
in the site evaluation process are given a 
"No Further Response Action Planned" 
(NFRAP) designation in CERCIJS. This 
means that no additional federal steps 
under CERCLA will be taken at the site 
unless future information so warrants. 
Sites are not removed from the data 
base after completion of evaluations in 
order to document that these 
evaluations took place and to preclude 
the possibility that they be needlessly 
repeated. Inclusion of a specific site or 
area in the CERCLIS data base does not 
represent a determination of any party's 
liability, nor does it represent a finding 
that any response action is necessary. 
Sites that are deleted from the NPL are 
not designated NFRAP sites. Deleted 
sites are listed in a separate category in 
the CERCLIS data base. 

Chemical agents means those 
elements, compounds, or mixtures that 
coagulate, disperse, dissolve, emulsify, 
foam, neutralize, precipitate, reduce, 
aolubilize, oxidize, concentrate, congeal, 
entrap, fix. make the pollutant maBB 
more rigid or viscous, or otherwise 
facilitate the mitigation oI deleterious 
effects or the removal of the pollutant 
from the water. 

Claim as defined by section 101(4) of 
CERCLA. means a demand in writing for 
a sum certain. 

Coastal waters for the purposes of 
classifying the size of discharges, means 
the waters of the coastal zone except for 
the Great Lakes and specified ports and 
harbors on inland rivers. 

Coastal zone as defined for the 
pwpose of the NCP, means all United 
States waters subject to the tide, United 
States waters of the Great Lalces, 
specified ports and harbors on inland 
rivers, waters of the contiguous zone, 
other waters of the high seas subject to 
the NCP. and the land surface or land 

substrata, ground waters, and ambient 
air proximal to those waters. The term 
coastal zone delineates an area of 
federal responsibility for response 
action. Precise boundaries are 
determined by EPA/USCG agreements 
and identified in federal regional 
contingency plans. 

Community relations means EPA's 
program to inform and encourage public 
participation in the Superfund process 
and to respond to community concerns. 
The term "public" includes citizens 
directly affected by the site, other 
interested citizens or parties, organized 
groups, elected officials, and potentially 
responsible parties. 

Community relations coordinator 
means lead agency staff who work with 
the OSC/RPM to involve and inform the 
public about the Superfund process and 
response actions in accordance with the 
interactive community relations 
requirements set forth in the NCP. 

Contiguous zone means the zone of 
the high seas, established by the United 
States under Article 24 of the 
Convention on the Territorial Sea and 
Contiguous Zone, which is contiguous to 
the territorial sea and which extends 
nine miles seaward from the outer limit 
of the territorial sea. 

Cooperative agreement is a legal 
instrument EPA uses to transfer money, 
property, services, or anything of value 
to a recipient to accomplish a public 
purpose in which substantial EPA 
involvement is anticipated during the 
performance of the project 

Discharge as defined by section 
311(a)(2) of the CWA, includes, but is 
not limited to, any spilling, leaking, 
pumping, pouring, emitting, emptying, or 
dumping of oil, but excludes discharges 
in compliance with a permit under 
section 402 of the CW A. discharges 
resulting from circumstances identified 
and reviewed and made a part of the 
public record with respect to a permit 
issued or modified under section 402 of 
the CW A, and subject to a condition in 
such permit, or continuous or 
anticipated intermittent discharges from 
a point source, identified in a permit or 
permit application under section 402 of 
the CW A. that are caused by events 
occurring within the scope of relevant 
operating or treatment systems. For 
pwposes of the NCP, discharge also 
means threat of discharge. 

Dispersants means those chemical 
agents that emulsify, disperse, or 
aolubilize oil into the water column or 
promote the surface spreading of oil 
slicks to facilitate dispersal of the oil 
into the water column. 

Drinking water supply as defined by 
section 101(7) of CERCLA. means any 
raw -0r finished water source that ii or 

may be used by a public water system 
(as defiried in the Safe Drinking Water 
Act) or as drinking water by one or more 
individuals. 

Environment as defined by section 
101(8) of CERCLA. means the navigable 
waters, the waters of the contiguous 
zone, and the ocean waters of which the 
natural resources are under the 
exclusive management authority of the 
United States under the Magnuson 
Fishery Conservation and Management 
Act; and any other surface water. 
ground water, drinkin8 water supply, 
land surface or subsurface strata, or 
ambient air within the United States or 
under the jurisdiction of the United 
States. 

Facility as defined by section 101(9) of 
CERCLA. means any building, structure, 
installation, equipment. pipe or pipeline 
[including any pipe into a sewer or 
publicly owned treatment works), well. 
pit. pond, lagoon. impoundment. ditch, 
landfill, storage container, motor 
vehicle, rolling stock, or aircraft. or any 
site or area, where a hazardous 
substance has been deposited. stored. 
disposed of, or placed, or otherwise 
come to be located; but does not include 
any consumer product in consumer use 
or any vessel. 

Feasibility study (FS) means a study 
undertaken by the lead agency to 
develop and evaluate options for 
remedial action. The FS emphasizes 
data analysis and is generally performed 
concurrently and in an interactive 
fashion with the remedial investigation 
(RI), using data gathered during the RI. 
The RI data are used to define the 
objectives of the response action. to 
develop remedial action alternatives, 
and to undertake an initial screening 
and detailed analysis of the alternatives. 
The term also refers to a report that 
describes the results of the study. 

First federal official means the first 
federal representative of a participating 
agency of the National Response Team 
to arrive at the scene of a discharge or a 
release. This official coordinates 
activities under the NCP and may 
initiate, in consultation with the OSC. 
any necessary actions until the arrival 
of the predesignated OSC. A state with 
primary jurisdiction over a site covered 
by a cooperative agreement will act in 
the stead of the first federal official for 
any incident at the site. 

Fund or Trust Fund means the 
Hazardous Substance Superfund 
established by section 9507 of the 
Internal Revenue Code of 1986. 

Ground water as defined by section 
101(12) of CERCLA, means water in a 
aaturated zone or stratum beneath the 
surface of land or water. 
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Hazard Ranking System (HRS) means 
the method used by EPA to evaluate the 
relative potential of hazardous 
substance releases to cause health or 
safety problems, or ecological or 
environmental damage. 

Hazardous substance as defined by 
section 101(14) of CERCLA. means: Any 
substance designated pursuant to 
section 311(b)(2)(A) of the CWA; any 
element. compound. mixture, solution., or 
substance designated pursuant to 
section 102 of CERCLA; any hazardous 
waste having the characteristics 
identified under or listed pursuant to 
section 3001 ofthe Solid Waste Disposal 
Act (but not including any waste the 
regulation of which under the Solid 
Waste Disposal Act has been suspended 
by Act of Congress); any toxic pollutant 
listed under section 307(a) of the CWA; 
any hazardous air pollutant listed under 
section 112 of the Clean Air Act; and · 
any imminently hazardous chemical 
substance or mixture with respect to 
which the EPA Administrator has taken 
action pursuant to section 1 of the Toxic 
Substances Control Act. The term does 
not include petroleum, including crude 
oil or any fraction thereof which is not 
otherwise specifically listed or 
designated as a hazardous substance in 
the first sentence of this paragraph, and 
the term does not include natural gas, 
natural gas liquids, liquefied natural gas, 
or synthetic gas usable for fuel (or 
mixturesofnaturalgasandsuch 
synthetic gas). 

Indian tn'be as defined by section 
101(36) of CERCLA. means any Indian 
tribe, band, nation, or other organized 
group or community, including 1µ1y 
Alaska Native village but not including 
any Alaska Native regional or village 
corporation, which is recognized as 
eligible for the special programs and 
services provided by the United States 
to Indians because of their status as 
Indians. 

Inland waters, for the purposes of 
classifying the size of discharges, means 
those waters of the United States in the 
inland zone, waters of the Great Liikes, 
and specified ports and har)>ors on 
inland rivers. 

Inland zone means the environment 
inland of the coastal zone excluding the 
Great Lakes and specified ports and 
harbors on inland rivers. The term 
inland zone delineates an area of 
federal responsibility for response 
action. Precise boundaries are 
determined by EPA/USCG agreements 
and identified in federal regional 
contingency plans. 

Lead agency means the agency that 
provides the OSC/RPM to plan and 
implement response action under the 
NCP. EPA. the USCG, another federal 

agency, or a state (or political 
subdivision of a state) operating 
pursuant to a contract or cooperative 
agreement executed pursuant to section 
104(d)(1) of CERCLA. or designated 
pursuant to a Superfund Memorandum 
of Agreement (SMOA) entered into 
pursuant to subpart F of the NCP or 
other agreements may be the lead 
agency for a response action. In the case 
of a release of a hazardous substance, 
pollutant. or contaminant. whefe the 
release is on. or the sole source of the 
release is from. any facility or vessel 
under the jurisdiction. custody, or 
control of Department of Defense (DOD) 
or Department of Energy (DOE), then 
DOD or DOE will be the lead agency. 
Where the release is on. or the sole 
source of the release is from. any facility 
or vessel under the jurisdiction. custody, 
or control of a federal agency other than 
EPA. the USCG, DOD, or DOE. then that 
agency will be the lead agency for 
remedial actions and removal actions 
other than emergencies. The federal 
agency maintains its lead agency 
responsibilities whether the remedy is 
selected by the federal agency for non­
NPL sites or by EPA and the federal 
agency or by EPA alone under CERCLA 
section 120. The lead agency will consult 
with the support agency, if one exists, 
throughout the response process. 

Management ofmigration means 
actions that are taken to minimize and 
mitigate the migration of hazardous 
substances or pollutants or 
contaminants and the effects of such 
prigration. Measures may include, but 
are not limited to, management of a 
plume of centamination. restoration of a 
drinking water aquifer, or surface water 
restoration. 

Miscellaneous oil spiJJ control agent 
is any product. other than a dispersant. 
sinking agent, surface collecting agent. 
biological additive, or burning agent. 
that can be used to enhance oil spill 
cleanup, removal, treatment. or 
mitigation. 

National Priorities List (NPL) means 
the list. compiled by EPA pursuant to 
CERCLA section 105, of uncontrolled 
hazardous substance releases in the 
United States that are priorities for long­
term remedial evaluation and response. 

Natural resources means land. fish. 
wildlife, biota, air, water, sround water, 
drinking water supplies, and other such· 
resources belonging to, managed by, 
held in trust by, appertaining to, or 
otherwise controlled by the United 
States (including the resources of the 
exclusive economic zone defined by the 
Magnuson Fishery Conservation and 
Management Act of1976), any state or 
local government. any foreign 
government. any Indian tribe, or, if such 

reaources are subject to a trust 
reatriction on alienation. any member of 
an Indian tribe. 

Navigable waters, as defined by 40 
CFR 110.1, means the waters of the 
United States, including the territorial 
seas. The term includes: 

(a) All waters that are c:mTeDtly used. 
were used in the past, or may be 
susceptible to use in interstate or foreign 
commerce, including all waters that are 
subject to the ebb and flow of the tide; 

(b) Interstate waters, including 
interstate wetlands; 

(c) All other waters such as intrastate 
lalcea, rivers, streams (including 
intermittent streams), mudflats, 
aandfiats, and wetlands, the use, 
degradation., or destruction of which 
would affect or could affect interstate or 
foreign commerce including any such 
waters: 

(1) That are or could be used by 
Interstate or foreign travelers for 
recreational or other purposes; 

(2) From which fish or shellfi.ah are or 
could be taken and sold in Interstate or 
foreign commerce; 

(3) That are used or could be used for 
industrial purposes by industries In 
Interstate commerce; 

(d) All impoundments of waters 
otherwise defined as navigable waters 
under this section; 

(e) Tributaries of waters identified in 
paragraphs(a)through(d)ofthis 
definition, including adjacent wetlands; 
and 

(f) Wetlands adjacent to waters 
identified in paragraphs (a) through (e) 
of this definition: Provided. that waste 
treatment systems (other than cooling 
ponds meeting the criteria of this 
paragraph) are not waters of the United 
States. 

Offshore facility as defined by section 
1M(17) of CERCLA and section 
311(a)(11) of the CWA, means any 
facility of any kind located In. on. or 
under any of the navigable waters of the 
United States and any facility of any 
kind which is subject to the jurisdiction 
of the United States and is located In. 
on. or under any other waters, other 
than a vessel or a public vessel. 

Oil as defined by section ~ll(a)(l) of 
the CWA, means oil of any kind or In 
any form. including, but not limited to, 
petroleum. fuel oil, sludge, oil refuse, 
and oil mixed with wastes other than 
dredged spoil. 

Oil pollution fund means the fund 
established by section 311(k) of the 
CWA. 

On-scene coordinator (OSC) means 
the federal official predesignated by 
EPA or the USCG to coordinate and 
direct federal responses under subpart 

http:shellfi.ah
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D, or the official designated by the lead 
agency to coordinate and direct removal 
actions under subpart E of the NCP. 

Onshore facility as defined by section 
101(18) of CERCLA. means any facility 
(including. but not limited to, motor 
vehicles and rolling stock) of any kind 
located in. on. or under any land or non­
navigable waters within the United 
States; and, as defined by section 
311(a)(10) of the CWA. means any 
facility (including, but not limited to, 
motor vehicles and rolling stock) of any 
lcind located in. on, or under any land 
within the United States other than 
submerged land. · 

On-site means the areal extent of 
contamination and all suitable areas in 
very close proximity to the 
contamination necessary for 
implementation of the response action. 

Operable unit means a discrete action 
that comprises an incremental step 
toward comprehensively addressing site 
problems. This discrete portion of a 
remedial response manages migration, 
or eliminates or mitigates a release, 
threat of a release. or pathway of 
exposure. The cleanup of a site can be 
divided into a number of operable units, 
depending on the complexity of the 
problems associated with the site. 
Operable units may address 
geographical portions of a site, specific 
site problems. or initial phases of an 
action. or may consist of any set of 
actions performed over time or any 
actions that are concurrent but located 
in different parts of a site. 

Operation and maintenance (08:M) 
means measures required to maintain 
the effectiveness of response actions. 

Person as defined by section 101(21) 
of CERCLA. means an individual. firm, 
corporation, association, partnership, 
consortium, joint venture, commercial 
entity, United States government. state, 
municipality. commission, political 
eubdivision of a state. or any interstate 
body. 

Pollutant or contaminant as defined 
by section 101(33) of CERCLA. shall 
include, but not be limited to, any 
element, substance, compound, or 
mixture, including disease-causing 
agents, which after release into the 
environment and upon exposure, 
ingestion. inhalation, or assimilation 
into any organism, either directly from 
the environment or indirectly by 
ingestion through food chains, will or 
may reasonably be anticipated to cause 
death. disease. behavioral 
abnormalities, cancer, genetic mutation. 
physiological maHunctions (including 
malfunctions in reproduction) or 
physical deformations, in such 
organisms or their offspring. The term 
does not include petroleum. including 

crude oil or any fraction thereof which is 
not otherwiee epecifically listed or 
designated as a hazardous eubstance 
under eection 101(14) (A) through (F) of 
CERCLA, nor does it include natilral 
gas, liquified natural gas, or synthetic 
gas of pipeline quality (or mixtures of 
natural gas and such synthetic gas). For 
purposes of the NCP, the term pollutant 
or contaminant means any pollutant or 
contaminant that may present an 
imminent and substantial danger to 
public health or welfare. 

Post-removal site control means those 
activities that are necessary to 8U8tain 
the integrity of a Fund-financed removal 
action following its conclusion. Post­
removal site control may be a removal 
or remedial action under CERCLA. The 
term includes, without being limited to, 
activities such as relighting gas flares, 
replacing filters, and collecting leachate. 

Preliminary assessment (PA) means 
review of existing information and an 
off-site reconnaissance, if appropriate, 
to determine if a release may require 
additional investigation or action. A PA 
may include an on-site reconnaissance, 
if appropriate. 

Public participation, see the definition 
for community relations. 

Public vessel as defineci by section 
311(a){4) of the CWA. means a vessel 
owned or bareboat-chartered and 
operated by the United States, or by a 
state or political subdivision thereof, or 
by a foreign nation, except when such 
vessel is engaged in commerce. 

Quality assurance project plan 
(QAPP) is a written document. 
associated with all remedial site 
sampling activities, which presents in 
epecific terms the organization (where 
applicable), objectives, functional 
activities, and specific quality assurance 
(QA) and quality control (QC) activities 
designed to achieve the data quality 
objectives of a specific project( a) or 
continuing operation(s). The QAPP is 
prepared for each epecific project or 
continuing operation (or group of eimilar 
projects or continuing operations). The 
QAPP will be prepared by the 
responsible program office, regional 
office, laboratory, contractor, recipient 
of an aBSistance agreement. or other 
organization. For an enforcement action, 
potentially responsible parties may 
prepare a QAPP eubject to lead agency 
approval. 

Release as defined by eection 101(22) 
of CERCLA. means any spilling. leaking. 
pumping. pouring. emitting, emptying, 
discharging, injecting, escaping, 
leaching, dumping. or disposing into the 
environment (including the 
abandonment or discarding of barrels, 
containers, and other closed receptacles 
containing BDY. hazardous eubstance or 

pollutant or contaminant), but excludes: 
Any release which results in exposure to 
persons solely within a workplace, with 
respect to a claim which such persons 
may assert against the employer of euch 
persons; emissions from the engine 
exhaust of a motor vehicle, rolling stock. 
aircraft. vessel, or pipeline pumping 
etation engine; release of source. 
byproduct, or special nuclear material 
from a nuclear incident, as those terms 
are defined in the Atomic Energy Act of 
1954, if such release is eubject to 
requirements with respect to financial 
protection established by the Nuclear 
Regulatory Commission under section 
170 of such Act. or, for the purposes of 
section 104 of CERCLA or any other 
response action. any release of eource, 
byproduct. or epecial nuclear material 
from any processing site designated 
under eection 102(a)(l) or 302(a) of the 
Uranium Mill Tailings Radiation Control 
Act of 1978; and the normal application 
of fertilizer. For purposes of the NCP, 
release also means threat of release. 

Relevant and appropriate 
requirements means those cleanup 
standards, standards of control, and 
other substantive requirements, criteria, 
or limitations promulgated under federal 
environmental or state environmental or 
facility siting laws that. while not 
"applicable" to a haza,rdous substance, 
pollutant. contaminant. remedial action. 

· location, or other circumstance at a 
CERCLA site, address problems or 
situations sufficiently similar to those 
encountered at the CERCLA site that 
their use is well suited to the particular 
site. Only those etate standards that are 
identified in a timely manner and are 
more stringent than federal 
requirements may be relevant and 
appropriate. 

Remedial design (RD) means the 
technical analysis and procedures which 
follow the selection of remedy for a site 
and result in a detailed eet of plans and 
epecifications for implementation of the 
remedial action. 

Remedial investigation (RI) is a 
process undertaken by the lead agency 
to determine the nature and extent of 
the problem presented by the release. 
The RI emphasizes data· collection and 
eite characterization. and is generally 
performed concurrently and in an 
interactive fashion with the feasibility 
study. The RI includes sampling and 
monitoring, as necessary, and includes 
the gathering of sufficient information to 
determine the. necessity for remedial 
action and to support the evaluation of 
remedial alternatives. 

Remedial project manager (RPM) 
means the official designated by the 

lead agency to coordinate, monitor, or 
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direct remedial or other response 
actions under subpart E of the NCP. 

Remedy or remedial action (RA) 
means those actions consistent with 
permanent remedy taken instead of, or 
in addition to, removal action in the 
event of a release or threatened release 
of a hazardous substance into the 
environment, to prevent or minimize the 
release of hazardous substances so that 
they do not migrate to cause substantial 
danger to present or future public health 
or welfare or the environment The term 
includes, but is not limited to, such 
actions at the location of the release as 
storage, confinement. perimeter 
protection using dikes. trenches, or 
ditches, clay cover; neutralization, 
cleanup of released hazardous 
substances and associated 
contaminated materials, recycling or 
reuse, diversion, destruction, 
segregation of reactive wastes, dredging 
or excavations, repair or replacement of 
leaking containers. collection of 
leachate and runoff, on-site treabnent or 
incineration, provision of alternative 
water supplies, any monitoring 
reasonably required to assure that such 
actions protect the public health and 
welfare and the environment and, where 
appropriate, post-removal site control 
activities. The term includes the costs of 
permanent relocation of residents and 
businesses and community facilities 
(including the cost of providing 
"alternative land of equivalent value" to 
an Indian tribe pursuant to CERCLA 
section 126(b)) where EPA determines 
that, alone or in combination with other 
measures, such refocation is more cost­
effective than, and environmentally 
preferable to, the transportation, 
storage, treatment, destruction. or 
secure disposition off-site of such 
hazardous substances, or may otherwise 
be necessary to protect the public health 
or welfare; the term includes off-site 
transport and off-site storage, treabnent, 
destruction, or secure disposition of 
hazardous substances and associated 
contaminated materials. For the purpose 
of the NCP, the term also includes 
enforcement activities related thereto. 

Remove or removal as defined by 
section 311(a)(8) of the CWA. refers to 
removal of oil or hazardous substances 
from the water and shorelines or the 
taking of such other actions as may be 
necessary to minimize or mitigate 
damage to the public health or welfare 
or to the environment As defined by 
section 101(23) of CERCLA. remove or 
removal means the cleanup or removal 
of released hazardous substances from 
the environment; such actions as may be 
necessary taken in the event of the 
threat of release of hazardous 

substances into the environment; such 
actions as may be necessary to monitor, 
assess, and evaluate the release or 
threat of release of hazardous 
substances; the disposal of removed 
material; or the taking of such other 
actions as may be necessary to prevent, 
minimize, or mitigate damage to the 
public health or welfare or to the 
environment, which may otherwise 
result from a release or threat of release. 
The term includes, in addition. without 
being limited to, security fencing or 
other measures to limit access, provision 
of alternative water supplies, temporary 
evacuation and housing of threatened 
individuals not otherwise provided for, 
action taken under section 104(b) of 
CERCLA. post-removal site control, 
where appropriate, and any emergency 
assistance which may be provided 
under the Disaster Relief Act of1974. 
For the purpose of the NCP, the term 
also includes enforcement activities 
related thereto. 

Respond orresponse as defined by 
section 101(25) of CERCLA. means 
remove, removal, remedy, or remedial 
action, including enforcement activities 
related thereto. 

SARA is the Su~erfund Amendments 
and Reauthorization Act of 1986. In 
addition to certain free-standing 
provisions of law, it includes 
amendments to CERCLA. the Solid 
Waste Disposal Act. and the Internal 
Revenue Code. Among the free-standing 
provisions of law is Title ill of SARA. 
also known as the "Emergency Planning 
and Community Right-to-Know Act of 
1986" and Title IV of SARA. also known 
as the "Radon Gas and Indoor Air 
Quality Research Act of 1986." Title V of 
SARA amending the Internal Revenue 
Code is also known as the "Superfund 
Revenue Act of 1986." 

Sinking agents means those additives 
applied to oil discharges to sink floating 
pollutants below the water surface. 

Site inspection (Sij means an on-site 
investigation to determine whether there 
is a release or potential release and the 
nature of the a11ociated threats. The 
purpose is to augment the data collected 
in the preliminary auessment and to 
generate, ifneceuary, sampliiig and 
other field data to determine if further 
action or investigation is appropriate. 

Size classes ofdischarges refers to 
the following size classes of oil 
discharges which are provided as 
guidance to the OSC and serve as the 
criteria for the actions delineated in 
subpart D. They are not meant to imply 
associated degrees of hazard to public 
health or welfare, nor are they a 
measure of environmental injury. Any 
oil discharge that poses a substantial 

threat to public health or welfare or the 
environment or results in significant 
public concern shall be classified as a 
major discharge regardless of the 
following quantitative measures: 

(a) Minor discharge means a 
discharge to the inland waters of less 
than 1,000 gallons of oil or a discharge to 
the coastal waters of less than 10,000 
gallons of oil. 

(b) Medium discharge means a 
discharge of 1,000 to 10.000 gallons of oil 
to the inland waters or a discharge of 
10,000 to 100,000 gallons of oil to the 
coastal waters. 

(c) Major discharge means a discharge 
of more than 10.000 gallons of oil to the 
inland waters or more than 100.000 
gallons of oil to the coastal waters. 

Size classes ofreleases refers to the 
following size classifications which are 
provided as guidance to the OSC for 
meeting pollution reporting requirements 
in subpart B. The final determination of 
the appropriate classification of a 
release will be made by the OSC based 
on consideration of the particular 
release (e.g., size, location, impact, etc.): 

(a) Minor release means a release of a 
quantity of hazardous substance( s ). 
pollutant(s), or contcminant(s) that 
poses minimal threat to public health or 
weHare or the environment 

(b) Medium release means a release 
not meeting the criteria for classification 
as a minor or major release. 

(c) Major release means a release of 
any quantity of hazardous substance(s), 
pollutant(s), or contaminant(•} that 
poses a substantial threat to public 
health or weHare or the environment or 
results in significant public concern. 

Source control action is the 
construction or installation and start-up 
of those actions necessary to prevent 
the continued release of hazardous 
substances or pollutants or 
contaminants (primarily from a source 
on top of or within the ground. or in 
buildings or other structures} into the 
environment 

Source control maintenance measures 
are those measures intended to maintain 
the effectiveness of source control 
actions once such actions are operating 
and functioning properly, such as the 
maintenance of landfill caps and 
leachate collection systems. 

Specifiedports andharbors means 
those ports and harbor areas on inland 
rivers, and land areas immediately 
adjacent to those waters, where the 
USCG acts as predesignated on-scene 
coordinator. Precise locations are 
determined by EPA/USCG regional 
agreements and Identified in federal 
regional contingency plans. 
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State means the several states of the 
United States, the District of Columbia, 
the Commonwealth of Puerto Rico, 
Guam. American Samoa, the Virgin 
Islands, the Commonwealth of Northern 
Marianas, and any other territory or 
possession over which the United States 
has jurisdiction. For purposes of the 
NCP, the term includes Indian tribes as 
defined in the NCP except where 
specifically noted. Section 126 of 
CERCLA provides that the governing 
body of an Indian tribe shall be afforded 
substantially the same treatment as a 
state with respect to certain provisions 
of CERCLA. Section 300.515(b) of the 
NCP describes the requirements 
pertaining to Indian tribes that wish to 
be treated as states. 

Superfund Memorandum of 
Agreement (SMOA) means a 
nonbinding, written document executed 
by an EPA Regional Administrator and 
the head of a state agency that may 
establish the nature and extent of EPA 
and state interaction during the removal, 
pre-remedial, remedial. and/or 
enforcement response process. The 
SMOA is not a site-specific document 
although attachments may address 
specific sites. The SMOA generally 
defines the role and responsibilities of 
both the lead and the support agencies. 

Superfund state contract is a joint, 
legally binding agreement between EPA 
and a state to obtain the necessary 
assurances before a federal-lead 
remedial action can begin at a site. In 
the case of a political subdivision-lead 
remedial response, a three-party 
Superfund state contract among EPA. 
the state, and political subdivision 
thereof, is required before a political 
subdivision takes the lead for any phase 
of remedial response to ensure state 
involvement pursuant to section 121(f)(1) 
of CERCLA. The Superfund state 
contract may be amended to provide the 
state's CERCLA section 104 assurances 
before a political subdivision can take 
the lead for remedial action. 

Support agency means the agency or 
agencies that provide the support 
agency coordinator to furnish necessary 
data to the lead agency, review 
response data and documents, and 
provide other assistance es requested by 
the OSC or RPM. EPA. the USCG, 
another federal agency, or a state may 
be support agencies for a response 
action if operating pursuant to a 
contract executed under section 
104(d)[1) of CERCLA or designated 
pursuant to a Superfund Memorandum 
of Agreement entered into pursuant to 
subpart F of the NCP or other 
agreement. The support agency may also 
concur on decision documents. 

Support agency coordinator (SAC) 
means the official designated by the 
aupport agency, as appropriate, to 
interact and coordinate with the lead 
agency in response actions under 
aubpart E of this part. 

Swface collecting agents means those 
chemical agents that form a surface film 
to control the layer thiclcness of oil. 

Threat ofdischarge or release, see 
definitions for discharge and release. 

Threat ofrelease, see definition for 
release. 

Treatment technology means any unit 
operation or series of unit operations 
that alters the composition of a 
hazardous substance or pollutant or 
contaminant through chemical, 
biological, or physical means so as to 
reduce toxicity, mobility, or volume of 
the contaminated materials being 
treated. Treatment technologies are an 
alternative to land disposal of 
hazardous wastes without treatment. 

Trustee means an official of a federal 
natural resources management agency 
designated in subpart G of the NCP or a 
designated state official or Indian tribe 
who may pursue claims for damages 
under section 107(f) of CERCLA. 

United States when used in relation to 
section 311(e)(5) of the CWA, means the 
states, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Northern Mariana Islands. Guam. 
American Samoa, the United States 
Virgin Islands, and the Pacific Island 
Governments. United States, when used 
in relation to section 101(27) of CERCLA. 
includes the several states of the United 
States, the District of Columbia, the 
Commonwealth of J!uerto Rico, Guam. 
American Samoa, the United States 
Virgin Islands, the Commonwealth of 
the Northern Marianas, and any other 
territory or possession over which the 
United States has jurisdiction. 

Vessel as defined by section 101(28) 
of CERCI.A. means every description of 
watercraft or other artificial contrivance 
used. or capeble of being used. as a 
means of transportation on water; and. 
as defined by section 311(a)(3) of the 
CWA. means every description of 
watercraft or other artificial contrivance 
used. or capable of being used, as a 
means of transportation on water other 
than a public vessel. 

Volunteer means any individual 
accepted to perform services by the lead 
agency which has authority to accept 
volunteer services (examples: See 16 
U.S.C. 742f(c)). A volunteer is subject to 
the provisions of the authorizing statute 
and theNCP. 

f 300.tl UM of number and gender. 
AB used in this regulation, words in 

the lingular also include the plural and 

words in the masculine gender also 
include the feminine and vice versa, as 
the case may require. 

f 300.7 Computation of time. 

In computing any period of time 
prescribed or allowed in these rules of 
practice, except as otherwise provided, 
the day of the event from which the 
designated period begins to run shall not 
be included. Saturdays, Sundays, and 
federal legal holidays shall be included. 
·When a stated time expires on a 
Saturday, Sunday, or legal holiday, the 
atated time period shall be extended to 
include the next buainess day. 

Subpart B-Responslblllty and 
Organization for Response 

§ 300.100 Dullea of PrMldent delegated to 
fedenll agencies. 

In Executive Order 11735 and 
Executive Order 12580, the President 
delegated certain functions and 
responsibilities vested in him by the 
CWA and CERCLA. respectively. 

f 300.105 General OI gmlizaUon concepts. 
(a) Federal agencies should: 
(1) Plan for emergencies and develop 

procedures for addressing oil discharges 
and releases of hazardous substances, 
pollutants, or contaminants; 

(2) Coordinate their planning. 
preparedness. and response activities 
with one another; 

(3) Coordinate their planning. 
preparedness. and response activities 
with affected states and local 
governments and private entities; and 

(4) Make available those facilities or 
resources that may be useful in a 
response situation, consistent with 
agency authorities and capabilities. 

(b) Three fundamental kinds of 
activities are performed pursuant to the 
NCP: 

(1) Preparedness planning and 
coordination for response to a discharge 
of oil or release of a hazardous 
substance, pollutant, or contaminant; 

(2) Notification and communications; 
and 

(3) Response operations at the scene 
of a discharge or release. 

(c) The organizational elements 
aeated to perform these activities are: 

(1) The National Response Team · 
(NRT}, responsible for national response 
and preparedness planning, for 
coordinating regional planning. and for 
providing policy guidance and support 
to the Regional Response Teams. NRT 
membership consists of representatives 
from the agencies specified in I 300.175. 

(2) Regional Response Teams (RRTs), 
responsible for regional planning and 
preparedness activities before response 
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actions, and for providing advice and together with state and (as agreed upon The other responsibilities of OSCs and 
support to the on-scene coordinator by the states) local government RPMs are described in § 300.135. 
(OSC) or remedial project manager representatives. (d)(1) The organizational concepts of 
(RPM) when activated during a (3) The OSC and the RPM, primarily the national response system are 
response. RRT membership consists of responsible for directing response depicted in the following Figure 1: 
designated representatives from each efforts and coordinating all other efforts lllLLING CODE -.ICMI 
federal agency participating in the NRT at the scene of a discharge or release. 



8821 
Figure 1 
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(2) The standard federal regional the Regional Response Teams) are 
boundaries (which are also the shown in the following Figure 2: 
geographic areas of responsibility for 81UJNGCOD£ISl0-50-M 



Figure 2 •• Standard Regional Boundaries for Ten Regions 
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(3) The USCG District boundaries are 
shown in the following Figure 3: 
81UING CODE 6560-SCMI 
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f 300.110 Nation81 Response T..m. 
National planning and coordination is 

accomplished through the National 
Response Team (NRT). 

(a) The NRT consists of 
representatives from the agencies 
named in § 300.175. Each agency shall 
designate a member to the team and 
sufficient alternates to ensure 
representation, as agency resources 
permit. The NRT will consider requests 
for membership on the NRT from other 
agencies. Other agencies may request 
membership by forwarding such 
requests to the chair of the NRT. 

(b) The chair of the NRT shall be the 
representative of EPA and the vice chair 
shall be the representative of the USCG, 
with the exception of periods of 
activation because of response action. 
During activation, the chair shall be the 
member agency providing the OSC/ 
RPM. The vice chair shall maintain 
records of NRT activities along with 
national, regional, and OSC plans for 
response actions. 

(c) While the NRT desires to achieve a 
consensus on all matters brought before 
it, certain matters may prove 
unresolvable by this means. In such 
cases, each agency serving as a 
participating agency on the NRT may be 
accorded one vote in NRT proceedings. 

(d) The NRT may establish such 
bylaws and committees as it deems 
appropriate to further the purposes for 
which it is established. 

(e) The NRT shall evaluate methods of 
responding to discharges or releases, 
shall recommend any changes needed in 
the response organization, and may 
recommend revisions to the NCP. 

(f) The NRT shall provide policy and 
program direction to the RRTs. 

(g) The NRT may consider and make 
recommendations to appropriate 
agencies on the training, equipping, and 
protection of response teams and 
necessary research, development, 
demonstration, and evaluation to 
improve response capabilities. 

(h) Direct planning and preparedness 
responsibilities of the NRT include: 

(1) Maintaining national preparedness 
to respond to a major discharge of oil or 
release of a hazardous substance, 
pollutant, or contaminant that is beyond 
regional capabilities: 

(2) Publishing guidance documents for 
preparation and implementation of 
SARA Title m local emergency response 
plans: 

(3) Monitoring incoming reports from 
all RRTs and activating for a response 
action, when necessary: 

(4) Coordinating a national program to 
assist member agencies in preparedness 
planning and response, and enhancing 

coordination of member agency 
preparedness programs; 

(5) Developing procedures to ensure 
the coordination of federal, state, and 
local governments, and private response 
to oil discharges and releases of 
hazardous substances, pollutants, or 
contaminants; 

(6) Monitoring response-related 
research and development, testing, and 
evaluation activities of NRT agencies to 
enhance coordination and avoid 
duplication of effort; 

(7) Developing recommendations for 
response training and for enhancing the 
coordination of available resources 
among agencies with training 
responsibilities under the NCP; and 

(8) Reviewing regional responses to oil 
discharges and hazardous substance, 
pollutant, or contaminant releases, 
including an evaluation of equipment 
readiness and coordination among 
responsible public agencies and private 
organizations. 

(i) The NRT will consider matters 
referred to it for advice or resolution by 
anRRT. 

(j) The NRT should be activated as an 
emergency response team: 

(1) When an oil discharge or 
hazardous substance release: 

(i) Exceeds the response capability of 
the region in which it occurs; 

(ii) Transects regional boundaries; or 
(iii) Involves a significant threat to 

public health or welfare or the 
environment, substantial amounts of 
property, or substantial threats to 
natural resources; or 

(2) H requested by any NRT member. 
(k) When activated for a response 

action, the NRT shall meet at the call of 
the chair and may: 

(1) Monitor and evaluate reports from 
the OSC/RPM and recommend to the 
OSC/RPM, through the RRT, actions to 
combat the discharge or release; 

(2) Request other federal, state, and 
local governments, or private agencies, 
to provide resources under their existing 
authorities to combat a discharge or 
release, or to monitor response 
operations; and 

(3) Coordinate the supply of 
equipment, personnel. or technical 
advice to the affected region from other 
regions or districts. 

f 300.115 RegloMI RespOllM Twna. 
(a) Regional planning and 

coordination of preparedness and 
response actions is accomplished 
through the RRT. The RRT agency 
membership parallels that of the NRT, 
as described in I 300.110, but also 
includes state and local representation. 
The RRT provides the appropriate 
regional mechanism for development 

and coordination of preparedness 
activities before a response action is 
talcen and for coordination of aHistance 
and advice to the OSC/RPM during such 
response actions. 

(b) The two principal components of 
the RRT mechanism are a standing 
team, which consists of designated 
representatives from each pBJticipating 
federal agency, state governments, and 
local governments (as agreed upon by 
the states); and incident-specific teams 
formed from the standing team when the 
RRT is activated for a response. On 
incident-specific teams, participation by 
the RRT member agencies will relate to 
the technical nature of the incident and 
its geographic location. 

(1) The standing team's jurisdiction 
corresponds to the standard federal 
regions, except for Alaska, Oceania in 
the Pacific, and the Caribbean area, 
each of which has a separate standing 
RRT. The role of the standing RRT 
includes communications systems and 
procedures, planning, coordination, 
training. evaluation. preparedness, and 
related matters on a regionwide basis. 

(2) The role of the incident-specific 
team is determined by the operational 
requirements of the response to a 
specific discharge or release. 
Appropriate levels of activation and/or 
notification of the incident-specific RRT, 
including participation by state and 
local governments, shall be determined 
by the designated RRT chair for the 
incident. based on the Regional 
Contingency Plan (RCP). The incident­
specific RRT supports the designated 
OSC/RPM The designated OSC/RPM 
directs response efforts and coordinates 
all other efforts at the scene of a 
discharge or release. 

(c) The representatives of EPA and 
the USCG shall act as co-chairs of RRTs 
except when the RRT is activated. 
When the RRT is activated for response 
actions, the chair shall be the member 
agency providing the OSC/RPM. 

(d) Each participating agency should 
designate one member and at least one 
alternate member to the RRT. Agencies 
whose regional subdivisions do not 
correspond to the standard federal 
regions may designate additional 
representatives to the standing RRT to 
ensure appropriate coverage of the 
standard federal region. Participating 
states may also designate one member 
and at least one alternate member to the 
RRT. Indian tribal governments may 
arrange for representation with the RRT 
appropriate to their geographical 
location. All agencies and states may 
also provide additional representatives 
as observers to meetings of the RRT. 
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(e) RRT members should designate 
representatives and alternates from 
their agencies as resource personnel for 
RRT activities, including RRT work 
planning, and membership on incident­
apecific teams in support of the OSCa/ 
RPMs. 

(f) Federal RRT members or their 
representatives should provide OSCa/ 
RPMs with assistance from their 
respective federal agencies 
commensurate with agency 
responsibilities, resources, and 
capabilities within the region. During a 
response action. the members or the 
RRT should seek to make available the 
resources of their agencies to the OSC/ 
RPM as specified in the RCP and OSC 
contingency plan. 

(g) RRT members should designate 
appropriately qualified representatives 
from their agencies to work with OSCs 
in developing and maintaining OSC 
contingency plans, described in 
I 300.210, that provide for use of agency 
resources in responding to discharges 
and releases. 

(h) Affected states are encouraged to 
participate actively in all RRT activities. 
Each state governor is requested to 
assign an office or agency to represent 
the state on the appropriate RRT; to 
designate representatives to work with 
the RRT and OSCs in developing RCPs 
and OSC contingency plans; to plan for, 
make available, and coordinate state 
resources; and to serve as the contact 
point for coordination of response with 
local government agencies, whether or 
not represented on the RRT. The state's 
RRTrepresentative should keep the 
State Emergency Response Commjssion 
(SERC). described in § 300.205(c), 
apprised of RRT activities and 
coordinate RRT activities with the 
SERC. Local governments and Indian 
tribes are invited to participate in 
activities on the appropriate RRT as 
provided by state law or as arranged by 
the state's representative. 

(i) The standing RRT shall recommend 
changes in the regional response 
organization as needed. revise the RCP 
as needed, evaluate the preparedness of 
the participating agencies and the 
effectiveness of OSC contingency plans 
for the federal response to discharges 
and releases, and provide technical 
assistance for preparedness to the 
response community. The RRT should: 

(1) Review and comment, to the extent 
practicable, on local emergency 
response plans or other issues related to 
the preparation. implementation. or 
exercise of such plans upon request or a 
local emergency planning committee; 

(Z) Evaluate regional and local 
responses to discharges or releases on a 
continuing basis, considering available 

legal remedies. equipment readiness, 
and coordination among responsible 
public agencies and private 
organiza lions, and recommend 
improvements; 

(3) Recommend revisions of the NCP 
to the NRT, based on observations of 
response operations; 

(4) Review OSC actions to ensure that 
RCPs and OSC contingency plans are 
effective: 

(5) Encourage the state and local 
response community to improve its 
preparedness for response; 

(6) Conduct advance planning for use 
of dispersant&, surface collection agents, 
burning agents, biological additives. or 
other chemical agents in accordance 
with subpart J of this part; 

(1) Be prepared to provide response 
resources to major discharges or 
releases outside the region; 

(8) Conduct or participate in training 
and exercises as necessacy to encourage 
preparedness activities of the response 
community within the region; 

(9) Meet at least semiannually to 
review response actions carried out 
during the preceding period and 
consider changes in RCPs and OSC 
contingency plans; and 

(10} Provide letter reports on RRT 
activities to the NRT twice a year, no 
later than January 31 and July 31. At a 
minimum, reports should summarize 
recent activities, organizational changes, 
operational concerns, and efforts to 
improve state and local coordination. 

U)(1) The RRT may be activated by 
the chair as an incident-specific 
response team when a discharge or 
release: 

(i) Exceeds the response capability 
available to the OSC/RPM in the place 
where it occurs; 

(ii) Transects state boundaries; or 
(iii) May pose a substantial threat to 

the public health or welfare or the 
environment. or to regionally significant 
amounts of property. RCPs shall specify 
detailed criteria for activation of RRTs. 

(Z) The RRT will be activated during 
any discharge or release upon a request 
from the OSC/RPM. or from any RRT 
representative, to the chair of the RRT. 
Requests for RRT activation shall later 
be confirmed in writing. Each 
representative, or an appropriate 
alternate, should be notified 
immediately when the RRT is activated. 

(3) During prolonged removal or 
remedial action. the RRT may not need 
to be activated or may need to be 
activated only in a limited sense, or may 
need to have available only those 
member agencies of the RRT who are 
directly affected or who can provide 
direct response assistance. 

(4) When the RRT is activated for a 
discharge or release, agency 
representatives shall meet at the call of 
the chair and may: 

(i) Monitor and evaluate reports from 
the OSC/RPM, advise the OSC/RPM on 
the duration and extent of response, and 
recommend to the OSC/RPM specific 
actions to respond to the discharge or 
release; 

(ii) Request other federal, state, or 
local governments, or private agencies. 
to provide resources under thejr existing 
authorities to respond to a discharge or 
release or to monitor response 
operations: 

(iii) Help the OSC/RPM prepare 
information releases for the public and 
for communication with the NRT; 

(iv) If the circumstances warrant, 
make recommendations to the regional 
or district head of the agency providing 
the OSC/RPM that a different OSC/ 
RPM should be designated; and 

(v) Submit pollution reports to the 
NRC as significant developments occur. 

(5) At the regional level, a Regional 
Response Center (RRC) may provide 
facilities and personnel for 
communications, information storage, 
and other requirements for coordinating 
response. The location of each RRC 
should be provided in the RCP. 

(6) When the RRT is activated, 
affected states may participate in all 
RRT deliberations. State government 
representatives participating in the RRT 
have the same status as any federal 
member of the RRT. 

(7) The RRT can be deactivated when 
the incident-specific RRT chair 
determines that the OSC/RPM no longer 
requires RRT assistance. 

(8) Notification of the RRT may be 
appropriate when full activation is not 
necessacy, with systematic 
communication of pollution reports or 
other means to keep RRT members 
informed as to actions of potential 
concern to a particular agency, or to 
assist in later RRT evaluation of 
regionwide response effectiveneBB. 

(k) Whenever there is insufficient 
national policy guidance on a matter 
before the RRT, a technical matter 
requiring solution. or a question 
concerning interpretation of the NCP, or 
there la a disagreement on discretionacy 
actions among RRT members that 
cannot be resolved at the regional level, 
it may be referred to the NRT, described 
in I 300.110. for advice. 

§ 300.120 ~ coordlnatorl end 
remedial pro,lect managers: general 
reaponslbllltla. 

(a) The OSC/RPM directs response 
efforts and coordinates all other efforts 
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al the scene of a discharge or release. 
As part of the planning and 
preparedness for response, OSCs shall 
be predesignated by the regional or 
disbict head of the lead agency. EPA 
and the USCG shall predesignate OSCs 
for all areas in each region, except as 
provided in paragraphs (b) and (c) of 
this section. RPMs shall be assigned by 
the lead agency to manage remedial or 
other response actions at NPL sites, 
except as provided in paragraphs (b) 
and (c) of this section. 

(1) The USCG shall provide OSCs for 
oil discharges. including discharges from 
facilities and vessels under the 
jurisdiction of another federal agency. 
within or threatening the coastal zone. 
The USCG shall also provide OSCs for 
the removal of releases of hazardous 
substances. pollutants, or contaminants 
into or threatening the coastal zone, 
except as provided in paragraph (b) of 
this section. The USCG shall not provide 
predesignated OSCs for discharges or 
releases from hazardous waste 
management facilities or in similarly · 
chronic incidents. The USCG shall 
provide an initial response to discharges 
or releases from hazardous waste 
management facilities within the coastal 
zone in accordance with DOT/EPA 
Instrument of Redelegation (May 27, 
1988) except as provided by paragraph 
(b) of this section. The USCG OSC shall 
contact the cognizant RPM as soon as it 
is evident that a removal may require a 
follow-up remedial action, to ensure that 
the required planning can be initiated 
and an orderly transition to an EPA or 
state lead can occur. 

(2) EPA shall provide OSCs for 
discharges or releases into or 
threatening the inland zone and shall 
provide RPMs for federally funded 
remedial actions, except in the case of 
state-lead federally funded response 
and as provided in paragraph (b) of this 
section. EPA will also assume all 
remedial actions at NPL sites in the 
coastal zone, even where removals are 
initiated by the USCG. except as 
provided in paragraph (b) of this section. 

(b) For releases of hazardous 
substances, pollutants, or contaminants, 
when the release is on. or the sole 
source of the release is from. any facility 
or vessel, including vessels bareboat­
chartered and operated. under the 
jurisdiction. custody, or control of DOD, 
DOE. or other federal agency: 

(1) In the case of DOD or DOE. DOD 
or DOE shall provide OSCs/RPMs 
responsible for taking all response 
actions: and 

(2) In the case of a federal agency 
other than EPA. DOD, or DOE. such 
agency shall provide OSCs for all 
removal actions that are not 

emergencies and shall provide RPMs for 
all remedial actions. 

(c) DOD will be the removal response 
authority with respect to incidents 
involving DOD military weapons and 
munitions or weapons and munitions 
under the jurisdiction. custody, or 
control of DOD. 

(d) The OSC is responsible for 
developing any OSC contingency plans 
for the federal response in the area of 
the OSC's responsibility. The planning 
ahall, as appropriate, be accomplished 
in cooperation with the RRT, described 
in § 300.115, and designated state and 
local representatives. The OSC 
coordinates, directs. and reviews the 
work of other agencies, responsible 
parties. and contractors to aSBure 
compliance with the NCP, decision 
document. consent dei:ree, 
administrative order, and, lead agency­
approved plans applicable to the 
response. 

(e) The RPM is the prime contact for 
remedial or other response actions being 
taken (or needed) at sites on the 
proposed or promulgated NPL. and for 
sites not on the NPL but under the 
jurisdiction, custody, or control of a 
federal agency. The RPM's 
responsibilities include: 

(1) Fund-financed response: The RPM 
coordinates, directs, and reviews the 
work of EPA. states and local 
governments. the U.S. Army Corps of 
Engineers, and all other agencies and 
contractors to assure compliance with 
the NCP. Based upon the reports of 
these parties. the RPM recommends 
action for decisions by lead-agency 
officials. The RPM's period of 
responsibility begins prior to initiation 
of the remedial investigation/feasibility 
study (Rl/FS). described in § 300.430. 
and continues through design, remedial 
action, deletion of the site from the NPL. 
and the CERCLA cost recovery activity. 
When a removal and remedial action 
occur at the same site, the OSC and 
RPM should coordinate to en.sure an 
orderly transition of responsibility. 

(2) Federal-lead non-Fund-financed 
response: The RPM coordinates, directs, 
and reviews the work of other agencies, 
responsible parties, and contractors to 
assure compliance with the NCP, ROD, 
consent decree, administrative order, 
and lead agency-approved plans 
applicable to the response. Based upon 
the reports of these parties, the RPM 
shall recommend action for decisions by 
lead agency officials. The RPM's period 
of responsibility begins prior to 
initiation of the RI/FS. described in 
I 300.430, and continues through design 
and remedial action and the CERCLA 
cost recovery activity. The OSC and 

RPM shall ensure orderly transition of 
responsibilities from one to the other. 

(3) The RPM shall participate in all 
decision-making processes necessary to 
ensure compliance with the NCP, 
including, as appropriate, agreements 
between EPA or other federal agencies 
and the state. The RPM may also review 
responses where EPA has preauthorized 
a person to file a claim for 
reimbursement to determine that the 
response was consistent with the terms 
of such preauthorization in cases where 
claims are filed for reimbursement. 

(f)(1) Where a support agency has 
been identified through a cooperative 
agreement, SMOA. or other agreement. 
that agency may designate a support 
agency coordinator (SAC) to provide 
assistance, as requested. by the OSC/ 
RPM. The SAC is the prime 
representative of the support agency for 
response actions. 

(2) The SAC'• responsibilities may 
include: 

(i) Providing and reviewing data and 
documents as requested by the OSC/ 
RPM during the planning, design, and 
cleanup activities of the response action: 
and 

(ii) Providing other aBSistance as 
requested. 

(g)(1) The lead agency should provide 
appropriate training for its OSCs, RPMs. 
and other response personnel to carry 
out their responsibilities under the NCP. 

(2) OSCs/RPMs should ensure that 
persons designated to act as their on­
scene representatives are adequately 
trained and prepared to carry out 
actions under the NCP. to the extent 
practicable. 

§ 300.125 Notiftcatlon and 
communications. 

(a) The National Response Center 
(NRC), located at USCG Headquarters, 
is the national communications center, 
continuously manned for handling 
activities related to response actions. 
The NRC acts as the single point of 
contact for all pollution incident 
reporting. and as the NRT 
communications center. Notice of 
discharges must be made telephonically 
through a toll free number or a special 
local number (Telecommunication 
Device for the Deaf (TDD) and collect 
calls accepted). (Notification details 
appear in §I 300.300 and 300.405.) The 
NRC receives and immediately relays 
telephone notices of discharges or 
releases to the appropriate 
predesignated federal OSC. The 
telephone report is disbibuted to any 
interested NRT member agency or 
federal entity that bu established a 
written agreement or understanding 
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with the NRC. The NRC evaluates 
incoming information and immediately 
advises FEMA of a potential major 
disaster or evacuation situation. 

(b) The Commandant, USCG, in 
conjunction with other NRT agencies, 
shall provide the necessary personnel, 
communications. plotting facilities, and 
equipment for the NRC. 

(c) Notice of an oil discharge or 
release of a hazardous substance in an 
amount equal to or greater than the 
reportable quantity must be made 
immediately in accordance with 33 CFR 
part 153, subpart B, and 40 CFR part 302, 
respectively. Notification shall be made 
to the NRC Duty Officer, HQ USCG, 
Washington, DC. telephone (800) 424­
8802 or (202) 267-2675. All notices of 
discharges or releases received at the 
NRC will be relayed immediately by 
telephone to the OSC. 

I 300.130 Determinations to Initiate 
response and apeclal conditions. 

(a) In accordance with CWA and 
CERCLA, the Administrator of EPA or 
the Secretary of the Department in 
which the USCG is operating. as 
appropriate. is authorized to act for the 
United States to take response measures 
deemed necessary to protect the public 
health or welfare or environment from 
discharges of oil or releases of 
hazardous substances, pollutants, or 
contaminants except with respect to 
such releases on or from vessels or 
facilities under the jurisdiction, custody, 
or control of other federal agencies. 

(b) The Administrator of EPA or the 
Secretary of the Department in which 
the USCG is operating, as appropriate, is 
authorized to initiate appropriate 
response activities when the 
Administrator or Secretary determines 
that: 

(1) Any oil is discharged from any 
vessel or offshore or onshore facility 
into or upon the navigable waters of the 
United States, adjoining shorelines, or 
into or upon the waters of the 
contiguous zone, or in connection with 
activities under the Outer Continental 
Shelf Lands Act or the Deepwater Port 
Act of 1974, or which may affect natural 
resources belonging to, appertaining to, 
or under exclusive management 
authority of the United States; 

(2) Any hazardous substance is 
released or there is a threat of such a 
release into the environment, or there is 
a release or threat of release into the 
environment of any pollutant or 
contaminant which may present an 
imminent and substantial danger to the 
public health or welfare; or 

(3) A marine disaster in or upon the 
navigable waters of the United States 
has created a substantial threat of a 

pollution hazard to the public health or 
welfare because of a discharge or 
release, or an imminent discharge or 
release, from a vessel of large quantities 
of oil or hazardous substances 
designated pursuant to section 
311(b)(2)(A) of the CWA. 

(c) Whenever there is such a marine 

disaster, the Administrator of EPA or 

Secretary of the Department in which 

the USCG is operating may: 


(1) Coordinate and direct all public 

and private efforts to abate the threat 

and 


(2) Summarily remove and, if 
necessary, destroy the vessel by 
whatever means are available without 
regard to any provisions of law 
governing the employment of personnel 
or the expenditure of appropriated 
funds. 

(d) In addition to any actions taken by 
a state or local government, the 
Administrator of EPA or the Secretary of 
the Department in which the USCG is 
operating may request the U.S. Attorney 
General to secure the relief necessary to 
abate a threat if the Administrator or 
Secretary determines: 

(1) That there is an imminent and 
substantial threat to the public health or 
welfare or the environment because of 
discharge of oil from any offshore or 
onshore facility into or upon the 
navigable waters of the United State11; 
or 

(2) That there may be an imminent 
and substantial endangerment to the 
public health or welfare or the 
environment because of a release of a 
hazardous substance from a facility. 

(e) Response actions to remove 
discharges originating from operations 
conducted subject to the Outer 
Continental Shelf Lands Act shall be in 
accordance with the NCP. 

(f) Where appropriate, when a 
discharge or release involves 
radioactive materials, the lead or 
support federal agency shall act 
consistent with the notification and 
assistance procedures described in the 
appropriate Federal Radiological Plan. 
For the purpose of the NCP, the Federal 
Radiological Emergency Response Plan 
(FRERP) (50 FR 46542. November 8, 1985) 
is the appropriate plan. 

(g) Removal actions involving nuclear 
weapons should be conducted in 
accordance with the joint Department of 
Defense. Department of Energy, and 
Federal Emergency Management 
Agency Agreement for Response to 
Nuclear Incidents and Nuclear Weapons 
Significant Incidents Oanuary 8, 1981). 

(h) If the situation is beyond the 
capability of state and local 
governments and the statutory authority 
of federal agencies, the President may, 

under the Disaster Relief Act of 1974. act 
upon a request by the governor and 
declare a major disaster or emergency 
and appoint a Federal Coordinating 
Officer (FCO) to coordinate all federal 
disaster assistance activities. In such 
cases, the OSC/RPM would continue to 
carry out OSC/RPM responsibilities 
under the NCP. but would coordinate 
those activities with the FCO to ensure 
consistency with other federal disaster 
auistance activities. 

f 300.135 Reepome operatlona. 

{a) The OSC/RPM. c:Onsistent with 
I I 300.120 and 300.125, shall direct 
response efforts and coordinate all other 
efforts at the scene of a discharge or 
release. As part of the planning and 
preparation for response, the OSCs/ 
RPMs shall be predesignated by the 
regional or district head of the lead 
agency. 

(b) The first federal official a.ftiliated 
with an NRT member agency to arrive at 
the scene of a discharge or release 
should coordinate activities under the 
NCP and is authorized to initiate, in 
consultation with the OSC. any 
necessary actions normally carried out 
by the OSC until the arrival of the 
predesignated OSC. This official may 
initiate federal Fund-financed actions 
only as authorized by the OSC or. if the 
OSC is unavailable, the authorized 
representative of the lead agency. 

(c) The OSC/RPM shall, to the extent 
practicable. collect pertinent facts about 
the discharge or release, such as its 
source and cause; the identification of 
potentially responsible parties; the 
nature. amount, and location of 
discharged or released materials; the 
probable direction and time of travel of 
discharged or released materials; the 
pathways to human and environmental 
exposure; the potential impact on human 
health, welfare, and safety and the 
environment; the potential impact on 
natural resources and property which 
may be affected; priorities for protecting 
human health and welfare and the 
environment; and appropriate cost 
documentation. 

(d) The OSC's/RPM's efforts shall be 
coordinated with other appropriate • 
federal state. local and private 
response agencies. OSCa/RPMs may 
designate capable persons from federal 
state, or local agencies to act as their 
on-scene representatives. State and 
local governments, however, are not 
authorized to take actions under 
subparts D and E of the NCP that 
involve expenditures of CWA section 
311(k) or CERCLA funds unless an 
appropriate contract or cooperative 
agreement has been established. 
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(e) The OSC/RPM should consult 
regularly with the RRT in carrying out 
the NCP and keep the RRT informed of 
activities under the NCP. 

(f) The OSC/RPM shall advise the 
IUpport agency as promptly as possible 
of reported releases. 

(g) The OSC/RPM shall immediately 
notify FEMA of situations potentially 
requiring evacuation. temporary . 
housing, or permanent relocation. In 
addition, the OSC/RPM shall evaluate 
incoming information and immediately 
advise FEMA of potential major disaster 
1ituations. 

(h) In those instances where a 
possible public health emergency exists, 
the OSC/RPM should notify the HHS 
representative to the RRT. Throughout 
response actions, the OSC/RPM may 
call upon the HHS representative for 
assistance in determining public health 
threats and call upon the Occupational 
Safety and Health Administration 
(OSHA) and HHS for advice on worker 
health and safety problems. 

(i) All federal agencies should plan for 
emergencies and develop procedures for 
dealing with oil discharges and releases 
of hazardous substances. pollutants, or 
contaminants from vessels and facilities 
under their jurisdiction. All federal 
agencies. therefore, are responsible for 
designating the office that coordinates 
response to such incidents in 
accordance with the NCP and applicable 
federal regulations and guidelines. 

(j) The OSC/RPM shall promptly 
notify the trustees for natural resources 
of discharges or releases that are 
injuring or may injure natural resources 
under their jurisdiction. The OSC or 
RPM shall seek to coordinate all 
response activities with the natural 
resource trustees. 

(k) Where the OSC/RPM becomes 
aware that a discharge or release may 
adversely affect any endangered or 
threatened species. or result in 
destruction or adverse modification of 
the habitat of such species, the OSC/ 
RPM should consult with the DOI or 
DOC(NOAA). 

(I) The OSC/RPM is responsible for 
addressing worker health and safety 
concerns at a response scene, in 
accordance with § 300.150. 

(m) The OSC shall submit pollution 
reports to the RRT and other · 
appropriate agencies as significant 
developments occur duriDg response 
actions. through communications 
networks or procedures agreed to by the 
RRT and covered in the RCP. 

(n) OSCs/RPMs should ensure that all 
appropriate public and private interests 
are kept informed and that their 
concerns are considered throughout a 
response, to the extent practicable, 

consistent with the requirements of 
I 300.155 of this part. 

I 300.140 lluftkegkHW ~ 

(a) If a discharge or release moves 
from the area covered by one RCP or 
OSC contingency plan into another area, 
the authority for response actions 
should likewise shift If a discharge or 
release affects areas covered by two or 
more RCPs. the response mechanisms of 
both may be activated. In this case, 
response actions of all regions 
concerned shall be fully coordinated as 
detailed in the RCPs. 

(b) There shall be only one OSC and/ 
or RPM at any time duriDg the course of 
a response operation. Should a 
discharge or release affect two or more 
areas, EPA, the USCG, DOD, DOE. or 
other lead agency, as appropriate, shall 
give prime consideration to the area 
vulnerable to the greatest threat, in 
determining which agency should 
provide the OSC and/or RPM. The RRT 
shall designate the OSC and/or RPM if 
the RRT member agencies who have 
response authority within the affected 
areas are unable to agree on the 
designation. The NRT shall designate 
the OSC and/or RPM if members of one 
RRT or two adjacent RRTs are unable to 
agree on the designation. 

(c) Where the USCG bas initially 
provided the OSC for response to a 
release from hazardous waste 
management facilities located in the 
coastal zone, responsibility for response 
action shall shift to EPA or another 
federal agency. as appropriate. 

§ 300.145 Spectal teams and other 
...11tance available to OSC1/RPll1. 

(a) Strike Teams. collectively known 
as the National Strike Force (NSF), are 
established by the USCG on the Pacific 
coast and Gulf coast (covering the 
Atlantic and Gulf coast regions), to 
provide assistance to the OSC/RPM. 

(1) Strike Teams can provide 
communications support, advice, and 
assistance for oil and hazardous 
substances removal. These teams also 
have knowledge of shipboard damage 
control. are equipped with specialized 
containment and removal equipment. 
and have rapid transportation available. 
When possible, the Strike Teams will 
provide training for emergency task 
forces to support OSCs/RPMs and aasist 
in the development of RCPs and OSC 
contingency plans. 

(2) The OSC/RPM may request 
assistance from the Strike Teams. 
Requests for a team may be made 
directly to the Commanding Officer of 
the appropriate team, the USCG member 
of the RRT, the appropriate USCG Area 

Commander, or the Commandant of the 
USCG through the NRC. 

(b) Each USCG OSC manages 
emergency task forces trained to 
evaluate, monitor, and supervise 
pollution responses. Additionally, they 
have limited "initial aid" response 
capability to deploy equipment prior to 
the arrival of a cleanup contractor or 
other response personnel. 

(c)(l) The Environmental Response 
Team (ERT) is established by EPA in 
accordance with its disaster and 
emergency responsibilities. The ERT has 
expertise in treatment technology, 
biology, chemistry, hydrology, geology, 
and engineering. 

(2) The ERT can provide access to 
special decontamination equipment for 
chemical releases and advice to the 
OSC/RPM in hazard evaluation: riak 
assessment multimedia sampling and 
analysis program; on-site safety, 
including development and 
implementation plans; cleanup 
techniques and priorities; water supply 
decontamination and protection; 
application of dispersants; 
environmental assessment degree of 
cleanup required; and disposal of 
contaminated material. 

(3) The ERT also provides both 
introductory and intermediate level 
training courses to prepare response 
personnel. 

(4) OSC/RPM or RRT requests for 
ERT support should be made to the EPA 
representative on the RRT; EPA 
Headquarters, Director, Emergency 
Response Division; or the appropriate 
EPA regional emergency coordinator. 

(d) Scientific support coordinators 
(SSCs) are available, at the request of 
OSCs/RPMs, to assist with actual or 
potential responses to discharges of oil 
or releases of hazardous substances, 
pollutants, or contaminants. The SSC 
will also provide scientific support for 
the development of RCPs and OSC 
contingency plans. Generally, SSCs are 
provided by NOAA in coastal and 
marine areas, and by EPA in inland 
regions. In the case of NOAA. SSCs may 
be supported in the field by a team 
providing. as necessary, expertise in 
chemistry, trajectory modeling, natural 
resources at risk. and data management. 

(1) During a response, the SSC serves 
under the direction of the OSC/RPM 
and is responsible for providing 
scientific 1upport for operational 
decisions and for coordinating on-scene 
scientific activity. Depending on the 
nature of the incident. the SSC can be 
expected to provide certain specialized 
scientific skills and to work with 
governmental agencies, universities, 
community representatives, and 
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industry to compile information that 
would assist the OSC/RPM in assessing 
the hazards and potential effects of 
discharges and releases and in 
developing response strategies. 

(2) If requested by the OSC/RPM, the 
SSC will serve as the principal liaison 
for scientific information and will · 
facilitate communications to and from 
the scientific community on response 
issues. The SSC, in this role, will strive 
for a consensus on scientific issues 
surrounding the response but will also 
ensure that any differing opinions within 
the community are communicated to the 
OSC/RPM. 

(3) The SSC will assist the OSC/RPM 
in responding to requests for assistance 
from state and federal agencies 
regarding scientific studies and 
environmental assessments. Details on 
access to scientific support shall be 
Included in the RCPs. 

(e) For marine salvage operations, 
OSCs/RPMs with responsibility for 
monitoring. evaluating, or supervising 
these activities should request technical 
assistance from DOD, the Strike Teams. 
or commerCial salvers as necessary to 
ensure that proper actions are taken. 
Marine salvage operations generally fall 
into five categories: Afloat salvage; 
offshore salvage; river and harbor 
clearance; cargo salvage; and rescue 
towing. Each category requires different 
knowledge and specialized types of 
equipment. The complexity of such 
operations may be further compounded 
by local environmental and geographic 
conditions. The nature of marine salvage 
and the conditions under which it occurs 
combine to make such operations 
imprecise. difficult, hazardous. and 
expensive. Thus, responsible parties or 
other persons attempting to perform 
such operations without adequate 
knowledge. equipment, and experience 
could aggravate, rather than relieve, the 
situation. 

(f) Radiological Assistance Teams 
(RATs) have been established by EPA's 
Office of Radiation Programs (ORP) to 
provide response and support for 
Incidents or sites containing radiological 
hazards. Expertise is available in 
radiation monitoring. radionuclide 
analysis, radiation health physics, and 
risk assessment Radiological 
Assistance Teams can provide on-site 
support including mobile monitoring 
laboratories for field analyses of 
samples and fixed laboratories for 
radiochemical sampling and analyses. 
Requests for support may be made 24 
hours a day to the Radiological 
Response Coordinator in the EPA Office 
of Radiation Programs. Assistance is 
also available from the Department of 
Energy and other federal agencies. 

(g) The USCG Public Information 
Assist Team (PIAT) is available to auist 
OSCs/RPMs and regional or district 
offices to meet the demands for public 
information and participation. Its use is 
encouraged any time the OSC/RPM 
requires outside public affairs support 
Requests for the PIAT may be made 
through the NRC. 

f 300.150 Worter hulth and aat.ty. 
(a) Response actions under the NCP 

will comply with the provisions for 
response action worker safety and 
health in 29 CFR 1910.120. 

(b) In a response action taken by a 
responsible party, the responsible party 
must assure that an occupational safety 
and health program consistent with 29 
CFR 1910.120 is made available for the 
protection of workers at the response 
site. 

(c) In a response taken under the NCP 
by a lead agency. an occupational safety 
and health program should be made 
available for the protection of workers 
at the response site, consistent with, and 
to the extent required by. 29 CFR 
1910.120. Contracts relating to a 
response action under the NCP should 
contain assurances that the contractor 
at the response site will comply with 
this program and with any applicable 
provisions of the OSH Act and state 
OSHlaws. 

(d) When a state, or political 
subdivision of a state. without an 
OSHA-approved state plan is the lead 
agency for response. the state or 
political subdivision must comply with 
standards in 40 CFR part 311, 
promulgated by EPA pursuant to section 
126[f) of SARA. 

(e) Requirements, standards. and 
regulations of the Occupational Safety 
and Health Act of 1970 (29 U.S.C. 651 et 
seq.) (OSH Act) and of state laws with 
plans approved under section 18 of the 
OSH Act (state OSH laws), not directly 
referenced in paragraphs (a) through (d) 
of this section, must be complied with 
where applicable. Federal OSH Act 
requirements include, among other 
things. Construction Standards (29 CFR 
part 1926), General Industry Standards 
(29 CFR part 1910). and the general duty 
requirement of section 5(a)(l) of the 
OSH Act (29 US.C. 654(a)(l)). No action 
by the lead agency with respect to 
response activities under the NCP 
constitutes an exercise of statutory 
authority within the meaning of section 
4(b)(1) of the OSH Act All 
governmental agencies and private 
employers are directly responsible for 
the health and safety of their own 
employees. 

I 300.155 Public Information and 
community relaUona. 

(a) When an incident occurs, it is 
imperative to give the public prompt. 
accurate information on the nature of 
the incident and the actions underway 
to mitigate the damage. OSCs/RPMs 
and community relations personnel 
should ensure that all appropriate public 
and private interests are kept informed 
and that their concerns are considered 
throughout a response. They should 
coordinate with available public affairs/ 
community relations resources to carry 
out this responsibility. 

(b) An on-scene news office may be 
established to coordinate media 
relations and to iuue official federal 
information on an incident Whenever 
possible, it will be headed by a 
representative of the lead agency. The 
OSC/RPM determines the location of 
the on-scene news office. but every 
effort should be made to locate it near 
the scene of the incident If a 
participating agency believes public 
Interest warrants the issuance of 
statements and an on-scene news office 
has not been established, the affected 
agency should recommend its 
establishment All federal news releases 
or statements by participating agencies 
should be cleared through the OSC/ 
RPM. 

(c) The community relations 
requirements specified in 11 300.415, 
300.430, and 300.435 apply to removal, 
remedial. and enforcement actions and 
are intended to promote active 
communication between communities 
affected by discharges or releases and 
the lead agency responsible for response 
actions. Community Relations Plans 
(CRPs) are required by EPA for certain 
response actions. The OSC/RPM should 
ensure coordination with such plans 
~bich may be in effect at the scene of a 
discharge or release or which may need 
to be developed during follow-up 
activities. 

f 300.180 Documentation and cost 
ncovety. 

(a) For releases of a hazardous 
&bstance, pollutant. or contaminant. the 
following provisions apply: 

(1) During all phases of response. the 
lead agency shall complete and 
maintain documentation to support all 
actions taken under the NCP and to 
form the basis for cost recovery. In 
seneral, documentation shall be 
sufficient to provide the source and 
circwnstances of the release, the 
identity of responsible parties, the 
response action taken. accurate 
accounting of federal, state, or private 
party costs incurred for response 
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actions, and impacts and potential 
impacts to the public health and welfare 
and the environment Where applicable, 
documentation shall state when the 
NRC received notification of a release of 
a reportable quantity. 

(2) The information and reports · 
obtained by the lead agency for Fund­
financed response actions shall, as 
appropriate, be transmitted to the chair 
of the RRT. Copies can then be 
forwarded to the NRT, members of the 
RRT, and others as appropriate. In 
addition, OSCs shall submit reports as 
required under § 300.165. 

(3) The lead agency shall make 
available to the ·trustees of affected 
natural resources information and 
documentation that can assist the 
trustees in the determination of actual or 
potential natural resource injuries. 

(b) For discharges of oil, 
documentation and cost recovery 
provisions are described in § 300.315. 

(c) Response actions undertaken by 
the participating agencies shall be 
carried out under existing programs and 
authorities when available. Federal 
agencies are to make resources 
available, expend funds, or participate 
in response to discharges and releases 
under their existing authority. 
lnteragency agreements may be signed 
when necessary to ensure that the 
federal resources will be available for a 
timely response to a discharge or 
release. The ultimate decision as to the 
appropriateness of expending funds 
rests with the agency that is held 
accountable for such expenditures. 
Further funding provisions for 
discharges of oil are described in 
§ 300.335. 

(d) The Administrator of EPA and the 
Administrator of the Agency for Toxic 
Substances and Disease Registry 
(ATSDR) shall assure that the coats of 
health assessment or health effect 
studies conducted under the authority of 
CERCLA section 104(i) are documented 
in accordance with standard EPA 
procedures for cost recovery. 
Documentation shall include 
information on the nature of the 
hazardous substances addreHed by the 
research, information concerning the 
locations where these substances have 
been found. and any available 
information on response actions taken 
concerning these substances at the 
location. 

f 300.165 osc reports. 
(a) Within one year after completion 

of removal activities at a major 
discharge of oil, a major release of a 
hazardous substance. pollutant. or 
contaminant, or when requested by the 
RRT, the OSC/RPM shall submit to the 

RRT a complete report on the removal 
operation and the actions taken. The 
OSC/RPM shall at the same time send a 
copy of the report to the Secretary of the 
NRT. The RRT shall review the OSC 
report and send to the NRT a copy of the 
OSC report with its comments or 
recommendations within 30 days after 
the RRT has received the OSC report. 

(b) The OSC report shall record the 
situation as it developed, the actions 
taken. the resources committed. and the 
problems encountered. 

(c) The format for the OSC report 
ahall be as follows: 

(1) Summary of Events-a 
chronological naJTative of all events, 
including: 

(i) The location of the hazardous 
substance, pollutant. or contaminant 
release or oil discharge, including, for oil 
discharges, an indication of whether the 
discharge was in connection with 
activities regulated under the Outer 
Continental Shelf Lands Act (OCSLA). 
the Trans-Alaska Pipeline Authorization 
Act. or the Deepwater Port Act; 

(ii) The cause of the discharge or 
release: 

(iii) The initial situation; 
(iv) Efforts to obtain response by 

responsible parties; 
(v) The organization of the response, 

including state participation; 
(vi) The resources committed; 
(vii) Content and time of notice to 

natural resource trustees relating injliry 
or possible injury to natural resources; 

(viii) Federal or state trustee damage 
assessment activities and efforts to 
replace or restore damaged natural 
resources; 

(ix) Details of any threat abatement 
action taken under CERCLA or under 
section 311(c) or (d) of the CWA; 

(x) Treatment/disposal/alternative 
technology approaches pursued and 
followed; and 

(xi) Public information/community 
relations activities. 

(2) Effectiveness of removal actions 
taken by: 

(i) The responsible party(ies); 
(ii) State and local forces; 
(iii) Federal agencies and special 

teams; and 
(iv) Contractors, private groups, and 

volunteers, if applicable. 
(3) Difficulties Encountered-A list of 

items that affected the response, with 
particular attention to iHues of 
intergovernmental coordination. 

(4) Recommendations-OSC/RPM 
recommendations, including at a 
minimum: 

(i) Means to prevent a recurrence of 
the discharge or release; 

(ii) Improvement of response actions; 
and 

(iii) Any recommended changes in the 
NCP, RCP, OSC contingency plan. and. 
as appropriate, plans developed under 
section 303 of SARA and other local 
emergency response plans. 

f 300.170 Federal egency par1lclpatlon. 

Federal agencies listed in § 300.175 
have duties e~tablished by statute, 
executive order, or Presidential directive 
which may apply to federal response 
actions following. or in prevention of, 
the discharge of oil or release of a 
hazardous substance, pollutant. or 
contaminant Some of these agencies 
also have duties relating to the 
rehabilitation, restoration, or 
replacement of natural resources injured 
or lost as a result of such discharge or 
release as described in subpart G of this 
part The NRT and RRT organizational 
structure, and the NCP. federal regional 
contingency plans (RCPs), and OSC 
contingency plans, described in 
§ 300.210, provide for agencies to 
coordinate with each other in carrying 
out these duties. 

(a) Federal agencies may be called 
upon by an OSC/RPM during response 
planning and implementation to provide 
assistance in their respective areas of 
expertise. as described in f 300.175, 
consistent with the agencies' 
capabilities and authorities. 

(b) In addition to their general 
responsibilities, federal agencies should: 

(1) Make necessary information 
available to the Secretary of the NRT, 
RRTs, and OSCs/RPMs. 

(2) Provide representatives to the NRT 
and RRTs and otherwise assist RRTs 
and OSCs. as necessary, in formulating 
RCPs and OSC contingency plans. 

(3) Inform the NRT and RRTs, 
consistent with national security 
considerations, of changes in the 
availability of resources that would 
affect the operations implemented under 
theNCP. 

(c) All federal agencies are 
responsible for reporting releases of 
hazardous substances from facilities or 
vessels under their jurisdiction or 
control in accordance with section 103 
ofCERCLA. 

(d) All federal agencies are 
encouraged to report relea1es of 
pollutants or contaminants or dischazges 
of oil from veaaels under their 
jurisdiction or control to the NRC. 

t 300.175 Federlll 8g9ncln: eddltlonal 
nsponalbllltles and ...iatance. 

(a) During preparedness planning or In 
an actual response, various federal 
agencies may be called upon to provide 
a1&istance in their respective areas of 
expertise, as indicated in paragraph (b) 
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of this section, consistent with agency 

legal authorities and capabilities. 


(b) The federal agencies include: 
(1) The United States Coast Guard 

(USCG), as provided in 14 U.S.C. 1-3, is 
an agency in the Department of 
Transportation (DOT), except when 
operating as an agency in the United 
States Navy in time of war. The USCG 
provides the NRT vice chair, co-chairs 
for the standing RRTs, and 
predesignated OSCs for the coastal 
zone, as described in§ 300.120(a)(1). The 
USCG maintains continuously manned 
facilities which can be used for 
command, control, and surveillance of 
oil discharges and hazardous substance 
releases occurring in the coastal zone, 
The USCG also offers expertise in 
domestic and international fields of port 
safety and security, maritime law 
enforcement, ship navigation and 
construction, and the manning, 
operation. and safety of vessels and 
marine facilities. The USCG may enter 
into a contract or cooperative agreement 
with the appropriate state in order to 
implement a response action. 

(2) The Environmental Protection 
Agency (EPA) chairs the NRT and co­
chairs, with the USCG, the standing 
RRTs; provides predesignated OSCs for 
the inland zone and RPMs for remedial 
actions except as otherwise provided; 
and generally provides the SSC for 
responses in the inland zone. EPA 
provides expertise on environmental 
effects of oil discharges or releases of 
hazardous substances, pollutants, or 
contaminants, and environmental 
pollution control techniques. EPA also 
provides legal expertise on the 
interpretation of CERCLA and other 
environmental statutes. EPA may enter 
into a contract or cooperative agreement 
with the appropriate state in order to 
implement a response action. 

(3) The Federal Emergency 
Management Agency (FEMA) provides 
guidance, policy and program advice, 
and technical assistance in hazardous 
materials and radiological emergency 
preparedness activities (planning. 
training, and exercising). In a response, 
FEMA provides advice and assistance 
to the lead agency on coordinating 
relocation assistance and mitigation 
efforts with other federal agencies, state 
and local governments, and the private 
sector. FEMA may enter into a contract 
or cooperative agreement with the 
appropriate state or political subdivision 
in order to implement relocation 
assistance in a response. In the event of 
a hazardous materials incident at a 
major disaster or emergency declared by 
the President. the lead agency shall 
coordinate hazardous materials 
response with the Federal Coordinating 

Officer (FCO) appointed by the 

President 


(4) The Department of Defense (DOD) 
has responsibility to take all action 
necessary with respect to releases 
where either the release is on, or the 
sole source of the release is from, any 
facility or vessel under the jurisdiction, 
custody, or control of DOD. DOD may 
also, consistent with its operational 
requirements and upon request of the 
OSC, provide locally deployed United 
States Navy oil spill equipment and 
provide assistance to other federal 
agencies on request. The following two 
branches of DOD have particularly 
relevant expertise: 

(i) The United States Army Corps of 
Engineers has specialized equipment 
and personnel for maintaining 
navigation channels, for removing 
navigation obstruction, for 
accomplishing structural repairs, and for 
performing maintenance to hydropower 
electric generating equipment. The 
Corps can also provide design services, 
perform construction, and provide 
contract writing and contract 
administrative services for other federal 
agencies. 

(ii) The United States Navy (USN) is 
the federal agency most knowledgeable 
and experienced in ship salvage, 
shipboard damage control, and diving. 
The USN has an extensive array of 
specialized equipment and personnel 
available for use in these areas as well 
as specialized containment collection. 
and removal equipment specifically 
designed for salvage-related and open­
sea pollution incidents. 

(5) The Department of Energy (DOE) 
generally provides designated OSCs/ 
RPMs that are responsible for taking all 
response actions with respect to 
releases where either the release is on, 
or the sole source of the release is from, 
any facility or vessel under its 
jurisdiction, custody, or control, 
including vessels bareboat-chartered 
and operated. In addition. under the 
Federal Radiological Emergency 
Response Plan (FRERPJ, DOE provides 
advice and assistance to other OSCs/ 
RPMs for emergency actions essential 
for the control of immediate radiological 
hazards. Incidents that qualify for DOE 
radiological advice and assistance are 
those believed to involve source, by­
product. or special nuclear material or 
other ionizing radiation sources, 
including radium, and other naturally 
occurring radionuclides, as well as 
particle accelerators. Assistance is 
available through direct contact with the 
appropriate DOE Radiological 
Assistance Coordinating Office. 

(6) The Department of Agriculture 
(USDA) has scientific and technical 

capability to measure, evaluate, and 
monitor, either on the ground or by use 
of aircraft. situations where natural 
resources including soiL water, wildlife, 
and vegetation have been impacted by 
fire, insects and diseases, floods, 
hazardous substances, and other natural 
or man-caused emergencies. The USDA 
may be contacted through Forest Service 
emergency staff officers who are the 
designated members of the RRT. 
Agencies within USDA have relevant 
capabilities and expertise as follows: 

(i) The Forest Ser.vice bas 
responsibility for protection and 
management of national forests and 
national grasslands. The Forest Service 
has personnel. laboratory, and field 
capability to measure, evaluate, 
monitor, and control as needed. releases 
of pesticides and other hazardous 
substances on lands under its 
jurisdiction. 

(ii) The Agriculture Research Service 
(ARS) administers an applied and 
developmental research program in 
animal and plant protection and 
production; the use and improvement of 
soil, water, and air; the processing, 
storage, and distribution of farm 
products; and human nutrition. The ARS 
has the capabilities to provide 
regulation of, and evaluation and 
training for, employees exposed to 
biological, chemical. radiological, and 
industrial hazards. In emergency 
situations, the ARS can identify, control, 
and abate pollution in the areas of air. 
soil, wastes. pesticides, radiation. and 
toxic substances for ARS facilities. 

(iii) The Soil Conservation Service 
(SCS) has personnel in nearly every 
county in the nation who are 
knowledgeable in so~!. agronomy, 
engineering, and biology. These 
personnel can help to predict the effects 
of pollutants on soil and their 
movements over and through soils. 
Technical specialists can assist in 
identifying potential hazardous waste 
sites and provide review and advice on 
plans for remedial measures. 

(iv) The Animal and Plant Health 
Inspection Service (APHIS) can respond 
in an emergency to regt!late movement 
of diseased or infected organisms to 
prevent the spread and contamination of 
nonaffected areas. 

(v) The Food Safety and Inspection 
Service (FSIS) has responsibility to 
prevent meat and poultry products 
contaminated with harmful substances 
from entering human food channels. In 
emergencies, the FSIS works with other 
federal and state agencies to establish 
acceptability for slaughter of exposed or 
potentially exposed animals and their 
products. In addition they are charged 
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with managing the Federal Radiological 
Emergency Response Program for the 
USDA. 

(7) The Deparbnent of Commerce 
(DOC), through NOAA. provides 
scientific support for response and 
contingency planning in coastal and 
marine areas, including assessments of 
the hazards that may be involved, 
predictions of movement and dispersion 
of oil and hazardous substances through 
trajectory modeling, and information on 
the sensitivity of coastal environments 
to oil and hazardous substances; 
provides expertise on living marine 
resources and their habitats, including 
endangered species, marine mammals 
and National Marine Sanctuary 
ecosystems; provides information on 
actual and predicted meteorological, 
hydrological, ice, and oceanographic 
conditions for marine, coastal, and 
inland waters, and tide and circulation 
data for coastal and territorial waters 
and for the Great Lakes. 

(8) The Department of Health and 
Human Services (HHS) is responsible 
for providing assistance on matters 
related to the assessment of health 
hazards at a response, and protection of 
both response workers and the public's 
health. HHS is delegated authorities 
under section 104(b) of CERCLA relating 
to a determination that illness, disease, 
or complaints thereof may be 
attributable to exposure to a hazardous 
substance, pollutant, or contaminant. 
HHS programs and services may be 
carried out through grants. contracts, or 
cooperative agreements. The basic 
research programs shall be coordinated 
with the Superfund research, 
demonstration, and development 
program conducted by EPA and DOD 
through the mechanisms provided for in 
CERCLA. Agencies within HHS have 
relevant responsibilities, capabilities, 
and expertise as follows: 

(i) The Agency for Toxic Substances 
and Disease Registry (ATSDR), under 
section 104(i) of CERCLA. is required to: 
Establish appropriate disease/exposure 
registries: provide medical care and 
testing of exposed individuals in cases 
of public health emergencies; develop, 
maintain. and provide information on 
health effects of toxic substances; 
maintain a list of areas restricted or 
closed because of toxic substances 
contamination; conduct research to 
determine relationships between 
exposure to toxic substances and 
illness; conduct health assessments at 
all NPL sites: conduct a health 
a88e88ment in response to a petition or 
provide a written explanation why an 
assessment will not be conducted; 
together with EPA. identify the most 

hazardous substances related to 
CERCLA sites: together with EPA. 
develop guidelines for toxicological 
profiles for hazardous substances; 
develop a toxicological profile for all 
such substances; and develop 
educational materials related to health 
effects of toxic substances for health 
professionals. 

(ii) The National Institutes for 
Environmental Health Sciences (NIEHS) 
has been given the responsibilities 
under section 311(a) of CERCLA. to 
conduct and support programs of basic 
research, development. and 
demonstration; and to establish short 
course and continuing education 
programs, and graduate or advanced 
training. In addition. section 126{g) of 
SARA authorizes NIEHS to administer 
grants for training and education of 
workers who are or may be engaged in 
activities related to hazardous waste 
removal, containment. or emergency 
responses. 

(9) The Deparbnent of the Interior 
(DOI) may be contacted through 
Regional Environmental Officers 
(REOs). who are the designated 
members of RRTs. Department land 
managers have jurisdiction over the 
national park system, national wildlife 
refuges and fish hatcheries, the public 
lands. and certain water projects in 
western states. In addition, bureaus and 
offices have relevant expertise as 
follows: 

(i) Fish and Wildlife Service: 
Anadromous and certain other fishes 
and wildlife, including endangered and 
threatened species, migratory birds. and 
certain marine mammals; waters and 
wetlands; contaminants affecting 
habitat resources; and laboratory 
research facilities. 

(ii) Geological Survey: Geology, 
hydrology (ground water and surface 
water), and natural hazards. 

(iii) Bureau of Land Management: 
Minerals, soils, vegetation, wildlife, 
habitat. archaeology, and wilderness; 
and hazardous materials. 

(iv) Minerals Management Service: 
Manned facilities for Outer Continental 
Shell (OCS) oversight. · 

(v) Bureau of Mines: Analysis and 
identification of inorganic hazardous 
substances and technical expertise in 
metals and metallurgy relevant to site 
cleanup. 

(vi) Office of Surface Mining: Coal 
mine wastes and land reclamation. 

(vii) National Park Service: Biological 
and general natural resources expert 
personnel at park units. 

(viii) Bureau of Reclamation: 
Operation and maintenance of water 

projects in the West; engineering and 
hydrology; and reservoirs. 

(ix) Bureau of Indian Affairs: 
Coordination of activities affecting 
Indian lands; assistance in identifying 
Indian tribal government officials. 

(x) Office of Territorial Affairs: 
Assistance in implementing the NCP in 
American Samoa, Guam. the Pacific 
Island Governments, the Northern 
Mariana Islands, and the Virgin Islands. 

(10) The Deparbnent of Justice CDOD 
can provide expert advice on 
complicated legal questions arising from 
discharges or releases, and federal 
agency responses. In addition. the DOJ 
represents the federal government. 
including its agencies, in litigation 
relating to such discharges or releases. 

(11) The Deparbnent of Labor (DOL), 
through the Occupational Safety and 
Health Administration (OSHA) and the 
states operating plans approved under 
section 18 of the Occupational Safety 
and Health Act of1970 (OSH Act), has 
authority to conduct safety and health 
inspections of hazardous waste sites to 
assure that employees are being 
protected and to determine if the site is 
in compliance with: 

(i) Safety and health standards and 
regulations prom~ated by OSHA (or 
the states) in accordance with section 
126 of SARA and all other applicable 
standards; and 

(ii) Regulations promulgated under the 
OSH Act and its general duty clause. 
OSHA inspections may be seH­
generated. consistent with its program 
operations and objectives, or may be 
conducted in response to requests from 
EPA or another lead agency. OSHA may 
also conduct inspections in response to 
accidents or employee complaints. 
OSHA may also conduct inspections at 
hazardous waste sites in those states 
with approved plans that choose not to 
exercise their jurisdiction to inspect 
such sites. On request. OSHA will 
provide advice and assistance to EPA 
and other NRT /RRT agencies as well as 
to the OSC/RPM regarding hazards to 
persons engaged in response activities. 
Technical assistance may include 
review of site safety plans and work 
practices, assistance with exposure 
monitoring, and help with other 
compliance questions. OSHA may also 
take any other action necesaary to 
a111ure that employees are properly 
protected at such response activities. 
Any questions about occupational 
safety and health at these sites should 
be referred to the OSHA Regional 
Office. 

(12) The Deparbnent of 
Transportation (DOT) provides response 
expertise pertaining to transportation of 
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oil or hazardous substances by all 

modes of transportation. Through the 

Research and Special Programs 

Administration (RSPA), DOT offers 

expertise in the requirements for 

paclcaging, handling, and transporting 

regulated hazardous materials. 


(13) The Department of State (DOS) 
will lead in the development of 
international joint contingency plans. It 
will also help to coordinate an 
international response when discharges 
or releases cross international 
boundaries or involve foreign flag 
vessels. Additionally, DOS will 
coordinate requests for assistance from 
foreign governments and U.S. proposals 
for conducting research at incidents that 
occur in waters of other countries. 

(14) The Nuclear Regulatory 
Commission will respond, as 
appropriate, to releases of radioactive 
materials by its licensees, in accordance 
with the NRC Incident Response Plan 
(NUREG--0728) to monitor the actions of 
those licensees and assure that the 
public health and environment are 
protected and adequate recovery 
operations are instituted. The Nuclear 
Regulatory Commission will keep EPA 
informed of any significant actual or 
potential releases in accordance with 
procedural agreements. In addition, the 
Nuclear Regulatory Commission will 
provide advice to the OSC/RPM when 
assistance is required in identifying the 
source and character of other hazardous 
substance releases where the Nuclear 
Regulatory Commission has licensing 
authority for activities utilizing 
radioactive materials. 

(15) The National Response Center 
(NRC), located at USCG Headquarters, 
is the national communications center, 
continuously manned for handling 
activities related to response actions. 
The NRC acts as the single federal point 
of contact for all pollution.incident 
reporting and as the NRT 
communications center. These response 
actions include: Oil and hazardous 
substances, radiological, biological, 
etiological, surety materials, munitions, 
and fuels. Notice of discharges must be 
made telephonically through a toll free 
number or a special local number 
fl'elecommunication Device for the Deaf 
fl'DD) and collect calls accepted.) The 
telephone report is distributed to any 
interested NRT member agency or 
federal entity that has established a 
written agreement or understanding 
with the NRC. Each telephone notice is 
magnetically voice recorded and 
manually entered into an on-line 
computer data base. The NRC tracks 
medium, major. and potential. major 
apills and provides incident summaries 

to all NRT members and other interested 
parties. The NRC evaluates incoming 
information and immediately advises 
FEMA of a potential major disaster or 
evacuations situation. The NRC 
provides facilities for the NRT to use in 
coordinating a national response action, 
when required: assists in arrangements 
for regular as well as special NRT 
meetings and maintains information on 
the time and place of such meetings; and 
sends representatives to RRT meetings 
as appropriate. The NRC is available to 
assist all NRT agencies as needed. 

§ 300.180 State and local participation In 
response. 

(a) Each state governor is requested to 
designate one state office/ 
representative to represent the state on 
the appropriate RRT. The state's office/ 
representative may participate fully in 
all activities of the appropriate RRT. 
Each state governor is also requested to 
designate a lead state agency that will 
direct state-lead response operations. 
This agency is responsible for 
designating the OSC/RPM for state-lead 

· response actions, designating SACs for 
federal-lead response actions, and 
coordinating/communicating with any 
other state agencies, as appropriate. 
Local governments are invited to 
participate in activities on the 
appropriate RRT as may be provided by 
state law or arranged by the state's 
representative. Indian tribes wishing to 
participate should assign one person or 
office to represent the tribal government 
on the appropriate RRT. 

(b) In addition to meeting the 
requirements for local emergency plans 
under SARA section 303, state and local 
government agencies are encouraged to 
include contingency planning for 
responses, consistent with the NCP and 
the RCP, in all emergency and disaster 
planning._ 

(c) For facilities not addressed under 

CERCLA. states are encouraged to 

undertake response actions themselves 

or to use their authorities to compel 

potentially responsible parties to 

undertake response actions. 


(d) States are encouraged to enter into 
cooperative agreements pursuant to 
section 104(c)(3) and (d) of CERCLA to 
enable them to undertake actions 
authorized under subparts D and E of 
the NCP. Requirements for entering into 
these agreements are included in 
subpart F of the NCP. A state agency 
that acts pursuant to such agreements is 
referred to as the lead agency. In the 
event there is no cooperative agreement. 
the lead agency can be designated in a 
SMOA or other agreement. 

(e) Because state and local public 

safety organizations would nonnally be 


the first government representatives at 
the scene of a discharge or release, they 
are expected to initiate public safety 
measures that are necessary to protect 
public health and welfare and that are 
consistent with containment and 
cleanup requirements in the NCP, and 
are responsible for directing evacuations 
pursuant to existing state or local 
procedures. 

§ 300.185 Nongovernmental partk:ipatlon. 

(a) Industry groups, academic 
organizations, and others are 
encouraged to commit resources for 
response operations. Specific 
commitments should be listed in the 
RCP and OSC contingency plans. 

(b) The technical and scientific 
information generated by the local 
community, along with information from 
federal, state, and local governments, 
should be used to assist the OSC/RPM 
in devising response strategies where 
effective standard techniques are 
unavailable. The SSC may act as liaison 
between the OSC/RPM and such 
interested organizations. 

(c) OSC contingency plans shall 
establish procedures to allow for well 
organized. worthwhile, and safe use of 
volunteers. including compliance with 
§ 300.150 regarding worker health and 
safety. OSC contingency plans should 
provide for the direction of volunteers 
by the OSC/RPM or by other federal 
state, or local officials knowledgeable in 
contingency operations and capable of 
providing leadership. OSC contingency 
plans also should identify specific areas 
in which volunteers can be used. such as 
beach surveillance, logistical support. 
and bird and wildlife treatment. Unless 
specifically requested by the OSC/RPM. 
volunteers generally should not be used 
for physical removal or remedial 
activities. If, in the judgment of the 
OSC/RPM. dangerous conditions exist. 
volunteers shall be restricted from on­
scene operations. 

(d) Nongovernmental participation 
must be in compliance with the 
requirements of subpart Hof this part if 
any recovery of costs will be sought. 

Subpart c-f>lannlng and 
Preparedness 

§ 300.200 General. 

This subpart summarizes emergency 
preparedness activities relating to 
discharges of oil and releases of 
hazardous substances, pollutants. or 
contaminants: describes the federal, 
state, and local planning structure; 
provides for three levels of federal 
contingency plans: and cross-references 
state and local emergency preparedness 
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activities under SARA Title ill, also 
known as the "Emergency Planning and 
Community Right-to-Know Act of 1986" 
but referred to herein as "Title ill." 
Regulations implementing Title ill are 
codified at 40 CFR subchapter J. 

f 300.205 Planning and c:oonfln8tlon 
structure. 

(a) National As described in 
I 300.110, the NRT is responsible for 
national planning and coordination. 

(b) Regional. As described in 
I 300.115, the RRTs are responsible for 
regional planning and coordination. 

(c) State. As provided by sections 301 
and 303 of SARA. the state emergency 
response commission [SERC) of each 
state. appointed by the Governor, is to 
designate emergency planning districts, 
appoint local emergency planning 
committees (LEPCs), supervise and 
coordinate their activities, and review 
local emergency response plans, which 
are described in I 300.215. The SERC 
also is to establish procedures for 
receiving and processing requests from 
the public for information generated by 
Title ill reporting requirements and to 
designate an official to serve as 
coordinator for information. 

(d) Local. As provided by sections 301 
and 303 of SARA. emergency planning 
districts are designated by the SERC in 
order to facilitate the preparation and 
implementation of emergency plans. 
Each LEPC is to prepare a local 
emergency response plan for the 
emergency planning district and 
establish procedures for receiving and 
processing requests from the public for 
information generated by Title lli 
reporting requirements. The LEPC is to 
appoint a chair and establish rules for 
the LEPC. The LEPC is to designate an 
official to serve as coordinator for 
information. 

f 300.210 Feder81 contingency plana. 
There are three levels of federal 

contingency plans: The National 
Contingency Plan, regional contingency 
plans (RCPs), and OSC contingency 
plans. These plans are available for 
inspection at EPA regional.offices or 
USCG district offices. Addresses and 
telephone numbers for these offices may 
be found in the United States 
Government Manual, iHued annually, or 
in local telephone directories. 

(a) The National Contingency Plan. 
The purpose and objectives, authority, 
and scope of the NCP are described in 
11 300.t through 300.3. 

(b) Regional contingency plans. The 
RRTs, working with the states, shall 
develop federal RCPs for each standard 
federal region. AlHka, Oceania in the 
Pacific, and the Caribbean to coordinate 

timely, effective response by various 
federal agencies and other organizations 
to discharges of oil or releases of 
hazardous substances. pollutants, or 
contaminants. RCPs shall. as 
appropriate. include information on all 
useful facilities and resources in the 
region. from government. commercial 
academic. and other sources. To the 
greatest extent possible, RCPs shall 
follow the format of the NCP and 
coordinate with state emergency 
response plans, OSC contingency plans, 
which are described in I 300.210(c), and 
Title ill local emergency response plans. 
which are described in I 300.215. Such 
coordination should be accomplished by 
working with the SERCs in the region 
covered by the RCP. RCPs shall contain 
lines of demarcation between the inland 
and coastal zones, as mutually agreed 
upon by USCG and EPA. 

(c)(t) DSC contingency plans. In order 
to provide for a coordinated, effective 
federal, state, and local response. each 
OSC. in consultation with the RRT, may 
develop an OSC contingency plan for 
response in the OSC area of 
responsibility. OSC contingency plans 
shall be developed in all areas in the 
coastal zone, because OSCs in the 
coastal zone have responsibility for 
discharges and releases offshore, which 
often exceed the jurisdiction and 
capabilities of other responders. 
Boundaries for OSC contingency plans 
shall coincide with those agreed upon 
among EPA, USCG, DOE. and DOD, 
subject to functions and authorities 
delegated in Executive Order 1Z580, to 
determine OSC areas of responsibility 
and should be clearly indicated in the 
RCP. Jurisdictional boundaries of local 
emergency planning districts established 
by states, described in I 300.205(c), 
shall, as appropriate, be considered in 
determining OSC areas of responsibility. 
OSC areas of responsibility may include 
several 1uch local emergency planning 
districts, or parts of such districts. In 
developing the OSC contingency plan, 
OSCs shall coordinate with SERCs and 
LEPCs affected by the OSC area of 
responsibility. 

(2) The DSC contingency plan shall 
provide for a well-coordinated response 
that is integrated and compatible with 
all appropriate response plans of state, 
local. and other nonfederal entities. and 
especially with Title mlocal emergency 
response plans, described in I 300.215, 
or in the OSC area of responsibility. The 
OSC contingency plan shall. as 
appropriate, identify the probable 
locations of discharges or releases: the 
available resources to respond to multi­
media incidents; where such resources 
can be obtained; waste disposal 
methods and facilities consistent with 

local and state plans developed under 
the Solid Waste Disposal Act. 42 U.S.C. 
6901 et seq.; and a local structure for 
responding to discharges or releases. 

f 300.215 Tiiie HI local emergency 
response plans. 

This section describes and croH­
references the regulations that 
implement Title ill of SARA. These 
regulations are codified at 40 CFR part 
355. 

(a) Each LEPC is to prepare an 
emergency response plan in accordance 
with section 303 of SARA Title ill and 
review the plan once a year, or more 
frequently as changed circumstances in 
the community or at any subject facility 
may require. Such Title ill local 
emergency response plans should be 
closely coordinated with applicable 
federal OSC contingency plans and 
state emergency response plans. 

(b) A facility, as defined in 40 CFR 
part 355, is subject to emergency 
planning requirements if an extremely 
hazardous substance, as defined in 40 
CFR part 355, is present at the facility in 
an amount equal to or in excess of the 
threshold planning quantity established 
for such substance. In addition, for the 
purposes of emergency planning, a 
Governor or SERC may designate 
additional facilities that shall be subject 
to planning requirements, if such 
designation is made after public notice 
and opportunity for comment EPA may 
revise the list of extremely hazardous 
aubstances and threshold planning 
quantities, taking into account the 
toxicity, reactivity, volatility. 
dispersability, combustibility. or 
flammability of a substance. Facility 
owners or operators are to name a 
facility representative who will 
participate in the planning proceH as a 
facility emergency coordinator. 

(c) In accordance with section 303 of 
SARA. each local emergency response 
plan is to include, but is not limited to, 
the following: 

(1) Identification of facilities subject 
to Title ill emergency planning 
requirements that are within the 
emergency planning district routes 
likely to be used for the tranaportation 
of substances on the list of extremely 
hazardous substances: and any 
additional facilities, such as hospitals or 
natural gas facilities, contributing or 
subjected to additional risk due to their 
proximity to facilities subject to Title m 
emergency planning requirements: 

(2) Methods and procedures to be 
followed by facility owners and 
operators and local emergency and 
medical personnel to respond to any 
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release, as defined in 40 CFR part 355, of 
extremely hazardous substances; 

(3) Designation of a community 
emergency coordinator and a facility 
emergency coordinator for each facility 
subject to Title ID emergency planning 
requirements, who will make 

, determinations necessary to implement 
the emergency response plan; 

(4) Procedures providing reliable, 
effective, and timely notification by the 
facility emergency coordinators and the 
community emergency coordinator to 
persons designated in the emergency 
response plan, and to the public. that a 
release bas occurred; 

(5) Methods for determining the 
occurrence of a release and the area or 
population likely to be affected by such 
a release; 

(6) A description of emergency 
equipment and facilities in the 
community and at each facility in the 
community subject to Title m 
emergency planning requirements. 
including an identification of the 
persons responsible for such equipment 
and facilities; 

(7) Evacuation plans, including 
provisions for precautionary evacuation 
and alternative traffic routes; 

(8) Training programs, including 

schedules for training of local 

emergency response and medical 

personnel; and 


(9) Methods and schedules for 
exercising the emergency response plan. 

(d) In accordance with section 303 of 
SARA. the SERC of each state is to 
review the emergency response plan 
developed by the LEPC of each 
emergency planning district and make 
recommendations to the LEPC on 
revisions that may be necessary to 
ensure coordination of the plan with 
emergency response plans of other 
emergency planning districts. RRTs may 
review a local emergency response plan 
at the request of the LEPC. This request 
should be made by the LEPC. through 
the SERC and the state representative 
on theRRT. 

(e) Title ID establishes reporting 

requirements that provide useful 

information in developing emergency 

plans. 


(1) Upon request from the LEPC. 

facility owners or operators shall 

provide promptly to such LEPC 

information necessary for deveioping 

and implementing the emergency 

response plan. 


(2) Facilities required to prepare or 
have available a material safety data 
sheet (MSDS) for a hazardous chemical, 
as defined in 40 CFR part 370, under the 
Occupational Safety and Health Act of 
1970. 29 U.S.C. 651 et seq., and 
regulations promulgated under that Act. 

shall submit a MSDS for each hazardous 
chemical or a list of hazardous 
chemicals to the appropriate SERC. 
LEPC. and local fire department in 
accordance with 40 CFR part 370. 

(3) Facilities subject to the 
requirements of paragraph (e)(2) of this 
section shall also submit an inventory 
form to the SERC. LEPC. and the local 
fire department. which contains an 
estimate of the maximum amount of 
hazardous chemicals present at the 
facility during the preceding year, an 
estimate of the average daily amount of 
hazardous chemicals at the facility, and 
the location of these hazardous 
chemicals at the facility, in accordance 
with 40 CFR part 37G; 

(4) Certain facilities with 10 or more 

employees and which manufacture, 

process, or use a toxic chemicaL as 

defined in 40 CFR part 372. in excess of 

a statutorily prescribed quantity, shall 

submit annual information on the 

chemical and releases of the chemical 

into the environment to EPA and the 

state in accordance with 40 CFR part 

372.. 


(f) Immediately after a release of an 
extremely hazardous substance, or a 
hazardous substance subject to the 
notification requirements of CERCLA 
section 103(a), the owner or operator of 
a facility, as defined in 40 CFR part 355, 
shall notify the community emergency 
coordinator for the appropriate LEPC 
and the appropriate SERC in accordance 
with 40 CFR part 355. As soon as 
practicable after such a release bas 
occurred, the facility owner or operator 
shall provide a written follow-up 
emergency notice, or notices, if more 
information becomes available, setting 
forth and updating the information 
contained in the initial release 
notification and including additional 
information with respect to response 
actions taken. health risks associated 
with the release, and. where 
appropriate, advice regarding medical 
attention necessary for exposed 
individuals..For releases of hazardous 
substances subject to the notification 
requirements of CERCLA section 103(a), 
immediate notification must also be 
made to the NRC. as provided in 
§ 300.405(b}. 

(g) Title ID requires public access to 
information submitted pursuant to its 
reporting requirements. Each emergency 
response plan. MSDS. inventory form. 
toxic chemical release form, and follow­
up emergency release notification is to 
be made available to the general public 
during normal working hours at the 
location(s) designated by the EPA 
Administrator, Governor, SERC. or 
LEPC, as appropriate. 

I 300.220 Related Tltle 111 luues. 

Other related Title mrequirements 


are found in 40 CFR part 355. 


SUbpart D-Operational Response 

Phases for Oil Removal 


I 300.300 Phase I-Discovery or 
notification. 

(a) A discharge of oil may be 

discovered through: 


(1) A report submitted by the person 
in charge of a vessel or facility. in 
accordance with statutory requirements; 

(2) Deliberate search by patrols; 
(3) Random or incidental observation 

by government agencies or the public; or 
(4) Other sources. 
(b) Any person in charge of a vessel or 

a facility shalL as aoon as he or she has 
knowledge of any discharge from such 
vessel or facility in violation of section 
311(b}(3) of the Clean Water Act. 
immediately notify the NRC. Ifdirect 
reporting to the NRC is not practicable, 
reports may be made to the USCG or 
EPA predesignated OSC for the 
geographic area where the discharge 
occurs. The EPA predesignated OSC 
may also be contacted through the 
regional 24-hour emergency response 
telephone number. All such reports shall 
be promptly relayed to the NRC. If it is 
not possible to notify the NRC or 
predesignated OSC immediately. reports 
may be made immediately to the nearest 
Coast Guard unil In any event such 
person in charge of the vessel or facility 
shall notify the NRC as soon as possible. 

(c) Any other person shall. as 
appropriate, notify the NRC of a 
discharge of oil. 

(d) Upon receipt of a notification of 
discharge, the NRC shall promptly notify 
the OSC. The OSC sl;lall proceed with 
the following phases as outlined in the 
RCP and OSC contingency plan. 

I 300.305 Phue ll-Prellmlnary 
......mem and lnltfdon of llCtlon. 

(a) The OSC is responsible for 
promptly initiating a preliminary 
assessment 

(b) The preliminary assessment shall 
be conducted using available 
information. supplemented where 
necessary and possible 'by an on-scene 
inspection. The OSC shall undertake 
actions to: 

(1) Evaluate the magnitude and 
severity of the discharge or threat to 
public health or welfare or the 
environment; 

(2) Assess the feasibility of removal; 
(3) To the extent practicable, identify 

potentially responsible parties; and 
(4) Ensure that authority exists for 

undertaking additional response actions. 
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(c} The OSC. in consultation with 
legal authorities when appropriate, shall 
make a reasonable effort to have the 
discharger voluntarily and promptly 
perform removal actions. The OSC shall 
ensure adequate surveillance over 
whatever actions are initiated. If 
effective actions are not being taken to 
eliminate the threat. or if removal is not 
being properly done, the OSC shall, to 
the extent practicable under the 
circumstances, so advise the responsible 
party. If the responsible party does not 
take proper removal actions, or is 
unknown, or is otherwise unavailable, 
the OSC shall, pursuant to section 
311(c)(1) of the CWA. determine 
whether authority for a federal response 
exists, and, if so, take appropriate 
response actions. Where practicable, 
continuing efforts should be made to 
encourage response by responsible 
parties. 

(d) If natural resources are or may be 
injured by the discharge, the OSC shall 
ensure that state and federal trustees of 
affected natural resources are promptly 
notified in order that the trustees may 
initiate appropriate actions, including 
those identified in subpart G. The OSC 
shall seek to coordinate assessments. 
evaluations, investigations, and 
planning with state and federal trustees. 

§ 300.310 Phase Ill-Containment, 
countermeasures, cleanup, and disposal 

(a) Defensive actions shall begin as 
soon as possible to prevent. minimize, or 
mitigate threat(s) to public health or 
welfare or the environment. Actions 
may include but are not limited to: 
Analyzing water samples to determine 
the source and spread of the oil; 
controlling the source of discharge; 
measuring and sampling: source and 
spread control or salvage operations; 
placement of physical barriers to deter 
the spread of the oil and to protect 
natural resources; control of the water 
discharged from upstream 
impoundment; and the use of chemicals 
and other materials in accordance with 
subpart Jof this part to restrain the 
spread of the oil and mitigate its effects. 

(b) As appropriate. actions shall be 
taken to recover the oil or mitigate its 
effects. Of the numerous chemical or 
physical methods that may be used, the 
chosen methods shall be the most 
consistent with protecting public health 
and welfare and the environment. 
Sinking agents shall not be used. 

(c) Oil and contaminated materials 
recovered in cleanup operations shall be 
disposed of in accordance with the RCP 
and OSC contingency plan and any 
applicable laws. regulations, or 
requirements. 

f 300.315 Phae IY-Doc:umentatlon and 
coat recovery. 

(a) Documentation shall be collected 
and maintained to support all actions 
taken under the CW A and to form the 
basis for cost recovery. Whenever 
practicable, documentation shall be 
sufficient to prove the source and 
circumstances of the incident. the 
responsible party or parties, and impact 
and potential impacts to public health 
and welfare and the environment. When 
appropriate, documentation shall also 
be collected for scientific understanding 
of the environment and for the research 
and development of improved response 
methods and technology. Damages to 
private citizens, including loss of 
earnings, are not addressed by the NCP. 
Evidentiary and cost documentation 
procedures are specified in the USCG 
Marine Safety Manual (Commandant 
Instruction M16000.11) and further 
provisions are contained in 33 CFR part 
153. 

(b) OSCs shall submit OSC reports to 
the RRT as requited by§ 300.165. 

(c) OSCs shall ensure the necessary 
collection and safeguarding of 
information, samples. and reports. 
Samples and information shall be 
gathered expeditiously during the 
response to ensure an accurate record of 
the impacts incurred. Documentation 
materials shall be made available to the 
trustees of affected natural resources. 
The OSC shall make available to 
trustees of the affected natural 
resources information and 
documentation that can assist the 
trustees in the determination of actual or 
potential natural resource injuries. 

(d) Information and reports obtained 
by the EPA or USCG OSC shall be 
transmitted to the appropriate offices 
responsible for follow-up actions. 

f 300.320 Generml pattern of rnponae. 
(a) When the OSC receives a report of 

a discharge, actions normally should be 
taken in the following sequence: 

(1) When the reported discharge is an 
actual or potential major discharge, 
immediately notify the RRT, including 
the affected state, if appropriate, and the 
NRC. 

(2) Investigate the report to determine 
pertinent information such as the threat 
posed to public health or welfare or the 
environment. the type and quantity of 
polluting material, and the 1ource of the 
discharge. 

(3) Officially classify the size of the 
discharge and determine the course of 
action to be followed. 

(4) Determine whether a discharger or 
other person is properly caITying out 
removal. Removal ia being done 
properly when: 

(i) The cleanup is fully sufficient to 
minimize or mitigate threat(s) to public 
health and welfare and the environment. 
Removal efforts are improper to the 
extent that federal efforts are necessary 
to minimize further or mitigate those 
threats; and 

(ii) The removal efforts are in 
accordance with applicable regulations, 
including the NCP. 

(5) Determine whether a 1tate or 
political subdivision thereof has the 
capability to carry out response actions 
and whether a contract or cooperative 
agreement has been established with the 
appropriate fund administrator for this 
purpose. 

(6) Notify the trustees of affected 
natural resources in accordance with the 
applicable RCP. 

(b) The preliminary inquiry will 
probably show that the situation falls 
into one of four categories. These 
categories and the appropriate response 
to each are outlined below: 

(1) If the investigation shows that no 
discharge occurred. or it shows a minor 
discharge with no removal action 
required, the case may be closed for 
response purposes. 

(2) If the investigation shows a minor 
discharge with the responsible party 
taking proper removal action, contact 
shall be established with the party. The 
removal action shall, whenever possible, 
be monitored to ensure continued proper 
action. 

(3) If the investigation shows a minor 
discharge with improper removal action 
being taken. the following measures 
shall be taken: 

(i) An immediate effort shall. as 
appropriate. be made to stop further 
pollution and remove past and ongoing 
contamination. 

(ii) The responsible party shall be 
advised of what action will be 
considered appropriate. 

(iii) If the responsible party does not 
properly respond. the party shall be 
notified of potential liability for federal 
response performed under the CW A. 
This liability includes all costs of 
removal and may include the costs of 
assessing and restoring, rehabilitating. 
replacing. or acquiring the equivalent of 
damaged natural resources. and other 
actual or necessary co1ts of a federal 
response. 

(iv) The OSC shall notify appropriate 
state and local officials, keep the RRT 
advised, and initiate Phase m 
operations, as described in § 300.310, as 
conditions warrant. 

(v) Information shall be collected for 
possible recovery of response costs in 
accordance with § 300.315. 

http:M16000.11
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(4) When the investigation shows that 
an actual or potential medium or major 
oil discharge exists, the OSC shall 
follow the same general procedures as 
for a minor discharge. If appropriate, the 
OSC shall recommend activation of the 
RRT. 

I 300.330 WUdllfe conservation. 
The Department of the Interior, 

Department of Commerce, and state 
representatives to the RRT shall arrange 
for the coordination of professional and 
vohmteer groups permitted and trained 
to participate in wildlife dispersal. 
collection. cleaning, rehabilitation. and 
recovery activities. consistent with 16 
U.S.C. 703-712 and applicable state 
laws. The RCP and OSC contingency 
plans shall, to the extent practicable, 
identify organizations or institutions 
that are permitted to participate in such 
activities and operate such facilities. 
Wildlife conservation activities will 
normally be included in Phase III 
response actions, described in § 300.310. 

1300.335 Funding. 
(a) H the person responsible for the 

discharge does not act promptly or take 
proper removal actions. or if the person 
responsible for the discharge is 
unknown. federal discharge removal 
actions may begin under section 
311(c)(l) of the CW A. The discharger, if 
known, is liable for costs of federal 
removal in accordance with section 
311(f) of the CW A and other federal 
laws. 

(b) Actions undertaken by the 
participating agencies in response to 
pollution shall be carried out under 
existing programs and authorities when 
available. Federal agencies will make . 
resources available, expend funds. or 
participate in response to oil discharges 
under their existing authority. Authority 
to expend resources will be in 
accordance with agencies' basic statutes 
and, if required, through interagency 
agreements. Where the OSC requests 
assistance from a federal agency, that 
agency may be reimbursed in 
accordance with the provisions of 33 
CFR 153.407. Specific interagency 
reimbursement agreements may be 
1igned when necessary to ensure that 
the federal resources will be available 
for a timely response to a discharge of 
oil The ultimate decisions as to the 
appropriateness of expending funds rest 
with the agency that is held accountable 
for such expenditures. 

(c) The OSC shall exercise sufficient 
control over removal operations to be 
able to certify that reimbursement from 
the following funds is appropriate: 

(1) The oil pollution fund, 
administered by the Commandant. 

USCG, that bas been established 
pursuant to section 311(k) of the CWA 
or any other spill response fund 
established by Congress. Regulations 
governing the administration and use of 
the section 311(k) fund are contained in 
33 CFR part 153. 

(2) The fund authorized by the 
Deepwater Port Act is administered by 
the Commandant. USCG. Governing 
regulations are contained in 33 CFR part 
137. 

(3) The fund authorized by the Outer 
Continental Shelf Lands Act. as 
amended. is administered by the 
Commandant. USCG. Governing 
regulations are contained in 33 CFR 
parts 135 and 136. 

(4) The fund authorized by the Trans­
Alaska Pipeline Authorization Act is 
administered by a Board of Trustees 
under the purview of the Secretary of 
the Interior. Governing regulations are 
contained in 43 CFR part 29. 

(d) Response actions other than 
removal, such as scientific 
investigations not in support of removal 
actions or law enforcement, shall be 
provided by the agency with legal 
responsibility for those specific actions. 

(e) The funding of a response to a 
discharge from a federally operated or 
supervised facility or vessel is the 
responsibility of the operating or 
supervising agency. 

(f) The following agencies have funds 
available for certain discharge removal 
actions: 

(1) EPA may provide funds to begin 
timely discharge removal actions when 
the OSC is an EPA representative. 

(2) The USCG pollution control efforts 
are funded under "operating expenses." 
These funds are used in accordance 
with agency directives. 

(3) The Department of Defense has 
two specific sources of funds that may 
be applicable to an oil discharge under 
appropriate circumstances. This does 
not consider military resources that 
might be made available under specific 
conditions. 

(i) Funds required for removal of a 
1unken vessel or similar obstruction of 
navigation are available to the Corps of 
Engineers through Civil Works 
Appropriations. Operations and 
Maintenance, General. 

(ii) The U.S. Navy may conduct 
1alvage operations contingent on 
defense operational commitments, when 
funded by the requesting agency. Such 
funding may be requested on a direct 
cite basis. 

(4) Pursuant to section 311(c)(2)(H) of 
the CWA. the state or states affected by 
a discharge of oil may act where 
necessary to remove such discharge and 
may, pursuant to 33 CFR part 153, be 

reimbursed from the oil pollution fund 
for the reasonable costs incurred in such 
a removal. 

(i) Removal by a state is necessary 
within the meaning of section 
311(c)(2)(H) of the CWA when the OSC 
determines that the owner or operator of 
the vessel, onshore facility, or offshore 
facility from which the discharge occurs 
does not effect removal properly. or is 
unknown. and that: 

(A) State action is required to 
minimize or mitigate significant tbreat(s) 
to the public health or welfare or the 
environment that federal action cannot 
minimize or mitigate; or 

(B) Removal or partial removal can be 
done by the state at a cost that is less 
than or not significantly greater than the 
cost that would be incurred by the 
federal agencies. 

(ii) State removal actions must be in 
compliance with the NCP in order to 
qualify for reimbursement. 

(iii) State removal actions are 
considered to be Phase m actions. 
described in § 300.310, under the same 
definitions applicable to federal 
agencies. 

(iv) Actions taken by local 
governments in support of federal 
discharge removal operations are 
considered to be actions of the state for 
purposes of this section. The RCP and 
OSC contingency plan shall show what 
funds and resources are available from 
participating agencies under various 
conditions and cost arrangements. 
Interagency agreements may be 
necessary to specify when 
reimbursement is required. 

Subpart E-Hazardoua Substance 
Response 

§ 300.400 General. 

(a) Thia subpart establishes methods 
and criteria for determining the 
appropriate extent of response 
authorized by CERCLA: 

(1) When there is a release of a 
hazardous substance into the 
environment; or 

(2) When there is a release into the 
environment of any pollutant or 
contaminant that may present an 
imminent and substantial danger to the 
public health or welfare. 

(b) Limitations on response. Unless 
the lead agency determines that a 
release constitutes a public health or 
environmental emergency and no other 
person with the authority and capability 
to respond will do so in a timely 
manner. a removal or remedial action 
under section 104 of CERCLA shall not 
be undertaken in response to a release: 
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(1) Of a naturally occuning substance 
in its unaltered form, or altered solely 
through naturally occurring processes or 
phenomena, from a location where it is 
naturally found; 

(2) From products that are part of the 
structure of, and result in exposure 
within, residential buildings or business 
or community structures; or 

(3) Into public or private drinking 
water supplies due to deterioration of 
the system through ordinary use. 

(c) Fund-financed action. In 
determining the need for and in plamiing 
or undertaking Fund-financed action, the 
lead agency shall, to the extent 
practicable: 

(1) Engage in prompt response; 
(2) Provide for state participation in 

response actions, as described in 
subpart F of this part; 

(3) Conserve Fund monies by 
encouraging private party response; 

(4) Be sensitive to local community 
concerns: 

(5) Consider using treabnent 
technologies: 

(6) Involve the Regional Response 
Team (RRT) in both removal and 
remedial response actions at 
appropriate decision-making stages; 

(7) Encourage the involvement and 
sharing of technology by industry and 
other experts; and 

(8) Encourage the involvement of 
organizations to coordinate responsible 
party actions, foster site response. and 
provide technical advice to the public, 
federal and state governments, and 
industry. 

(d) Entry and access. (1) For purposes 
of determining the need for response, or 
choosing or taking a response action, or 
otherwise enforcing the provisions of 
CERCLA, EPA, or the appropriate 
federal agency, and a state or political 
subdivision operating pursuant to a 
contract or cooperative agreement under 
CERCLA section 104(d)(l), has the 
authority to enter any vesseL facility, 
establishment or other place, property, 
or location described in paragraph (d)(2) 
of this section and conduct, complete, 
operate, and maintain any response 
actions authorized by CERCLA or these 
regulations. 

(2)(i) Under the authorities described 
in paragraph (d)(l) of this section. EPA. 
or the appropriate federal agency. and a 
state or political subdivision operating 
pursuant to a contract or cooperative 
agreement under CERCLA section 
104(d)(l), may enter: 

(A) Any vesseL facility, 
establishment. or other place or property 
where any hazardous substance or 
pollutant or contaminant may be or has 
been generated, stored, treated. 
disposed of, or transported from: 

(BJ Any vesseL facility, establishment, 
or other place or property from which, or 
to which, a hazardous substance or 
pollutant or contaminant has been, or 
may have been. released or where such 
release is or may be threatened: 

(C) Any vessel, facility, establishment, 
or other place or property where entry is 
necessary to determine the need for 
response or the appropriate response or 
to effectuate a response action; or 

(D) Any vesseL facility, establishment. 
or other place. property, or location 
adjacent to those vessels, facilities, 
establishments. places, or properties 
described in paragraphs (d)(2)(i)(A), (B), 
or (C) of this section. 

(ii) Once a determination has been 
made that there is a reasonable basis to 
believe that there has been or may be a 
release, EPA. or the appropriate federal 
agency, and a state or political 
subdivision operating pursuant to a 
contract or cooperative agreement under 
CERCLA section 104(d)(1), is authorized 
to enter all vessels, facilities, 
establishments, places, properties, or 
locations specified in paragraph (d)(2)(i) 
of this section. at which the release is 
believed to be, and all other vessels, 
facilities, establishments, places, 
properties, or locations identified in 
paragraph ( d)(2)(i) of this section that 
are related to the response or are 
necessary to enter in responding to that 
release. 

(3) The lead agency may designate as 
its representative solely for the purpose 
of access, among others, one or more 
potentially responsible parties, including 
representatives, employees, agents, and 
contractors of such parties. EPA. or the 
appropriate federal agency, may 
exercise the authority contained in 
section 104(e) ofCERCLA to obtain 
acceBS for its designated representative. 
A potentially responsible party may 
only be designated as a representative 
of the lead agency where that 
potentially responsible party has agreed 
to conduct response activities pursuant 
to an administrative order or consent 
decree. 

(4)(i) If consent is not granted under 
the authorities described in paragraph 
(d)(l) of this section. or if consent is 
conditioned in any manner, EPA. or the 
appropriate federal agency, may,issue 
an order pursuant to section 104(e)(5) of 
CERCLA directing compliance with the 
request for access made under 
I 300.400(d)(1). EPA or the appropriate 
federal agency may ask the Attomey 
General to commence a civil action to 
compel compliance with either a request 
for access or an order directing 
compliance. 

(ii) EPA reserves the right to proceed. 
where appropriate, under applicable 

authority other than CERCLA section 
104(e). 

(iii) The administrative order may 
direct compliance with a request to 
enter or inspect any vessel, facility, 
establishment, place, property, or 
location described in paragraph (d)(2) of 
this section. 

(iv) Each order ahall contain: 
(A) A determination by EPA. or the 

appropriate federal agency, that it is 
reasonable to believe that there may be 
or has been a release or threat of a 
release of a hazardona substance or 
pollutantorcontaminantanda 
atatement of the facts upon which the 
determination is based: 

(B) A description. in light of CERCLA 
response authorities, of the purpose and 
estimated scope and duration of the 
entry, including a description of the 
apecific anticipated activities to be 
conducted pursuant to the order; 

(C) A provision advising the person 
who failed to consent that an officer or 
employee of the agency that issued the 
order will be available to confer with 
respondent prior to effective date of the 
order; and 

(D) A provision advising the person 
who failed to consent that a court may 
impose a penalty of up to $25,000 per 
day for unreasonable failure to comply 
with the order. 

(v) Orders shall be served upon the 
person or responsible party who failed 
to consent prior to their effective date. 
Force shall not be used to compel 
compliance with an order. 

(vi) Orders may not be issued for any 
criminal investigations. 

(e) Permit requirements. (1) No 
federaL state, or local permits are 
required for on-site response actions · 
conducted pursuant to CERCLA sections 
104, 106, 120, 121, or 122. The term "on­
site" means the areal extent of 
contamination and all suitable areas in 
very close proximity to the 
contamination nece111ary for . 
implementation of the response action. 

(2) Permits, if required. ahall be 
obtained for all response activities 
conducted off-eite. 

(f) Health asseuments. Health 
a111e111ments shall be performed by 
ATSDR at facilities on or proposed to be 
listed on the NPL and may be performed 
at other releases or facilities in response 
to petitions made to ATSDR. Where 
available, these health asse1111ments may 
be nsed by the lead agency to auist in 
determining whether response actions 
should be taken and/or to identify the 
need for additional studies to a1111iat in 
the a111easment ofpotential human 
health effects associated with releases 
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or potential releases of hazardous 

substances. 


(g) Identification ofapplicable or 
relevant and appropriate requirements. 
(1) The lead and support agencies shall 
identify requirements applicable to the 
release or remedial action contemplated 
based upon an objective determination 
of whether the requirement specifically 
addresses a hazardous substance, 
pollutant. Contaminant, remedial action. 
location. or other circumstance found at 
a CERCLA site. 

(2) If, based upon paragraph (g)(1) of 
this section, it is determined that a 
requirement is not applicable to a 
specific release, the requirement may 
still be relevant and appropriate to the 
circumstances of the release. In 
evaluating relevance and 
appropriateness, the factors in 
paragraphs (g)(2)(i) through (viii) of this 
section shall be examined, where 
pertinent, to determine whether a 
requirement addresses problems or 
situations sufficiently similar to the 
circumstances of the release or remedial 
action contemplated, and whether the 
requirement is well-suited to the site, 
and therefore is both relevant and 
appropriate. The pertinence of each of 
the following factors will depend, in 
part, on whether a requirement 
addressi!s a chemical. loca lion. or 
action. The following comparisons shall 
be made. where pertinent. to determine 
relevance and appropriateness: 

(i) The purpose of the requirement and 
the purpose of the CERCLA action; 

(ii) The medium regulated or affected 
by the requirement and the medium 
contaminated or affected at the 
CERCLA site; 

(iii) The substances regulated by the 
requirement and the substances found at 
the CERCLA site; 

(iv) The actions or activities regulated 
by the requirement and the remedial 
action contemplated at the CERCLA 
site; 

(v) AJty variances, waivers, or 
exemptions of the requirement and their 
availability for the circumstances at the 
CERCLA site; 

(vi) The type of place regulated and 
the type of place affected by the release 
or CERCLA action; 

(vii) The type and size of structure or 
facility regulated and the type and size 
of structure or facility affected by the 
release or contemplated by the CERCLA 
action; 

(viii) AJty consideration of use or 
potential use of affected resources in the 
requirement and the use or potential use 
of the affected resource at the CERCLA 
site. 

(3) In addition to applicable or 
relevant and appropriate requirements, 

the lead and support agencies may. as 
appropriate, identify other advisories, 
criteria, or guidance to be considered for 
a particular release. The "to be 
considered" (TBC) category consists of 
advisories, criteria, or guidance that 
were developed by EPA. other federal 
agencies, or states that may be useful in 
developing CERCLA remedies. 

(4) Only those state standards that are 
promulgated. are identified by the state 
in a timely manner. and are more 
stringent than federal requirements may 
be applicable or relevant and 
appropriate. For purposes of 
identification and notification of 
promulgated state standards, the term 
"promulgated" means that the standards 
are of general applicability and are 
legally enforceable. 

(5) The lead agency and support 
agency shall identify their specific 
requirements that are applicable or 
relevant and appropriate for a particular 
site. These agencies shall notify each 
other, in a timely manner as described 
in§ 300.515(d), of the requirements they 
have determined to be applicable or 
relevant and appropriate. When 
identifying a requirement as an ARAR, 
the lead agency and support agency 
shall include a citation to the statute or 
regulation from which the requirement is 
derived. 

(6) Notification of ARARs shall be 
according to procedures and timeframes 
specified in§ 300.515 (d)(2) and (h)(2}. 

(h) OversighL The lead agency may 
provide oversight for actions taken by 
potentially responsible parties to ensure 
that a response is conducted consistent 
with this part. The lead agency may also 
monitor the actions of third parties 
preauthorized under subpart H of this 
part. EPA will provide oversight when 
the response is pursuant to an EPA 
order or federal consent decree. 

(i) Other. (1) This subpart does not 
establish any preconditions to 
enforcement action by either the federal 
or state governments to compel 
response actions by potentially 
responsible parties. 

(2) While much of this subpart is 
oriented toward federally funded 
response actions. this subpart may be 
used as guidance concerning methods 
and criteria for response actions by 
other parties under other funding 
mechanisms. Except as provided in 
subpart H of this part. nothing in this 
part is intended to limit the rights of any 
person to seek recovery of response 
costs from responsible parties pursuant 
to CERCLA section 107. 

(3) Activities by the federal and state 
governments in implementing this 
subpart are discretionary governmental 
functions. Thi!! subpart does not create 

in any private party a right to federal 
response or enforcement action. This 
subpart does not create any duty of the 
federal government to take any response 
action at any particular time. 

§ 300.405 Discovery or noUflcaUon. 

(a) A release may be discovered 

through: 


(1) A report sub~itted in accordance 
with section 103(a) of CERCLA. ie., 
reportable quantities codified at 40 CFR 
part 302; 

(2) A report submitted to EP~ in 

accordance with section 103(c) of 

CERCLA: 


(3) Investigation by government 

authorities conducted in accordance 

with section 104(e) of CERCLA or other 

statutory authority; 


(4) Notification of a release by a 

federal or state permit holder when 

required by its permit; 


(5) Inventory or survey efforts or 

random or incidental observation 

reported by government agencies or the 

public; 


(6) Submission of a citizen petition to 
EPA or the appropriate federal facility 
requesting a preliminary assessment, in 
accordance with section 105(d) of 
CERCLA;and 

(7) Other sources. 
(b) AJty person in charge of a vessel or 

a facility shall report releases as 
described in paragraph (a)(1) of this 
section to the National Response Center 
(NRC). Ifdirect reporting to the NRC is 
not practicable, reports may be made to 
the United States Coast Guard (USCG) 
on-scene coordinator (OSC) for the 
geographic area where the release 
occurs. The EPA predesignated OSC 
may also be contacte.d through the 
regional 24-hour emergency response 
telephone number. All such reports shall 
be promptly relayed to the NRC. If it Ml 
not possible to notify the NRC or 
predesignated OSC immediately, reports 
may be made immediately to the nearest 
USCG unil In any event, such person in 
charge of the vessel or facility shall 
notify the NRC as soon as possible. 

(c) All other reports of releases 
described under paragraph (a) of this 
section. except releases.reported under 
paragraphs (a) (2) and (6) of this section. 
shall. as appropriate, be made to the 
NRC. 

(d) The NRC will generally need 
information that will help to 
characterize the release. This will 
include, but not be limited to: Location 
of the release; type(s) of material(s) 
released; an estimate of the quantity of 
material released; possible source of the 
release; and date and time of the 
release. Reporting under paragraphs (b) 
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and (c) of this section shall not be 
delayed due to incomplete notification 
information. 

(e) Upon receipt of a notification of a 
release. the NRC shall promptly notify 
the appropriate OSC. The OSC shall 
notify the Governor. or designee, of the 
state affected by the release. 

(f)(l) When the OSC is notified of a 
release that may require response 
pursuant to § 300.415(b), a removal site 
evaluation shall, as appropriate, be 
promptly undertaken pursuant to 
t 300.410. 

(2) When notification indicates that 
removal action pursuant to § 300.41S(b) 
is not required. a remedial site 
evaluation shall, if appropriate, be 
undertaken by the lead agency pursuant 
to § 300.420, ifone has not already been 
performed 

(3) If radioactive substances are 
present in a release, the EPA 
Radiological Response Coordinator 
1hould be notified for evaluation and 
assistance, consistent with § § 300.130(f) 
and 300.145(1). 

(g) Release notification made to the 
NRC under this section does not relieve 
the owner/operator of a facility from 
any obligations to which it is subject 
under SARA Title Ill or state law. In 
particular, it does not relieve the owner/ 
operator from the requirements of 
section 304 of SARA Title llI and 40 CFR 
part 355 and § 300.215(£) of this part for 
notifying the community emergency 
coordinator for the appropriate local 
emergency planning committee of all 
affected areas and the state emergency 
response commission of any state 
affected that there has been a release. 
Federal agencies are not legally 
obligated to comply with the 
requirements of Title Ill of SARA. 

§ 300.410 Removal site evaluation. 

(a) A removal site evaluation includes 
a removal preliminary assessment and. 
ifwarranted, a removal site inspection. 

(b) A removal site evaluation of a 
release identified for possible CERCLA 
response pursuant to § 300.415 shall, as 
appropriate, be undertaken by the lead 
agency as promptly as possible. The 
lead agency may perform a removal 
preliminary assessment in response to 
petitions submitted by a person who is. 
or may be. affected by a release of a 
hazardous substance, pollutant. or 
contaminant pursuant to § 300.420(b)(5]. 

(c)(l] The lead agency shall, as 
appropriate, base the removal 
preliminary assessment on readily 
available information. A removal 
preliminary assessment may include, 
but is not limited to: 

(i) Identification of the source and 
nature of the release or threat of release; 

(ii) Evaluation by ATSDR or by other 
sources, for example, state public health 
agencies, of the threat to public health; 

(iii) Evaluation of the magnitude of the 
threat; 

(iv) Evaluation of factors necessary to 
make the determination of whether a 
removal is necessary; and 

(v) Determination of whether a 
nonfederal party is undertaking proper 
response. 

(2) A removal preliminary assessment 
of releases from hazardous waste 
management facilities may include 
collection or review of data such as site 
management practices, information from 
generators, photographs, analysis of 
historical photographs, literature 
searches, and personal interviews 
conducted, as appropriate. 

(d) A removal site inspection may be 
performed if more information is 
needed. Such inspection may include a 
perimeter (i.e., off-site) or on-site 
inspection. talcing into consideration 
whether such inspection can be 
performed safely. 

(e) A removal site evaluation shall be 
terminated when the OSC or lead 
agency determines: 

(1) There is no release; 
(2) The source is neither a vessel nor a 

facility as defined in § 300.5 of the NCP; 
(3) The release involves neither a 

hazardous substance, nor a pollutant or 
contaminant that may present an 
imminent and substantial danger to 
public health or welfare; 

(4) The release consists of a situation 
specified in § 300.400(b)(l) through (3) 
subject to limitations on response; 

(5) The amount. quantity, or 
concentration released does not warrant 
federal response; 

(6) A party responsible for the release, 
or any other person, is providing 
appropriate response, and on-scene 
monitoring by the government is not 
required; or 

(7) The removal site evaluation is 
completed. 

(f) The results of the removal site 
evaluation shall be documented. 

(g) If natural resources are or may be 
injured by the release, the OSC or lead 
agency shall ensure that state and 
federal trustees of the affected natural ­
resources are promptly notified in order 
that the trustees may initiate 
appropriate actions, including those 
identified in subpart G of this part. The 
OSC or lead agency shall seek to 
coordinate necessary assessments, 
evaluations, investigations, and 
planning with such state and federal 
trustees. 

(h) If the removal site evaluation 
indicates that removal action under 
§ 300.415 is not required, but that 

remedial action under § 300.430 may be 
necessary. the lead agency sliall, as 
appropriate, initiate a remedial site 
evaluation pursuant to § 300.420. 

§ 300.415 Removal Ktlon. 

(a)(l) In determining the appropriate 
extent of action to be taken in response 
to a given release, the lead agency shall 
first review the removal site evaluation. 
any infonnation-produced through a 
remedial site evaluation. if any has been 
done previously, and the current site 
conditions, to determine if removal 
action is appropriate. · 

(2) Where the responsible parties are 
known, an effort initially shall be made, 
to the extent practicable, to determine 
whether they can and will perform the 
necessary removal action promptly and 
properly. 

(3) This section does not apply to 
removal actions taken pursuant to 
section 104(b) of CERCLA. The criteria 
for such actions are set forth in section 
104(b) of CERCLA. 

(b)(l) At any release, regardless of 
whether the site is included on the 
National Priorities List. where the lead 
agency makes the determination, based 
on the factors in paragraph (b)(2) of this 
section. that there is a threat to public 
health or welfare or the environment. 
the lead agency may take any 
appropriate removal action to abate. 
prevent. minimize, stabilize, mitigate, or 
eliminate the release or the threat of 
release. 

(2] The following factors shall be 
considered in determining the 
appropriateness of a removal action 
pursuant to this section: 

(i) Actual or potential exposure to 
nearby human populations, animals. or 
the food chain from hazardous 
substances or pollutants or 
contaminants; 

(ii) Actual or potential contamination 
of drinking water supplies or sensitive 
ecosystems; 

(iii) Hazardous substances or 
pollutants or contaminants in drums. 
barrels, tanks, or other bulk storage 
containers. that may pose a threat of 
release; 

(iv) High levels of hazardous 
substances or pollutants or 
contaminants in soils largely at or near 
the surface, that may migrate; 

(v) Weather conditions that may 
cause hazardous substances or 
pollutants or contaminants to migrate or 
be released; 

(vi] Threat of fire or explosion; 
(vii) The availability of other 

appropriate federal or state response 
mechanisms to respond to the release; 
and 
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(viii) Other situations or factors that 

may pose threats to public health or 

welfare or the environment 


(3) If the lead agency determines that 
a removal action is appropriate, actions 
shall as appropriate, begin as soon as 
possible to abate, prevent. minimize, 
stabiliz~. mitigate, or eliminate the 
threat tO public health or welfare or the 
environment. The lead agency shall, at 
the earliest possible time, also make any 
necessary determinations pursuant to 
paragraph (b )(4) of this section. 

(4) Whenever a planning period of at 
least six months exists before on-site 
activities must be initiated, and the lead 
agency determines; based on a site 
evaluation, that a removal action is 
appropriate: 

(i) The lead agency shall conduct an 
engineering evaluation/cost analysis 
(EE/CA) or its equivalent. The F£/CA is 
an analysis of removal alternatives for a 
site. 

(ii) If environmental samples are to be 
collected, the lead agency shall develop 
sampling and analysis plans that shall 
provide a process for obtaining data of 
sufficient quality and quantity to satisfy 
data needs. Sampling and analysis plans 
shall be reviewed and approved by EPA. 
The sampling and analysis plans shall 
consist of two parts: 

(A} The field sampling plan, which 
describes the number, type, and location 
of samples and the type of analyses; and 

(B) The quality assurance project plan, 
which describes policy, organization, 
and functional activities and the data 
quality objectives and measures 
necessary to achieve adequate data for 
use in planning and documenting the 
removal action. 

(5) Fund-financed removal actions, 
other than those authorized under 
section 104(b) of CERCLA. shall be 
terminated after $2 million has been 
obligated for the action or 12 months 
have elapsed from the date that removal 
activities begin on-site, unless the lead 
agency determines that: 

(i) There is an immediate risk to 
public health or welfare or the 
environment; continued response 
actions are immediately required to 
prevent, limit, or mitigate an emergency; 
and such assistance will not otherwise 
be provided on a timely basis; or 

(ii) Continued response action is 
otherwise appropriate and consistent 
with the remedial action to be taken. 

(c) Removal actions shall, to the 
extent practicable. contribute to the 
efficient performance of any anticipated 
long-term remedial action with respect 
to the release concerned. · 

(d) The following removal actions are, 
as a general rule, appropriate in the 
types of situations shown; however, this 

list is not exhaustive and is not intended 
to prevent the lead agency from taking 
any other actions deemed necessary 
under CERCLA or other appropriate 
federal or state enforcement or response 
authorities, and the list does not create a 
duty on the lead agency to take action at 
any particular time: 

(1) Fences, warning signs, or other 

security or site control precautions­

where humans or animals have access 

to the release; 


(2) Drainage controls, for example, 
run-off or run-on diversion-where 
needed to reduce migration of 
hazardous substances or pollutants or 
contaminants off-site or to prevent 
precipitation or run-off from other 
sources, for example, flooding, from 
entering the release area from other 
areas; 

(3) Stabilization of berms, dikes, or 
impoundments or drainage or closing of 
lagoons-where needed to maintain the 
integrity of the structures; 

(4) Capping of contaminated soils or 
sludges-where needed to reduce 
migration of hazardous substances or 
pollutants or contaminants into soil, 
ground or surface water, or air; 

(5) Using chemicals and other 
materials to retard the spread of the 
release or to mitigate its effects-where 
the use of such chemicals will reduce 
the spread of the release; 

(6) Excavation, consolidation. or 
removal of highly contaminated soils 
from drainage or other areas-where 
such actions will reduce the spread of, 
or direct contact with. the 
contamination; 

(7) Removal of drums, barrels, tanks, 
or other bulk containers that contain or 
may contain hazardous substances or 
pollutants or contaminants-where it 
will reduce the likelihood of spillage; 
leakage; exposure to humans, animals. 
or food chain; or fire or explosion; 

(8) Containment. treatment, disposal, 
or incineration of hazardous materials­
where needed to reduce the likelihood 
of human. animal, or food chain 
exposure; or 

(9) Provision of alternative water 
supply-where necessary immediately 
to reduce exposure to contaminated 
household water and continuing until 
such time as local authorities can satisfy 
the need for a permanent remedy. 

(e) Where necessary to protect public 
health or welfare, the lead agency shall 
request that FEMA conduct a temporary 
relocation or that state/local officials 
conduct an evacuation. 

(f) If the lead agency determines that 
the removal action will not fully address 
the threat posed by the release and the 
release may require remedial action, the 
lead agency shall ensure an orderly 

transition from removal to remedial 

response activities. 


(g) Removal actions conducted by 
states under cooperative agreements, 
described in subpart F of this part, shall 
comply with all requirements of this 
section. 

(h} Facilities operated by a state or 
political subdivisi9n at the time of 
disposal require a state cost share of at 
least 50 percent of Fund-financed 
response costs if a Fund-financed 
remedial action is conducted. 

(i) Fund-financed removal actions 
under CERCLA section 104 and removal 
actions pursuant to CERCLA section 106 
shall, to the extent practicable 
considering the exigencies of the 
situation, attain applicable or relevant 
and appropriate requirements under 
federal environmental or state 
environmental or facility siting laws. 
Waivers described in 
§ 300.430(f}(1)(ii)(C} may be used for 
removal actions. Other federal and state 
advisories, criteria, or guidance may, as 
appropriate, be considered in 
formulating the removal action (see 
§ 300.400(g}(3)). In determining whether 
compliance with ARARs is practicable, 
the lead agency may consider 
appropriate factors, including: 

(1) The urgency of the situation; and 
(2) The scope of the removal action to 

be conducted. 
(j) Removal actions pursuant to 

section 106 or 122 of CERCLA are not 
subject to the following requirements of 
this section: 

(1) Section 300.415(a)(2} requirement 
to locate responsible parties and have 
them undertake the response; 

(2) Section 300.415(b}(2)(vii) 
requirement to consider the availability 
of other appropriate federal or state 
response and enforcement mechanisms 
to respond to the release; 

(3) Section 300.415(b)(5} requirement 
to terminate response after $2 million 
has been obligated or 12 months have 
elapsed from the date of the initial 
response; and 

(4) Section 300.415(£) requirement to 
assure an orderly transition from 
removal to remedial action. 

(k) To the extent practicable, 
provision for post-removal site control 
following a Fund-financed removal 
action at both NPL and non-NPL sites is 
encouraged to be made prior to the 
initiation of the removal action. Such 
post-removal site control includes 
actions necessary to ensure the 
effectiveness and integrity of the 
removal action after the completion of 
the on-site removal action or after the $2 
million or 12-month statutory limits are 
reached for sites that do not meet the 
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exemption criteria in paragraph (b)(S) of 
this section. Post-removal site control 
may be conducted by: 

(1) The affected state or political 
subdivision thereof or local units of 
government for any removal; 

(2) Potentially responsible parties; or 
(3) EPA's remedial program for some 

federal-lead Fund-financed responses at 
NPLsites. 
· (1) OSCs/RPMs conducting removal 

actions shall submit OSC reports to the 
RRT as required by § 300.165. 

(m) Community relations in removal 
actions. (1) In the case of all removal 
actions taken pursuant to § 300.415 or 
CERCIA enforcement actions to compel 
removal response, a spokesperson shall 
be designated by the lead agency. The 
spokesperson shall inform the 
community of actions taken, respond to 
inquiries, and provide information 
concerning the release. All news 
releases or statements made by 
participating agencies shall be 
coordinated with the OSC/RPM The 
spokesperson shall notify, at a 
minimum, immediately affected citizens, 
state and local officials, and, when 
appropriate, civil defense or emergency 
management agencies. 

(2) For actions where, based on the 
site evaluation, the lead agency 
determines that a removal is 
appropriate, and that less than six 
months exists before on-site removal 
activity must begin. the lead agency 
shall: 

(i) Publish a notice of availability of 
the administrative record file 
established pursuant to § 300.820 in a 
major local newspaper of general 
circulation within 60 days of initiation of 
on-site removal activity; 

(ii) Provide a public comment period, 
as appropriate, of not less than 30 days 
from the time the administrative record 
file is made available for public 
inspection. pursuant to§ 300.820{b)(2); 
and 

(iii) Prepare a written response to 
significant comments pursuant to 
§ 300.820(b)(3). 

(3) For removal actions where on-site 
action is expected to extend beyond 120 
days from the initiation of on-site 
removal activities, the lead agency shall 
by the end of the 120-day period: 

(i) Conduct interviews with local 
officials, community residents, public 
interest groups, or other interested or 
affected parties, as appropriate, lo 
solicit their concerns, information needs, 
and how or when citizens would like to 
be involved in the Superfund process; 

(ii) Prepare a formal community 
relations plan (CRP) based on the 
community interviews and other 
relevant information, specifying the 

community relations activities that the 
lead agency expects to undertake during 
the response; and 

(iii) Establish at least one local 
information repository at or near the 
location of the response action. The 
information repository should contain 
items made available for public 
information. Further, an administrative 
record file established pursuant to 
subpart I for all removal actions shall be 
available for public inspection in at 
least one of the repositories. The lead 
agency shall inform the public of the 
establishment of the information 
repository and provide notice of 
availability of the administrative record 
file for public review. All items in the 
repository shall be available for public 
inspection and copying. 

(4) Where, based on the site 
evaluation, the lead agency determines 
that a removal action is appropriate and 
that a planning period of at least six 
months exists prior to initiation of the 
on-site removal activities, the lead 
agency shall at a minimum: 

(i) Comply with the requirements set 
forth in paragraphs (m)(3)(i), (ii), and (iii) 
of this section. prior to the completion of 
the engineering evaluation/cost analysis 
(EE/CA), or its equivalent. except that 
the informati'ln repository and the 
administrative record file will be 
established no later than when the EE/ 
CA approval memorandum is signed; 

(ii) Publish a notice of availability and 
brief description of the EE/CA in a 
major local newspaper of general 

· circulation pursuant to § 300.820; 
(iii) Provide a reasonable opportunity, 

not less than 30 calendar days, for 
submission of written and oral 
comments after completion of the EE/ 
CA pursuant to§ 300.820(a). Upon 
timely request. the lead agency will 
extend the public comment period by a 
minimum of 15 days; and 

(iv) Prepare a written response to 

significant comments pursuant to 

§ 300.820(a). 


§ 300.420 Remedial lite evaluation. 
(a) General. The purpose of this 

section is to describe the methods, 
procedures, and criteria the lead agency 
shall use to collect data, as required, 
and evaluate releases of hazardous 
substances, pollutants, or contaminants. 
The evaluation may consist of two 
steps: a remedial preliminary 
assessment (PA) and a remedial site 
inspection (SI). 

(b) Remedial preliminary assessment. 
(1) The lead agency shall perform a 

remedial PA on all sites in CERCIJS as 

defined in § 300.5 to: 


(i) Eliminate from further 

consideration those sites that pose no 


thteat to public health or the · 

environment; 


(ii) Determine if there is any potential 
need for removal action; 

(iii) Set priorities for site inspections; 
and 

(iv) Gather existing data to facilitate 
later evaluation of the release pursuant 
to the Hazard Ranking System (HRS) if 
warranted. ­

(2) A remedial PA shall consist of a 
review of existing information about a 
release such as information on the 
pathways of exposure, exposure targets, 
and source and nature of release. A 
remedial PA shall also include an off­
site reconnaissance as appropriate. A 
remedial PA may include an on-site 
reconnaissance where appropriate. 

(3) If the remedial PA indicates that a 
removal action may be warranted, the 
lead agency shall initiate removal 
evaluation pursuant to § 300.410. 

(4) In performing a remedial PA. the 
lead agency may complete the EPA 
Preliminary Assessment form, available 
from EPA regional offices, or its 
equivalent. and shall prepare a PA 
report. which shall include: 

(i) A description of the release; 
(ii) A description of the probable 

nature of the release: and 
(iii) A recommendation on whether 

further action is warranted, which lead 
agency should conduct further action, 
and whether an SI or removal action or 
both should be undertaken. 

(5) Any person may petition the lead 
federal agency (EPA or the appropriate 
federal agency in the case of a release 
or suspected release from a federal 
facility), to perform a PA of a release 
when such person is, or may be. affected 
by a release of a hazardous substance, 
pollutant. or contaminant. Such petitions 
shall be addressed to the EPA Regional 
Administrator for the region in which 
the release is located. except that 
petitions for PAs involving federal 
facilities should be addressed to the 
head of the appropriate federal agency. 

(i) Petitions shall be signed by the 
petitioner and shall contain the 
following: 

(A) The full name, address, and phone 
number of petitioner. 

(B) A description, as precisely as 
possible, of the location of the release: 
and 

(C) How the petitioner is or may be 
affected by the release. 

(ii) Petitions should also contain the 
following information to the extent 
available: 

(A) What type of substances were or 
may be released; 
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(B) The nature of activities that have 
occurred where the release is located; 
and 

(C) Whether local and state 
authorities have been contacted about 
the release. 

(iii) The lead federal agency shall 
complete a remedial or removal PA 
within one year of the date of receipt of 
a complete petition pursuant to 
paragraph (b )(5) of this section. if one 
bas not been performed previously, 
unlesstheleadfederalagency 
determines that a PA is not appropriate. 
Where such a determination is made, 
the lead federal agency shall notify the 
petitioner and will provide a reason for 
the determination. 

(iv) When determining ifperformance 
of a PA is appropriate, the lead federal 
agency shall take into consideration: 

(A) Whether there is information 
indicating that a release has occurred or 
there is a threat of a release of a 
hazardous substance, pollutant. or 
contaminant; and 

(B) Whether the release is eligible for 
response under CERCLA. 

(c) Remedial site inspection. (1) The 
lead agency shall perform a remedial SI 
as appropriate to: 

(i) Eliminate from further 
consideration those releases that pose 
no significant threat to public health or 
the environment; 

(ii) Determine the potential need for 
removal action; 

(iii) Collect or develop additional 
data, as appropriate, to evaluate the 
release pursuant to the HRS; and 

(iv) Collect data in addition to that 
required to score the release pursuant to 
the HRS. as appropriate, to better 
characterize the release for more 
effective and rapid initiation of the RI/ 
FS or response under other authorities. 

(2) The remedial SI shall build upon 
the information collected in the remedial 
PA. The remedial SI shall involve, as 
appropriate, both on- and off-site field 
investigatory efforts. and sampling. 

(3) If the remedial SI indicates that 
removal action may be appropriate, the 
lead agency shall initiate removal site 
evaluation pursuant to § 300.410. 

(4) Prior to conducting field sampling 
as part of site inspections. the lead 
agency shall develop sampling and 
analysis plans that shall provide a 
process for obtaining data of sufficient 
quality and quantity to satisfy data 
needs. The sampling and analysis plans 
shall consist of two parts: 

(i) The field sampling plan, which 
describes the number, type. and location 
of samples, and the type of analyses, 
and 

(ii) The quality assurance project plan 
(QAPP). which describes policy. 

organization, and functional activities, 
and the data quality objectives and 
measures necessary to achieve adequate 
data for use in site evaluation and 
hazard ranking system activities. 

(5) Upon completion of a remedial SI, 
the lead agency shall prepare a report 
that includes the following: 

(i) A description/history/nature of 

waste handling; 


(ii) A description of known 

contaminants; 


(iii) A description of pathways of 

migration of eontaminants; 


(iv) An identification and description 
of human and environmental targets; 
and 

(v) A recommendation on whether 

further action is warranted. 


§ 300.425 Ea1ablishlng remedial priorities. 

(a) General. The purpose of this 

section is to identify the criteria as well 

as the methods and procedures EPA 

uses to establish its priorities for 

remedial actions. 


(b) National Priorities List. The NPL is 
the list of priority releases for long-term 
remedial evaluation and response. 

(1) Only those releases included on 
the NPL shall be considered eligible for 
Fund-financed remedial action. Removal 
actions (including remedial planning 
activities. Rl/FSs, and other actions 
taken pursuant to CERCLA section · 
104(b}) are not limited to NPL sites. 

(2) Inclusion of a release on the NPL 
does not imply that monies will be 
expended, nor does the rank of a release 
on the NPL establish the precise 
priorities for the allocation of Fund 
resources. EPA may also pursue other 
appropriate authorities to remedy the 
release, including enforcement actions 
under CERCLA and other laws. A site's 
rank on the NPL serves, along with other 
factors, including enforcement actions, 
as a basis to guide the allocation of 
Fund resources among releases. 

(3) Federal facilities that meet the 
criteria identified in paragraph (c) of this 
section are eligible for inclusion on the 
NPL. Except as provided by CERCLA 
sections 111(e)(3) and lll(c), federal 
facilities are not eligible for Fund­
financed remedial actions. 

(4) Inclusion on the NPL is not a 
precondition to action by the lead 
agency under CERCLA sections 106 or 
122 or to action under CERCLA section 
107 for recovery of non-Fund-financed 
costs or Fund-financed costs other than 
Fund-fmanced remedial construction 
costs. 

(c) Methods for determining eligibility 
for NPL A release may be included on 
the NPL if the release meets one of the 
following criteria: 

(1}.The release scores sufficieµtly high 
pursuant to the Hazard Ranking System 
described in Appendix A to this part. 

(2) A state (not including Indian 

tribes) has designated a release as its 

highest priority. States may make only 

one such designation; or 


(3) The release satisfies all of the 

following criteria: 


(i) The Agency for Toxic Substances 
and Disease Registry has issued a health 
advisory that recommends dissociation 
of individuals from the release; 

(ii) EPA determines that the release 

poses a significant threat to public 

health; and 


(iii) EPA anticipates that it will be 

more cost-effective to use its remedial 

authority than to use removal authority 

to respond to the release. 


(d) Procedures for placing sites on the 
NPL Lead agencies may submit 
candidates to EPA by scoring the 
release using the HRS and providing the 
appropriate backup documentation. 

(1) Lead agencies may submit HRS 

scoring packages to EPA anytime 

throughout the year. 


(2) EPA shall review lead agencies' 
HRS scoring packages and revise them 
as appropriate. EPA shall develop any 
additional HRS scoring packages on 
releases known to EPA. 

(3) EPA shall compile the NPL based 
on the methods identified in paragraph 
(c) of this section. 

(4) EPA shall update the NPL at least 
once a year. 

(5) To ensure public involvement 
during the proposal to add a release to 
the NPL. EPA shall: 

(i) Publish the proposed rule in the 
Federal Register and solicit comments 
through a public colhment period: and 

(ii) Publish the final rule in the Federal 
Register, and make available a response 
to each significant comment and any 
significant new data submitted during 
the comment period 

(6) Releases may be categorized on 
the NPL when deemed appropriate by 
EPA. 

(e) Deletion from the NPL. Releases 
may be deleted from or recategorized on 
the NPL where no further response is 
appropriate. 

(1) EPA shall consult with the state on 
proposed deletions from the NPL prior to 
developing the notice of intent to delete. 
In making a determination to delete a 
release from the NPL. EPA shall 
consider, in consultation with the state, 
whether any of the following criteria has 
been met: 

(i) Responsible parties or other 
persons have implemented all 
appropriate response actions required; 
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(ii) All appropriate Fund-financed 
response under CERCLA has been 
implemented, and no further response 
action by responsible parties is 
appropriate: or 

(iii) The remedial investigation has 
shown that the release poses no 
significant threat to public health or the 
environment and, therefore, taking of 
remedial measures is not appropriate. 

(2) Releases shall not be deleted from 
the NPL until the state in which the 
release was located has concurred on 
the proposed deletion. EPA shall 
provide the state 30 working days for 
review of the deletion notice prior to its 
publication in the Federal Register. 

(3) All releases deleted from the NPL 
are eligible for further Fund-financed 
remedial actions should future 
conditions warrant such action. 
Whenever there is a significant release 
from a site deleted from the NPL. the 
site shall be restored to the NPL without 
application of the HRS. 

(4) To ensure public involvement 
during the proposal to delete a release 
from the NPL. EPA shall: 

(i) Publish a notice of intent to delete 
,in the Federal Register and solicit 
comment through a public comment 
period of a minimum of 30 calendar 
days: 

(ii) In a major local newspaper of 
general circulation at or near the i 0elease 
that is proposed for deletion, publish a 
notice of availability of the notice of 
intent to delete; 

(iii) Place copies of information 
supporting the proposed deletion in the 
information repository, described in 
§ 300.430(c)(2)(iii). at or near the release 
proposed for deletion. These items shall 
be available for public inspection and 
copying; and 

(iv) Respond to each significant 
comment and any significant new data 
submitted during the comment period 
and include this response document in 
the final deletion package. 

(5) EPA shall place the final deletion 
package in the local information 
repository once the notice of final 
deletion has been published in the 
Federal Register. 

§ 300.430 Remedial inve!;tigation/ 
feasibility study and selection of remedy. 

(a) General-{1) Introduction. The 
purpose of the remedy selection process 
is to implement remedies that eliminate, 
reduce, or control risks to human health 
and the environment. Remedial actions 
are to be implemented as soon as site 
data and information make it possible to 
do so. Accordingly. EPA has established 
the following program goal. 
expectations, and program management 
principles to assist in the identification 

and implementation of appropriate 
remedial actions. 

(i) Program goal. The national goal of 
the remedy selection process is to select 
remedies that are protective of human 
health and the environment, that 
maintain protection over time, and that 
minimize untreated waste. 

(ii) Program management principles. 
EPA generally shall consider the 
following general principles of program 
management during the remedial 
process: 

(A) Sites should generally be 
remediated in operable units when early 
actions are necessary or appropriate to 
achieve significant risk reduction 
quickly, when phased analysis and 
;-esponse is necessary or appropriate 
given the size or complexity of the site, 
or to expedite the completion of total 
site cleanup. 

(B) Operable units, including interim 
action operable units, should not be 
inconsistent with nor preclude 
implementation of the expected final 
remedy. 

(C) Site-specific data needs, the 
evaluation of.alternatives, and the 
documentation of the selected remedy 
should reflect the scope and complexity 
of the site problems being addressed. 

(iii) Expectations. EPA generally shall 
consider the following expectations in 
developing appropriate remedial 
alternatives: 

(A) EPA expects to use treatment to 
address the principal threats posed by a 
site, wherever practicable. Principal 
threats for which treatment is most 
likely to be appropriate include liquids, 
areas contaminated with high 
concentrations of toxic compounds, and 
highly mobile materials. 

(B) EPA expects to use engineering 
controls, such as containment, for waste 
that poses a relatively low long-term 
threat or where treatment is 
impracticable. 

(C) EPA expects to use a combination 
of methods, as appropriate, to achieve 
protection of human health and the 
environment. In appropriate site 
situations, treatment of the principal 
threats posed by a site, with priority 
placed on treating waste that is liquid, 
highly toxic or highly mobile, will be 
combined with engineering controls 
(such as containment) arid institutional 
controls, as appropriate, for treatment 
residuals and untreated waste. 

(D) EPA expects to use institutional 
controls such as water use and deed 
restrictions to supplement engineering 
controls as appropriate for short- and 
long-term management to prevent or 
limit exposure to hazardous substances, 
pollutants, or contaminants. Institutional 
controls may be used during the conduct 

of the remedial investigatiori/feasibility 
study (RI/FS) and implementation of the 
remedial action and, where necessary, 
as a component of the completed 
remedy. The use of institutional controls 
shall not substitute for active response 
measures (e.g., treatment and/or 
containment of source material. 
restoration of ground waters to their 
beneficial uses} as the sole remedy 
unless such active measures are 
determined not to be practicable, based 
on the balancing of trade-offs among 
alternatives that is conducted during the 
selection of remedy. 

(E) EPA expects to consider using 
innovative technology when such 
technology offers the potential for 
comparable or superior treatment 
performance or implementability, fewer 
or lesser adverse impacts than other 
available approaches, or lower costs for 
similar levels of performance than 
demonstrated technologies. 

(F) EPA expects to return usable 
ground waters to their beneficial uses 
wherever practicable, within a 
timeframe that is reasonable given the 
particular circumstances of the site. 
When restoration of ground water to 
beneficial uses is ::ot practicable, EPA 
expects to prevent further migration of 
the plume, prevent exposure to the 
contaminated ground water, and 
evaluate further risk reduction. 

(2) Remedial investigation/feasibility 
study. The purpose of the remedial 
investigation/feasibility study (RI/FS) is 
to assess site conditions and evaluate 
alternatives to the extent necessary to 
select a remedy. Developing and 
conducting an RI/FS generally includes 
the following activities: project scoping, 
data collection, risk assessment, 
treatability studies, and analysis of 
alternatives. The scope and timing of 
these activities should be tailored to the 
nature and complexity of the problem 
and the response alternatives being 
considered. 

(b) Scoping. In implementing this 
section, the lead agency should consider 
the program goal, program management 
principles, and expectations contained 
in this rule. The investigative and 
analytical studies should be tailored to 
site circumstances so that the scope and 
detail of the analysis is appropriate to 
the complexity of site problems being 
addressed. During scoping, the lead and 
support agencies shall confer to identify 
the optimal set and sequence of actions 
necessary to address site problems. 
Specifically, the lead agency shall: 

(l) Assemble and evaluate existing 
data on the site, including the results of 
any removal actions, remedial 
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preliminary assessment and site 
inspections, and the NPL listing process. 

(2) Develop a conceptual 
understanding of the site based on the 
evaluation of existing data described in 
paragraph (b)(1) of this section. 

(3) Identify likely response scenarios 
and potentially applicable technologies 
and operable units that may address site 
problems. 

(4) Undertake limited data collection 
efforts or studies where this information 
will assist in scoping the Rl/FS or 
accelerate response actions, and begin 
to identify the need for treatability 
studies. as appropriate. 

(5) Identify the type. quality, and 
quantity of the data that will be 
collected during the Rl/FS to support 
decisions regarding remedial response 
activities. 

(6) Prepare site-specific health and 
safety plans that shall specify. at a 
minimum. employee training and 
protective equipment. medical 
surveillance requirements, standard 
operating procedures, and a contingency 
plan that conforms with 29 CFR 1910.120 
(1)(1) and (1)(2). 

(7) If natural resources are or may be 
injured by the release, ensure that state 
and federal trustees of the affected 
natural resources have been notified in 
order that the trustees may initiate 
appropriate actions, including those 
identified in subpart G of this part. The 
lead agency shall seek to coordinate 
necessary assessments, evaluations, 
investigations, and planning with such 
state and federal trustees. 

(8) Develop sampling and analysis 
plans that shall provide a process for 
obtaining data of sufficient quality and 
quantity to satisfy data needs. Sampling 
and analysis plans shall be reviewed 
and approved by EPA. The sampling 
and analysis plans shall consist of two 
parts: 

(i) The field sampling plan. which 
describes the number, type, and location 
of samples and the type of analyses; and 

(ii) The quality assurance project plan. 
which describes policy, organization, 
and functional activities and the data 
quality objectives and measures 
necessary to achieve adequate data for 
use in selecting the appropriate remedy. 

(9) Initiate the identification of 
potential federal and state ARARs and. 
as appropriate, other criteria, advisories, 
or guidance to be considered. 

(c) Community relations. (1) The 
community relations requirements 
described in this section apply to all 
remedial activities undertaken pursuant 
to CERCLA section 104 and to section 
106 or section 122 consent orders or 
decrees, or section 106 administrative 
orders. 

(2) The lead agency shall provide for 
the conduct of the following community 
relations activities, to the extent 
practicable, prior to commencing field 
work for the remedial investigation: 

(i) Conducting interviews with local 
officials. community residents, public 
interest groups. or other interested or 
affected parties, as appropriate, to 
solicit their concerns and information 
needs, and to learn how and when 
citizens would lilce to be involved in the 
Superfund process. 

(ii) Preparing a formal community 
relations plan (CRP), based on the 
community interviews and other 
relevant information, specifying the 
community relations activities that the 
leed agency expects to undertake during 
the remedial response. The purpose of 
the CRP is to: 

(A) Ensure the public appropriate 
opportunities for involvement in a wide 
variety of site-related decisions, 
including site analysis and 
characterization. alternatives analysis, 
and selection of remedy; 

(B) Determine, based on community 
interviews, appropriate activities to 
ensure such public involvement. and 

(C) Provide appropriate opportunities 
for the community to learn about the 
site. 

(iii) Establishing at least one local 
information repository at or near the 
location of the response action. Each 
information repository should contain a 
copy of items made available to the 
public. including information that 
describes the technical assistance grants 
application process. The lead agency 
shall inform interested parties of the 
establishment of the information 
repository. 

(iv) Informing the community of the 
availability of technical assistance 
grants. 

(3) For PRP actions, the lead agency 
shall plan and implement the community 
relations program at a site. PRPs may 
participate in aspects of the community 
relations program at the discretion of 
and with oversight by the lead agency. 

(4) The lead agency may conduct 
technical discussions involving PRPs 
and the public. These technical 
discussions may be held separately 
from. but contemporaneously with, the 
negotiations/settlement discussions. 

(5) In addition, the following 
provisions specifically apply to 
enforcement actions: 

(i) Lead agencies entering into an 
enforcement agreement with de minimis 
parties under CERCLA section 122(g) or 
cost recovery settlements under section 
122(h) shall publish a notice of the 
proposed agreement in the Federal 
Register at least 30 days before the 

agreement becomes final, as required by 
section 122(i). The notice must identify 
the name of the facility and the parties 
to the proposed agreement and must 
allow an opportunity for comment and 
consideration of comments; and 

(il) Where the enforcement agreement 
is embodied in a consent decree, public 
notice and opportunity for public 
comment shall be provided in 
accordance with 28 CFR 50.7. 

(d) Remedial investigation. (1) The 
purpose of the remedial investigation 
(Rl) is to collect data necessary to 
adequately characterize the site for the 
purpose of developing and evaluating 
effective remedial alternatives. To 
characterize the site, the lead agency 
shall, as appropriate, conduct field 
investigations, including treatability 
studies. and conduct a baseline risk 
assessment The Rl provides information 
to assess the risks to human health and 
the environment and to support the 

· development. evaluation, and selection 
of appropriate response alternatives. 
Site characterization may be conducted 
in one or more phases to focus sampling 
efforts and increase the efficiency of the 
investigation. Because estimates of 
actual or potential exposures and 
associated impacts on human and 
environmental receptors may be refined 
throughout the phases of the Rl as new 
information is obtained. site 
characterization activities should be 
fully integrated with the development 
and evaluation of alternatives in the 
feasibility study. Bench- or pilot-scale 
treatability studies shall be conducted, 
when appropriate and practicable, to 
provide additional data for the detailed 
analysis and to support engineering 
design of remedial alternatives. 

(2) The lead agency shall characterize 
the nature of and threat posed by the 
hazardous substances and hazardous 
materials and gather data necessary to 
assess the extent to which the release 
poses a threat to human health or the 
environment or to support the analysis 
and design of potential response actions 
by conducting, as appropriate, field 
investigations to assess the following 
factors: 

(i) Physical characteristics of the site, 
including important surface features, 
soils, geology. hydrogeology, 
meteorology, and ecology; 

(ii) Characteristics or classifications 
of air, surface water, and ground water; 

(iii) The general characteristics of the 

waste, including quantities, state, 

concentration. toxicity, propensity to 

bioaccwnulate, persistence, and 

mobility; 
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(iv) The extent to which the source 
can be adequately identified and 
characterized; 

(v) Actual and potential exposure 
pathways through environmental media; 

(vi) Actual and potential exposure 
routes, for example. inhalation and 
ingestion; and 

(vii) Other factors, such as sensitive 
populations, that pertain to the 
characterization of the site or support 
the analysis of potential remedial action 
alternatives. 

(3) The lead and support agency shall 
identify their respective potential 
ARARs related to the location of and 
contaminants at the site in a timely 
manner. The lead and support agencies 
may also, as appropriate, identify other 
pertinent advisories, criteria, or 
guidance in a timely manner (see 
§ 300.400(g)(3)). 

(4) Using the data developed under 
paragraphs (d) (1) and (2) of this section, 
the lead agency shall conduct a site­
specific baseline risk assessment to 
characterize the current and potential 
threats to human health and the · 
environment that may be posed by 
contaminants migrating to ground water 
or surface water, releasing lo air, 
leaching through soil. remaining in the 
soil, and bioaccumulating in the food 
chain. The results of the baseline risk 
assessment will help establish 
acceptable exposure levels for use in 
developing remedial alternatives in the 
FS. as described in paragraph (e) of this 
section. 

(e) Feasibility study. (1) The primary 
objective of the feasibility study (FS) is 
to ensure that appropriate remedial 
alternatives are developed and 
evaluated such that relevant information 
concerning the remedial action options 
can be presented to a decision-maker 
and an appropriate remedy selected. 
The lead agency may develop a 
feasibility study to address a specific 
site problem or the entire site. The 
development and evaluation of 
alternatives shall reflect the scope and 
complexity of the remedial action under 
consideration and the site problems 
being addressed. Development of 
alternatives shall be fully integrated 
with the site characterization activities 
of the remedial investigation described 
in paragraph (d) of this section. The lead 
agency shall include an alternatives 
screening step, when needed, to select a 
reasonable number of alternatives for 
detailed analysis. 

(2) Alternatives shall be developed 
that protect human health and the 
environment by recycling waste or by 
eliminating. reducing. and/or controlling 
risks posed through each pathway by a 
site. The number and type of 

alternatives to be analyzed shall be 
determined at each site, taking into 
account the scope, characteristics, and 
complexity of the site problem that is 
being addressed. In developing and, as 
appropriate, screening the alternatives, 
the lead agency shall: 

(i) Establish remedial action 
objectives specifying contaminants and 
media ofconcern, potential exposure 
pathways, and remediation goals. 
Initially, preliminary remediation goals 
are developed based on readily 
available information, such as chemical­
specific ARARs or other reliable 
information. Preliminary remediation 
goals should be modified, as necessary, 
as more information becomes available 
during the Rl/FS. Fmal remediation 
goals will be determined when the 
remedy is selected. Remediation goals 
shall establish acceptable exposure 
levels that are protective of human 
health and the environment and shall be 
developed by considering the following: 

(A) Applicable or relevant and 
appropriate requirements under federal 
environmental or state environmental or 
facility siting laws, if available, and the 
following factors: 

(1) For systemic toxicants, acceptable 
exposure levels shall represent 
concentration levels to which the human 
population, including sensitive 
subgroups. may be exposed without 
adverse effect during a lifetime or part 
of a lifetime, incorporating an adequate 
margin of safety; 

(2) For known or suspected 
carcinogens, acceptable exposure levels 
.are generally concentration levels that 
represent an excess upper bound 
lifetime cancer risk to an individual of 
between 10-• and:10-s using information 
on the relationship between dose and 
response. The 10-5 risk level shall be 
used as the point of departure for 
determining remediation goals for 
alternatives when ARARs are not 
available or are not sufficiently 
protective because of the presence of 
multiple contaminants at a site or 
multiple pathways of exposure; 

(3) Factors related to technical 
limitations such as detection/ 
quantification limits for contaminants; 

(4) Factors related to uncertainty; and 
(5) Other pertinent information. 
(B) Maximum contaminant level goals 

(MCLGs), established under the Safe 
Drinking Water Act, that are set at 
levels above zero, shall be attained by 
remedial actions for ground or surface 
waters that are current or potential 
sources of drinking water, where the 
MCLGs are relevant and appropriate 
under the circumstances of the release 
based on the factors in § 300.400(g)(2). If 
an MCLG is determined not to be 

relevant and appropriate, the 
corresponding maximum contaminant 
level (MCL) shall be attained where 
relevant and appropriate to the 
circumstances of the release. 

(C) Where the MCLG for a 
contaminant has been set at a level of 
zero, the MCL promulgated for that 
contaminant under the Safe Drinking 
Water Act shall be attained by remedial 
actions for ground or surface waters that 
are current or potential sources of 
drinking water, where the MCL is 
relevant and appropriate under the 
circumstances of the release based on 
the factors in § 300.400(g)(2). 

(D) In cases involving multiple 
contaminants or pathways where 
attainment of chemical-specific ARARs 
will result in cumulative risk in excess 
of10-•, criteria in paragraph (e)(2)(i)(A) 
of this section may also be considered 
when determining the cleanup level to 
be attained. 

(E) Water quality criteria established 
under sections 303 or 304 of the Clean 
Water Act shall be attained where 
relevant and appropriate under the 
circumstances of the release. 

(F) An alternate concentration limit 
(ACLJ may-be established in accordance 
with CERCLA section 121(d)(2)(B)(ii). 

(GJ Environmental evaluations shall 
be performed to assess threats to the 
environment, especially sensitive 
habitats and critical habitats of species 
protected under the Endangered Species 
Act. 

(ii) Identify and evaluate potentially 
suitable technologies, including 
innovative technologies; 

(iii) Assemble suitable technologies 
into alternative remedial actions. 

(3) For source control actions, the lead 
agency shall develop. as appropriate: 

(i) A range of alternatives in which 
treatment that reduces the toxicity, 
mobility, or volume of the hazardous 
substances, pollutants, or contaminants 
is a principal element. As appropriate, 
this range shall include an alternative 
that removes or destroys hazardous 
substances, pollutants, or contaminants 
to the maximum extent feasible, 
eliminating or minimizing, to the degree 
possible, the need for long-term 
management The lead agency also shall 
develop, as appropriate, other 
alternatives which, at a minimum. treat 
the principal threats posed by the site 
but vary in the degree of treatment 
employed and the quantities and 
characteristics of the treatment 
residuals and untreated waste that must 
be managed; and · 

(ii) One or more alternatives that 
involve little or no treatment, but 
provide protection of human health and 
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the environment primarily by preventing 
or controlling exposure to hazardous 
substances, pollutants, or contaminants, 
through engineering controls, for 
example, containment. and, as 
necessary, institutional controls to 
protect human health and the 
environment and to assure continued 
effectiveness of the response action. 

(4) For ground-water response actions, 
the lead agency shall develop a limited 
number of remedial alternatives that 
attain site-specific remediation levels 
within different restoration time periods 
utilizing one or more different 
technologies. 

(5) The lead agency shall develop one 
or more innovative treatment 
technologies for further consideration if 
those technologies offer the p0tential for 
comparable or superior performance or 
implementability; fewer or lesser 
adverse impacts than other available 
approaches; or lower costs for similar 
levels of performance than 
.demonstrated treatment technologies. 

(6) The no-action alternative, which 
may be no further action if some 
removal or remedial action has already 
occurred at the site, shall be developed. 

(7) As appropriate, and to the extent 
sufficient information is available, the 
short- and long-term aspects of the 
following three criteria shall be used to 
guide the development and screening of 
remedial alternatives: 

(i) Effectiveness. This criterion 
focuses on the degree to which an 
alternative reduces toxicity, mobility, or 
volume through treatment, minimizes 
residual risks and affords long-term 
protection, complies with ARARs, 
minimizes short-term impacts, and how 
quickly it achieves protection. 
Alternatives providing significantly less 
effectiveness than other, more promising 
alternatives may be eliminated. 
Alternatives that do not provide 
adequate protection of human health 
and the environment shall be eliminated 
from further consideration. 

(ii) lmplementobility. This criterion 
focuses on the technical feasibility and 
availability of the technologies each 
alternative would employ and the 
administrative feasibility of 
implementing the alternative. 
Alternatives that are technically or 
administratively infeasible or that 
would require equipment, specialists, or 
facilities that are not available within a 
reasonable period of time may be 
eliminated from further consideration. 

(iii) CosL The costs of construction 
and any long-term costs to operate and 
maintain the alternatives shall be 
considered. Costs that are grossly 
excessive compared to the overall 
effectiveness of alternatives may be 

considered as one of several factors 
used to eliminate alternatives. 
Alternatives providing effectiveness and 
implementability similar to that of 
another alternative by employing a 
similar method of treatment or 
engineering control, but at greater cost. 
may be eliminated. 

(8) The lead agency shall notify the 
support agency of the alternatives that 
will be evaluated in detail to facilitate 
the identification ofARARs and. as 
appropriate, pertinent advisories, 
criteria, or guiaance to be considered. 

(9) Detailed analysis ofalternatives. 
(i) A detailed analysis shall be 

conducted on the limited number of 


- alternatives that represent viable 
approaches to remedial action after 
evaluation in the screening stage. The 
lead and support agencies must identify 
their ARARs related to specific actions 
in a timely manner and no later than the 
early stages of the comparative analysis. 
The lead and support agencies may also, 
as appropriate, identify other pertinent 
advisories, criteria, or guidance in a 
timely manner. 

(ii) The detailed analysis consists of 
an assessment of individual alternatives 
against each of nine evaluation criteria 
and a comparative analysis that focuses 
upon the relative performance of each 
alternative against those criteria. 

(iii) Nine criteria for evaluation. The 
analysis of alternatives under review 
shall reflect the scope and complexity of 
site problems and alternatives being 
evaluated and consider the relative 
significance of the factors within each 
criteria. The nine evaluation criteria are 
as follows: 

(A) Overall protection ofhuman 

health and the environmenL 

Alternatives shall be assessed to 
determine whether they can adequately 
protect human health and the 
environment. in both the short- and 
long-term, from unacceptable risks 
posed by hazardous substances, 
pollutants, or contaminants present at 
the site by eliminating. reducing, or 
controlling exposures to levels 
established during development of 
remediation goals consistent with 
§ 300.430(e)(2){i). Overall protection of 
human health and the environment 
draws on the assessments of other 
evaluation criteria, especially long-term 
effectiveness and permanence, short­
term effectiveness, and compliance with 
ARARs. 

(B) Comp Hance with ARARs. The 
alternatives shall be assessed to 
detennine whether they attain 
applicable or relevant and appropriate 
requirements under federal 
environmental laws and state 
environmental or facility siting laws or 

provide grounds for invoking one of the 
waivers under paragraph (f)(t)(ii)(C) of 
this section. 

(C) Long-tenn effectiveness and 
permanence. Alternatives shall be 
assessed for the long-term effectiveness 
and permanence they afford, along with 
the degree of certainty that the 
alternative will prove successful. 
Factors that shall be considered. as 
appropriate. include the following: 

(1) Magnitude of residual risk 
remaining from untreated waste or 
treatment residuals remaining at the 
conclusion of the remedial activities. 
The characteristics of the residuals 
should be considered to the degree that 
they remain hazardous, taking into 
account their volume, toxicity, mobility, 
and propensity to bioaccumulate. 

(2) Adequacy and reliability of 
controls such as containment systems 
and institutional controls that are 
necessary to manage treatment 
residuals and untreated waste. This 
factor addresses in particular the 
uncertainties associated with land 
disposal for providing long-term 
protection from residuals; the 
assessment of the potential need to 
replace technical components of the 
alternative, such as a cap. a slurry wall, 
or a treatment system; and the potential 
exposure pathways and risks posed 
should the remedial action need 
replacement. 

(D) Reduction of toxicity. mobility. or 
volume through treatmenL The degree to 
which alternatives employ recycling or 
treatment that reduces toxicity, mobility, 
or volume shall be assessed, including 
how treatment is used to address the 
principal threats posed by the site. 
Factors that shall be t:0nsidered, as 
appropriate, include the following: 

(1) The treatment or recycling 
processes the alternatives employ ana 
materials they will treat; 

(2) The amount of hazardous 
substances, pollutants, or contaminants 
that will be destroyed. treated. or 
recycled; 

(3) The degree of expected reduction 
in toxicity. mobility. or volume of the 
waste due to treatment or recycling and 
the specification of which reduction(s) 
are occurring; 

(4) The degree to which the treatment 
is irreversible; 

(5) The type and quantity of residuals 
that will remain following treatment, 
considering the persistence, toxicity, 
mobility, and propensity to 
bioaccumulate of such hazardous 
substances and their constituents; and 

(6) The degree to which treatment 
reduces the inherent hazards posed by 
principal threats at the site. 
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(E) Short-term effectiveness. The 
. short-term impacts of alternatives shall 
be assessed considering the following: 

(1) Short-term risks that might be 

posed to the community during 

implementation of an alternative; 


(2) Potential impacts on workers 

during remedial action and the 

effectiveness and reliability of 

protective measures: 


(3) Potential environmental impacts of 
the remedial action and the 
effectiveness and reliability of . 
mitigative measures during 
implementation: and 

(4) TlDle until protection is achieved. 
(F) Implementability. The ease or 


difficulty of implementing the 

alternatives shall be assessed by 

considering the following types of 

factors as appropriate: 


(1) Technical feasibility, including 
technical difficulties and unknowns 
associated with the construction and 
operation of a technology, the reliability 
of the technology, ease of undertaking 
additional remedial actions, and the 
ability to monitor the effectiveness of 
the remedy. 

(2) Administrative feasibility, 
including activities needed to coordinate 
with other offices and agencies and the 
ability and time required to obtain any 
necessary approvals and permits from 
other agencies (for off-site actions); 

(3) Availability of services and 
materials, including the availability of 
adequate off-site treatment. storage 
capacity, and disposal capacity and 
services; the availability of necessary 
equipment and specialists. and 
provisions to ensure any necessary 
additional resources; the availability of 
services and materials; and availability 
of prospective technologies. 

(G) Cost. The types of costs that shall 
be assessed include the following: 

(1) Capital costs, including both direct 
and indirect costs; 

(2) Annual operation and maintenance 
costs; and 

(3) Net present value of capital and 

O&Mcosts. 


(H) State acceptance. Assessment of 

stale concerns may not be completed 

until comments on the RI/FS are 

received but may be discussed, to the 

extent possible. in the proposed plan 

issued for public comment. The state 

concerns that shall be assessed include 

the following: 


(1) The state's position and key 

concerns related to the preferred 

alternative and other alternatives; and 


(2) State comments on ARARs or the 

proposed use of waivers. 


(I) Community acceptance. This 
assessment includes determining which 
components of the alternatives 

interested persons in the community 
support, have reservations about. or 
oppose. This assessment may not be 
completed until comments on the 
proposed plan are received. 

(f) Selection ofremedy-{1) Remedies 
selected shall reflect the scope and 
purpose of the actions being undertaken 
and how the action relates to long-term, 
comprehensive response at the site. 

(i) The criteria noted in paragraph 

(e)(9)(iii) of this section are used to 

select a remedy. These criteria are 

categorized into three groups. 


(A) Threshold criteria. Overall 

protection of human health and the 

environment and compliance with 

ARARs (unless a specific ARAR is 


-	 waived) are threshold requirements that 
each alternative must meet in order to 
be eligible for selection. 

(B) Primary balancing criteria. The 
five primary balancing criteria are long­
term effectiveness and permanence: 
reduction of toxicity, mobility, or volume 
through treatment; short-term 
effectiveness: implementability; and 
cost. · 

(CJ Modifying criteria. State and 

community acceptance are modifying 

criteria that shall be considered in 

remedy selection. 


(ii) The selection of a remedial action 
is a two-step process and shall proceed 
in accordance with § 300.515(e). First. 
the lead agency, in conjunction with the 
support agency, identifies a preferred 
alternative and presents it to the public 
in a proposed plan. for review and 
comment. Second, the lead agency shall 
review the public comments and consult 
with the state (or support agency) in 
order to determine if the alternative 
remains the most appropriate remedial 
action for the site or site problem. The 
lead agency. as specified in§ 300.515(e), 
makes the final remedy selection 
decision, which shall be documented in 
the ROD. Each remedial alternative 
selected as a Superfund remedy will 
employ the criteria as indicated in 
paragraph (f)(l)(i) of this section to 
make the following determination: 

(A) Each remedial action selected 
shall be protective of human health and 
the environment. 

(B) On-site remedial actions selected 
in a ROD must attain those ARARs that 
are identified at the time of ROD 
signature or provide grounds for 
invoking a waiver under 
§ 300.430(f)(1)(ii)(C). 

(1) Requirements that are promulgated 
or modified after ROD signature must be 
attained (or waived) only when 
determined to be applicable or relevant 
and appropriate and necessary to ensure 
that the remedy is protective of human 
health and the environmenl 

· (2) Components of the remedy not 
described in the ROD must attain (or 
waive) requirements that are identified 
as applicable or relevant and 
appropriate at the time the amendment 
to the ROD or the explanation of 
significant difference describing the 
component is signed. 

(C) An alternative that does not meet 
an ARAR undedederal environmental 
or state environmental or facility siting 
laws may be selected under the 
following circumstances: 

(1) The alternative is an interim 
measure and will become part of a total 
remedial action that will attain the 
applicable or relevant and appropriate 
federal or state requirement; 

(2) Compliance with the requirement 
will result in greater risk to human 
health and the environment than other 
alternatives; 

(3) Compliance with the requirement 
is technically impracticable from an 
engineering perspective; 

(4) The alternative will attain a 
standard of performance that is 
equivalent to that required under the 
otherwise applicable standard, 
requirement. or limitation through use of 
another method or ~pproach: 

(5) With respect to a state 
requirement. the state has not 
consistently applied. or demonstrated 
the intention to consistently apply, the 
promulgated requirement in similar 
circumstances at other remedial actions 
within the state; or 

(6) For Fund-financed response 
actions only, an alternative that attains 
the ARAR will not provide a balance 
between the need for protection of 
human health and the environment at 
the site and the availability of Fund 
monies to respond to other sites that 
may present a threat to human health 
and the environmenl 

(D) Each remedial action selected 
shall be cost-effective, provided that it 
first satisfies the threshold criteria set 
forth in § 300.430[f)(l)(ii) (A) and (B). 
Cost-effectiveness is determined by 
evaluating the following three of the five 
balancing criteria noted in 
§ 300.430(f}(1)(i)(B) to determine overall 
effectiveness: long-term effectiveness 
and permanence, reduction of toxicity, 
mobility, or volume through treatment. 
and short-term effectiveness. Overall 
effectiveness is then compared to cost to 
ensure that the remedy is cost-effective. 
A remedy shall be cost-effective if its 
costs are proportional to its overall 
effectiveness. 

(E) Each remedial action shall utilize 
permanent solutions and alternative 
treatment technologies or resource 
recovery technologies to the maximum 
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extent practicable. This requirement 
shall be fulfilled by selecting the 
alternative that satisfies paragraph 
(f)(t)(ii) (A) and (B) of this section and 
provides the best balance of trade-offs 
among alternatives in terms of the five 
primary balancing criteria noted in 
paragraph (f)(t)(i)(B) of this section. The 
balancing shall emphasize long-term 
effectiveness and reduction of toxicity, 
mobility, or volume through treatment. 
The balancing shall also consider the 
preference for treatment as a principal 
element and the bias against off-site 
land disposal of untreated waste. In 
making the determination under this 
paragraph. the modifying criteria of 
state acceptance and community 
acceptance described in paragraph 
(f)(t)(i)(C) of this· section shall also be 
considered. 

(2) The proposed plan. In the first step 
in the remedy selection process, the lead 
agency shall identify the alternative that 
best meets the requirements in 
§ 300.430{f)(t), above, and shall present 
that alternative to the public in a 
proposed plan. The lead agency, in 
conjunction with the support agency and 
consistent with § 300.SlS(e), shall 
prepare a proposed plan that briefly 
describes the remedial alternatives 
analyzed by the lead agency, proposes a 
preferred remedial action alternative, 
and summarizes the information relied 
upon to select the preferred alternative. 
The selection of remedy process for an 
operable unit may be initiated at any 
time during the remedial action process. 
The purpose of the proposed plan is to 
supplement the RI/FS and provide the 
public with a reasonable opportunity to 
comment on the preferred alternative for 
remedial action. as well as alternative 
plans under consideration, and to 
participate in the selection of remedial 
action at a site. At a minimum. the 
proposed plan shall: 

(i) Provide a brief summary 
description of the remedial alternatives 
evaluated in the detailed analysis 
established under paragraph (e)(9) of 
this section; 

(ii) Identify and provide a discussion 
of the rationale that supports the 
preferred alternative; 

(iii) Provide a summary of any formal 
comments received from the support 
agency; and 

(iv) Provide a summary explanation of 
any proposed waiver identified under 
paragraph (f)(t)(ii)(C) of this section 
from an ARAR. 

(3) Community relations to support 
the selection ofremedy. (i) The lead 
agency, after preparation of the 
proposed plan and review by the 
support agency, shall conduct the 
following activities: 

(A) Publish a notice of availability 
and brief analysis of the proposed plan 
in a major local newspaper of general 
circulation; 

(B) Make the proposed plan and 

supporting analysis and information 

available in the administrative record 

required under subpart I of this part: 


(C) Provide a reasonable opportunity, 
not less than 30 calendar days, for 
submission of written and oral 
comments on the proposed plan and the 
supporting analysis and information 
located in the information repository, 
including the RI/FS. Upon timely 
request. the lead agency will extend the 
public comment period by a minimum of 
3Q·additional days: 

(D) Provide the opportunity for a 
public meeting to be held during the 
public comment period at or near the 
site at issue regarding the proposed plan 
and the supporting analysis and 
information; 

(E) Keep a transcript of the public 
meeting held during the public comment 
period pursuant to CERCLA section 
117(a) and make such transcript 
available to the public; and 

(F) Prepare a written summary of 
significant comments, criticisms, and 
new relevant information submitted 
during the public comment period and 
the lead agency response to each issue. 
This responsiveness summary shall be 
made available with the record of 
decision. 

(ii) After publication of the proposed 
plan and prior to adoption of the 
selected remedy in the record of 
decision, if new information is made 
available that significantly changes the 
basic features of the remedy with 
respect to scope, performance, or cost. 
such that the remedy significantly 
differs from the original proposal in the 
proposed plan and the supporting 
analysis and information, the lead 
agency shall: 

(A) Include a discussion in the record 
of decision of the significant changes 
and reasons for such changes, if the lead 
agency determines such changes could 
be reasonably anticipated by the pubiic 
based on the alternatives and other 
information available in the proposed 
plan or the supporting analysis and 
information in the administrative record; 
or 

(B) Seek additional public comment 
on a revised proposed plan. when the 
lead agency determines the change 
could not have been reasonably 
anticipated by the public based on the 
information available in the proposed 
plan or the supporting analysis and 
information in the administrative record. 
The lead agency shall, prior to adoption 
of the selected remedy in the ROD, issue 

a revised proposed plan, which. shall 
include a discussion of the significant 
changes and the reasons for such 
changes, in accordance with the public 
participation requirements described in 
paragraph (f)(3)(i) of this section. 

(4) Final remedy selection. (i) In the 
second and final step in the remedy 
selection process, .the lead agency shall 
reassess its initial determination that 
the preferred alternative provides the 
best balance of trade-offs, now factoring 
in any new information or points of 
view expressed by the state (or support 
agency) and community during the 
public comment period. The lead agency 
shall consider state (or support agency) 
and community comments regarding the 
lead agency's evaluation of alternatives 
with respect to the other criteria. These 
comments may prompt the lead agency 
to modify aspects of the preferred 
alternative or decide that another 
alternative provides a more appropriate 
balance. The lead agency, as specified 
in§ 300.StS(e), shall make the final 
remedy selection decision and document 
that decision in the ROD. 

(ii) If a remedial action is selected that 
results in hazardous substances, 
pollutants, or contaminants remaining at 
the site above levels that allow for 
unlimited use and unrestricted exposure. 
the lead agency shall review such action 
no less often than every five years after 
initiation of the selected remedial 
action. 

(iii) The process for selection of a 
remedial action at a federal facility on 
the NPL, pursuant to CERCLA section 
120, shall entail: 

(A) Joint selection of remedial action 
by the head of the relevant department, 
agency. or instrumentality and EPA; or 

(B) If mutual agreement on the remedy 
is not reached, selection of the remedy 
is made by EPA. 

(5) Documenting the decision. (i) To 
suppc!'t the selection of a remedial 
action. all facts, analyses of facts. and 
site-specific policy determinations 
considered in the course of carrying out 
activities in this section shall be 
documented. as appropriate, in a record 
of decision. in a level of detail 
appropriate to the site situation, for 
inclusion in the administrative record 
required under subpart I of this part. 
Documentation shall explain how the 
evaluation criteria in paragraph 
(e)(9)(iii) of this section were used to 
select the remedy. 

(ii) The ROD shall describe the 
following statutory requirements as they 
relate to the scope end objectives of the 
action: 

(A) How the selected remedy is 
protective of human health and the 
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environment. explaining how the 
remedy eliminates, reduces, or controls 
exposures to human and environmental 
receptors; 

(B) The federal and state requirements 
that are applicable or relevant and 
appropriate to the site that the remedy 
will attain; 

(C) The applicable or relevant and 
appropriate requirements of other 
federal and state laws that the remedy 
will not meet, the waiver invoked, and 
the justification for invoking the waiver; 

(D) How the remedy is cost-effective, 
Le~ explaining how the remedy provides 
overall effectiveness proportional to its 
costs; 

(EJ How the remedy utilizes 
permanent solutions and alternative 
treatment technologies or resource 
recovery technologies to the maximum 
extent practicable; and 

(F) Whether the preference for 
remedies employing treatment which 
permanently and significantly reduces 
the toxicity, mobility, or volume of the 
hazardous substances, pollutants, or 
contaminants as a principal element is 
or is not satisfied by the selected 
remedy. Hthis preference is not 
satisfied, the record of decision must 
explain why a remedial action involving 
such reductions in toxicity, mobility, or 
volume was not selected. 

(iii) The ROD also shall: 
(AJ Indicate, as appropriate, the 

remediation goals. discussed in 
paragraph (e)[2J(iJ of this section, that 
the remedy is expected to achieve. 
Performance shall be measured at 
appropriate locations in the ground 
water, surface water, soils, air, and 
other affected environmental media. 
Measurement relating to the 
performance of the treatment processes 
and the engineering controls may also 
be identified, as appropriate; 

(BJ Discuss significant changes and 
the response to comments described in 
paragraph (0[3)(iJ(F) of this section; 

(CJ Describe whether hazardous 
substances, pollutants, or contaminants 
will remain at the site such that a 
review of the remedial action under 
paragraph (0(4J(iiJ of this section DO less 
often than every five years shall be 
required; and 

(DJ When appropriate, provide a 
commitment for further analysis and 
1election of long-term response 
measures within an appropriate time­
frame. 

(6J Community relations when the 
record ofdecision is signed. After the 
ROD is signed, the lead agency shall: 

(iJ Publish a notice of the availability 
of the ROD in a major local newspaper 
of general circulation: and 

(ii) Make the record of decision 

available for public inspection and 

copying at or near the facility at issue 

prior to the commencement of any 

remedial action. 


§ 300.435 Remedial design/remedial 

ectlon, oper11tlon and malnten11nce. 


(a) General. The remedial design/ 
remedial action (RD/RA) stage includes 
the development of the actual design of 
the selected remedy and implementation 
of the remedy through construction. A 
period of operation and maintenance 
may follow the RA activities. 

(b) HD/RA activities. (lJ All RD/RA 
activities shall be in conformance with 
the remedy selected and set forth in the 
ROD or other decision document for that 
site. Those portions of RD/RA sampling 
and analysis plans describing the QA/
QC requirements for chemical and 
analytical testing and sampling 
procedures of samples taken for the 
purpose of determining whether cleanup 
action levels specified in the ROD are 
achieved, generally will be consistent 
with the requirements of§ 300.430(b)(8). 

(2J During the course of the RD/RA, 
the lead agency shall be responsible for 
ensuring that all federal and state 
requirements that are identified in the 
ROD as applicable or relevant and 
appropriate requirements for the action 
are mel If waivers from any ARARs are 
involved, the lead agency shall be 
responsible for ensuring that the 
conditions of the waivers are met. 

(c) Community relations. (lJ Prior to 
the initiation of RD, the lead agency 
shall review the CRP to determine 
whether it should be revised to describe 
further public involvement activities 
during RD/RA that are not already 
addressed or provided for in the CRP. 

(2) After the adoption of the ROD, if 
the remedial action or enforcement 
action taken, or the settlement or 
consent decree entered Into, differs 
1ignificantly from the remedy selected in 
the ROD with respect to scope, . 
performance, or cost. the lead agency 
1hall consult with the support agency, as 
appropriate, and shall either: 

(i) Publish an explanation of 
1ignificant differences when the 
differences in the remedial or 
enforcement action. settlement. or 
consent decree significantly change but 
do not fundamentally alter the remedy 
1elected in the ROD with respect to 
1cope, performance, or coal To iBBue an 
explanation of significant differences, 
the lead agency shall: 

(AJ Malce the explanation of 
significant differences and supporting 
information available to the public in 
the administrative record established 

under § 300.815 and the Information 
repository; and 

(B) Publish a notice that briefly 
summarizes the explanation of 
significant differences, including the 
reasons for such differences, in a major 
local newspaper ofgeneral circulation: 
or 

(ii) Propose an amendment to the ROD 
if the differences in the remedial or 
enforcement action. settlement. or 
consent decree fundamentally alter the 
basic features of the selected remedy 
with respect to scope, performance, or 
cost To amend the ROD, the lead 
agency, in conjunction with the support 
agency, as provided in§ 300.515(e), 
shall: 

(A) Issue a notice of availability and 
brief description of the proposed 
amendment to the ROD in a major local 
newspaper of general circulation; 

(B) Malce the proposed amendment to 
the ROD and information supporting the 
decision available for public comment: 

(CJ Provide a reasonable opportunity, 
not less than 30 calendar days. for 
submission of written or oral comments 
on the amendment to the ROD. Upon 
timely request, the lead agency will 
extend the public comment period by a 
minimum of 30 additional days; 

(D) Provide the opportunity for a 
public meeting to be held during the 
public comment period at or near the 
facility at issue; 

(EJ Keep a transcript of comments 
received at the public meeting held 
during the public comment period; 

(F) Include in the amended ROD a 
brief explanation of the amendment and 
the response to each of the significant 
comments, criticisms, and new relevant 
information submitted during the public 
comment period; 

(G) Publish a notice of the availability 
of the amended ROD in a major local 
newspaper of general circulation: and 

(HJ Malce the amended ROD and 
1upporting information available to the 
public in the administrative record and 
information repository prior to the 
commencement of the remedial action 
affected by the amendment 

(3J After the completion of the final 
engineering design. the lead agency 
1hall issue a fact sheet and provide, as 
appropriate, a public briefing prior to the 
initiation of the remedial action. 

(dJ Contractor conflict ofinterest. (1) 
For Fund-financed RD/RA and 04:M 
activities, the lead agency lhall: 

(i) Include appropriate language in the 
solicitation requiring potential prtme 
contractors to submit information on 
their status, as well as the status of their 
1ubcontractors, parent companies, and 
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affiliates. as potentially responsible 

parties at the site. 


(ii) Require potential prime 
contractors to certify that, to the best of 
their knowledge, they and their potential 
subcontractors, parent companies, and 
affiliates have disclosed all information 
described in§ 300.435(d)(l)(i) or that no 
such information exists, and that any 
such information discovered after 
submission of their bid or proposal or 
contract award will be disclosed 
immediately. 

(2) Prior to contract award. the lead 
agency shall evaluate the information 
provided by the potential prime 
contractors and: 

(i) Determine whether they have 
conflicts of interest that could 
significantly impact the performance of 
the contract or the liability of potential 
prime contractors or subcontractors. 

(ii) If a potential prime contractor or 
subcontractor has a conflict of interest 
that cannot be avoided or otherwise 
resolved. and using that potential prime 
contractor or subcontractor to conduct 
RD/RA or O&M work under a Fund­
financed action would not be in the best 
interests of the state or federal 
government, an offeror or bidder 
contemplating use of that prime 
contractor or subcontractor may be 
declared nonresponsible or ineligible for 
award in accordance with appropriate 
acquisition regulations, and the contract 
may be awarded to the next eligible 
offerer or bidder. 

(e) Recontrocting. (1) If a Fund­
financed contract must be terminated 
because additional work outside the 
scope of the contract is needed, EPA is 
authorized to take appropriate steps to 
continue interim RAs as necessary to 
reduce risks to public health and the 
environment. Appropriate steps may 
include extending an existing contract 
for a federal-lead RA or amending a 
cooperative agreement for a state-lead 
RA. Until the lead agency can reopen 
the bidding process and recontract to 
complete the RA. EPA may take such 
appropriate steps as described above to 
cover interim work to reduce such risks. 
where: 

(i) Additional work is found to be 
needed as a result of such unforeseen 
situations as newly discovered sources, 
types, or quantities of hazardous 
substances at a facility; and 

(ii) Performance of the complete RA 
requires the lead agency to rebid the 
contract because the existing contract 
does not encompass this newly 
discovered work. 

(2) The cost of such interim actions 
shall not exceed $2 million. 

(f) Operation and maintenance. (1) 
Operation and maintenance (O&M) 

measures are initiated after the remedy 
has achieved the remedial action 
objectives and remediation goals in the 
ROD, and is determined to be 
operational and functional, except for 
ground- or surface-water restoration 
actions covered under§ 300.435(£)(4). A 
state must provide its assurance to 
assume responsibility for O&M, 
including, where appropriate, 
requirements for maintaining 
institutional controls, under § 300.510{c). 

(2) A remedy becomes "operational 
and functional" either one year after 
construction is complete. or when the 
remedy is determined concurrently by 
EPA and the state to be functioning 
properly and is performing as designed. 
whichever is earlier. EPA may grant 
extensions to the one-year period, as 
appropriate. 

(3) For Fund-financed remedial 
actions involving treatment or other 
measures to restore ground- or surface­
water quality to a level that assures 
protection of human health and the 
environment. the operation of such 
treatment or other measures for a period 
of up to 10 years after the remedy 
becomes operational and functional will 
be considered part of the remedial 
action. Activities required to maintain 
the effectiveness of such treatment or 
measures following the 10-year period, 
or after remedial action is complete, 
whichever is earlier, shall be considered 
O&M. For the purposes of federal 
funding provided under CERCLA section 
104(c)(6), a restoration activify will be 
considered administratively "complete" 
when: 

(i) Measures restore ground- or 
surface-water quality to a level that 
assures protection of human health and 
the environment; 

(ii) Measures restore ground or 
surface water to such a point that 
redµctions in contaminant 
concentrations are no longer significant; 
or 

(iii) Ten years have elapsed. 
whichever is earliest. 

(4) The following shall not be deemed 
to constitute treatment or other 
measures to restore contaminated 
ground or surface water under 
§ 300.435(£)(3): 

(i) Source control maintenance 
measures; and 

(ii) Ground- or surface-water 
measures initiated for the primary 
purpose of providing a drinking-water 
supply, not for the purpose of restoring 
ground water. 

§ aGq.440 Procedures for plannl~ and 

Implementing off-site response actions 

[Reserved). 

Subpart F-State Involvement In 

Hazardous Substance Response 


§ 300.500 General. 

(a) EPA shall ensure meaningful and 
substantial state involvement in 
hazardous substance response as 
specified in this subpart. EPA shall 
provide an opportunity for state 
participation in removal. pre-remedial. 
remedial and enforcement response 
activities. EPA shall encourage states to 
enter into an EPA/state Superfund 
Memorandum of Agreement (SMOA) 
under § 300.505 to increase state 
involvement and strengthen the EPA/ 
state partnership. 

(b) EPA shall encourage states to 
participate in Fund-financed response in 
two ways. Pursuant to§ 300.SlS(a), 
states may either assume the lead 
through a cooperative agreement for the 
response action or may be the support 
agency in EPA-lead remedial response. 
Section 300.515 sets forth requirements 
for state involvement in EPA-lead 
remedial and enforcement response and 
also addresses comparable 
requirements for EPA involvement in 
state-lead remedial and enforcement 
response. Section 300.'520 specifies 
requirements for state involvement in 
EPA-lead enforcement negotiations. 
Section 300.525 specifies requirements 
for state involvement in removal 
actions. In addition to the requirements 
set forth in this subpart. 40 CFR part 35, 
subpart 0, "Cooperative Agreements 
and Superfund State Contracts for 
Superfund Response Actions," contains 
further requirements for state 
participation during response. 

§ 300.505 EPA/State SUperfund 
Memorandum of Agreement (SMOA). 

(a) The SMOA may establish the 
nature and extent of EPA and state 
interaction during EPA-lead and state­
lead response (Indian tribes meeting the 
requirements of§ 300.515(b) may be 
treated as states for purposes of this 
section). EPA shall enter into SMOA 
discussions if requested by a state. The 
following may be addressed in a SMOA: 

(1) The EPA/state or Indian tribe 
relationship for removal, pre-remedial. 
remedial, and enforcement response, 
including a description of the roles and 
the responsibilities of each. 

(2) The general requirements for EPA 
oversight. Oversight requirements may 
be more specifically defined in 
cooperative agreements. 

(3) The general nature of lead and 
support agency interaction regarding the 
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review of key documents and/or 
decision points in removal, pre­
remedial. remedial, and enforcement 
response. The requirements for EPA and 
state review of each other's key 
documents when each is serving as the 
support agency shall be equivalent to 
the extent practicable. Review times 
agreed to in the SMOA must also be 
documented in site-specific cooperative 
agreements or Superfund state contracts 
in order to be binding. 

(4) Procedures for modification of the 
SMOA (e.g., if EPA and a state agree 
that the lead and support agency roles 
and responsibilities have changed, or if 
modifications are required to achieve 
desired goals). 

(b) The SMOA and any modifications 
thereto shall be executed by the EPA 
Regional Administrator and the head of 
the state agency designated as lead 
agency for state implementation of 
CERCLA. 

(c) Site-specific agreements entered 
into pursuant to section 104(d)(l) of 
CERCLA shall be developed in 
accordance with 40 CFR part 35, subpart 
0. The SMOA shall not supersede such 
agreements. 

(d)(l) EPA and the state shall consult 
annually to determine priorities and 
make lead and support agency 
designations for removal, pre-remedial, 
remedial, and enforcement response to 
be conducted during the next fiscal year 
and lo discuss future priorities and long­
term requirements for response. These 
consultations shall include the exchange 
of information on both Fund- and non­
Fund-financed response activities. The 
SMOA may describe the timeframe and 
process for the EPA/state consultation. 

(2) The following activities shall be 
discussed in the EPA/state 
consultations established in the SMOA, 
or otherwise initiated and documented 
in writing in the absence of a SMOA. on 
a site-specific basis with EPA and the 
state identifying the lead agency for 
each response action discussed: 

(i) Pre-remedial response actions, 
including preliminary assessments and 
site inspections; 

(ii) Hazard Ranking System scoring 
and NPL listing and deletion activities; 

(iii) Remedial phase activities, 
including remedial investigation/ 
feasibility study, identification of 
potential applicable or relevant and 
appropriate requirements (ARARs) 
under federal and state environmental 
laws and, as appropriate, other 
advisories, criteria, or guidance to be 
considered (TBCs), proposed plan. ROD. 
remedial design, remedial action. and 
operation and maintenance; 

(iv) Potentially responsible party 
(PRP) searches, notices to PRPs. 

response to information requests, PRP 
negotiations, oversight of PRPs, other 
enforcement actions pursuant to state 
law, and activities where the state 
provides support to EPA; 

(v) Compilation and maintenance of 
the administrative record for selection 
of a response action as required by 
subpart I of this part; 

(vi) Related site support activities: 
(vii) State ability to share in the cost 

and timing of payments: and 
(viii) General CERCLA 

implementation activities. 
(3) Ha state is designated as the lead 

agency for a non-Fund-financed action 
at an NPL site, the SMOA shall be 
supplemented by site-specific 
enforcement agreements between EPA 
and the state which specify schedules 
and EPA involvement. 

(4) In the absence of a SMOA, EPA 
and the state shall comply with the 
requirements in § 300.515(h). H the 
SMOA does not address all of the 
requirements specified in § 300.515(h), 
EPA and the state shall comply with any 
unaddressed requirements in that 
section. 

§ 300.510 State assurances. 
(a) A Fund-financed remedial action 

undertaken pursuant to CERCLA section 
104(a) cannot proceed unless a state 
provides its applicable required 
assurances. The assurances must be 
provided by the state prior to the 
initiation of remedial action pursuant to 
a Superfund state contract for EPA-lead 
(or political subdivision-lead) remedial 
action or pursuant to a cooperative 
agreement for a state-lead remedial 
action. The SMOA may not be used for 
this purpose. Federally recognized 
Indian tribes are not required to provide 
CERCLA section 104(c)(3) assurances 
for Fund-financed response actions. 
Further requirements pertaining to state, 
political subdivision, and federally 
recognized Indian tribe involvement in 
CERCLA response are found in 40 CFR 
part 35, subpart 0. 

(b)(l) The state is not required to 
share in the cost of state- or EPA-lead 
Fund-fmanced removal actions 
(including remedial planning activities 
associated with remedial actions) 
conducted pursuant to CERCLA section 
104 unless the facility was operated by 
the state or a political subdivision 
thereof at the time of disposal of 
hazardous substances therein and a 
remedial action is ultimately undertaken 
at the site. Such remedial planning 
activities include, but are not limited to, 
remedial investigations (Rls), feasibility 
studies (FSs), and remedial design (RD). 
States shall be required to share 50 
percent, or greater, in the cost of all 

Fund-financed response actions if the 

facility was publicly operated at the 

time of the disposal of hazardous 

substances. For other facilities, except 

federal facilities, the state shall be 

required to share 10 percent of the cost 

of the remedial action. 


(2) CERCLA section 104(c)(5) provides 
that EPA shall grant a state credit for 
reasonable, documented. direct. out-of­
pocket. non-federal expenditures subject 
to the limitations specified in CERCLA 
section 104{c)(5). For a state to apply 
credit toward its cost share, it must 
enter into a cooperative agreement or 
Superfund state contract. The state must 
submit as soon as possible, but no later 
than at the time CERCLA section 104 
assurances are provided for a remedial 
a::tion, its accounting of eligiole credit 
expenditures for EPA verification. 
Additional credit requirements are 
contained in 40 CFR part 35, subpart O. 

(3) Credit may be applied to a state's 
future cost share requirements at NPL 
sites for response expenditures or 
obligations incurred by the state or a 
political subdivision from January 1, 
1978 to December 11, 1980, and for the 
remedial action expenditures incurred 
only by the state after October 17, 1986. 

(4) Credit that exceeds the required 
cost share at the site for which the credit 
is granted may be transferred to another 
site to offset a state's required remedial 
action cost share. 

(c)(l) Prior to a Fund-financed 
remedial action, the state must also 
provide its assurance in accordance 
with CERCLA section 104(c)(3)(A) to 
assume responsibility for operation and 
maintenance of implemented remedial 
actions for the expected life of such 
actions. In addition, when appropriate, 
as part of the O&M assurance, the state 
must assure that any institutional 
controls implemented as part of the 
remedial action at a site are in place, 
reliable, and will remain in place after 
the initiation of O&M. The state and 
EPA shall consult on a plan for 
operation and maintenance prior to the 
initiation of a remedial action. 

·.· 	 (2) After a joint EPA/state inspection 
of the implemented Fund-financed 
remedial action under§ 300.515(8), EPA 
may share, for a period of up to one 
year, in the cost of the operation of the 
remedial action to ensure that the 
remedy is operational and functional In 
the case of the restoration of groand or 
sudace water, EPA shall share in the 
cost of the state's operation of ground­
or surface-water restoration remedial 
actions as specified in § 300.435(£)(3). 

(d) In accordance with CERCLA 
sections 104 (c)(3)(B) and 12l(d)(3), if the 
remedial action requires off-site storage. 
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destruction. treatment. or disposal. the 
state must provide its assurance before 
the remedial action begins on the 
availability of a hazardous waste 
disposal facility that is in compliance 
with CERCLA section 121(d)(3) and is 
acceptable to EPA. 

(e)(1) In accordance with CERCLA 
section 104(c)(9), EPA shall not provide 
any remedial action pursuant to 
CERCLA section 104 until the state in 
which the release occurs enters into a 
cooperative agreement or Superfund 
state contract with EPA providing 
assurances deemed adequate by EPA 
that the state will assure the availability 
of hazardous waste treatment or 
disposal facilities which: 

(i) Have adequate capacity for the 
destruction, treatment, or secure 
disposition of all hazardous wastes that 
are reasonably expected to be generated 
within the state during the 20-year 
period following the date of such 
cooperative agreement or Superfund 
state contract and to be destroyed, 
treated. or disposed; 

(ii) Are within the state, or outside the 
state in accordance with an interstate 
agreement or regional agreement or 
authority; 

(iii) Are acceptable to EPA; and 
(iv) Are in compliance with the 

requirements of Subtitle C of the Solid 
Waste Disposal Act. 

(2) This rule does not address whether 
or not Indian tribes are states for 
purposes of this paragraph (e). 

(f) EPA may determine that an interest 
in real property must be acquired in 
order to conduct a response action. As a 
general rule, the state in which the 
property is located must agree to 
acquire and hold the necessary property 
interest, including any interest in 
acquired property that is needed to 
ensure the reliability of institutional 
controls restricting the use of that 
property. Hit is necessary for the United 
States government to acquire the 
interest in property to permit 
implementation of the response, the 
state must accept transfer of the 
acquired interest on or before the 
completion of the response action. 

f 300.515 Requirements for state 
Involvement In remedial and enfOI cement 
response. 

(a) General. (1) States are encouraged 
to undertake actions authorized under 
subpart E. Section 104(d)(1) of CERCLA 
authorizes EPA to enter into cooperative 
agreements or contracts with a state. 
political subdivision. or a federally 
recognized Indian tribe to carry out 
Fund-financed response actions 
authorized under CERCLA. when EPA 
determines that the state, the political 

subdivision, or federally recognized 
Indian tribe has the capability to 
undertake such actions. EPA will use a 
cooperative agreement to transfer funds 
to those entities to undertake Fund­
financed response activities. The 
requirements for states, political 
subdivisions, or Indian tribes to receive 
funds as a lead or support agency for 
response are addressed at 40 CFR part 
35, subpart 0. 

(Z) For EPA-lead Fund-financed 
remedial planning activities, including, 
but not limited to, remedial 
investigations, feasibility studies, and 
remedial designs, the state agency 
acceptance of the support agency role 
during an EPA-lead response shall be 
documented in a letter, SMOA. or 
cooperative agreement. Superfund state 
contracts are unnecessary for this 
purpose. 

(3) Cooperative agreements and 
Superfund state contracts are only 
appropriate for non-Fund-financed 
response actions if a state intends to 
seek credit for remedial action expenses 
under § 300.510. 

(b) Indian tribe involvement during 
response. To be afforded substantially 
the same treatment as states under 
section 104 of CERCLA. the governing 
body of the Indian tribe must: 

(1) Be federally recognized; and 
(2) Have a tribal governing body that 

is currently performing governmental . 
functions to promote the health. safety, 
and weHare of the affected population 
or to protect the environment within a 
defined geographic area; and 

(3) Have jurisdiction over a site at 
which Fund-financed response, 
including pre-remedial activities, is 
contemplated. 

(c) State involvement in PAIS! and 
National Priorities List process. EPA 
shall ensure state involvement in the 
listing and deletion process by providing 
states opportunities for review, 
consultation. or concurrence specified ln 
this section. 

(1) EPA shall consult with states as 
appropriate on the information to be 
used in developing HRS scores for 
releases. 

(Z) EPA shall. to the extentfeasible, 
provide the state 30 working days to 
review releases which were scored by 
EPA and which will be considered for 
placement on the National Priorities Ust 
(NPL). 

(3) EPA shall provide the state 30 
worldng days to review and concur on 
the Notice of Intent to Delete a release 
from the NPL. Section 300.425 describes 
the EPA/state consultation and 
concurrence proce11 for deleting 
releases from the NPL. 

(d) State involvement in Rl/FS 
process. A key component of the EPA/ 
state partnership shall be the 
communication of potential federal and 
state ARARs and. as appropriate, other 
pertinent advisories, criteria. or 
guidance to be considered (TBCs). 

(1) In accordance with H 300.400(g) 
and 300.430, the lead and support 
agencies shall identify their respective 
potential ARARs and communicate 
them to each other in a timely manner, 
Le., no later than the early stages of the 
comparative analysis described in 
f 300.430(e)(9), such that sufficient time 
is available for the lead agency to 
consider and incorporate all potential 
ARAIU without inordinate delays and 
duplication of effort. The lead and 
support agencies may also identify TBCs 
and communicate them in a timely 
manner. 

(Z) When a state and EPA have 
entered into a SMOA. the SMOA may 
specify a consultation process which 
requires the lead agency to solicit 
potential ARARa at specified points in 
the remedial planning and remedy 
selection processes. At a minimum, the 
SMOA shall include the points specified 
in I 300.515(b)(2). The SMOA shall 
specify timefTames for support agency 
response to lead agency requests to 
ensure that potential ARARs are 
identified and communicated in a timely 
manner. Such timeframes must also be 
documented in site-specific agreements. 
The SMOA may also discuss 
identification and communication of 
TBCs. 

(3) If EPA in its statement of a 
proposed plan intends to waive any 
state-identified ARARa, or does not 
agree with the state that a certain state 
standard is an ARAR. it shall formally 
notify the state when it submits the RI/ 
.FS report for state review or responds to 
the state's submission of the RI/FS 
report. 

(4) EPA shall respond to state 
comments on waivers from or 
disagreements about state ARARs, as 
well as the preferred alternative when 
making the RI/FS report and proposed 
plan available for public comment 

(e) State involvement in selection of 
remedy. (1) Both EPA and the state shall 
be involved ln preliminary discu11ions 
of the altematives addreHed in the FS 
prior to preparation of the proposed plan 
and ROD. At the conclusion of the RI/ 
FS, the lead agency, in conjunction with 
the support agency, shall develop a 
proposed plan. The support agency shall 
have an opportunity to comment on the 
plan. The lead agency shall publish a 
notice of availability of the RI/FS report 
and a brief analysis of the proposed 
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plan pursuant to§ 300.430(e) and (f). 
Included in the proposed plan shall be a 
statement that the lead and support 
agencies have reached agreement or, 
where this is not the case, a statement 
explaining the concerns of the support 
agency with the lead agency's proposed 
plan. The state may not publish a 
proposed plan that EPA has not 
approved. EPA may assume the lead 
from the state if agreement cannot be 
reached. 

(2}(i) EPA and the state shall identify, 
at least annually, sites for which RODs 
will be prepared during the next fiscal 
year, in accordance with § 300.SlS(h)(l}. 
For all EPA-lead sites, EPA shall 
prepare the ROD and provide the state 
an opportunity to concur with the 
recommended remedy. For Fund­

. financed state-lead sites, EPA and the 
state shall designate sites, in a site­
specific agreement, for which the state 
shall prepare the ROD and seek EPA's 
concurrence and adoption of the remedy 
specified therein. and sites for which 
EPA shall prepare the ROD and seek the 
state's concurrence. EPA and the state 
may designate sites for which the state 
shall prepare the ROD for non-Fund­
financed state-lead enforcement 
response actions (i.e., actions taken 
under state law) at an NPL site. The 
state may seek EPA's concurrence in the 
remedy specified therein. Either EPA or 
the state may choose not to designate a 
site as state-lead. 

(ii) State concurrence on a ROD is not 
a prerequisite to EPA's selecting a 
remedy. i.e., signing a ROD. nor is EPA's 
concurrence a prerequisite to a state's 
selecting a remedy at a non-Fund­
financed state-lead enforcement site 
under state law. Unless EPA's Assistant 
Administrator for Solid Waste and 
Emergency Response or Regional 
Administrator concurs in writing with a 
state-prepared ROD, EPA shall not be 
deemed to have approved the state 
decision. A state may not proceed with 
a Fund-financed response action unless 
EPA has first concurred in and adopted 
the ROD. Section 300.510{a) specifies 
limitations on EPA's proceeding with a 
remedial action without state 
assurances. 

(iii) The lead agency shall provide the 
support agency with a copy of the 
signed ROD for remedial actions to be 
conducted pursuant to CERCLA. 

(iv) On state-lead sites identified for 
EPA concurrence, the state generally 
shall be expected to maintain its lead 
agency status through the completion of 
the remedial action. 

(f) Enhancement ofremedy. (1) A 

state may ask EPA to make changes in 

or expansions of a remedial action 

selected under subpart E. 


(i) IfEPA finds that the proposed 
change or expansion is necessary and 
appropriate to the EPA-selected 
remedial action, the remedy may be 
modified (consistent with 
§ 300.435(c}{2}) and any additional costs 
paid as part of the remedial action. 

(ii) If EPA finds that the proposed 
change or expansion is not necessary to 
the selected remedial action. but would 
not conflict or be inconsistent with the 
EPA-selected remedy, EPA may agree to 
integrate the proposed change or 
expansion into the planned CERCLA 
remedial work if: 

(A) The state agrees to fund the entire 
additional cost associated with the 
change or expansion; and 

(B) The state agrees to assume the 

lead for supervising the state-funded 


• component of the remedy or, ifEPA 
determines that the state-funded 
component cannot be conducted as a 
separate phase or activity, for 
supervising the remedial design and 
construction of the entire remedy. 

(2) Where a state does not concur in a 
remedial action secured by EPA under 
CERCLA section 106, and the state 
desires to have the remedial action 
conform to an ARAR that has been 
waived under§ 300.430(f)(t)(ii)(C). a 
state may seek to have that remedial 
action so conform. in accordance with 
the procedures set out in CERCLA 
section 121(f)(2) . 

(g) State involvement in remedial 
design/remedial action. The extent and 
nature of state involvement during 
remedial design and remedial action 
'Shall be specified in site-specific 
cooperative agreements or Superfund 
state contracts. consistent with 40 CFR 
part 35, subpart 0. For Fund-financed 
remedial actions, the lead and support 
agencies shall conduct a joint inspection 
at the conclusion of construction of the 
remedial action to determine that the 
remedy bas been constructed in 
accordance with the ROD and with the 
remedial design. 

(h) Requirements for state 
involvement in absence ofSMOA In the 
absence of a SMOA. EPA and the state 
shall comply with the requirements in 
§ 300.515(h). ff the SMOA does not 
address all of the requirements specified 
in§ 300.515(h), EPA and the state shall 
comply with any unaddressed 
requirements in that section. 

(1) Annual consultations. EPA shall 
conduct consultations with states at 
least annually to establish priorities and 
identify and document in writing the 
lead for remedial and enforcement 
response for each NPL site within the 
state for the upcoming fiscal year. States 
shall be given the opportunity to 
participate in long-term planning efforts 

for remedial and enforcement response 
during these annual consultations. 

(2) Identification ofARARs and TBCs. 
The lead and support agencies shall 
discuss potential ARARs during the 
scoping of the R.J./FS. The lead agency 
shall request potential ARARs from the 
support agency no later than the time 
that the site characterization data are 
available. The iupport agency shall 
communicate in writing those potential 
ARARs to the lead agency within 30 
working days of receipt of the lead 
agency request for these ARARs. The 
lead and support agencies may also 
discuss and communicate other 
pertinent advisories, criteria, or 
guidance to be considered (TBCs). After 
the initial screening of alternatives has 
been completed but prior to iriitiation of 
the comparative analysis conducted 
during the detailed analysis phase of the 
FS. the lead agency shall request that 
the support agency communicate any 
additional requirements that are 
applicable or relevant and appropriate 
to the alternatives contemplated within 
30 working days of receipt of this 
request The lead agency shall thereafter 
consult the support agency to ensure 
that identified ARARs and TBCs are 
updated as appropriate. 

(3) Support agency review oflead 
agency documents. The lead agency 
shall provide the support agency an 
opportunity to review and comment on 
the R.J./FS, proposed plan, ROD, and 
remedial design. and any proposed 
determinations on potential ARARs and 
TBCs. The support agency shall have a 
minimum of 10 working days and a 
maximum of 15 working days to provide 
comments to the lead agency on the RJ./ 
FS, ROD. ARAR/TBC determinations, 
and remedial design. The support 
agency shall have a minimum of five 
working days and a maximum of 10 
working days to comment on the 
proposed plan. 

(i) Administrative record 
requirements. The state, where it is the 
lead agency for a Fund-financed site, 
shall compile and maintain the 
administrative record for selection of a 
response action under subpart I of this 
part unless specified otherwise in the 
SMOA. 

§ 300.520 State Involvement In EPA-Ind 
enforce~nt negouatlons. 

(a) EPA shall notify states of response 
action negotiations to be conducted by 
EPA with.potentially responsible parties 
during each fiscal year. 

(b) The state must notify EPA of such 
negotiations in which it intends to 
participate. 
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(c) The state is not foreclosed from 
signing a consent decree if it does not 
participate substantially in the 
negotiations. 

§ 300.525 State Involvement In removal 
actions. 

(a) States may undertake Fund­
financed removal actions pursuant to a 
cooperative agreement with EPA State­
lead removal actions taken pursuant to 
cooperative agreements must be 
conducted in accordance with § 300.415 
on removal actions, and 40 CFR part 35, 
subpart 0. 

(b) States are not required under 
section 104(c)(3) ofCERCLA to share in 
the cost of a Fund-financed removal 
action. unless the removal is conducted 
at an NPL site that was operated by a 
state or political subdivision at the time 
of disposal of hazardous substances 
therein and a Fund-financed remedial 
action is ultimately undertaken at the 
site. In this situation. states are required 
to share. 50 percent or greater, in the 
cost of all removal (including remedial 
planning) and remedial action costs at 
the time of the remedial action. 

(c) States are encouraged to provide 
for post-removal site control as 
discussed in § 300.415(k) for all Fund­
financed removal actions. 

(d) States shall be responsible for 
identifying potential stale ARARs for all 
Fund-financed removal actions and for 
providing such ARARs to EPA in a 
timely manner for all EPA-lead removal 
actions. 

(e) EPA shall consult with a state on 
all removal actions to be conducted in 
that state. 

Subpart G-Trustees for Natural 
Resources 

§ 300.600 Designation of federal trustees. 

(a) The President is required to 
designate in the National Contingency 
Plan those federal officials who are to 
act on behalf of the public as trustees 
for natural resources. Federal officials 
so designated will act pursuant to 
section 107(f) of CERCLA and section 
311(f)(5) of the Clean Water Act. Natural 
resources include: 

(1) Natural resources over which the 
United Stales has sovereign rights; and 

(2) Natural resources within the 
territorial sea. contiguous zone, 
exclusive economic zone. and outer 
continental shelf belonging to, managed 
by. held in trust by, appertaining to, or 
otherwise controlled (hereinafter 
referred to as "managed or protected") 
by the United States. 

(b) The following individuals shall be 
the designated trustee(s) for general 
categories of natural resources. They are 

authorized to act pursuant to section 
107(f) of CERCLA or section 311(f)(S) of 
the Clean Water Act when there is 
injury to, destruction of, loss of, or 
threat to natural resources as a result of 
a release of a hazardous substance or a 
discharge of oil. Notwithstanding the 
other designations in this section, the 
Secretaries of Commerce and the 
Interior shall act as trustees of those 
resources subject to their respective 
management or protection. 

(1) Secretary ofCommerce. The 
Secretary of Commerce shall act as 
trustee for natural resources managed or 
protected by the Department of 
Commerce or by other federal agencies 
and that are found in or under waters 
navigable by deep draft vessels, in or 
under tidally influenced waters, or 
waters of the contiguous zone, the 
exclusive economic zone, and the outer 
continental shelf, and in upland areas 
serving as habitat for marine mammals 
and other protected species. However, 
before the Secretary takes an action 
with respect to an affected resource 
under the management or protection of 
another federal agency, he shall, 
whenever practicable, seek to obtain the 
concurrence of that other federal 
agency. Examples of the Secretary's 
trusteeship include marine fishery 
resources and their supporting 
ecosystems: anadromous fish: certain 
endangered species and marine 
mammals; and National Marine 
Sanctuaries and Estuarine Research 
Reserves. 

(2) Secretary ofthe Interior. The 
Secretary of the Interior.shall act as 
trustee for natural resources managed or 
protected by the Department of the 
Interior. Examples of the Secretary's 
trusteeship include migratory birds; 
certain anadromous fish. endangered 
species, and marine mammals; federally 
owned minerals; and certain federally 
managed water resources. The Secretary 
of the Interior shall also be trustee for 
those natural resources for which an 
Indian bibe would otherwise act as 
trustee in those cases where the United 
States acts on behalf of the Indian tribe. 

(3) Secretary for the land managing 
agency. For natural resources located 
on. over, or under land administered by 
the United States, the trustee shall be 
the head of the Department in which the 
land managing agency is found. The 
trustees for the principal federal land 
managing agencies are the Secretaries of 
the Department of the Interior, the 
Department of Agriculture, the 
Department of Defense, and the 
Department of Energy. 

(4) Head ofauthorized agencies. For 
natural resources located in the United 
States but nototherwise described in 

this ·section. the trustee shall be the head 
of the federal agency or agencies 
authorized to manage or protect those 
resources. 

§ 300.605 State trustees. 

State trustees shall act on behalf of 
the public as trustees for natural 
resources within the boundary of a state 
or belonging to, managed by, controlled 
by, or appertaining to such state. For the 
purposes of subpart G of this part, the 
definition of the term "state" does not 
include Indian bibes. 

§ 300.610 lndlan tribes. 

The bibal chairmen (or heads of the 
governing bodies) of Indian bibes, as 
defined in § 300.5, or a person 
designated by the bibal officials, shall 
act on behalf of the Indian bibes as 
trustees for the natural resources 
belonging to, managed by, controlled by, 
or appertaining to such Indian bibe, or 
held in trust for the benefit of such 
Indian bibe, or belonging to a member 
of such Indian bibe, if such resources 
are subject to a trust resbiction on 
alienation. When the bibal chairman or 
head of the bibal governing body 
designates another person as trustee, 
the tribal chairman or head of the bibal 
governing body shall notify the 
President of such designation. Such 
officials are authorized to act when 
there is injury to, destruction of, loss of, 
or threat to natural resources as a result 
of a release of a hazardous substance. 

§ 300.615 ResponslbDltles of trustees. 

(a) Where there are multiple trustees, 
because of coexisting or contiguous 
natural resources or concurrent 
jurisdictions. they should coordinate 
and cooperate in carrying out these 
responsibilities. 

(b) Trustees are-responsible for 
designating to the RRTs. for inclusion in 
the Regional Contingency Plan, 
appropriate contacts to receive 
notifications from the OSCs/RPMs of 
potential injuries to natural resources. 

(c) Upon notification or discovery of 
injury to, destruction of, loss of, or 
threat to natural resources, trustees 
may, pursuant to section 107(f) of 
CERCLA or section 311(f}(5) of the Clean 
Water Act, take the following or other 
actions as appropriate: 

(1) Conduct a preliminary survey of 
the area affected by the discharge or 
release to determine if trust resources 
under their jurisdiction are, or 
potentially may be, affected; 

(2) Cooperate with the OSC/RPM in 
coordinating assessments, 
investigations, and planning; 

(3) Carry out damage assessments; or 
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(4) Devise and carry out a plan for 
restoration, rehabilitation, replacement. 
or acquisition of equivalent natural 
resources. In assessing damages to 
natural resources, the federal, stale, and 
hldian tribe trustees have the option of 
following the procedures for natural 
resource damage assessments located at 
43 CFR part 11. 

(d) The authority of federal trustees 
includes, but is not limited to the 
following actions: 

(1) Requesting that the Attorney 
General seek compensation from the 
responsible parties for the damages 
assessed and for the costs of an 
assessment and of restoration planning; 
and · 

(2) Participating in negotiations 
between the United States and 
potentially responsible parties (PRPs) to 
obtain PRP-financed or PRP-conducted 
assessments and restorations for injured 
resources or protection for threatened 
resources and to agree to covenants not 
to sue, where appropriate. 

(3) Requiring, in consultation with the 
lead agency, any person to comply with 
the requirements of CERCLA section 
104(e) regarding information gathering 
and access. 

(e) Actions which may be taken by 
any trustee pursuant to section 107(f) of 
CERCLA or section 311(£)(5) of the Clean 
Water Act include, but are not limited 
to, any of the following: 

(1) Requesting that an authorized 
agency issue an administrative order or 
pursue injunctive relief against the 
parties responsible for the discharge or 
release; or 

(2) Requesting that the lead agency 
remove, or arrange for the removal of, or 
provide for remedial action with respect 
to, any hazardous substances from a 
contaminated medium pursuant to 
section 104 of CERCLA. 

Subpart H-Participatlon by Other 
Persons 

§ 300.700 Activities by other persons. 

(a) General. Any person may 
undertake a response action to reduce 
or eliminate a release of a hazardous 
substance, pollutant, or contaminant. 

(b) Summary ofCERCLA authorities. 
The mechanisms available to recover 
the costs of response actions under 
CERCLA are. in summary: 

(1) Section 107(a), wherein any person 
may receive a court award of his or her 
response costs, plus interest, from the 
party or parties found to be liable; 

(2) Section 111(a)(2), wherein a private 
party, a potentially responsible party 
pursuant to a settlement agreement, or 
certain foreign entities may file a claim 

against the Fund for reimbursement of 
response costs; 

(3) Section 106(b), wherein any person 
who has complied with a section 106(a) 
order may petition the Fund for 
reimbursement of reasonable costs, plus 
interest: and 

(4) Section 123, wherein a general 
purpose unit of local government may 
apply to the Fund under 40 CFR part 310 
for reimbursement of the costs of 
temporary emergency measures that are 
necessary to prevent or mitigate injury 
to human health or the environment 
associated with a release. 

(c) Section 107{a) cost recovery 
actions. (1) Responsible parties shall be 
liable for all response costs incurred by 
the United States government or a State 
or an Indian tribe not inconsistent with 
theNCP. 

(2) Responsible parties shall be liable 
for necessary costs of response actions 
to releases of hazardous substances 
incurred by any other person consistent 
with the NCP. 

(3) For the purpose of cost recovery 
under section 107(a)(4)(B) of CERCLA: 

(i) A private party response action 
will be considered "consistent with the 
NCP" if the action, when evaluated as a 
whole, is in substantial compliance with 
the applicable requirements in 
paragraphs (c)(5) and (6) of this section, 
and results in a CERCLA-quality 
cleanup; 

{ii) Any response action carried out in 
compliance with the terms of an order 
issued by EPA pursuant to section 106 of 
CERCLA. or a consent decree entered 
into pursuant to section 122 of CERCLA. 
will be considered "consistent with the 
NCP." 

(4) Actions under § 300.700(c)(1) will 
not be considered "inconsistent with the 
NCP," and actions under§ 300.700(c)(2) 
will not be considered not "consistent 
with the NCP," based on immaterial or 
insubstantial deviations from the 
provisions of 40 CFR part 300. 

(5) The following provisions of this 
part are potentially applicable to private 
party response actions: 

(i) Section 300.150 (on worker health 
and safety); 

(ii) Section 300.160 (on documentation 
and cost recovery); 

(iii) Section 300.400( c)(1), (4), (5), and 
(7) (on determining the need for a Fund­
financed action); (e) (on pennit 
requirements) except that the pennit 
waiver does not apply to private party 
response actions: and (g) (on 
identification of ARARs) except that 
applicable requirements of federal or 
state law may not be waived by a 
private party; 

(iv) Section 300.405(b), (c), and (d) (on 
reports of releases to the NRC); 

(v) Section 300.410 (on reinoval site 
evaluation) except paragraphs (e)(5) and 
(6); 

(vi) Section 300.415 (on removal 
actions) except paragraphs (a)(2), 
(b)(2)(vii), (b)(5), and (f); and including 
§ 300.415(i) with regard to meeting 
ARARs where practicable except that 
private party removal actions must 
always comply with the requirements of 
applicable law; 

(vii) Section 300.420 (on remedial site 
evaluation); 

(viii) Section 300.430 (on Rl/FS and 
selection of remedy) except paragraph 
(f)(1)(ii)(C)(6) and that applicable 
requirements of federal or state law may 
not be waived by a private party; and 

(ix) Section 300.435 (on RD/RA and 
operation and maintenance). 

(6) Private parties undertaking 
response actions should provide an 
opportunity for public comment 
concerning the selection of the response 
action based on the provisions set out 
below, or based on substantially 
equivalent state and local requirements. 
The following provisions of this part 
regarding public participation are 
potentially applicable to private party 
re~ponse actions, with the exception of 
administrative record and information 
repository requirements stated therein: 

(i) Section 300.155 (on public 
information and community relations); 

(ii) Section 300.415(m) (on community 
relations during removal actions); 

(iii) Section 300.430(c) (on community 
relations during Rl/FS) except 
paragraph (c)(S); 

(iv) Section 300.430(£)(2), (3), and (6) 
(on community relations during 
selection of remedy); and 

(v) Section 300.435(c) (on community 
relations during RD/RA and operation 
and maintenance). 

(7) When selecting the appropriate 
remedial action, the methods of 
remedying releases listed in Appendix D 
of this part may also be appropriate to a 
private party response action. 

(8) Except for actions taken pursuant 
to CERCLA sections 104 or 106 or 
response actions for which 
reimbursement from the Fund will be 
sought. any action lo be taken by the 
lead agency listed in paragraphs (c)(5) 
through (c)(7) may be taken by the 
person carrying out the response action. 

(d) Section 111{a}{2} claims. (1) 
Persons, other than those listed in 
paragraphs (d)(1)(i) through (iii) of this 
section, may be able to receive 
reimbursement of response costs by 
means of a claim against the Fund. The 
categories of persons excluded from 
pursuing this claims authority are: 

(i) Federal government 



Federal Register / Vol. 55, No. 46 / Thursday, March 8, 1990 / Rules and Regulations 8859 

(ii) State governments, and their 
political subdivisions, unless they are 
potentially responsible parties covered 
by an order or consent decree pursuant 
to section 122 of CERCLA; and 

(iii) Persons operating under a 
procurement contract or an assistance 
agreement with the United States with 
respect to matters covered by that 
contract or asaistance agreement, unless 
specifically provided therein. 

(2) In order to be reimbursed by the 
Fund. an eligible person must notify the 
Administrator of EPA or designee prior 
to taking a response action and receive 
prior approval Le., "preauthorization," 
for such action. 

(3) Preauthorization is EPA's prior 
approval to submit a claim against the 
Fund for necessary response costs 
inCUJTed as a result of carrying out the 
NCP. All applications for 
preauthorization will be reviewed to 
determine whether the request should 
receive priority for funding. EPA. in its 
discretion. may grant preauthorization 
of a claim. Preauthorization will be 
considered only for: 

(i) Removal actions pursuant to 
§ 300.415; 

(ii) CERCLA section 104[b) activities: 
and 

(iii) Remedial actions at National 
Priorities List sites pursuant to § 300.435. 

(4) To receive EPA"s prior approval. 
the eligible person must: 

(i) Demonstrate technical and other 
capabilities to respond safely and 
effectively to releases of hazardous 
substances, pollutants. or contaminants; 
and 

(ii) Establish that the action will be 
consistent with the NCP in accordance 
with the elements set forth in 
paragraphs (c)(5) through (8) of this 
section. 

(5) EPA will grant preauthorization to 
a claim by a party it determines to be 
potentially liable under section 107 of 
CERCLA only in accordance with an 
order issued pursuant to section 106 of 
CERCLA. or a settlement with the 
federal government in accordance with 
section 122 of CERCLA. 

(6) Preauthorization does not establish 
an enforceable contractual relationship 
between EPA and the claimant 

(7) Preauthorization represents EPA's 
commitment that if funds are 
appropriated for response actiom, the 
response action is conducted in 
accordance with the preauthorization 
decision document, and costs are 
reasonable and necessary, 
reimbursement will be made from the 
Superfund. up to the maximum amount 
provided in the preauthorization 
decision document 

(8) For a claim to be awarded under 
1ection 111 of CERCLA. EPA must 
certify that the costs were necessary 
and consistent with the preauthorization 
decision document. 

(e) Section 108(b] petition. Subject to 
conditions specified in CERCLA section 
t06{b), any person who has complied 
with an order isaued after October 16, 
1986 pursuant to section 106(a) of 
CERCLA. may seek reimbursement for 
response costs incurred in complying 
with that order unleas the person bas 
waived that right 

(f) Section 123 reimbursement to local 
governments. Any general purpose unit 
of local government for a political 
subdivision that is affected by a release 
may receive reimbursement for the costs 
of temporary emergency measures 
necessary to prevent or mitigate injury 
to human health or the environment 
subject to the conditions set forth in 40 
CFR part 310. Such reimbursement may 
not exceed $25,000 for a single response. 

(g) Release from liability. 
Implementation of response measures 
by potentially responsible parties or by 
any other person does not release those 
parties from liability under section 
107(a) of CERCLA, except as provided in 
a settlement under section 122 of 
CERCLA or a federal court judgment. 

SUbpart I-Administrative Record for 
Selection of Response Action 

§ 300.800 Eatabllahment of an 
administrative record. 

(a) General requirement. The lead 
agency shall establish an administrative 
record that contains the documents that 
form the basis for the selection of a 
response action. The lead agency shall 
compile and maintain the administrative 
record in accordance with this subpart. 

(b) Administrative records for federal 
facilities. (1) If a federal agency other 
than EP~ is the lead agency for a 
federal facility, the federal agency shall 
compile and maintain the administrative 
record for the selection of the response 
action for that facility in accordance 
with this subpart EPA may furniah 
documents which the federal agency 
shall place in the administrative record 
file to ensure that the administrative 
record includes all documents that form 
the basis for the selection of the 
response action. 

(2) EPA or the U.S. Coast Guard shall 
compile and maintain the administrative 
record when it is the lead agency for a 
federal facility. 

(3) IfEPA is involved in the eelection 
of the response action at a federal 
facility on the NPL. the federal agency 
acting as the lead agency shall provide 
EPA with a copy of the index of 

documents included in the 
administrative record file, the RI/FS 
workplan, the RI/FS released for public 
comment, the proposed plan, any public 
comments received on the RI/FS and 
proposed plan, and any other documents 
EPA may request on a case-by-case 
basis. 

(c) Administrative record for state­
lead sites. Ha state is the lead agency 
for a site, the state shall compile and 
maintain the administrative record for 
the selection of the response action for 
that site in accordance with this 
subpart EPA may require the state to 
place additional documents in the 
administrative record file to ensure that 
the administrative record includes all 
documents which form the basis for the 
selection of the response action. The 
state shall provide EPA with a copy of 
the index of documents included in the 
administrative record file, the RI/FS 
workplan, the RI/FS released for public 
comment. the proposed plan, any public 
comments received on the RI/FS and 
proposed plan. and any other documents 
EPA may request on a case-by-case 
basis. 

(d) Applicability. This subpart applies 
to all response actions taken under 
section 104 of CERCLA or sought. 
secured. or ordered administratively or 
judicially under section 106 of CERCLA. 
as follows: 

(1) Remedial actions where the 
remedial investigation commenced after 
the promulgation of these regulations: 
and 

(2) Removal actions where the action 
memorandum is signed after the 
promulgation of these regulations. 

(e) For those response actions not 
included in paragraph (d) of this section, 
the lead agency shall comply with this 
subpart to the extent practicable. 

f 300.IOS l.ocllllon of the edmllabatlve 
record tie. 

(a) The lead agency shall establish a 
docket at an office of the lead agency or 
other central location at which 
documents included in the 
administrative record file shall be 
located and a copy of the documents 
included in the administrative record 
file shall also be made available for 
public inspection at or near the site at 
issue, except as provided below: 

(1) Sampling and testing data. quality 
control and quality a111urance 
documentation. and chain of custody 
forms, need not be located at or near the 
site at issue or at the central location. 
provided that the index to the 
administrative record file indicates the 
location and availability of this 
information. 
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(2) Guidance documents not generated 
1pecifically for the site at issue need not 
be located at or near the site at issue, 
provided that they are maintained at the 
central location and the index to the 
administrative record file indicates the 
location and availability of these 
guidance documents. 

(3) Publicly available technical 
literature not generated for the site at 
issue, such as engineering textbooks, 
articles from technical journals, and 
toxicological profiles, need not be 
located at or near the site at issue or at 
the central location, provided that the 
literature is listed in the index to the 
administrative record file or the 
literature is cited in a document in the 
record. 

(4) Documents included in the 
confidential portion of the 
administrative record file shall be 
located only in the central location. 

(5) The administrative record for a 
removal action where the release or 
threat of release requires that on-site 
removal activities be initiated within 
hours of the lead agency's determination 
that a removal is appropriate and on­
site removal activities cease within 30 
days of initiation, need be available for 
public inspection only at the central 
location. 

(b) Where documents are placed in 
the central location but not in the file 
located at or near the site, such 
documents shall be added to the file 
located at or near the site upon request. 
except for documents included in 
paragraph (a)(4) of this section. 

(c) The lead agency may make the 
administrative record file available to 
the public in microform. 

§ 300.810 Contents of the administrative 
record fife. 

(a) Contents. The administrative 
record file for selection of a response 
action typically. but not in all cases, will 
contain the following types of 
documents: 

(1) Documents containing factual 
information, data and analysis of the 
factual information, and data that may 
form a basis for the selection of a 
response action. Such dociJments may 
include verified sampling data, quality 
control and quality assurance 
documentation. chain of custody forms, 
1ite inspection reports, preliminary 
aHessment and site evaluation reports, 
ATSDR health assessments. documents 
1upporting the lead agency's 
determination of imminent and 
1Ubstantial endangerment. public health 
evaluations, and technical and 
engineering evaluations. In addition. for 
remedial actions, such documents may 
include approved workplans for the 

remedial investigation/feasibility study, 
1tate documentation of applicable or 
relevant and appropriate requirements, 
and the RI/FS; 

(2} Guidance documents, technical 
literature, and site-specific policy 
memoranda that may form a basis for 
the selection of the response action. 
Such documents may include guidance 
on conducting remedial investigations 
and feasibility studies, guidance on 
determining applicable or relevant and 
appropriate requirements, guidance on 
risk/exposure aHeSBments, engineering 
handbooks, articles from technical 
journals, memoranda on the application 
of a specific regulation to a site, and 
memoranda on off-site disposal 
capacity; 

(3} Documents received, published, or 
made available to the public under 
§ 300.815 for remedial actions, or 
§ 300.820 for removal actions. Such 
documents may include notice of 
availability of the administrative record 
file, community relations plan. proposed 
plan for remedial action. notices of 
public comment periods, public 
comments and information received by 
the lead agency, and responses to 
significant comments; 

(4) Decision documents. Such 

documents may include action 

memoranda and records of decision; 


(5) Enforcement orders. Such 
documents may include administrative 
orders and consent decrees; and 

(6) An index of the documents 

included in the administrative record 

file. H documents are customarily 


, grouped together. as with sampling data 
chain of custody documents, they may 
be listed as a group in the index to the 
administrative record file. 

(b) Documents not included in the 
administrative record file. The lead 
agency is not required to include 
documents in the administrative record 
file which do not form a basis for the 
selection of the response action. Such 
documents include but are not limited to 
draft documents. internal memoranda, 
and day-to-day notes of staff unless 
such documents contain information 
that forms the basis of selection of the 
response action and the information is 
not included in any other document in 
the administrative record file. 

(c} Privileged documents. Privileged 
documents shall not be included in the 
record file except as provided in 
paragraph (d} of this section or where 
such privilege is waived. Privileged 
documents include but are not limited to 
documents subject to the attorney-client. 
attorney work product. deliberative 
process. or other applicable privilege. 

(d} Confidential file. If information 
which forms the basis for the selection 

of a response action is included only in 
a document containing confidential or 
privileged information and is not 
otherwise available to the public. the 
information. to the extent feasible, shall 
be summarized in such a way as to 
make it disclosable and the summary 
shall be placed in the publicly available 
portion of the administrative record file. 
The confidential or privileged document 
itself shall be placed in the confidential 
portion of the administrative record file. 
If information. 1uch as confidential 
business information, cannot be 
IUIDIDarized in a disclosable manner. 
the information shall be placed only in 
the confidential portion of the 
administrative record file. All 
documents contained in the confidential 
portion of the administrative record file 
shall be listed in the index to the file. 

§ 300.815 Admlullbatlwe record flle for a 
remedllllactlon. 

(a} The administrative record file for 
the selection of a remedial action shall 
be made available for public inspection 
at the commencement of the remedial 
investigation phase. At such time, the 
lead agency shall publish in a major 
local newspaper of general circulation a 
notice of the availability of the 
administrative record file. 

(b} The lead agency shall provide a 
public comment period as specified in 
§ 300.430(£)(3) so that interested persons 
may submit comments on the selection 
of the remedial action for inclusion in 
the administrative record file. The lead 
agency is encouraged to consider and 
respond as appropriate to significant 
comments that were submitted prior to 
the public comment period. A written 
response to significant comments 
submitted during the public comment 
period shall be included in the 
administrative record file. 

(c} The lead agency shall comply with 
the public participation procedures 
required in § 300.430(£)(3} and shall 
document such compliance in the 
administrative record. 

(d) Documents generated or received 
after the record of decision is signed 
1hall be added to the administrative 
record file only as provided in § 300.825. 

§ 300.820 Administrative record flle for. 
removal action. 

(a} H, based on the site evaluation, the 
lead agency determines that a removal 
action is appropriate and that a planning 
period of at least six months exists 
before on-site removal activities must be 
initiated: 

(1} The administrative record file shall 
be made available for public inspection 
when the engineering evaluation/cost 
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analysis (EE/CA) is made available for 
public comment At such time, the lead 
agency shall publish in a major local 
newspaper of general circulation a 
notice of the availability of the 
administrative record file. 

(2) The lead agency shall provide a 
public comment period as specified in 
I 300.415 so that interested persons may 
Slibmit comments on the selection of the 
removal action for inclusfon in the 
administrative record file. The lead 
agency is encouraged to consider and 
respond. as appropriate, to significant 
comments that were submitted prior to 
the public comment period. A written 
response to significant comments 
submitted during the public comment 
period shall be included in the 
administrative record file. 

(3) The lead agency shall comply with 
the public participation procedures of 
I 300.415(m) and shall document 
compliance with § 300.415(m}(3}(i) 
through (ill) in the administrative record 
file. 

(4) Documents generated or received 
after the decision document is signed 
shall be added to the administrative 
record file only as provided in § 300.825. 

(b) For all removal actions not 
included in paragraph (a) of this section: 

(1) Documents included in the 
administrative record file shall be made 
available for public inspection no later 
than 60 days after initiation of on-site 
removal activity. At such time, the lead 
agency shall publish in a major local 
newspaper of general circulation a 
notice of availability of the 
administrative record file. 

(2) The lead agency shall, as 
appropriate. provide a public comment 
period of not less than 30 days beginning 
at the time the administrative record file 
is made available to the public. The lead 
agency is encouraged to consider and 
respond. as appropriate, to significant 
comments that were submitted prior to 
the public comment period. A written 
response to significant comments 
eubmitted during the public comment 
period shall be included in the 
administrative record file. 

(3) Documents generated or received 
after the decision document is signed 
shall be added to the administrative 
record file only as provided in I 300.825. 

f 300.125 Record requirements llfter the 
d9cl9lon document .. signed. 

(a) The lead agency may add 
documents to the administrative record 
file after the decision document 
selecting the response action has been 
signed if: 

(1) The documents concern a portion 
of a response action decision that the 

decision document does not address or 
reserves to be decided at a later date; or 

(2) An explanation of significant 
differences required by§ 300.435(c), or 
an amended decision document is 
issued. in which case, the explanation of 
1ignificant differences or amended 
decision document and all documents 
that form the basis for the decision to 
modify the response action shall be 
added to the administrative record file. 

(b) The lead agency may hold 
additional public comment periods or 
extend the time for the submission of 
public comment after a decision 
document has been 1igned on any iss'iies 
concerning selection of the response 
action. Such comment ahall be limited to 
the issues for which the lead agency has 
requested additional comment All 
additional comments submitted during 
such comment periods that are 
responsive to the request. and any 
response to these comments, along with 
documents supporting the request and 
any final decision with respect to the 
issue, shall be placed in the 
administrative record file. 

(c) The lead agency is required to 
consider comments submitted by 
interested persons after the close of the 
public comment period only to the 
extent that the comments contain 
significant information not contained 
elsewhere in the administrative record 
file which could not have been 
submitted during the public comment 
period and which substantially support 
the need to significantly alter the 
response action. All such comments and 
any responses thereto shall be placed in 
the administrative record file. 

Subpart J-tJse of Dlaperunta and 
Other Chemicals 

I 30G.900 General. 
(a) Section 311(c)(2}(G) of the Clean 

Water Act requires that EPA prepare a 
schedule of dispersant& and other 
chemicals, if any, that may be used in 
carrying out the NCP. This subpart 
makes provisions for such a achedule. 

(b) Thia subpart applies to the 
navigable waters of the United States 
and adjoining shorelines, the waters of 
the contiguou zone, and the high eeas 
beyond the contiguou zone in 
connection with activities under the 
Outer Continental Shelf Lands Act, 
activities under the Deepwater Port Act 
of 1974. or activities that may affect 
natural resources belonging to, 
appertaining to, or under the exclusive 
management authority of the United 
States, including resources under the 
Magnuson Fiihery Conservation and 
Management Act of1976. 

(c) This subpart applies to the use of 
any chemical agents or other additives 
as defined in subpart A of this part that 
may be used to remove or control oil 
discharges. 

I 300.l05 NCP Product Schedule. 
(a) Oil Discharges. (1) EPA shall 

maintain a achedµle of diipersants and 
other chemical or biological products 
that may be authorized for use on oil 
discharges in accordance with the 
procedures set forth in I 300.910. This 
schedule, called the NCP Product 
Schedule. may be obtained from the 
Emergency Response Division (OS-210), 
U.S. Environmental Protection Agency, 

Washington, DC 2D460. The telephone 

number is 1-202-382-2190. 


(2) Products may be added to the NCP 
Product Schedule by the process 
1pecified in § 300.920. 

(b) Hazardous Substance Releases 

(Reserved]. 


f 300.910 AuttoOi lzailion of UM. 

(a) The OSC. with the concurrence of 
the EPA representative to the RRT and. 
as appropriate, the concurrence of the 
RRT representatives from the states 
with jurisdiction over the navigable 
waters threatened by th:? release or 
discharge, and in con1Jultation with the 
DOC and DOI natural resource trustees, 
when practicable. may authorize the use 
of dispersant&, surface collecting agents, 
biological additives, or miscellaneous oil 
spill control agents on the oil discharge, 
provided that the dispersant&, surface 
collecting agents, biological additives, or 
miscellaneous oil spill control agents are 
listed on the NCP Product Schedule. 

(b) The OSC, with·the concurrence of 
the EPA representative to the RRT and, 
as appropriate. th.e concurrence of the 
RRT representatives from the states • 
with jurisdiction over the navigable 
waters threatened by the release or 
discharge, and in consultation with the 
DOC and DOI natural resource trustees, 
when practicable, may authorize the use 
of burning agents on a case-by-case 
basis. 

(c) The OSC may authorize the use of 
any dispersant. surface collecting agent. 
other chemical agent. burning agent, 
biological additive, or miscellaneous oil 
spill control agent, including products 
not listed on the NCP Product Schedule. 
without obtaining the concurrence of the 
_EPA representative to the RRT, the RRT 
representatives from the llates with 
jurisdiction over the navigable waters 
threatened by the release or discharge, 
when. in the judgment of the OSC. the 
use of the product ii neceuary to 
prevent or substantially reduce a hazard 
to human life. The OSC is to inform the 
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EPA RRT representative and. as 
appropriate, the RRT representatives 
from the affected states and, when 
practicable, the DOC/DOI natural 
resource trustees of the use of a product 
not on the Schedule as soon a6 possible 
and. pursuant to the provisions in 
paragraph (a) of this section. obtain 
their concurrence or their comments on 
its continued use once the threat to 
human life has subsided. 

(d) Sinking agents shall not be 
authorized for application to oil 
discharges. 

(e) RRTs shall, a6 appropriate, 
consider, as part of their planning 
activities, the appropriateness of using 
the dispersants, surface collecting 
agents, biological additives, or 
miscellaneous oil spill control agents 
listed on the NCP Product Schedule, and 
the appropriateness of using burning 
agents. Regional Contingency Plans 
(RCPs) shall, as appropriate, address the 
use of such products in specific 
contexts. If the RRT representatives 
from the states with jurisdiction over the 
waters of the area to which an RCP 
applies and the DOC and DOI natural 
resource trustees approve in advance 
the use of certain products under 
specified circumstances as described in 
the RCP, the OSC may authorize the use 
of the products without obtaining the 
specific concurrences described in 
paragraphs (a) and (b) of this section. 

f 300.915 Data requirements. 
(a) Dispersants. (1) Name, brand, or 

trademark, if any, under which the 
dispersant is sold. 

(2) Name, address, and telephone 
number of the manufacturer, importer, 
or vendor. 

(3) Name, address, and telephone 
number of primary distributors or sales 
outlets. 

(4) Special handling and worker 
precautions for storage and field 
application. Maximum and minimum 
storage temperatures, to include 
optimum ranges as well as temperatures 
that will cause phase separations, 
chemical changes, or other alterations to 
the effectiveness of the product 

(5) Shelf life. 
(6) Recommended application 

procedures, concentrations, and 
conditions for use. depending upon water 
salinity, water temperature, types and 
ages of the pollutants, and any other 
application restrictions. 

(7) Dispersant Toxicity. Use standard 

toxicity test methods described in 

Appendix C to part 300. 


(8) Effectiveness. Use standard 

effectiveness teat methods described in 

Appendix C to part 300. Manufacturers 

are also encouraged to provide data on 


product performance under conditions 
other than those captured by these teats. 

(9) The following data requirements 
incorporate by reference standards from 
the 1988 Annual Book of ASTM 
Standards. American Society for Testing 
and Materials, 1916 Race Street. 
Philadelphia, Pennsylvania 19103. Thia 
incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part s1.1 

(i) Flash Point-Select appropriate 
method from the following: 

(A) ASTM-D 56-a7, "Standard Test 
Method for Flash Point by Tag Closed 
Tester"; 

(BJ ASTM-D 92-85, ''Standard Test 
Method for Flash and Fire Points by 
Cleveland Open Cup"; 

(C) ASTM-D 93-85, "Standard Test 
Methods for Flash Point by Pensky­
Martens Closed Tester"; 

(D) ASTM-D 1310-86, "Standard 
Test Method for Flash Point and Fire 
Point of Liquids by Tag Open-Cup 
Apparatus"; or · 

(E) ASTM-D 3278-82, ''Standard Teat 
Methods for Flash Point of Liquids by 
Setaflash Closed-Cup Apparatus." 

(ii) Pour Point-Use ASTM-D 97-a?', 
"Standard Test Method for Pour Point of 
Petroleum Oils." 

(iii) ViscQsity-Use ASTM-D 445-86, 
"Standard Test Method for Kinematic 
Viscosity of Transparent and Opaque 
Liquids (and the Calculation of Dynamic 
Viscosity)." 

(iv) Specific Gravity-Use ASTM-D 
1298-85, "Standard Test Method for 
Density, Relative Density (Specific 
Gravity), or API Gravity of Crude 
Petroleum and Llquid Petroleum 
Products by Hydrometer Method." 

(v) pH-Use ASTM-D 129~. 
"Standard Test Methods for pH of 
Water." 

(10) Dispersing Agent Components. 
Itemize by chemical name and 
percentage by weight each component 
of the total formulation. The percentages 
will include maximum, minimum. and 
average weights in order to reflect 
quality control variations in . 
manufacture or formulation. In addition 
to the chemical information provided in 
response to the first two sentences, 
identify the major components in at 
least the following categories: surface 
active agents, solvents, and additives. 

(11) Heavy Metals, Cyanide, and 
Chlorinated Hydrocarbons. Using 

• Copln or thne 11andarda may be obtained &om 
the publisher. CopiH may be laapected at the U.S. 
Environmental Protection Asency, 401 M St.. SW~ 
Room LG. WHhington. DC. or at the Office o[ the 
Federal Regqter. 1100 L Street. NW~ Room IM01. 
Waahingtoo. DC. 

standard test procedures, state the 
concentrations or upper limits of the 
following materials: 

(i) Arsenic. cadmium. chromium, 
copper, lead. mercury, nickel zinc. plus 
any other metals that may be 
reasonably expected to be in the 
sample. Atomic absorption methods 
should be used and the detailed 
analytical methods and sample 
preparation shall be fully described. 

(ii) Cyanide. Standard calorimetric 
procedures should be used. 

(ill) Chlorinated hydrocarbons. Gas 
chromatography should be used and the 
detailed analytical methods and sample 
preparation shall be fully described. 

(12} The technical product data 
submission shall include the identity of 
the laboratory that performed the 
required tests, the qualifications of the 
laboratory staff, including professional 
biographical information for individuals 
responsible for any tests, and laboratory 
experience with similar tests. 
Laboratories performing toxicity tests 
for dispersant toxicity Jnust demonstrate 
previous toxicity test experience in 
order for their resul!s to be accepted. It 
is the responsibility of the submitter to 
select competent analytical laboratories 
baaed on the guidelines contained 
herein. EPA reserves the right to refuse 
to accept a submission of technical 
product data because of lack of 
qualification of the analytical 
laboratory, significant variance between 
submitted data and any laboratory 
confirmation performed by EPA. or other 
circumstances that would result in 
inadequate or inaccurate information on 
the dispersing agent 

{b) Surface collecting agents. (1) 
Name, brand, or trademark. if any, 
under which the product is sold. 

(2) Name, address, and telephone 
number of the manufacturer, importer, 
or vendor. 

(3) Name, address, and telephone 
number of primary distributors or sales 
outlets. 

(4) Special handling and worker 
precautions for storage and field 
application. Maximum and minimum 
storage temperatures, to include 
optimum ranges as well as temperatures 
that will cause phase separations, 
chemical changes, or other alterations to 
the effectiveness of the product 

(5) Shelf life. 
(6) Recommended application 

procedures, concentrations, and 
conditions for use depending upon water 
salinity, water temperature, types and 
ages of the pollutants, and any other 
application restrictions. 



8863 
Federal Register I Vol. 55, No. 46 / Thursday, March 8, 1990 I Rules and Regulations 

(7) Toxicity. Use standard toxicity test 
methods described in Appendix C to 
Part 300. 

(8) The following data requirements 
incorporate by reference standards from 
the 1988 Annual Book of ASTM 
Standards. American Society for Testing 
and Materials, 1916 Race Street, 
Philadelphia, Pennsylvania 19103. This 
incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a) and 1CFRpart51.2 

(i) Flash Point-Select appropriate 
method from the following: 

(A) ASTM-D 56-87, "Standard Test 
Method for Flash Point by Tag Closed 
Tester"; 

(B) ASTM-D 92~. "Standard Teat 
Method for Flash and Fire Points by 
Cleveland Open Cup"; 

(C) ASTM-D 93-85, ''Standard Test 
Methods for Flash Point by Pensky­
Martens Closed Tester"; 

(D) ASTM-D 131(}-86, "Standard 
Test Method for Flash Point and Fire 
Point of Liquids by Tag Open-Cup 
Apparatus"; or 

(E) ASTM-D 3278-82, "Standard Teat 
Methods for Flash Point of Liquids by 
Setaflash Closed-Cup Apparatus." 

(ii) Pour Point-Use ASTM-D 97~7. 
MStandard Test Method for Pour Point of 
Petroleum Oils." 

(iii) Viscosity-Use ASTM-D 445-86. 
"Standard Test Method for Kinematic 
Viscosity of Transparent and Opaque 
Llquids (and the Calculation of Dynamic 
Viscosity)." 

(iv) Specific Gravity-Use ASTM-D 
1298-85, "Standard Test Method for 
Density, Relative Density (Specific 
Gravity), or API Gravity of Crude 
Petroleum and Llquid Petroleum 
Products by Hydrometer Method." 

(v) pH-Use ASTM-D 1293-84, 
"Standard Test Methods for pH of 
Water." 

(9) Teat to Distinguish Between 
Surface Collecting Agents and Other 
Chemical Agents. 

(i) Method Summary-Five milliliters 
of the chemical under teat are mixed 
with 95 milliliters of distilled water and 
allowed to stand undisturbed for one 
hour. Then the volume of the upper 
phase is determined to the nearest one 
milliliter. 

(ii) Apparatus. 
(A) Mixing Cylinder: 100 milliliter 

subdivisions and fitted with a glass 
stopper. 

• Copies or these 1tandarda may be obtained from 
die publi1her. Copies may be impectecl at the U.S. 
Environmental Protection Agency. 401 M St~ SW~ 
Room LC. W81bington. DC. or at the Office of the 
Federal Register. 1100 L Street. NW~ Room 8401. 
Wa1bington. DC. 

(B) Pipettes: Volumetric pipette, 5.0 
milliliter. 

(C)Timers. 
(iii) Procedure-Add 95 milliliters of 

distilled water at 22 •c, plus or minus 3
•c. to a 100 milliliter mixing cylinder. To 
the surface of the water in the mixing 
cylinder, add 5.0 milliliters of the 
chemical under test. Insert the stopper 
and invert the cylinder five times in ten 
seconds. Set upright for one hour at 22 
·c. plus or minus 3 •c. and then measure 
the chemical layer at the surface of the 
water. If the major portion of the 
chemical added (75 percent) is at the 
water surface as a separate and easily 
distinguished layer, the product is a 
surface collecting agent. 

(10) Surface Collecting Agent 
Components. Itemize by chemical name 
and percentage by weight each 
component of the total formulation. The 
percentages should include maximum, 
minimum, and average weights in order 
to reflect quality control variations in 
manufacture or formulation. In addition 
to the chemical information provided in 
response to the first two sentences, 
identify the major components in at 
least the following categories: surface 
action agents, solvents, and additives. 

{11) Heavy Metals, Cyanide, and 
Chlorinated Hydrocarbons. Follow 
specifications in paragraph (a)(15) of 
this section. 

(12) Analytical Laboratory 
Requirements for Technical Product 
Data. Follow specifications in paragraph 
(a)(16) of this section. 

(c) Biological Additives. (1) Name, 
brand, or trademark, if any, under which 
the additive is sold. 

(2) Name, address, and telephone 
number of the manufacturer, importer, 
or vendor. 

(3) Name, address, and telephone 
number of primary distributors or sales 
outlets. 

(4) Special handling and worker 
precautions for storage and field 
application. Maximum and minimum 
storage temperatures. 

(5) Shelf life. 
(6) Recommended application 

procedures, concentrations, and 
conditions for use, depending upon 
water salinity, water temperature, types 
and ages of the pollutants, and any other 
application restrictions. 

(7) Statements and supporting data on 
the effectiveness of the additive, 
including degradation rates, and on the 
test conditions under which the 
effectivene11 data were obtained. 

(6) For microbiological cultures, 
furnish the following information: 

(i) Listing of all microorganisms by 
species. 

(ii) Percentage of each species in the 
composition of the additive. 

(iii) Optimum pH, temperature, and 
salinity ranges for use of the additive, 
and maximum and minimum pH. 
temperature, and salinity levels above 
or below which the effectiveness of the 
additive is reduced to half its optimum 
capacity. 

(iv) Special nutrient requirements, if 
any. 

(v) Separate listing of the following, 
and test methods for such 
determinations: Salmonella, fecal 
coliform, Shigella, Staphylococcus 
Coagulase positive, and Beta Hemolytic 
Streptococci. 

(9) For enzyme additives furnish the 
following information: 

(i) Enzyme name(s). 
(ii) International Union of 

Biochemistry (LU.B.) number(s). 
(iii) Source of the enzyme. 
(iv) Units. 
(v) Specific Activity. 
(vi) Optimum pH, temperature, and 

salinity ranges for use of the additive, 
and max1mum and minimum pH. 
temperature, and salinity levels above 
or below which the effectiveness of the 
additive is reduced to hall its optimum 
capacity. 

(vii) Enzyme shelf life. 
(viii) Enzyme optimum storage 

conditions. 
(10) Laboratory Requirements for 

Technical Product Data. Follow 
specifications in paragraph (a)(16) of 
this section. 

(d) Burning Agents. EPA does not 
require technical product data 
submissions for burning agents and does 
not include burning agents on the NCP 
Product Schedule. 

(e) Miscellaneous Oil Spill Control 
Agents. (1) Name, brand. or trademark. 
if any, under which the miscellaneous 
oil spill control agent is sold. 

(2) Name, address, and telephone 
number of the manufacturer, importer, 
or vendor. 

(3) Name, address, and telephone 
number of primary distributors or aalea 
outlets. 

(4) Special handling and worker 
precautions for storage and field 
application. Maximum and minimum 
storage temperatures, to include 
optimum ranges as well as temperatures 
that will cause phase separations, 
chemical changes, or other altemativea 
to the effectiveness of the product. 

(5) Shelf life. 
{6) Recommended application 

procedures, concentrations, and 
conditions for use depending upon water 
salinity, water temperature, type• and 
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ages of the pollutants. and any other 
application resbictions. 

(7) Toxicity. Use standard toxicity test 
methods described in Appendix C to 
part 300. 

(8) The following data requirements 
incorporate by reference standards from 
the 1988 Annual Book of AS1M 
Standards. American Society for Testing 
and Materials, 1916 Race Street. 
Philadelphia, Pennsylvania 19103. This 
incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(aJ and l CFR part 51." 

(iJ Flash Point-Select appropriate 
method from the following: 

(AJ ASTM-D 5&-87, '"Standard Test 
Method for Flash Point by Tag Closed 
Tester"; 

(BJ ASTM-D 92-85, '"Standard Test 
Method for Flash and Fire Points by 
Cleveland Open Cup": 

(CJ ASTM-D 93-85, '"Standard Test 
Methods for Flash Point by Pensky­
Martens Closed Tester"': 

(DJ ASTM-D 1310-86, ''Standard 
Test Method for Flash Point and Fire 
Point of Liquids by Tag Open-Cup 
Apparatus'"; or 

(E) ASTM-D 3278-82, '"Standard Test 
Methods for Flash Point of Liquids by 
Setaflash Closed-Cup Apparatus." 

(ii) Pour Point-Use ASTM-D 97-87, 
"Standard Test Method for Pour Point of 
Petroleum Oils:· 

(iii] Viscosity-Use ASTM-D 445--a6, 
''Standard Test Method for Kinematic 
Viscosity of Transparent and Opaque 
Liquids (and the Calculation of Dynamic 
Viscosity]." 

(iv] Specific Gravity-Use ASTM-D 
129~. "Standard Test Method for 
Density, Relative Density (Specific 
Gravity). or AP! Gravity of Crude 
Petroleum and Liquid Petroleum 
Products by Hydrometer Method." 

(v) pH-Use ASTM-D 1293-84, 
"Standard Test Methods for pH of 
Water." 

(9) Miscellaneous Oil Spill Control 
Agent Components. Itemize by chemical 
name and percentage by weight each 
component of the total formulation. The 
percentages should include maximum, 
minimum, and average weights in order 
to reflect quality control variations in 
manufacture or formulation. In addition 
to the chemical information provided in 
response to the first two sentences, 
identify the major components in at 
leaat the following categories: surface 
active agents, solvents, and additives. 

1 Copiea of these etandarch may be obtained from 
the publiaher. Copiea may be inapected at the U.S. 
Environmental Protection Agency, tot M St.. SW~ 
Room LG. Waahington. DC. or at the Office of the 
Federal Register. 1100 L Street. NW~ Room Stol, 
Waahington. DC. 

(10) Heavy Metals, Cyanide, and 

Chlorinated Hydrocarbons. Follow 

specifications in paragraph (a)(15) of 

this section. 


(11) For any miscellaneous oil spill 

control agent that contains 

microbiological cultures or enzyme 

additives, furnish the information 

1pecified in paragraphs (c)(8) and (c)(9) 

of this section. as appropriate. 


(12) Analytical Laboratory 
Requirements for Technical Product 
Data. Follow specifications in paragraph 
(a)(l6) of this section. 

§ 300.920 Addition of produc:ta to 

echedule. 


(a) To add a dispersant. surface 
collecting agent. biological additive, or 
miscellaneous oil spill control agent to 
the NCP Product Schedule, the technical 
product data specified in § 300.915 must 
be submitted to the Emergency 
Response Division (OS-210), U.S. 
Environmental Protection Agency. 401 M 
Street. SW., Washington, DC 20460. If 
EPA determines that the required data 
were submitted, EPA will add the 
product to the schedule. 

(b) EPA will inform the submitter in 
writing. within 60 days of the receipt of 
technical product data, of its decision on 
adding the product to the schedule. 

(c) The submitter may assert that 
certain information in the technical 
product data submissions is confidential 
business information. EPA will handle 
such claims pursuant to the provisions 
in 40 CFR part 2. subpart B. Such 
information must be submitted 
separately from non-confidential 
information, clearly identified. and 

'clearly marked "Confidential Business 
Information." If the submitter fails to 
make such a claim at the time of 
submittal, EPA may make the 
information available to the public 
without further notice. 

(d).The submitter must notify EPA of 
any changes in the composition. 
formulation. or application of the 
dispersant. surface collecting agent. 
biological additive, or miscellaneous oil 
spill control agent On the basis of this 
data, EPA may require retesting of the 
product if the change is likely to affect 
the effectiveneSB or toxicity of the 
product. 

(e) The listing of a product on the NCP 
Product Schedule does not constitute 
approval of the product. To avoid 
poHible misinterpretation or 
misrepresentation. any labeL 
advertisement. or technical literature 
that refers to the placement of the 
product on the NCP Schedule must 
either reproduce in its entirety EPA'• 
written statement that it will add the 
product to the NCP Product Schedule 

under§ 300.920(b), or include the 
disclaimer shown below. If the 
disclaimer is used. it must be 
conspicuous and must be fully . · · 
reproduced. Failure to comply with 
these resbictions or any other improper 
attempt to demonstrate the approval of 
the product by any NRT or other U.S. 
Government agency shall constitute 
grounds for removing the product from 
the NCP Product Schedule. 

DiKla1mer 
[PRODUCT NAME] iii on the U.S. 

F.nvironmental Protection Agency'• NCP 
Product Schedule. Thia listing does NOT 
mean that EPA approves, recommends, 
licemea, certifies, or authorizes the uae of 
(product name] on an oil di8charge. Thia 
listing means only that data have been 
•ubmitted to EPA as required by subpart Jof 
the National Contingency Plan. I 300.915. 

Subpart K-federal Facilities 
(Reserved] 

3. Units 1.0. 2.0. and 4.0 of Appendix C 
to part 300 are amended by revising the 
first sentence of subunit 1.1, and 
subunits ~5(step13). and 2.6 (steps 15 
and 16) and IX. to read as follows: 

Appendix C to Part 300-Revised Standard 
Diapenant Effectiveness and Toxicity Tats 

1.0 Introduction 
1.1 Scope and Application. These 

methods apply to "di1peraants"' involving 
subpart J(Use of Disperaants and Other 
Chemicals) in 40 CFR part 300 (National Oil 
and Hazardoua Substances Pollution 
Contingency Plan). • • • 

2.0 Revised Standard Dispersant 
Effectiveness Test 

• 
2.5 ••• 

13. Spectrophotometrically determine the 
ab1orbance of the extract uaing the identical 
wavelength and cell uaed to calibrate the 
spectrophotometer. From the calibration 
curve. determine the concentration of oil in 
the chloroform.. 

Compute the concentration or oil in the 
sample u follows: 

c.x (volume or chloroform uaed) c.. = (2) 
(volume or sample) 

where: 

C:.. ii the concentration of dispersed oil in the 

sample andCi is the meaeured concentration 

or oil in the chloroform extract. 


Note that the standard sample volume is 
soo ml and the volume or chloroform used 
should also be expre11ed in ml. 

Repeat steps l through 13 at least three 
times for each of the three required volumes 
or dispersant. 
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2.6 ••• 

15. Spectrophotometrically determine the 
absorbance of the extract using the identical 
wavelength and cell used to calibrate the 
ipeCtrophotometer. From the calibration 
curve, determine the corresponding 
concentration of oil in the chloroform. 
Compute the dispersant blank correction for 
ZS ml of dispersant as follows: 

C.x(volume of chloroform used) 
D- ~ 

(volume of sample) 

where: 

D is the blank correction for 25 ml of 

dispersant. and C. is the measured 

concentration of oil in the chloroform extract. 


Note that the standard sample volume is 

500 ml and the volume of chloroform used 

ahould also be expressed in ml. 


The Dispersant Blank Correction (DBC) for 
other volumes of dispersant used in a test 
may then be computed as: 

Dx(volume in ml of 
dispersants used) DBC = (4) 

25 ml 

16. Clean the test tank and prepare the 
synthetic seawater at 23±1 •c as described 
in Step 1. Do not install the containment 
cylinder. Prepare 100 ml of test oil as 
described in Steps 4 and s. and add it to the 
test tank. Continue the test procedure as 
described in Steps 8 through 13. The Oil 
Blank Correction (OBC) is: 

C. X(volume of chloroform 
OBC = used) (5) 

(volume of sample) 

• 
4.0 Summary Technical Product Test Data 
Format 
• 
IX. Physical Properties ofDispersant/ 
Surface Collecting Agent: 

l. Flash Point: ("F). 
2. Pour Point ("F). 
3. Viscosity: __ at __ •F 

(centistokes). 
4. Specific Gravity: __ at __ •F. 
5. pH: (10 percent 1olution if hydrocarbon 

ba1ed). 
6. Surface Active Agents (Dispersants).1 

7. Solvents (Dispersants).• 
8. Additives (Dispersanta ). 
9. Solubility (Surface Collecting Agents). . . . 
4. Appendix D is being added to part 

300 to read as follows: 

1 If the 1ubmitter claima that the information 
preaented under thi1 1ubheading 11 confidential thi1 
Information 1hould be 1ubmitted on a 1eparate 
lheet or paper clearly labeled according to the 
subheading and entitled "Confidential Information." 

Appendix D to Part 300-Appropriate Actiom 
and Methods of Remedying Relea1BS 

(a) This Appendix D to part 300 describes 
types of remedial actions generally 
appropriate for specific situations commonly 
found at remedial sites and lists methods for 
remedying releases that may be considered 
by the lead agency to accomplish a particular 
response action. This list aha11 not he 
considered inclusive of all possible methods 
of remedying releases and does not limlt the 
lead agency from 1electing any other actions 
deemed neceBBary in response to any 
situation. 

(b) In response to contaminated aoil. 
sediment. or waste. the following types of 
response actions shall generally be 
considered: removal. treatment, or 
containment of the 1oil. sediment. or waste to 
reduce or eliminate the potential for 
hazardous substances or pollutants or 
contaminants to contaminate other media 
(ground water, surface water. or air) and to 
reduce or eliminate the potential for such 
substances to be inhaled. absorbed. or 
ingested. 

(1) Techniques for removing contaminated 
aoil, sediment. or waste include the following: 

(i) Excavation. 
(ii) Hydraulic dredging. 
(iii) Mechanical dredging. 

(2) Techniques for treating contaminated 
soil, sediment. or waste include the following: 

(i) Biological methods, including the 
following: 

(A) Treatment via modified conventional 
wastewater treatment techniques. 

(B) Anaerobic. aerated. and facultative 
lagoons. 

(CJ Supported growth biological reactors. 
(D) Microbial biodegradation. 
(ii) Chemical methods, including the 

following: 
(A) Chlorination. 
(B) Precipitation, flocculation, 

sedimentation . 
(CJ Neutralization. 
(D) Equalization. 
(E) Chemical oxidation. 
(iii) Physical methods, including the 

following: 
(A) Air stripping. 

(Bl Carbon absorption. 

(CJ Ion exchange. 

(D) Reverse osmosis. 
(E) Permeable bed treatment. 
(F) Wet air oxidation. 
(G) Solidification. 

(HJ Encapsulation. 

(I) Soil washing or flushing. 

mIncineration. 

(c) In response to contaminated ground 

water, the following types of response 
actions will generally be considered: 
Elimination or containment of the 
contamination to prevent further 
contamination. treatment and/or removal of 
such ground water to reduce or eliminate the 
contamination. physical containment of 1uch 
ground water to reduce or eliminate potential 
exposure to 1uch contamination. and/or 
restrictions on use of the ground water to 
eliminate potential exposure to the 
contamination. 

(l) Techniques that can be used to contain 
or restore contaminated ground water include 
the following: , 

(i) Impermeable barriers, including the 

following: 


(A) Slurry walls. 
(B) Grout curtains. 

(CJ Sheet pilings. 

(ii) Permeable treatment beds. 
(iii) Ground-water pumping, including the 


following: · 

(A) Water table adjustmenl 
(B) Plume containment 
(iv) Leachate control. including the 


following: · 

(A) Subsurface drains. 
(B) Drainage ditches. 

(CJ Liners. 

(2) Techniques suitable for the control of 


contamination of water and sewer lines 

include the following: 


(i) Grouting. 

(~! Pipe relining and 1leeving. 

(w) Sewer relocation. 
(d}(l) In response to contaminated surface 


wa!er. the following types of response 

actions shall generally be considered: 

Elimination or.containment of the 

contamination to prevent further pollution. 

and/or treatment of the contaminated water 

to reduce or eliminate its hazard potential. 


(2) Techniques that can be used to control 

or remediate surface water include the 

following: 


(i) Surface seals. 
(ii) Surface water diversions and collection 

systems. including the following: 
(A) Dikes and berms. 

(BJ Ditches. diversions. waterways. 

(C) Chutes and downpipes. 
(D) Levees. 
(E) Seepage basins and ditches. 
(F) Sedimentation basins and ditches. 
(G) Terraces and benches. 
(iii) Grading. 
(iv) Revegeta lion. 
(e) In response to air emissions, the 

following techniques will be considered: 
(1) Pipe vents. 
(2) Trench vents. 
(3) Gas barriers. 
(4) Gas collection. 
(5) Overpacking. 
(6) Treatment for gaseous emissions. 

including the following: 
(i) Vapor phase adsorption. 
(ii) Thermal oxidation. 
(f) Alternative water supplies can be 

provided in several WBYI, including the 
following: 

(i) Individual treatment units. 
(ii) Water distribution system. 
(iii) New wella in a new location or deeper 

wella. 
(iv) Cisterns. 
(v) Bottled or treated water. 
(vi) Upgraded treatment for existing 

distribution 1ystems. 
(g) Temporary or permanent relocation of 

residents. busine11e11, and community 
facilities may be provided where It la 
determined nece11ary to protect human 
health and the environmenl 
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Part V: 

Index of Key Tenns 




Abbreviations 

Abbreviations 8671, 8814-8815 


Acceptable exposure levels (see "Exposure -­
Levels") 

Acceptable risk range (see "Risk range -- Acceptable 
risk range") 

Access (see also "Entry and access") 8667, 8676, 

8681,8683-8684,8687-8688,8692, 8703,8730, 
8818,8830-8831,8837,8840,8843,8858 

Access restrictions (see "Access" and "Entry and 
access") 

ACL(s) (see "Ground water -- Cleanup levels -­
Alternate concentration limits") 

Acquisition of real property by state (see "State ­
Assurances -- Acquisition of real property") 

Action-specific ARARs (see "Applicable or relevant 
and appropriate requirements -- Types of ARARs") 

Actions under CERCLA section 107(a) 8668, 8786, 

8788, 8792-8795 


Activation/activate 8668, 8672-8674, 8814, 8820, 

8826-8827,8830,8839 


Definition of 8814 


Activities by other persons (see also "Private party 

cleanups," "Person(s)," and "Consistent with the 

NCP") 8858, 53 FR 51461 


Addition of products to NCP Product Schedule (see 
"NCP Product Schedule") 

Administrative Ret:ord 

Administrative record (see also "Information 
repository" and "Public participation requirements -­
1 nformation repository") 8668-8669, 8682, 8688, 

8694, 8730, 8798-8808,8851-8852,8854,8856, 

8858, 8861, 53 FR 51459, 53 FR 51463 


Adding to administrative record after ROD 
is signed 8772, 8800, 8807-8808, 8851­
8852, 8859-8861 


Applicability of Subpart I requirements 
8802-8803, 8859, 53 FR 51465 


Availability of 8690, 8730, 8767-8768, 

8800-8801,8805-8806,8814,8844,8851­
8852, 8859-8861 


Close of 8770, 8861 


Contents of 8682, 8694, 8730, 8732, 8762, 

8766-8770, 8773, 8800-8803, 8805-8807, 

8851,8852,8859-8861 


Confidential documents 8803-8804, 

8860, 53 FR 51466, 53 FR 51468 


Docwnents not included 8732, 8800, 

8804,8860 

Draft documents 8767-8768, 8800­
8801, 53 FR 51467 


Privileged documents 8804, 8860, 53 

FR 51467 


Establislunent of 8668, 8704, 8707, 8769, 

8799-8800,8806,8844,8854,8856,8859, 

53 FR 51464-51465 


Additive risk or additivity (see also "Risk range" and 

"Multiple contaminants or pathways") 8701, 8712­
8713, 8716, 8718,8726,8729,8751, 8753,8808­
8809,8814-8818,8827,8848,8861-8865 


Administrative orders 8669, 8687, 8774, 8799, 

8803,8828,8840,8847,8858,8860 


Entry and access (see "Entry and access -­
Administrative orders for access") 

Federal facilities 8802, 8859, 8864 


Interim record requirements 8704-8705, 

8732 


Judicial review of administrative record 
(see also "Judicial review") 8668, 8803, 

8807, 53 FR 51463 


Late comments 8807-8808 


V-1 




Administrative record 

Location of 8803-8804, 8806, 8859-8860, 

53 FR 51465 


Applicable or relevant and 
appropriate requirements 

Alternatives, remedial (see "Feasibility study -­
Alternatives (remedial)") 

Microform 8803-8804, 8860, 53 FR 51465 


Public participation requirements 8668, 

8724,8757,8773,8795,8798-8803, 8805­
8807, 8844, 8851, 8852, 8858-8861, 53 FR 

51463 


Records coordinator 8805-8806 


Remedial action 8669, 8694, 8731-8732, 

8800, 8804-8806, 8813, 8851-8852, 8859­
8861, 53 FR 51466, 53 FR 51468 


Removal action 8694, 8801, 8803, 8805­
8807, 8844, 8859-8860, 53 FR 51469 


Emergency 8694, 8801, 8803, 8806­
8807, 8839-8840, 8844, 53 FR 51466 


Non-time-critical 8669, 8805-8807, 

8860-8861 


Time-critical 8694, 8806-8807, 8860­
8861 


Requirements after decision document is 

signed 8707, 8731-8732, 8807-8808, 8851­
8852, 8856, 8860-8861, 53 FR 5i516 


Start of 8707-8708, 8854, 8856, 8859 


State-lead site 8669, 8730, 8802, 8854, 

8856, 8859, 53 FR 51464-51465 


Administrative requirements (see also "Applicable or 
relevant and appropriate requirements -- Substantive 
versus administrative requirements") 8670, 8689, 

8756-8757,8775,8856 

Agency for Toxic Substances and Disease Registry 
(ATSDR) 8667-8668, 8678, 8681, 8709, 8765, 

8814,8832,8834,8840,8842,8845,8860,53FR 

ATSDR health assessments 8667, 8681, 

8709,8723, 8726,8800,8832,8834, 8840, 

8860 


Alternate concentration limits (ACLs) (see "Ground 
water -- Cleanup levels - Alternate concentration 
limits") 

Alternate selection of remedy approaches 53 FR 

51430-51432 


Alternative treatment technologies (see "Remedies 
(types of) -- Treatment (or treatment technology) -­
Alternative") 

Alternative (or alternate) water supplies 8695, 8733, 

8812,8814-8815,8818,8843,8865 


Annual consultations (see "State -- Annual 
consultations with EPA") 

AOC (see "RCRA ARARs -- Area of 
contamination") 

Applicable or relevant and appropriate requirements 

(ARARs) 8667, 8669-8670, 8679, 8687, 8694-8696, 

8700-8701, 8703-8704, 8706-8709, 8711-8713, 8715­
8720, 8723-8733, 8741-8758, 8760, 8763-8765, 

8772, 8775-8777, 8781-8786, 8793, 8795-8797, 

8801, 8811-8812, 8814, 8841, 8843, 8847-8858, 

8860, 53 FR 51438 


Applicable requirements 8667-8671, 8675, 

8679-8681,8683,8687, 8694, 8696,8707, 

8709, 8711, 8714-8715, 8720, 8725-8727, 

8731,8733, 8742, 8756,8793, 8796-8798, 

8814, 8841, 8858, 53 FR 51435 


Definition of 8814, 53 FR 51398 


Categories of 8711, 8741 


Compliance with (see "CERCLA section 
121 requirements for selection of remedy -­
Compliance with applicable or relevant and 
appropriale requirements") 

Definitions of 8814, 8817, 53 FR 51435 


Difference between "applicable" and 

"relevant and appropriate" 53 FR 51436 
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Applicable or relevant and 
appropriate requirements (cont.) 

Disputes over ARARs (see "Disputes -­
ARARs") 

Examples ofpotential ARARs and TBCs 
(see also "To-be-considereds") 8680, 8765­
8766, 8811 


Federal water quality criteria (FWQC) (see 

also "Water quality criteria") 8695, 8715, 

8741, 8754-8755, 8764, 8848, 53 FR 51442 


"Freezing" ARARs at signing ofROD (see 
entry below under this heading, "Newly 
promulgated or modified requirements") 

History of 53 FR 51435 


Identification of 8687, 8695, 8707, 8700, 

8711-8712,8726,8744-8747, 8763, 8777, 

8796-8797, 8841, 8847-8849, 8858, 53 FR 

51438 


Methods to identify ARARs 53 FR 
51438 


Indian tribe (or tribal) laws as ARARs 
8741-8742, 8745, 8747 


Investigation-derived waste (see "Wastes -­
Investigation-derived waste") 

Maximum contaminant levels (MCLs) and 
Maximum contaminant level goals (MCLGs) 
8669-8670, 8712-8713, 8715-8718, 8727, 

8732,8737,8741,8743, 8745,8747-8748, 

8750-8756, 8764, 8812, 8845, 8848, 53 FR 

51441 


Newly promulgated or modified 
requirements 8747, 8757-8758, 8772, 8850 


Points of compliance (see "Points of 

compliance") 


RCRA ARARs (see "RCRA ARARs") 

Relevant and appropriate requirements 
8669,8671,8674,8679, 8687,8695,8711, 
8720, 8727, 8731-8733, 8741-8744, 8751­
8753, 8755, 8763-8764, 8793, 8796-8797, 


Applicable or relevant and 
appropriate requirements (cont.) 

8811,8817,8850-8853,8856,8860,53FR 

51436 


Definition of 8817, 53 FR 51398 


Remedial actions, compliance with ARARs 

during 8701, 8712, 8720, 8726, 8741, 

8745, 8748-8749, 8754, 8756, 8852, 53 FR 

51441 


Removal actions (see "Removal action(s) -­
Applicable or relevant and appropriate 
requirements") 

State ARARs 8667, 8691, 8695, 8706, 

8713-8714,8720,8724, 8726,8732,8741, 

8745-8746, 8749, 8755-8756, 8764-8765, 

8781, 8783-8784, 8786, 8811, 8841, 8847, 

8855, 8857, 53 FR 51437-51438, 53 FR 

51457 


Challenge to ARARs determination (see 
"Disputes -- ARARs") 

Definition of 8841 


Identified in timely manner 8741­
8742, 8744, 8746-8747, 8841, 8847­
8850, 8854-8855, 53 FR 51437 


Inconsistent application of state 
requirements waiver (see entry below 
under this heading, "Waivers -­
Inconsistent application of state 
requirements") 

Nondegradation laws 8746 


Promulgated (i.e., legally enforceable 

and ofgeneral applicability) 8746, 

8841 


Substantive versus administrative 

requirements 8669-8670, 8691, 8741, 8755­
8757, 8801, 8814, 8817, 8840, 8850, 8855, 

8858, 53 FR 51443 


To-be-considereds (TBCs) (see "To-be­
considereds") 
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Applicable or relevant and 
appropriate requirements (cont.) 

Types of ARARs 8727, 8741, 53 FR 51437 


Waivers 8695, 8719-8720, 8726, 8731, 

8741-8742, 8744, 8747-8748, 8750-8753, 

8758,8760,8782,8784-8785,8793, 8795­
8797,8799,8841,8843,8849-8852,8855­
8856, 8858-8860, 53 FR 51438 


Biological additive 

Assistance agreement(s) 8775, 8817, 8859, 53 FR 

51463 


Assurances (see "State -- Assurances") 


Attenuation, natnral (see "Ground water -­

Restoration -- Natural attenuation") _ 

Equivalent standard ofpetformance 
8670, 8747-8748, 8798, 8850, 53 FR 

51439 


Fund-balancing 8750, 8794, 8850, 53 

FR 51440 


Greater risk to human health and the 

environment 8670, 8703, 8724-8725, 

8748, 8850, 53 FR 51439 


Inconsistent application of state 

requirements 8670, 8706, 8709-8710, 

8747,8749, 8780,8784-8785,8850,53 

FR 51438, 53 FR 51440 


Interim measures (see also 

"Remedies - Interim" and "Operation 

and maintenance -- Temporary or 

interim measures") 8703-8706, 8725, 

8738, 8747-8748, 8850, 53 FR 51438 


Removal actions 8695, 8747, 8843, 

8849-8850,8852,8855 

Technical impracticability 8670, 8703, 

8748, 8752, 8850, 53 FR 51439 


When and where to attain ARARs 8695, 

8720, 8726, 8748, 8753, 8796, 53 FR 51440 


Amendment to ROD (see "Record of decision ­
Amendment to") 

ARARs (see "Applicable or relevant and appropriate 
requirements") 

Area of contamination (AOC) (see "RCRA ARARs ­
- Area of contaminalion") 

Assessment Plan 8789 


ATSDR (see "Agency for Toxic Substances and 
Disease Registry") 

ATSDR health assessments (see"Agency for Toxic 
Substances Disease Registry - ATSDR health 
assessments") 

Authority for and applicability of the NCP 8666, 

8813 


Authom.ation of use (of dispersants and other 

chemicals) 8808-8810, 8861, 53 FR 51471 


Authorized official 8789 


Balancing criteria (see "Feasibility study - Nine 
criteria (functional categories) - Primary balancing 
criteria") 

Baseline risk assessment (see "Remedial 
investigation - Risk assessment -- Baseline risk 
assessment") 

BOAT (see "RCRA ARARs -- Land disposal 
restrictions - Best demonstrated available 
technology requirements") 

Best demonstrated available technology (BOAT) (see 
"RCRA ARARs - Land disposal restrictions - Best 
demonstrated available technology requirements") 

Best professional judgement (BPJ) 53 FR 51437 


Bias for action (see "Remedial 
investigation/feasibility study - Program 
management principles -- Bias for action") 

Biological additive(s) 8808-8809, 8814, 8816, 8827, 

8861-8864 


Definition of 8814 
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Bioremediation Citizens suits 

Bioremediation (see "Remedies -- Treatment -­
Bioremediation") 

BPJ (see "Best professional judgement") 

Burning agent(s) 8669, 8808-88()1), 8815-8816, 

8827,8863-8864 


Definition of 8671, 8815 


CA (see "State - Cooperative agreement") 

Cancer potency factors (CPFs) 8712-8713, 8715, 

8745 


Carcinogen(s) (see also "Noncarcinogens") 8711­
8718, 8729, 8748,8750-8752,8755,8765,8848 


CERCLA 

Definition of 8815 


CERCLA section 106(b) (see also 

"Documentation and cost recovery -­

Hazardous substance response - Recovery 

under CERCLA section 106(b)") 8858­
8859, 53 FR 51461-51462 


CERCLA section 107(a) (see also "Actions 

under CERCLA section 107(a)") 8792­
8798, 8858-8859, 53 FR 51460 


CERCLA section lll(a) (see also 

"Claims(s)") 8858-8859, 53 FR 51461 


CERCLA section 123 (see also 

"Reimbursement -- Local governments") 

8858-8859, 53 FR 51461-51462 


Information system (see "CERCLIS") 

CERCLA section 121 requirements for selection of 

remedy 8700-8702, 8719-8721, 8724-8732, 8752, 

8850-8852 


Compliance with applicable or relevant and 

appropriate requirements (see also 

"Applicable or relevant and appropriate 

requirements") 8680, 8687, 8699-8701, 

8719-8720, 8724-8732, 8783-8784, 8791, 

8795, 8850, 8852, 53 FR 51438 


Cost-effectiveness 8668, 8700, 8716, 8719, 

8722,8724-8732,8738, 8752-8753,8758­
8759,8772,8778,8793-8795,8801,8850, 
8852 


Permanent solutions and treatment to the 

maximum extent practicable 8668, 8700, 

8706,8716, 8719-8720, 8724-8732,8752, 

8778,8793, 8795,8850-8852 

Protection of human health and the 
environment (see also "Protection of human 
health and the environment") 8700-8702, 

8709, 8712-8713, 8716, 8719-8720, 8724­
8732, 8737-8738, 8741, 8745,8752,8778, 

8793, 8850-8852 


Reduction of toxicity, mobility, or volume as 

a principal element 8668, 8701, 8720-8721, 

8724-8732,8851-8852 


CERCLA information system (see "CERCLIS") 

CERCLA-quality cleanup (see "Consistent with the 
NCP - CERCLA-quality clea111lp") 

CERCLIS (CERCLA information system) 8668­
8669, 8671, 8692-8693, 8805, 8811, 8814-8815, 

8844 


Definition of 8815, 53 FR 51399 


Listing sites in CERCUS 8669, 8693 


No Further Response Action Planned 
(NFRAP) 8692-8693,8815,8846 

Chemical agent(s) 880'J-8810, 8815, 8819, 8827, 

8861,8863 


Definition of 8815 


Chemical-specific ARARs (see "Applicable or 
relevant and appropriate requirements -- Types of 
ARARs") 

Citizen petition(s) (see "Preliminary assessment -­
Citizen petitions") 

Citiren suits 8668, 8684 
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Claim(s) 

Claim(s) (see also "CERCLA - CERCLA section 
lll(a)") 8783, 8791, 8796, 8798-8799, 8815 

Against the Fund 8789, 8799, 8858 

DefiniJion of 8815 

PreauJhorization or prior approval 8797, 
8809, 8858-8859, 53 FR 51462 

Natural resource damages (see also 
"Natural resource(s) -- Claims (limits on 
Fund use)") 8707-8708, 8789, 8791, 8858­
8859 

Clean closure (see "RCRA ARARs - Closure ­
Clean closure") 

Cleanup goals, levels, and standards (see also 
"Applicable or Relevant and Appropriate 
Requirements -- Maximum contaminant levels and 
Maximum contaminant level goals," "Remedial 
investigation/feasibility studies - Remediation 
goals," and "Ground water - Cleanup levels") 8667, 
8669-8670, 8677, 8679-8681, 8684, 8687-8692, 
8695-8707, 8709, 8714-8717, 8724, 8726-8727, 
8729,8732-8735,8737, 8740-8742, 8744-8746, 
8749-8754, 8756-8760, 8765, 8767-8771, 8773-8776, 
8778-8780, 8782-8786, 8791-8796, 8798-8799, 8804, 
8809-8812,8814,8816-8818,8828,8830,8834­
8835,8838,8846,8848-8849,8852-8853,8858 

Close Out Report(s) 8698-8700 

Closure (see "RCRA ARARs -- Closure") 

Coastal water(s) 8818 

DefiniJion of 8815 

Coastal zone(s) 8672, 8674, 8816, 8828, 8830, 
8833, 8836 

DefiniJion of 8815 

Coast Guard (see "United States Coast Guard") 

Comment period (see "Public participation 
requirements -- Public comment period") 

Consistency exemption 

Community acceptance (see "Feasibility study -­
Nine criteria -- Community acceptance") 

Community interviews (see "Public participation 
requirements -- Community interview(s)") 

Community relations (see "Public participation 
requirements -- Community relations") 

Community relations coordinator (CRC) (see "Public 
participation requirements - Community Relations 
Coordinator") 

Community relations plan (CRP) (see "Public 
participation requirements -- Community relations 
plan") 

Comparative analysis (see "Feasibility study -­
Alternatives (remedial) - Detailed analysis of ­
Comparative analysis") 

Compliance with ARARs (see "CERCLA section 
121 requirements for selection of remedy -­
Compliance with applicable or relevant and 
appropriate requirements") 

Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980, as 
amended by the Superfund Amendments and 
Reauthorization Act of 1986 (see "CERCLA ") 

Computation of time 8819 

Conceptual site model (see "Remedial 
investigation/feasibility study -- Conceptual site 
model") 

Concurrence (see also "State -- Concurrence") 8669, 
8699,8703,8739,8773,8776-8777,8779,8781­
8783, 8785-8789, 8801, 8808-8810, 8819, 8845, 
8855-8857, 8861-8862, 53 FR 51457-51458 

Conflict of interest (see "Remedial design/remedial 
action - Conflict of interest") 

Consent decree (see "Potentially responsible 
party(ies) -- Settlements -- Consent decree(s)") 

Consistency exemption (see "Removal action(s) -­
Exemptions from statutory limits -- Consistency 
exemption") 
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8798 

Consistent with the NCP 

Consistent with the NCP (see also "Private party 
cleanups" and "Nongovernmental participation") 

CERCLA-qua/ity cleanup 8793-8797, 8858 


Not inconsistent with the NCP 8699, 8794, 

8797, 8799, 8858, 53 FR 51462 


Role of courts in determining 8792, 8794 


Substantial compliance 8792-8795, 8797, 

8858 


Construction Completion category of the NPL (see 
"National Priorities List -- Construction completion 
category") 

Consult/consultation 8f>66, 8669, 8677, 8691, 8697, 

8724,8745,8756-8757,8773,8777,8779-8780, 

8785,8790-8791,8797,8809-8810,8854-8858 


Annual (see "State - Annual consultations 
with EPA") 

Interagency 8f>66, 8669, 8790, 8793, 8809 


Lead/support agency 8677, 8707-8708, 

8724, 8730, 8776, 8780, 8783-8784, 8796, 

8809-8810 


Potentially responsible party/EPA (see also 

"Potentially responsible party(ies)" and 

"Enforcement") 8707, 8858 


Containment (see "Remedies (types of) ­
Containment") 

Containment, countenneasures, cleanup, and disposal 
(see "Discharge of oil -- Containment, 
countermeasures, cleanup, and disposal") 

Contaminant (see "Pollutant or contaminant 
(definition of)") 

Contaminants, multiple (see "Multiple contaminants 
or pathways") 

Contaminated soil and debris (see "RCRA ARARs -­
Land disposal restrictions -- Presumption that BDAT 
is not appropriate for contaminated soil and debris") 

Cost 

Contaminants of concern 8701, 8709, 8713, 8721 


Contiguous zone 8689, 8787, 8814-8815, 8829, 

8857,8861 


Definition of 8815 


Contingency plan(s) (see also "Prewedness 

planning") 8669, 8671, 8673-8674, 8677, 8679, 

8683-8685,8687,8698, 8754, 8771,8813-8815, 

8818, 8826-8828, 8830-8832, 8834-8839, 8847, 

8857,8862,8864 


Federal 8669, 8674, 8684-8685, 8687, 

8836 


Local (LCP) 8674, 8678, 8683-8687, 8826, 

8836-8837 


National (NCP) (see "National Contingency 
Plan(s)," "1985 NCP," "Purpose and 
objectives of the NCP," "Scope of the 
NCP," and "NCP product schedule") 

osc 8673, 8684-8685, 8687, 8814, 8826­
8828, 8830, 8832, 8835-8838, 8862, 53 FR 

51403 ­

Regional 8677-8678, 8682, 8684-8687, 

8788,8814-8816,8818,8826-8827,8830­
8832,8835-8838,8862 


State 8683-8685, 8698 


Contracting (see also "Remedial design/remedial 

action - Recontracting" and "Remedial 

design/remedial action -- Conflict of interest') 8704­
8705, 8735-8736, 8779, 8784-8785 


Contribute to the efficient perfonnance (see 
"Removal action(s) -- Contribute to the efficient 
performance of the remedial action") 

Cooperative agreement(s) (see "State -- Cooperative 
agreement") 

Core Grant Program 8698 


Cost (see also "CERCLA section 121 requirements 
for selection of remedy -- Cost-effectiveness," 
"Feasibility study -- Nine criteria (to evaluate 
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Cost (cont.) Delegation 

alternatives) - Cost," and "Documentation and cost 

recovery") 8668-8669, 8677, 8681-8682, 8687-8688, 

8691, 8694-8697, 8700-8702, 8704-8707, 8712, 

8714-8716, 8718-8719, 8721-8733, 8736-8738, 8740, 

8743,8745, 8747-8748,8750-8751, 8772-8774, 

8777-8780, 8782-8786, 8788, 8790, 8792-8799, 

8801, 8803, 8805-8806, 8811-8812, 8818, 8828­
8829, 8831-8832, 8835, 8838-8839, 8841, 8843­
8847, 8849-8854, 8856-8860 


Capital costs 8727, 8772, 8812, 8850 


Cost-effectiveness, role in determination of 
8726-8729 


Cost-share (see "State - Assurances -­
Cost-share") 

Discount rate 8722 


Net present value 8722, 8850 


O&M cost (see also "Operation and 

maintenance") 8722, 8740, 8850 


Practicability, role in determination of 
8695-8696, 8706, 8729-8730, 8748, 8751, 

8818 


Cost-effective(ness) (see "CERCLA section 121 

requirements for selection of remedy" and 
"Feasibility study - Nine criteria (functional 
categories) -- Cost") 

Cost recovery (see "Documentation and cost 
recovery -- Recovery under CERCLA section 106(b)" 
and "Consistent with the NCP") 

Cost share (see "State -- Assurances - Cost share") 

Countenneasures (see "Discharge of oil -­
Containment, countermeasures, cleanup, and 
disposal") 

Covenant not to sue (see "Potentially responsible 
party(ies) - Settlements -- Covenant not to sue") 

CPF(s) (see "Cancer potency factors") 

CRC (see "Public participation requirements -­
Community Relations Coordinator") 

CRP (see "Public participation requirements -­
Community Relations Plan") 


Credit (see "State - Credit (against cost share)") 


Cumulative Risk (see "Additive risk or additivity") 


Data quality objectives (DQOs) (see _"Remedial 

investigation/feasibility study - Data quality 
objectives") 

Data requirements 8808-8810 


Decision document (see also "Record of decision" 

and "Documenting the decision") 8670, 8705, 8731­
8732, 8757, 8766,8769,8773,8802-8803,8806­
8808 


Deferral policies 8667, 8796-8797, 53 FR 51415 


Applicability to final sites 53 FR 51421 


Cu"ent policies 53 FR 51416 


Definition of 53 FR 51415 


Enforcement orders 53 FR 51419 


Other federal authorities 53 FR 51417 


OversighJ 53 FR 51417 


Purpose of the NPL 53 FR 51415 


Response to comments 8667 


State authorities 53 FR 51418 


Definitions 8671,8814-8819 


Deletion of definitions 53 FR 51400 


(Note: Terms defined in the NCP are included 

as separate entries in this "Index of Key Terms.") 


Delegation 


Of duties of President to federal agencies 
8667-8668, 8674, 8676-8677, 8686, 8688, 

8726-8727,8814,8819 
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Delegation (cont.) 

Of remedy selection authority to states 
8855 


De minimis parties or settlement (see "Potentially 
responsible party(ies) -- Settlements -- De minimis 
parties") 

De minimis risk 8716-8718 


Dense non-aqueous phase liquids (DNAPLs) 8735 


Department of Agriculture (USDA) 8814, 8833, 

8857 


Department of Commerce (DOC) (see also "National 

Oceanic and Atmospheric Association") 8683, 8786­
8788, 8790, 8814, 8834, 8839, 8857, 53FR51460 


Department of Defense (DOD) 8674-8677, 8683, 

8685,8688, 8765,8786,8814,8816,8829,8833, 

8839 


Department of Energy (DOE) 8675-8676, 8683, 

8685-8786,8814,8816,8829,8831,8833 


Department of Health and Human Services (HHS) 

8677, 8814, 8834 


Department of the Interior (DOI) 8765, 8786-8791, 

8814, 8834, 8839, 53 FR 51400 


Department of Justice (DOJ) 8682, 8771, 8814, 

8834 


Department of Labor (DOL) 8679, 8814, 8834 


Department of State (DOS) 8814, 8835 


Department of Transportation (001) 8672, 8674­
8675, 8685, 8765,8814,8833-8834 


Detailed analysis of alternatives (see "Feasibility 
study -- Alternatives (remedial) - Detailed analysis 
of') 

Determination of whether a waste is a hazardous 
waste (see "Testing -- RCRA waste") 

Determinations to initiate response and special 

conditions 8669, 8676, 8708-8709, 8774, 8791, 

8794-8795, 8829, 53 FR 51401 


Dispersants 

Development of alternatives (see "Feasibility study ­
Alternatives (remedial) -- Development of') 

Discharge of oil (see also "Threat of discharge or 

release" and "Release") 8670, 8672-8678, 8680­
8687, 8695, 8740, 8753, 8755-8757, 8759, 8764, 

8766,8774,8786,8788,8790,8792,8798,8808­
8810,8815,8819,8826,8829,8832,8837-8839, 

8857 


Containment, countermeasures, cleanup, 

and disposal 8687, 8810, 8838, 8869 


Definition of 8815 


Discovery or notification (see "Discovery or 
notification") 

Documentalion and cost recovery (see 
"Documentation and cost recovery") 

General pattern of response 8687, 8838 


Oil pollution funds 8674, 8816-8818, 8839 


Preliminary assessment and initiation of 
action 8686-8687,8831,8837 

Size classes of discharge (definition of) 
8818 


Threat of discharge or release of oil (see 
"Threat of discharge or release") 

Discount rate (see "Cost -- Discowit rate") 

Discovery of release 53 FR 51408 


Discovery or notification (see also "Potentially 

responsible party(ies) -- Notice letters") 8669, 8686­
8687, 8692, 8707-8708, 8785, 8787, 8797, 8837, 

8841-8842, 53 FR 51404, 53 FR 51408 


Hazardous substance releases 8698, 8707­
8708, 8795, 8841 


Oil spills 8681, 8686, 880CJ, 8837 


Dispersants 8666, 8669, 8790, 8808-8810, 8814­
8815, 8827, 8830, 8861-8862, 8864-8865, 53 FR 

51471 
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Dispersants (cont.) EHS 

Definition of 8815 


Disposal (see also "RCRA ARARs - Land disposal 

restrictions") 8668-8669, 8687-8691, 8695, 8708, 

8714, 8721, 8725, 8731, 8741, 8755, 8758-8765, 

8813,8816,8818-8819,8830,8832,8836,8838, 

8843, 8849-8851, 8854-8857, 8860, 53 FR 51444 


Disputes 8670, 8731, 53 FR 51458 


ARARs 8731,8745-8746,8773, 8784,53 

FR 51437, 53 FR 51457 


EPA versus state 8746, 8786 


Resolution of 8724, 8731, 8772, 8781­
8782, 8784, 8786, 8789, 8794 


DNAPLs (see "Dense non-aqueous phase liquids") 


IX>C (see "Department of Commerce") 


Docket (see "Federal agencies -- Hazardous waste 

compliance docket") 

Documentation and cost recovery (see also 

"Consistent with the NCP" and "Private party 

cleanups") 8680- 8682, 8687, 8723, 8736, 8797, 

8831-8832, 8838, 8858-8859, 53 FR 51402 


Hazardous substance response 8723, 8831­
8832 


Documentation 8831-8832 


Health effects 53 FR 51402 


Local governments 8858 


Private party cleanups 8792-8799, 

8858-8859 


Recoverable costs 8723, 8792-8795, 

8798-8799, 8803, 8835, 8838-8839, 

8841 


Recovery under CERCLA section 
106(b) (see also "Removal action(s) ­
Actions under CERCLA section 106") 
8670,8680-8682,8687, 8726,8799, 

8858 


Oil spills 8809, 8838 


Documenting the decision (see also "Record of 

decision" and "Decision Document") 8670, 8704­
8705, 8731, 53 FR 51430 


DOD (see "Department of Defense") 


DOE (see "Department of Energy") 


DOI (see "Department of the Interior") 


DOJ (see "Department of Justice") 


OOL (see "Department of Labor") 


OOS (see "Department of State") 


OOT (see "Department of Transportation") 


Dollar and time limitations (see "Removal action(s) ­
- Statutory limits - Time and dollar limits") 

DQ0s (see "Remedial investigation/feasibility 

study - Data quality objectives") 


Drinking water supplies 8717, 8732-8733, 8736, 

8750,8754-8755,8789, 8815-8816,8840,8842 


Definition of 8815 


Dual enforcement standards (see "Enforcement -­

Dual enforcement standards") 

Duties of President delegated to federal agencies (see 
"Delegation -- Of duties of President to federal 
agencies") 

Early notification (see "Potentially responsible 
party(ies) -- Early notification ofPRPs") 

EF/CA (see "Removal action(s) - Engineering 
evaluation! cost analysis") 

Effectiveness (see "Feasibility study -- Nine criteria 
(to evaluate alternatives) -- Long-term effectiveness 
and permanence" and "Feasibility study -- Nine 
criteria (to evaluate alternatives) - Short-term 
effectiveness") 

EHS (see "Extremely haz.ardous substance") 
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Emergency removal Evacuation 

Emergency removal (see "Removal action(s) -­
Emergency removal") 

Emergency exemption (see "Removal action(s) ­
Exemptions from statutory limits - Emergency 
exemption") 

Endangerment assessment (see "Imminent and 
substantial endangerment") 

Enforcement (see also "Potentially responsible 

party(ies)") 8667-8668, 8670, 8675, 8679, 8684, 

8692-8693, 8698, 8735-8736, 8744, 8762, 8765­
8766, 8768, 8773-8777, 8779, 8782-8783, 8785­
8786, 8794, 8797,8817-8819,8831,8833,8839, 

8841, 8843-8845, 8847, 8852-8856, 8860, 53 EB. 

51458-51459 


Administrative order (see "Administrative 
orders") 

Dual enforcement standards 8670, 8785­
8786 


Enforcement agreemenl or orders 8670, 

8720,8736,8774-8775, 8797,8847,8854, 

8860 


EPA strategy on enforcement 8774 


Public participation (see "Public 
participation requirements -- Enforcement 
actions") 

Designating PRPs as access representatives 
(see "Potentially responsible party(ies) -­
Designating PRPs as access 
representatives") 

Environment (definition ot) (see also 

"Environmental") 8815 


Environmental (see also "Environment -- Definition 
of') 

Assessment 8682, 8830 


Fate and transport modeling (see "Fate and 
transport modeling") 

Protection (see Feasibility study -- Nine 

criteria (to evaluate alternatives) -­

Protection of human health and the 

environment" and "CERCLA section 121 

requirements for selection of remedy -­

Protection of human health and the 
environment") 

Risk 870CJ-8710, 8830, 8847 


Environmental Response Team (ER1) 8678, 8814, 

8830 


Environment-based 53 FR 51436 


EPA Radiological Assistance Teams (RATs) 8671, 

8678-8679,8814,8831 


Special notice and moratoria (see 
"Potentially responsible party(ies) -- Special 
notice and moratoria") 

Engineering Evaluation/Cost Analysis (EE/CA) (see 
"Removal action(s) - Engineering Evaluation/Cost 
Analysis") 

Enhancement of remedy (see "State -- Enhancement 
of remedy") 

Entry and access (see also "Access") 8669, 8687­
8688, 8800, 8804, 8806, 8814, 8840, 8858, 53 FR 


Administrative orders for access 8687, 

8858 


EP Toxicity Test (see "Extraction Procedure Toxicity 
Test") 

Equivalent standard of performance waiver (see 
"Applicable or relevant and appropriate requirements 
- Waivers - Equivalent standard ofperformance") 

ERT (see "Environmental Response Team") 

ESD (see "Record of Decision -- Explanation of 
Significant Differences") 

Establishing remedial priorities (see "National 
Priorities List -- Establishing remedial priorities") 

Evacuation 8818, 8829-8830, 8837, 8843 
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Evaluation criteria Feasibility study 

Evaluation criteria (see "Feasibility study -- Nine 
criteria (to evaluate alternatives)") 

Executive Orders 8666, 8671, 8674, 8676, 8679, 

8680, 8731, 8814, 8819, 8832, 8837, 53 FR 51396, 

53 FR 51398, 53 FR 51400 


Exemptions 8667, 8669-8670, 8688-8692, 8696, 

8741,8744,8747,8756,8763,8766, 8773-8774, 

8795,8803-8804,8841,8844 


From statutory limitations on removal 
actions (see "Removal action(s) ­
Exemptions from statuJory limits") 

For federal facilities (see "Federal 
facility(ies) - Exemptions for federal 
facilities") 

Exigencies of the situation (see "Removal action(s) ­
- Applicable or relevant and appropriale 
requirements -- Urgencies of the situation") 

Expectations (see "Remedial investigation/feasibility 
study - Program expectations") 

Explanation of significant differences (ESD) (see 
"Record of Decision -- Explanation of Significant 
Dijjerences") 

Exposure 8680, 8701-8703, 8705-8706, 8708-8713, 

8715-8718, 8720, 8722-8723, 8725-8726, 8729-8730, 

8732-8734,8747-8748,8750-8755,8758,8764, 

8792,8817,8834,8840,8842-8844,8846-8849, 

8851-8852, 8865 


Assessment 8708-8710, 8753, 8860 


Levels 8708-8710, 8712, 8715, 8718, 8753, 

8848-8849,8851 


Pathways 8707, 8709-8710, 8712-8713, 

8715, 8717, 8719, 8726, 8751, 8817, 8829, 

8844, 8848-8849 


Scenario (see also "Remedial investigation ­
- Risk assessment - Reasonable maximum 

exposure scenario") 8710, 8713, 8716-8717 


Extraction Procedure (EP) Toxicity Test 53 FR 

Extremely hazardous substance (EHS) (see also 

"Title ill" and "Superfund Amendments and 

Reauthorization Act of 1986") 8667, 8672, 8686, 

8836-8837 


Facility 8667-8<i68, 8674-8676, 8678, 8686, 8688, 

8690-8693,8698,8706, 8709, 8714,8731-8732, 

8736,8738,8740-8744,8753-8754.~59,8764-
8766,8768, 8772,8774-8775,8785, 8795,8802­
8803,8805,8814-8817,8828-8829,8833,8836­
8837,8839-8844,8847-8855,8859 

Definition of 8689, 8690, 8815, 53 FR 

51403 


Off-shore 8829, 8839 


Definition of 8816 


On-shore 8829, 8839 


Definition of 8817 


Facility-siting laws (see "Siting laws") 

Fact sheet (see "Public participation requirements -­
Remedial design/remedial action -- Fact sheet") 

Fate and transport modeling 8709 


FCO (see "Federal Coordinating Officer•) 

Feasibility study (FS) (see also "Remedial 

investigation" and "Remedial investigation/feasibility 

study") 8668, 8670, 8684, 8687, 8700, 8702-8709, 

8711-8716, 8718-8719, 8721-8724, 8728-8730, 8775, 

8793,8801, 8812,8814-8815,8817,8828,8846­
8848, 8850-8851, 8854-8856, 8860 


Alternalives (remedial) 8615, 8686, 8694, 

8711-8717-8720, 8722, 8724-8728, 8730­
8731, 8747, 8775-8776, 8778,8793-8794, 

8804-8805, 8811-8812, 8815, 8817-8819, 

8832,8837,8843,8846-8852,8855-8856, 

8863-8865 


Detailed analysis of 8669, 8701, 8707, 

8715, 8719, 8723, 8731, 8747, 8757, 

8776, 8793, 8812, 8815, 8847-8849, 

8851, 8855-8856, 53 FR 51428 
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Feasibility study (cont.) 

Comparative analysis 8712, 

8849, 8855-8856 


Development of 8701, 8711, 8713­
8715, 8727, 8731, 8747, 8775, 8777, 

8782, 8787, 8848, 53 FR 51426 


Nine criJeria (see entries below under 
this heading, "Nine criteria (to 
evaluate alternatives)" and "Nine 
criteria (functional categories)") 

No-action (see also "Ground water -­

Restoration -- Natural attenuation") 

8680,8701, 8710-8712,8715,8732, 

8748-8749, 8798, 53 FR 51427 


Preferred 8711, 8714, 8722, 8724­
8725, 8730-8731, 8850-8851, 8855 


Range of 8701, 8704-8705, 8708, 

8711-8712, 8714-8715, 8720, 8723­
8725, 8727-8729, 8731-8732, 8793, 

8848-8849 


Screening of 8700, 8702-8703, 8706, 

8711-8712, 8714-8715, 8717, 8719­
8720, 8722-8730, 8739, 8775-8776, 

8794,8801,8804,8815,8849,8856, 

53 FR 51426-51427 


Definition of 8815, 53 FR 51399 


Nine criteria (to evaluate alternatives) 
8669-8702, 8706, 8711-8712, 8719-8732, 

8743, 8776, 8778, 8801, 8849-8851 


Community acceptance 8712, 8719, 

8723-8725, 8730-8731, 8850-8851 


Compliance with ARARs (see also 

"Applicable or relevant and appropriate 

requirements") 8712, 8719-8720, 

8724-8728, 8731, 8795, 8849-8851 


Cost 8702,8706,8712,8719, 8722­
8732, 8793, 8801, 8811-8812, 8850­
8851, 53 FR 51427-51428 


Feasibility study (cont.) 

Implementability 8712, 8719, 8722, 

8724-8725, 8727, 8731-8732, 8850­
8851 


Long-term effectiveness and 

permanence 8688-8669, 8701-8702, 

8712,8719-8720,8722,8725,8727­
8729,8731-8732,8778, 8788,8795, 

8801, 8849-8851 


Protection of human health and the 

environment 8702, 8712, 8719-8720, 

8724-8728,8731,8849-8851 


Reduction of toxicity, mobility, or 

volume through treatment (see also 

"CERCLA section 121 requirements 

for selection of remedy") 8669, 8701­
8702, 8712, 8719-8725, 8727-8729, 

8731-8732, 8778,8849-8851 


Short-term effectiveness 8712, 8719­
8722, 8724-8725, 8727-8728, 8731­
8732, 8850-8851 


State acceptance 8712, 8719, 8723­
8726, 8730-8731, 8850-8851 


Nine criteria (functional categories) 8669­
8702, 8719, 8723-8732,8850-8851 


Modifying criteria 8669, 8719, 8723­
8724, 8729-8731, 8850-8851 


Primary balancing criteria 8669, 

8719, 8723-8726, 8728-8731,.8850­
8851 


Threshold criteria 8669, 8719, 8723­
8726, 8728-8729, 8731, 8810, 8850­
8851 


Remediation goals (see "Remedial 
investigation/feasibility study -- Remediation 
goals" and "Cleanup goals, levels, and 
standards") 

Risk assessment (see "Remedial 
investigation - Risk assessment" and 
"Remedial investigation -- Baseline risk 
assessment") 
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Federal agencies 

Federal agencies (see also "Federal facility(ies)") 
8666-8667, 8669-8671, 8673-8684, 8689, 8693-8694, 
8716-8718,8724,8736,8741,8750,8774-8776, 
8786-8789, 8802, 8811, 8832-8835, 53 fR 51394­
51406, 53 fR 51412-51414, 53 fR 51417, 53 fR 
51436, 53 fR 51450, 53 fR 51455, 53 fR 51460, 
53 fR 51464-51467, 53 fR 51471-51472 

Additional responsibilities and assistance 
8669,8676, 8683,8773-8774,8832-8835 

Capabilities 53 fR 51402 

General organization concepts 8671, 8819 

Hazardous waste· compliance docket 8668, 
8676-8677 

Participation 8667, 8682-8683, 8724, 
8832-8835 

Federal Coordinating Officer (FCO) 8814, 8829, 
8833 

Federal Emergency Management Agency (FEMA) 
8683,8685,8814,8829-8830,8833,8835,8843 

Federal facility(ies) 8666-8668, 8674, 8676-8677, 
8684, 8689-8690, 8693, 8695, 8698-8699, 8706, 
8731,8774-8775,8802,8841,8844-8845,8851, 
8854, 8859, 8864, 53 fR 51395, 53 fR 51405 

Administrative record requiremenlS (see 
"Administrative record -- Federal facilities'') 

Applicability ofNCP (see also "Authority 
for and applicability of the NCP") 8874­
8875, 53 fR 51458 

Exemptions for federal facilities 8774 

lnteragency agreements (IAGs) 8668, 8674, 
8731 

Joint selection of remedy 8851 

State involvement (see "State -- Federal 
facilities and states") 

Subpart K 8666-8667, 8671, 8683-8684, 
8774-8775, 8813 

Fund 

Federal-lead 8749, 8776, 8780, 8784, 8819, 8828, 
8835,8843-8844,8853 

Federally permitted release 53 fR 51400 

Federal Radiological Emergency Response Plan 
(fRERP) 8829, 8833 

Federal trustees designation (see "Tnistees for 
natural resources - Designation or and "Trustees 
for natural resources - Federar) 8707-8708, 8814, 
8819,8830,8857 

Federal water quality criteria (FWQC) (see 
"Applicable or relevant and appropriate requirements 
- Federal water quality criteria" and "Water quality 
criteria") 

fEMA (see "Federal Emergency Management 
Agency") 

Field sampling plan (see "Project plans - Sampling 
and analysis plan -- Field sampling plan") 

Fmal remedy selection (see "Selection of remedy") 

First federal official 8677, 8829 

Definition of 8815 

Five-year review 8699-8701, 8725, 8730-8731, 
8757, 8851-8852, 53 fR 51430 

"Freezing" ARARs (see "Applicable or relevant and 
appropriate requirements - Newly promulgated or 
modified requirements") 

fRERP (see "Federal Radiological Emergency 
Response Plan") 

FS (see "Feasibility study") 

Fund (see also "Fund-financed" and "Non-Fund­
financed") 8674,8677,8681,8695-8698,8737­
8739, 8747, 8749-8750, 8814-8819, 8828-8829, 
8832,8834, 8838-8841,8843-8847,8850,8852-8859 

Definition of 8815 
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Fund-balancing waiver 

Fund-balancing waiver (see "Applicable or relevant 
and appropriate requirements -- Waivers - Fund­
balancing") 

Fund-financed 8667, 8669, 8674, 8677, 8681, 8690, 
8694-8699, 8723, 8729, 8735-8736, 8739-8740, 
8749-8750, 8766, 8773-8774, 8776-8780, 8782-8787, 
8797,8817,8843-8844,8846,8850,8852-8856, 
8858 

Fundamental alteration of remedy (see "Record of 
decision -- Amendment to") 

Funding 8674, 8676, 8683, 8693, 8695, 8697, 8698, 
8707, 8774, 8778-8780, 8791, 8798-8799, 8811, 
8839,8841, 8853,8859 

Mixed funding (see "Potentially responsible 
party(ies) -- Settlements -- Mixed funding") 

Oil pollution funds (see "Discharge of oil -­
Oil pollution funds") 

FWQC (see "Applicable or relevant and appropriate 
requirements - Federal water quality criteria") 

General organization concepts (see "Federal agencies 
-- General organization concepts") 

General pattern of response (see "Discharge of oil -­
General pattern of response") 

Goal (see "Remedial investigatioo/feasibility study -­
Program goal" and "Remedial 
investigation/feasibility study -- Remediation goals" 
and "Cleanup goals, levels, and standards") 

Good faith offer (see "Potentially responsible 
party(ies) -- Negotiations with PRPs -- Good faith 
offer") 

Grants (see "Core Grant Program," "Public 
participation requirements -- Technical assistance 
grants," and "Delegation") 

Greater risk to human health and the environment 
waiver (see "Applicable or relevant and appropriate 
requirements - Waivers - Greater risk to human 
health and the environment") 

Ground water 

Ground water 8695-8696, 8702, 8705, 8708, 8710, 
8713, 8715-8717, 8723, 8727, 8732-8739, 8743­
8744, 8747, 8750, 8752-8757, 8765-8766, 8774, 
8778,8789, 8815-8816,8834,8846-8848,8852­
8853, 8865 

Cleanup levels (see also "Oeanup 
goals/levels/standards") 8701, 8709, 8716­
8718, 8724, 8733-8734, 8784 

Alternate concentration limits (ACLs) 
8699,8715, 8732, 8753-8754,8765, 
8848 

Maximum contaminant levels and 
maximum contaminant level goals (see 
"Applicable or relevant and appropriate 
requirements -- Maximum contaminant 
levels" and "Applicable or relevant and 
appropriate requirements - Maximum 
contaminant level goals") 

Definition of 8815 

Guidelines for ground water classification 
(i.e., Class/, II, or Ill well) 8732-8733, 
8753 

Management of migration 8703-8705, 
8710, 8734-8735, 8816-8818, 8842-8846, 
8848 

Definition of 53 FR 51399 

Policy 8670,8717,8732,8744,8754 

Poinl of compliance (see "Points of 
compliance -- Ground water") 

Protection Strategy 8732-8733, 8750, 53 
FR 51433 

Restoration 8669, 8734-8737, 8750, 8752­
8755, 8765, 8772, 8778, 8811-8812, 8832, 
8846,8849,8852,8854,8858 

Cleanup levels (see entry above under 
this heading, "Cleanup ·levels") 
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Ground water (cont.) 

Measures (see "Operation and 
maintenance - Ground water 
restoration measures") 

Methods 8732, 8736-8737, 8743 


Natural atteTIJ.IQtion 8706, 8733-8735, 

8753,8757-8758,8768, 8771,8773 


Timeframe 8705, 8732, 8734, 8774, 

8849 


Ha7.ard Ranking System (HRS) (see also "National 

Priorities List" and "Non-NPL site") 8668, 8699, 

8781,8801,8805,8814-8815,8844-8846,8854· 

8855, 53 FR 51413-51414 


Definition of 8816 


Ha7.ardous substance (definition of) (see also 

"Pollutant or contaminant (defmition ot)") 8816 


Ha7.ardous waste detennination (see "Testing -­
RCRA waste") 

Ha7.ardous waste management facility 8674, 8725 


Ha7.ardous Waste Treatment Council petition 8691 


Health and safety plan (see also "Project ·plans -· 

Health and safety plan") 8707 


Health assessment(s) (see also "Agency for Toxic 

Substances Disease Registry - ATSDR health 

assessments") 8667, 8681, 8709, 8723, 8800, 8832, 

8834, 8840, 8860, 53 FR 51402, 53 FR 51407 


Health-based requirement(s) 53 FR 51436 


Health effects study 8681, 53 FR 51402 


HHS (see "Department of Health and Human 

Services") 


HRS (see "Ha7.ard Ranking System") 


Human health and the environment (sec "CERCLA 

section 121 requirements for selection of remedy ­
Protection of human health and the environment" 
and "Feasibility study - Nine criteria (to evaluate 

Indian Tribe 

alternatives) - Protection of human health and the 
environment") 

Hybrid closure (see "RCRA ARARs -- Closure ­
Hybrid closure") 


IAG (see "Interagency Agreement") 

Identification of applicable or relevant and 
appropriate requirements (see "Applicable or relevant 
and appropriate requirements -- Identification of') 

Imminent and substantial endangennent 8675, 8677, 

8709-8710,8803,8814,8817,8829,8839,8842, 

8860, 53 FR 51467 


Endangerment assessment 8675, 8677, 

8709-8710 


Implementability (see "Feas1bility study - Nine 

criteria (to evaluate alternatives) ­
Implementability") 


· Incident-specific teams 8671-8673, 8680, 53 FR 

51401 


Incineration (see "Remedies -- Treatment (or 

treatment technology) - Incineration") 


Inconsistent application of state requirements waiver 
(see "Applicable or relevant and appropriate 
requirements -- Waivers -- Inconsistent application 
of state requirements") 

Index (i.e., Table of Contents) 


Preamble to final NCP 8669 


NCP distribution table 53 FR 51397 


Final NCP rule 8813 


Indian tribe 8698, 8741, 8745-8747, 8766, 8775, 

8778, 8780, 8786-8789, 8792, 8794, 8797-8799, 

8804,8816,8818-8819,8827,8835,8845,8853· 

8855, 8857-8858, 53 FR 51401 


Definition of 8816 


Involvement during response 8668-8671, 

8673,8686, 8730, 8779-8780 
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Indian tribe (cont.) Liability 

Treated as states 8733, 8780, 53 FR 51398 


Applicability of state invo/vemenl 

requirements 53 FR 51456 


Tribal laws as ARARs (see "Applicable or 
relevant and appropriate requirements -­
Indian tribe (or tribal) laws as ARARs") 

Trustees for natural resources under 
CERCLA (see "Trustees for natural 
resources - Indian tribe") 

Infonnation repository (see also "Administrative 

record" and "Public participation requirements -­

Information repository") 8755, 8766, 8768, 8771, 

8773, 8844, 8846-8847, 8851-8852, 8858, 53 FR 

51465 


Initiation of action 8686-8687, 8704-8705, 8775, 

8777,8782,8806-8807,8829,8846 


Injunction/injunctive relief 8746, 8803, 8858 


Inland water(s) 8787, 8816, 8818, 8834 


Definition of 8816 


Inland zone 8672, 8816, 8828, 8833 


Definition of 8816 


Innovative technologies (see "Remedies -- Treatment 
(or treatmenl technology) - Innovative") 

Institutional controls (see "Remedies -- Institutional 
comrols") 

lnteragency Agreement (IAG) (see also "Federal 

facilities -- Interagency agreemenls") 8698, 8731, 

8832,8839 


Interim action/measure/remedy (see "Remedies -­
Interim") 

Interviews (see "Public participation requirements -­
Community inlerview( s )") 

Investigation-derived waste (see "Wastes -­
Investigation-derived waste") 

Joint inspection (see "State - Joint inspection with 
EPA") 

Judicial review (see also "Administrative record -­

Judicial review of administrative record") 8663, 

8803, 8807 


Land disposal restrictions (LDRs) (see "RCRA 
ARARs -- Land disposal restrictions") 

Landfill closure (see "RCRA ARARs -- Closure -­
Landfill closure") 

Land use (see "Remedial investigation -- Risk 
assessmenl -- Land use") 

LCP (see "Contingency plan(s) -- Local") 

LDRs (see "RCRA ARARs - Land disposal 
restrictions") 

Lead agency 8667-8669, 8674, 8676-8677, 8679­
8681, 8688, 8690-8692, 8694,8696-8697,8704, 

8706-8708, 8711-8712, 8715-8716, 8720, 8723-8724, 

8727,8730-8731,8733, 8776-8777, 8779-8784, 

8789-8792,8795-8796,8798,8800-8808, 8810,8816 


Definition of 8668, 8816, 53 FR 51398 


State as (see "State -- Lead agency, state 
as") 

Lead authorized official 8789 


Lead trustee (see "Trustees for natural resources ­
Lead trustee") 

LEPCs (see "Local Emergency Planning 
Committees") 

Level of remediation (see "Remedial 
investigation/feasibility study - Remediation goals" 
and "Cleanup goals, levels, and standards") 

Liability 8666, 8687, 8691-8693, 8708, 8736, 8757, 

8768,8779, 8786,8788,8793-8794,8802,8807­
8808,8838,8858-8859 


Release from liability 8691, 8798, 8859 


Standard of liability 8798, 8858-8859 
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Limitations on response Miscellaneous oil spill control agent 

Limitations on response (see "Response action -­
Limitations on") 

Listing sites in CERCLIS (see "CERCLIS - Listing 
sites in CERCUS") 

Local contingency plan (LCP) (see "Contingency 
plan(s) - Local") 

Local emergency planning committees (LEPCs) 
8667, 8671-8674, 8678, 8682, 8684-8686, 8693, 
8814,8827,8836,8842 

Local emergency response plans 8669, 8682, 8684­
8686, 8693, 8826-8827, 8832, 8836-8837 

Local governments (see also "State and local 
participation in response") 8671-8674, 8677-8679, 
8684-8685,8706,8733,8738,8775,8789,8812, 
8814,8819,8826-8829,8833,8835,8839,8858­
8859 

Reimbursement for response costs 8798­
8799, 8858-8859, 53 !:R 51411 

Requirements as TBCs (see "To-be­
considereds") 

Local participation (see "State and local participation 
in response") 

Location-specific ARARs (see "Applicable or 
relevant and appropriate requirements -- Types of 
ARARs") 

Long-tenn effectiveness and pennanence (see 
"Feasibility study - Nine criteria (to evaluate 
alternatives) - Long-term effectiveness and 
permanence") 

LTRAs (see "Long-term response (or remedial) 
actions") 

Maintenance measures (see "Remedies -- Source 
control - maintenance measures," "State -­
Assurances -- Operation and Maintenance," and 
"Operation and maintenance") 

Management of migration (see "Ground water ­
Management of migration") 

Management principles (see "Remedial 
investigation/feasibility study -- Program 
management principles") 

Material Safety Data Sheet (MSDS) (see "Title ill -­
Material safety data sheet") 

Maximum contaminant levels {MCLs) (see 
"Applicable or relevant and appropriate requirements 
- Maximum co111aminant levels and Maximum 
contaminant level goals") 

Maximum contaminant level goals (MCLGs) (see 
"Applicable or relevant and appropriate requirements 
- Maximum contaminant levels and Maximum 
contaminant level goals") 

Maximum extent practicable (MEP) (see "CERCLA 
section 121 requirements for selection of remedy ­
Permanent solutions and treatment to the maximum 
extent practicable") 

MCL(s) (see "Applicable or relevant and appropriate 
requirements - Maximum contaminant levels") 

MCLG(s) (see "Applicable or relevant and 
appropriate requirements - Maximum contaminant 
level goals") 

Long-term management controls (see also "Operation 
and maintenance," "Remedies -- Source control ­
Maintenance measures," and "State - Assurances -­
Operation and maintenance") 8700-8701, 8706, 
8720,8722-8723,8727-8728,8848 

Long-term response (or remedial) actions (L1RAs) 
8667,8698-8700,8774, 8806,8843 

Low-level threat (see "Threats") 

MEP (see "CERCLA section 121 requirements for 
selection of remedy -- Permanent solutions and 
treatment to the maximum extent possible") 

Mining waste (see "Wastes -- Mining waste") 

Miscellaneous oil spill control agent 8808-8809, 
8816,8861-8862,8864 

Definition of 8816, 53 FR 51399 
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Mixed funding National System for Emergency Coordination 

Mixed funding (see "Potentially responsible 
party(ies) -- Settlements -- Mixed funding") 

Mobility (see "Feasibility study -- Nine criteria (to 
evaluate alternatives) -- Reduction of toxicity, 
mobility, or volume through treatment") 

Modifying criteria (see "Feasibility study -- Nine 
criteria (functional categories) - Modifying 
criteria") 

Moratoria (see "Potentially responsible party(ies) -­
Special notice and moratoria") 

MSDS (see "Title ID -- Material safety data sheet") 

Multiple contaminants or pathways (see also 

"Additive risk or additivity" and "Risk range") 

8701,8712-8713,8715,8717,8719,8729,8750­
8751, 8753, 8848 


Multi-regional response (see "Response action -­
Multi-regional") 

Municipal landfills (see also "RCRA ARARs -­

Closure -- Landfill closure') 8704, 8714, 8725, 

8749, 8812 


National capacity variance (see "Variances -­
National capacity variance') 

National Contingency Plan(s) (NCP) (see also "1985 

NCP," "Purpose and objectives of the NCP," "Scope 

of the NCP," and "NCP product schedule") 8668­
8671, 8673, 8679-8680,8682,8692, 8754,8771, 

8815-8816,8818,8827,8862 


National Emission Standards for Hazardous Air 

Pollutants (NESHAPs) 53 FR 51447 


National Institute for Occupational Safety and Health 

(NIOSH) 8814 


National Marine Sanctuary ecosystems 8683-8684 


National Oceanic and Atmospheric Administration 
(NOAA) (see also "Department of Commerce") 
8678-8679,8788,8790, 8809,8814,8830 

National Priorities List {NPL) (see also "Non-NPL 

site" and "Hazard Ranking System") 8666-8671, 


8676-8677. 8680, 8682-8683, 8692-8694, 8698-8700, 

8702,8704,8706,8709,8732,8737, 8774,8776­
8777, 8779-8783, 8786, 8796-8797, 8799, 8801, 

8805-8807,8812,8814-8816, 8828,8834,8840, 

8842-8843, 8845-8847, 53 FR 51414 


Construction completion category 8699­
8700, 8704-8705, 8712, 8~0 


Defe"al from (see "Deferral policies") 

Definition of 8816 


Deletion from 8689-8700, 8702, 8706, 

8845-8846, 53 FR 51414 


Establishing remedial priorities 8687, 

8698, 8845, 53 EB 51414 


Listing procedures 8845, 53 FR 51414 


Public participation (see "Public 
participation requirements -- NPL process 
(listing and deletion)") 

Purpose of the NPL 8845, 53 EB 51415 


Recategorizing sites 8699-8700, 8845, 53 

FR 51415 


Removal actions at (see "Removal 
action(s) - NPL sites, removal actions at") 

National Response Center (NRC) 8667, 8669, 8671­
8672, 8675-8677, 8683-8684, 8686, 8693,8795, 

8797,8814,8827-8831,8835,8837-8838,8841­
8842, 8858 


National Response System Concepts flow diagram 

8821 


National Response Team (NRT) 8666, 8668-8669, 

8671-8672, 8675-8678, 8680-8683, 8685, 8814-8815, 

8819-8820,8826-8830,8834-8836,8864, 53FR 

51414 


National Strike Force {NSF) 8678, 8814, 8830-8831 


National System for Emergency Coordination 53 FR 

51403 
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Natural attenuation 

Natural attenuation (see "Ground water -­
Restoration -- Natural attenuation") 

Natural resource(s) (see also "Trustees for natural 
resomces") 8666, 8669-8670, 8678-8679, 8681­
8685, 8687, 8694, 8704, 8707-8708, 8715, 8720, 
8722-8723,8786-8792,8795,8814-8816,8819, 
8826,8829-8831,8834,8838,8842,8847,8857­
8858, 8861, 53 FR 51408 

Claims (limits on Fund use) (see also 
"Claims - Natural resource damages") 
8707-8708, 53 FR 51461 

Contiguous 8789 

Damage assessments 8682-8683, 8707­
8708, 8786-8787, 8789-8791, 8795, 8809­
8810,8842, 8847,8857-8858 

Response actions 8682-8683, 8707-8708, 
8838 

Restoration of 8789 

Naturally occurring substances (see "Response action 
- Limitations on - Naturally occurring substances") 

Navigable waters (see also "Non-navigable waters") 
8668,8671,8814-8817,8829,8857,8861 

Definition of 8816 

NCP (see "National Contingency Plan(s)") 

NCP Product Schedule (see also "National 
Contingency Plan(s)," "Purpose and objectives of the 
NCP," "Scope of the NCP," and "1985 NCP") 
8808-8810,8861-8862,8864 

Negotiations (see "Potentially responsible party(ies) ­
- Negotiations with PRPs") 

NESHAPs (see "National Emission Standards for 
Haz.ardous Air Pollutants") 

Net present value (see "Cost -- Net present value") 

Newly promulgated or modified requirements (see 
"Applicable or relevant and appropriate requirements 
- Newly promulgated or modified requirements") 

Notice of availability 

NFRAP (see "CERCLIS - No further response 
action planned") 

Nine criteria (see "Feasibility study - Nine criteria 
(to evaluate alternatives)" and "Feasibility study -­
Nine criteria (functional categories)") 

1985 NCP (see also "National Conti~gency Plan(s)," 
"Purpose and objectives of the NCP," "NCP Product 
Schedule," and "Scope of the NCP") 8684-8685, 
8698-8708, 8711-8712, 8719, 8723-8724, 8726-8728, 
8741,8747, 8775,8777,8787, 8789, 8792, 8794­
8795, 8811-8812 

NIOSH (see "National Institute for Occupational 
Safety and Health") 

No-action (see "Feasibility study - Alternatives 
(remedial) -- No-action" and "Ground water -­
Restoration - Natural attenuation") 

No Further Response Action Planned (NFRAP) (see 
"CERCLIS - No further response action planned") 

Noncarcinogens (see also "Carcinogens") 8711­
8713, 8745, 8750, 8752, 8848 

Noncontiguous facilities (see "On-site -­
Noncontiguous facilities" and "Natural resources ­
Contiguous") 

Non-Fund-financed (see also "Fund" and "Fund­
financed") 8669, 8695-8696, 8776-8777, 8779-8780, 
8782-8783,8828,8845,8854-8856 

Nongovernmental participation (see also "Private 
party cleanups," "Person(s)," and "Consistent with 
the NCP") 8669, 8684, 8793, 8835, 53 FR 51403 

Non-navigable waters (see also "Navigable waters") 
8817 

Non-NPL site (see also "National Priorities List" and 
"Haz.ard Ranking System") 8667, 8676, 8689, 8694, 
8698,8783, 8796,8816,8843 

Non-time-critical (see "Removal action(s) -- Non­
time-critical") 

Notice of availability 8766, 8772, 8805-8807, 8844, 
8846,8851-8852,8855,8860-8861 
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Notice of availability (cont.) On-scene coordinator 

Administrative record (see "Administrative 
record - Availability of') 

Proposed plan (see "Proposed plan ­
Availability of') 

Notification 8741, 8746, 8767, 8769, 8775, 8781, 

8785-8792, 8795, 8801, 8805-8808, 8842, 8847, 

8857, 53 fR 51408 


And communications 8669, 8672, 8675­
8676, 8741, 8828, 53 FR 51401 


Notice letters (see "Potentially responsible 
party(ies) - Notice letters") 

Of natural resource trustee (see "Trustees 
for nabmll resources - Notification of') 

Of potentially responsible parties (see 
"Potentially responsible party(ies) - Early 
notification ofPRPs" and "Potentially 
responsible party(ies) - Notice letters") 

Of states (see "Potentially responsible 
party(ies) - Negotiations with PRPs ­
Notice to states") 

Or discovery (see "Discovery or 
notification") 

Out-of-state transfer of CERCLA wastes 
(see "Transfer of Superfund waste - Out-of­
state} 

Reportable quantity (see "Reportable 
quantity") 

Not inconsistent with the NCP (see "Consistent with 
the NCP - Not inconsistent with the NCP") 

NPL (see "National Priorities List") 

NRC (see "National Response Center" and "Nuclear 
Regulatory Commission") 

NRT (see "National Response Team") 

NSF (see "National Strike Force") 

Nuclear Regulatory Commission (NRC) 8683, Ssl4, 

8817, 8835 


Number and gender (as used in the NCP) 8819 


O&M (see "Operation and maintenance") 

Occupational Safety and Health Act (OSHA) 

programs (see also "Worker Health and Safety") 

8679-8680, 8831 


Office of Management.and Budget (OMB) Circular 

A-94 8722-8723 


Offshore facility (see "Facility - Off-shore") 

Off-site (see also "State - Assurances - Off-site 

facility compliance") 8689, 8691-8692, 8701, 8737, 

8756,8758,8817-8818,8840,8842-8845,8850, 

8860 


Preference against off-site disposal without 

treatment 8695, 8714-8715, 8725, 8731, 

8818, 8851 


Procedures for planning and implementing 

off-site response actions 8666 


Requirements for off-site transfer 8667­
8668, 8725, 8731, 8756, 8842, 8844-8845, 

8860 


Oil 8666, 8672, 8675-8677, 8680-8681, 8683-8687, 

8697,8774,8786,8788,8790,8792, 8808-8810, 

8813-8819,8826,8828-8830,8835-8839,8857, 

8861-8862,8864-8865 


Definition of 8816 


Oil pollution funds (see "Discharge of oil - Oil 
pollution funds") 

Oil spill (see "Discharge of oil") 

Oil spill control agent 8809 


OMB Circular A-94 (see "Office of Management 
and Budget Circular A-94") 

On-scene coordinator (OSC) (see also "Removal 
action(s)" and "Special teams and other assistance 
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51401 

On-scene coordinator (cont) 

available ro OSCslRPMs") 8672-8673, 8818, 53 FR 


Definition of 8816, 53 FR 51398 


General responsibilities 8671, 8674, 8693, 

8789-8792, 8795, 8808-8810, 8816, 8820, 

8826-8839 


Predesignated OSC 8675-8676, 8678, 

8686-8687,8693,8697,8815-8816,8818, 

8826, 8828-8829, 8837 


OSC reports 8669, 8681-8682, 8806-8807, 

8832, 8838, 8857, 53 FR 5140'2, 53 FR 

51410 


On-shore facility (see "Facility- On-shorej 

On-site 8667, 8671, 8684, 8688-8692, 8701, 8706, 

8725,8738,8741-8742,8747,8750,8755-8760, 

8762,8777,8806-8807,8830-8831,8840,8842­
8844, 8850, 8860-8861 


Definition of 8817, 53 FR 51406-51407 


Permit exemption (see also "Testing -

Treatability testing") 8688-8692, 8840, 53 

FR 51407 


Noncontiguous facilities 8690-8691, 53 FR 

51407 


Operable unit (see also "Remedies - Interim," 

"Applicable or relevant and appropriate requirements 

- Waivers - Interim measures," and "Operation and 

maintenance - Temporary or interim measures") 

8671, 8704-8708, 8713, 8731, 8738-8739, 8750, 

8759,8846-8847 


Bias for action (see "Remedial 
investigation/feasibility study - Program 
management principles - Bias for action") 

Definition of 8817, 53 FR 5139<J 


Threshold for Fund-balancing waiver (see 
"Applicable or relevant and appropriate 
requirements -- Waivers - Fund­
ba/ancing") 

OU 

Operational and functional 8'736-8737, 8739-8740, 

8778,8811,8853-8854 


Operation and maintenance (O&M) (see also "Long­

tenn management controls," "Remedies - Source 

control - Maintenance measures," and "State ­
Assurances - Operation and maintenance") 8668, 

869<J-8700,8706,8720,8722,8727-8729,8735­
8740, 8756-8757, 8m-8778, 8797-8798, 8814, 

8850, 8852, 8858, 53 FR 51453 


Cost-share (see also "State - Assurances ­
Cost-sharej 8777-8778, 8854 


Definition of 8817, 53 FR 51399 


Ground water restoration measures 8736­
8738, 8753, 881l,8834, 8853-8854, 53 FR 

51454 


Reporting and recordkeeping 8736, 8740, 

8756-8757, 8811 


State assurance of (see "State - Assurances 
- Operation and maintenance") 

Temporary or interim measures (see also 

"Remedies - Interim" and "Applicable or 

relevant and appropriate requirements ­
Waivers - Interim measures") 8669, 8699, 

8738 


Opportunity to concur (see "Concurrence") 

Oral reference doses (see "Reference doses") 

OSC (see "On-scene coordinator") 

OSC contingency plans (see "Contingency plan(s) ­
·osC"J 

OSC reports (see "On-scene coordinator - OSC 

reports") 


OSHA programs (see "Occupational Safety and 

Health Act (OSHA) programs") 


Other persons (see "Private party cleanups" and 

"Person(s)") 


OU (see "Operable Unit") 
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Oversight 

Oversight 8834 

Lead agency oversighJ of support agency 
8704,8735,8769,8776,8781-8782,8841, 
8847 

Of conlractors 8735-8736 

OfPRPs (see "Potentially responsible 
party(ies) - Oversight ofPRPs") 

Of response action 8692, 8796 

Of states 8775-8776, 8853 

OSC oversight (see "On-scene coordinator ­
General responsibilities") 

Owner/operator 8667, 8687-8689, 8698, 8764, 8797, 
8842 

PA (see "Preliminary assessment") 

Pathway(s) (see "Exposure - Pathways") 

PCBs (see "Polychlorinated biphenyls") 

Pennanence or pennanent solutions (see "Feasibility 
study - Nine criteria (to evaluate alternatives) -­
Long-term effectiveness and permanence" and 
"CERCLA section 121 requirements for selection of 
remedy - Permanent solutions and treatment to the 
maximum extent practicable") 

Permits (see also "Applicable or relevant and 
appropriate requirements - Substantive versus 
administrative requirements" and "On-site - Permit 
exemption") 8669, 8674, 8686, 8688-8692, 8697, 
8698,8706,8714,8741,8756-8757,8760,8762, 
8764-8765,8841,8850,8855,8858 

Person(s) (see also "Private party cleanups") 8668, 
8672,8675,8676,8686,8690,8693, 8752,8761, 
8769,8771,8773,8788-8789,8792,8795-8798, 
8814,8817,8828-8829,8831,8835-8837,8839­
8842,8844-8845,8850,8857-8861 

Definition of 8817 

Petitions (see "Preliminary assessment - Citizens' 
petitions") 

Population 

Placement (see "RCRA ARARs - Land disposal 
restrictions - Placement") 

Planning 

And coordination structure 8669, 8673, 
8684-8685, 8836 

And preparedness 86(,6, 8671-8672, 8684­
8685, 8814, 8819, 8826, 8828, 8835, 53 FR 
51403 

Planning period (see "Removal actions ­
Planning period") 

Procedures for planning and implementing 
off-site response actions (see •Off-site ­
Procedures for planning and implementing 
off-site response actions") 

Points of compliance 8713 

Air and surface water 8713, 8753 

Ground water 8713, 8753-8754 

Remote location 8734, 8753-8754 

Several sources in close geographical 
proximity 8753~8754 

Point of departure (see "Risk range - Point of 
departure") 

Political subdivisions 8798-8799, 8854-8857, 8859 

Pollutant or contaminant (definition of) (see also 
"Ha7.3ldous substance (definition of)") 8817, 53 FR 
51407 

Pollution report (Polrep) 8674, 8678, 8682, 8818, 
8827, 8830 

Polrep (see "Pollution report") 

Polychlorinated biphenyls (PCBs) 8704, 8725, 8748, 
8764-8765 

Population 8686, 8691, 8722, 8768, 8837, 8842, 
8855 
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Population (cont.) 

Factor in determining cleanup levels 8713, 

8717-8718,8734,8848 


Post-removal site control (see "Removal action ­
Post-removal site control" and •Operation and 
maintenance") 

Potentially respoDS1ole party(ies) (PRP) (see also 

"Enforcement") 8667, 8674-8675, 8678-8681, 8686, 

8691, 8695-8696, 8705, 8707, 8711, 8716, 8720, . 

8723-8724,8735-8736,8739,8745!8748,8750, 

8757,8762, 8767-8769,8772-8773,8777,8781­
8783,8785, 8788,8794,8796-8798,880()..8802, 

8804,8807, 8811,8815,8817,8829,8831,8835, 

8837-8838, 8840-8845, 8847, 8853-8854 


Designaling PRPs as access represenlalives 
8687-8688 


Early notification ofPRPs 8694, 8775, 53 

FR 51432 


Negotiations with PRPs 8668, 8716, 8724, 

8757, 8771, 8773-8774, 8785-8786, 8789, 

8791-8792,8847,8854,8856-8858 


Good faith offer 8774 


Notice to EPA 8798 


Notice to states 8697, 8740-8741, 

8785,8792,8856 


Notice letters 8774-8775, 8785, 8791, 

8798, 8854, 53 FR 51467 


Oversight of PRPs 8670, 8675, 8692-8693, 

8725,8735-8736,8769,8775-8776,8781­
8782,8785-8786,8796,8802,8841,8847, 

8853-8854 


PRP-lead activities 8668, 8692-8693, 8695­
8697, 8729, 8670,8735-8736,8741,8755, 

8766,8m-8744 


Settlements 8694, 8705, 8716, 8724, 8757, 

8768, 8772-8775, 8791, 8785-8786, 8791, 

8796-8797. 8847 


Consent decree(s) 8687, 8692, 8735, 

8739,8771,8777,8785-8786,8797, 


Preliminary ~ment 

8828, 8840-8841, 8847, 8852, 8857­
8860 


Covenant not to sue 8791-8792 


De minimis parties 8798, 8847 


Mixdfwu:ling 8668, 8774, 8798-8799, 

53 FR 51462 


Special notice and moratoria 8670, 8677, 

8773-8775, 53 FR 51432 


Practicable (see also "CERCLA section 121 

_requirements foc selection of remedy - Permanent 

solutions and treatment to the maximum extent 

practicable") 8661-8668, 8675, 8677, 8682, 8684, 

8686, 8693-8696, 8698, 8700-8706, 8714-8716, 

8719-8721,8724-8726,8728-8735,8739,8741, 

8747-8748,8752-8754,8756,8763,8766,8775, 

8778,8782,8788,8793-8794,8796-8797,8802­
8803,88()1),8827-8830,8837-8843,8846-8847, 

8850-8852,8854,8857-8859,8861-8862 


Preauthori7.ation or prior approval (see "Claims ­
Pre<lllthorization or prior approval') 

Predesignated OSC (see "On-scene coordinator ­
Predesignated OSCH) 

Predesignated On-scene Coordinator (OSC) (see 

"On-scene coordinator - Predesignated OSC") 


Preferred alternative (see "Feasibility study ­
Alternatives (remedial) - Preferred") 


Preliminary assessment (PA) (see also "Preliminary 

~ent/site inspection: "Response action - Pre­

remedial," and •site inspection•) 8668 8676, 8693, 

8814,8818,8845,8847,8854,8860 


Citizen petitions 8801, 8841, 8844-8845, 53 

FR 51412 


Definition of 8817, 53 FR 51399 


Preliminary assessment and initiation of 
action (see "Discharge of oil - Preliminary 
assessment and initiation ofaction") 

Removal PA 8693, 8842-8845 
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Preliminary assessment (cont.) Proposed plan 

Remedial PA 8844-8845, 53 fR 51412­
51413 


State role 53 FR 51456 


Preliminary assessment/site inspection {PA/Sf) (see 
also "Preliminary asressment," "Site inspection," 
"Response action - Pre-remedial," and "Public 

participation requirements - Preliminary 

assessment/site inspection") 8668, 8694, 8767, 

8780-8781, 8858 


Preliminary remediation goals (see "Remedial 
investigation/feasibility study - Remediation goals ­
Preliminary") 

Preparedness planning (see also "Contingency 

plan(s)") 8671-8672, 8683, 8790, 8814, 8818-8819, 

8826-8828, 8835-8837, 8842 


Pre-remedial response (see "Response action -- Pre­
remedial," "Preliminary assessment," "Preliminary 
assessment/site inspection," and "Site inspection•) · 

Primary balancing criteria (see "Feasibility study ­
Nine criteria (functional categories) - Primary 
balancing criteria") 

Principal threats (see "Threats -- Principal") 

Prior approval (see "Claims - Preauthorization or 
prior approvar) 

Private party(ies) 8670, 8678, 8681, 8688, 8694, 

8774,8792-8799,8831,8840-8841,8858 


Private party cleanups (see also "Consistent with the 
NCP," "Nongovernmental participation," and 
•person(s)") 8666, 8670, 8678, 8681, 8688, 8694, 

8703,8707,8711,8826-8827,8829-8831,8834, 

8838, 8840-8842, 8845, 8858-8859, 53 fR 51452 


Product schedule (see "NCP Product Schedule") 

Program expectations (see "Remedial 
investigation/feasil>ility study - Program 
expectations•) 

Program goal (see "Remedial investigation/feasibility 
study - Program goal") 

Program management principles (see "Remedial 
investigation/feasibility study - Program 
management principles") 

Project plans 8694, 8707-8708, 8715 


-
Health and safety plan 8707 


Field sampling plan 8708, 8843, 8845, 

8847 


Quality assurance project plan (QAPP) 
8694,8708,8735,8817,8843,8845,8847, 

8859-8860 


Definition of 8817 


Remedial action 


Removal aciions 8843 


RI!FS workplan 8707-8708, 8712, 8730, 

8767,8769, 8775,8801,8805,8827,8859­
8860 


Sampling and analysis plan 8694, 8707­
8708, 8735, 8775,8817,8843,8845,8847, 

8852,8859-8860 


Site investigation 8845 


Property boundary of facility 


Documentation and cost recovery (see 
"Docwnentation and cost recovery -­
Private party cleanups") 

Procedures for planning and implementing off-site 
response actions (see "Off-site -- Procedures for 
planning and implementing off-site response 
actions") 

Proposed plan 8694, 8712, 8719, 8730-8733, 8745, 

8748,8761,8766-8773,8780-8784,8805,8850­
8851, 8854-8856, 8859-8860, 53 fR 51430 


Availability of 8731, 8807, 8850-8851, 

8855,8859 


Contents of 8704, 8720, 8730, 8850-8851, 

8856 
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Proposed plan (cont.) 

Public review tind eoinment 8668-8669. 
8694,8705,8708,8730.8733,8767-8773, 
8780-8784,8850-8851,8855,8858-8859 

State involvement 8668, 8723-8724, 8730­
8733, 8850-8851, 8854-8856, 53 FR 51457 

Protection of human health and the environment (see 
"Feasibility study - Nine criteria (to evaluate 
alternalives) - Protection of human health and the 
environment" and •CERCLA section 121 
requirements for selection of remedy - Protection of 
human health and the environnientj 

PRP (see "Potentially responsible party(ies)") 

Public comment pmod (see 9Public participation 
requirements - Public comment periotf') 

Public information and community relations (see also 
"Public participation requirements - Community 
relations") 8669, 8680, 8707. 8724, 8730, 8844, 
884'-8847. 53 FR 51402 

Public Information ~ist Team (PIAl) 8678, 8814, 
8831 

Public participation requirements 8668, 8724, 8757, 
8766-8771,8773,8793, 8795,8797-8801,8805­
8808,8814-8815,8817,8830-8832,8836-8837, 
8840, 8844-8847, 8850-8852, 8855, 8858, 8860­
8861, 53 FR 51402, 53 FR 51405 

Administrative record (see •Administrative 
record - Public participation 
requirements") 

Amendment to Record ofDecision (see also 
"Record of Decision -Amendment toH) 

8850,8852 

Community interview(s) 8776-8768. 8844, 
8847, 53 FR 51450 

Community relations 8680, 8687, 8707, 
8730,8766-8771,8773,8798,8817,8831­
8832, 8844, 8847, 8851-8852, 8858, 53 FR 
51450-51453 

Definilion of 8815 

Public participation requirements 

Community Relations Coordinator {CRC) 
(see also •Administrative Record - Records 
Coordinalorj 

Definition of 8814-8815, 53 FR 51399 

Community Relations Plan (CRP) 81<17, 
8766-8768.8801,8814,8831~8844,8860. 
53 FR 51450 

Enforcement actions 8701. 53 FR 51452 

Explanation of Significant Differences 
(ESD) (see "Record of Decision ­
Explanation of Significant Differences'') 

Fact sheet {see entry below under this 
heading. "Remedial design/remedial action ­
·Fact sheet") 

Information repository (see also 
"Administrative record" and "Information 
repository")" 8766, 8768, 53 FR 51450 

NPL process (listing and deletion) 8166, 
8844-8845 

Preliminary assessment/site inspection 
8767 

Proposed plan {see "Proposed plan - Public 
review and comment") 

Public briefing (see entty below under this 
heading. "Remedial design/remedial action ­
- Public briefing") 

Public comment 8681. 8691, 8694, 8699, 
8751-8752, 8766-8767, 8769-8773, 8780, 
8784,8798,8800,8805-8808,8814,8836, 
8845-8847, 8850-8852, 8855, 8858, 8860­
8861 

Public comment period 8669, 8694, 8704­
8705, 8708. 8711, 8719, 8723-8724, 8730­
8731, 8766-8767, 8769-8772, 8800, 8802, 
8805-8808, 8844-8847, 8851-8852, 8858, 
8860-8861 

Extending public comment period 
8669, 8770. 8844, 8851-8852, 8861 
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Public participation requirements (cont.) RCRA ARARs 

Length ofpublic comment period · 
8766, 8769-8770, 8807-8808, 8844, 
8846,8861 

On administrative record (see 
"Administrative record - Public 
participation requirements") 

Public meeting 8691, 8707, 8766­
8767, 8769-8770, 8773, 8794, 8851· 
8852 

Transcript required 8766, 8769, 
8851-8852 

Response to early comments 
encouraged 8769,8805-8806,8861 

Public vessel (definition of) 8817, 53 FR 51400 

Pump and treat (see "Remedies - Treatment ­
Pump and treat") 

Purpose and objectives of the NCP (see also 
"National Contingency Plan(s)," "Scope of the NCP," 
"1985 NCP," and "NCP product schedule") 8666, 
8668, 8670, 8677' 8685, 8836 

QAPP (see "Project plans - Quality assurance 
project plan") 

QNQ'::. (see "Quality assurance/quality control") 

Quality assurance project plan (QAPP) (see "Project 
plans - Quality assurance project plan") 

Wriuen response required 8844, 8846, 
8851-8852, ~-8861, 53 FR 51451 

Public injormalion and community relations 
8680,8707,8724,8730,8767,8773,8798, 
8851-8852,8858,8860-8861,8864 

Record ofDecision (see "Record of 
Decision") 

Remedial design/remedial action (see also 
"Remedial design/remedial action") 8850, 
53 FR 51450, 53 FR 51452 

Fact sheet 8669, 8767-8768, 8770­
8771, 8852 

Public briefing 8669, 8767, 8771 

Removal actions 8669, 8806, 8831, 8844, 
8858, 53 FR 51450 

Rl/FS and selection of remedy 8668, 8688, 
8762,8766, 8768,8770,8793,8855,8858­
8861 

Significanl changes (see entry above under 
this heading, "Explanation of Significant 
Differences") 

Technical Assistance Grants (TAGs) 8668, 
8767,8769,8770,8773,8806 

Quality assurance/quality control (QA/QG 8694, 
8735, 8817, 8852, 8859-8860, 8862-8864 

RA (see "Remedial design/remedial action ­
Remedial action" and "Regional Administrator") 

Radiological Assistance Teams (RATs) (see "EPA 
Radiological Assistance Teams") 


Radiological Plan (see "Federal Radiological 

Emergency Response Plan") 


Range of alternatives (see "Feasibility study ­
Alternatives (remedial) - Range of) 


RATs (see "EPA Radiological Assistance Teams") 


RCP (see "Contingency plan(s) -- Regional") 


RCRA 8689,8690,8737,8754,8764,8786-8797 


RCRA ARARs 8667, 8743-8744, 8754, 8756, 8758­
8765, 53 FR 51443 


Applicable to CERCLA actions 8689-8691, 
8714,8732,8741,8756,8758-8760,8762, 
8765, 53 FR 51443 

Area of contamination (AOC) 8688-8689, 
8692, 8758, 8760, 53 FR 51444 

Closure 8743, 8758-8760, 8762, 8764­
8765, 8767, 8770, 53 FR 51445 
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RCRA ARARs (cont.) Recoverable costs 

Clean closure 8743. 53 FR 51445 


Hybrid closure 8743. 53 FR 51446 


Landfill closure (see also "Municipal 

landfills") 8737. 8743. 8760, 53 FR 

51446 


Corrective action 8759-8760. 8766. 53 FR 

51445 


Design and operaJing 8758-8759, 8765, 53 

FR 51445 


Determination whether waste is a hazardous 
waste (see "Testing - RCRA waste") 

Land disposal restrictions (lDRs) 8721. 
8741.8755.8758-8762.8764,8819,8849, 
8851, 53 FR 51444 


Best demonstrated available technology 

(BDAT) requirements 8104. 8759­
8762. 53 FR 51445 


Placement 8725. 8731. 8758-8760, 

8767. 53 FR 51445 


Presumption that BDAT is not 

appropriate for contaminated soil and 

debris 8721. 8741. 8760-8762 


Treatability variance 8691. 8692. 
8721,8741,8760-8762 

Relevant and appropriate to CERCLA 
actions 8741, 8743-8744, 8759-8763. 53 

FR 51446 ­

Storage 8690, 8755. 8758. 8760. 8763, 53 

FR 51444 


Treatment 8673. 8679. 8681. 8688-8692. 
8695,8755. 8758.8760.8778.8811-8813, 
53 FR 51444 


RD (see "Remedial design/remedial action -­
Remedial designH) 

Rea<>onable maximum exposme scenario (see 

"Remedial investigation - Risk assessment ­
Reasonable maximum exposure scenario") 


Recategorizing sites (see "National Priorities List -
Recategorizing sites") 

Recontracting (see "Remedial design/remedial 

action - Recontracting") 


Record of Decision (ROD) (see also "Decision 

document" and "Documenting the decision") 8699­
8700, 8704-8705, 8720, 8729-8732.8735-8736, 


. 8738-8740. 8761. 8766, 8770-8773. 8775-8776. 

8778-8779. 8781-8786, 8801, 8811-8812. 8814, 

8828, 8850-8856, 8860-8861. 53 FR 51430 . 


Amendment to (see also "Public 

participation requirements - Amendment to 

Record ofDecision,,) 8758. 8770-8772, 

8807.8852 


Changes to 8739-8740, 8747. 8757-8758. 

8771-8772, 8785. 8807-8808. 8852, 53 FR 

51451-51452 


Contents of 8720. 8730-8732. 8757-8758. 

8850-8851 


Explanation ofSignificant Differences 
(ESD) 8731, 8758, 8770-8773. 8784-8785. 

8807, 8850-8852, 8861. 53 FR 51451 


Fundamental alteration (see entry above 
under this heading, ,,Amendment to") 

Notice ofavailability 8731, 8766, 8772­
8773. 8852. 53 FR 51451 


Responsiveness summary 8731. 8767, 8769. 

8851-8852. 53 FR 51451 


Records coordinator (see "Administrative record -­
Records Coordinator,, and "Public participation 
requirements - Community Relations Coordinator") 

Recoverable costs (see "Documentation and cost 

recovery - Recoverable costs,,) 
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Recovery under RCRA section 106(b) 

Recovery under CERCLA section l06(b) (see 
"Documentation and cost recovery - Recovery under 
CERCLA section 106(b)") 

Reduction of 90 to 99 percent of toxicity or mobility 
(see "Remedies (typeS ot) -- Treatmenl (or treatmenl 
technology) - Reduction of90 to 99 percent in 
toxicity or mobility") 

Reduction of toxicity, mobility, or volume through 
treatment {see "CERCLA section 121 requirements 
for selection of remedy" and "Feasibility study ­
Nine criteria (to evaluate alternalives) - Reduction 
of toxicity, mobility, or volume through treatmenl") 

Reference doses (RIDs) 8711-8713, 8715, 8745, 
8765 

Regional Administrator (RA) 8698, 8782, 8819, 
8844, 8854, 8856 

Regional contingency plan {RCP) {see "Contingency 
plan(s) - Regional') 

Regional Response Center {RRC) 8814, 8827 

Regional Response Team CRRn 8668, 8671-8674, 
8676-8678,8681-8682,8684-8686, 8788, 8790, 
8808-8809, 8814, 8819-8820, 8822, 8826-8828, 
8830, 8832, 8834-8838, 8840, 8844, 8857, 8861­
8862 

Regional site manager 8806 

Regulatory impact analysis (RIA) 8810-8811, 53 FR 
51471 

Reimbursement 8681, 8697, 8702-8703, 8798-8799 

Local governments {see also 
"Documentation and cost recovery -- Local 
governments") 8799, 53 FR 51411 

Section 106(b) costs {see "Documentation 
and cost recovery - Recovery under 
CERCLA section 106(b)") 

Relationship between removal and remedial activities 
{see also "Removal action{s) - Contribute to 
ejficienl performance of the remedial action") 8817, 

Remedial design/remedial action 

8828, 8843, 53 FR 51405, 53 FR 51400, 53 FR 
51411 

Release (see also "1breat of discharge or release• 
and •Discharge of oil") 

Definition of 8817, 53 FR 51403 

Size classes of release 8818 

Threat of (see "1breat of discharge or 
release•) 

Release from liability (see "Liability - Release from 
liability") 

Relevant and appropriate requirements (see 
•Applicable or relevant and appropriate requirements 
- Relevanl and appropriate requirements") 

Relocation 8818, 8830, 8833, 8843, 8865 

Remedial design/remedial action (RD/RA) 8684, 
8687,8735-8736,8755,8770-8772,8775,8784­
8785, 8797-8799, 8852-8858, 53 FR 51453 

Compliance with ARARs (see "Applicable or 
relevant and appropriate requirements ­
Remedial actions, compliance with ARARs 
during") 

Conflict of interest 8735-8736, 8852-8853, 
53 FR 51453 

Operation and mai111enance (see "Operation 
and maintenance") 

Public participation (see "Public 
participation requirements - Remedial 
design/remedial action") 

Reconlracting (see also "Contracting") 
8853, 53 FR 51453 

Remedial action (RA) 

Definition of 8818 

Removal action, relationship to (see 
"Relationship between removal and 
remedial activities") 
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Remedial design/remedial action (cont.) 

Remedial action objectives (see "Remedial 
investigation/feasibility study - Remediation 
goalsj 

Remedial design (RD) 8704-8705, 8739, 

8747,8758,8771-8773,8778,8784-8785, 
8814,8817,8852,8854 

Definition of 8817, 53 FR 51399 


State involvement (see "State involvement") 

Remedial investigation (RI) (see also "Remedial 

investigation/feasil>ility study" and "Feasibility 

study") 8684, ~94. 8700, 8702-8714, 8719, 8721, 

8724,8729-8730,8755-8756,8766-8768,8801-8805, 

8814-8815, 8817, 8846-8852, 8860, 53 FR 51425 


Baseline risk assessment (see entry below 
under this heading, "Risk assessment ­
Baseline risk assessment") 

Definition of 8817, 53 FR 51399 


Preliminary remediation goals (see 
"Remedial investigation/feasibility study ­
Remediation goals - Preliminary") 

Remedial action objectives (see "Remedial 
investigation/feasibility study -- Remedial 
action objectives") 

Remediation goals, levels, and standards 
(see "Remedial investigation/feasibility 
study - Remediation goals" and "Cleanup 
goals, levels, and standards") 

Risk assessment 8700, 8704, 8708-8713, 

8715-8718,8745,8748,8751,8753-8754, 

8767-9769, 8775, 8801, 8803, 8805, 8830~ 


8831 


Baseline risk assessment 8104, 8708­
8714, 8716-8718, 8847-8848, 53 FR 

51425 


Exposure assessment 8708-8710, 

8860, 53 FR 51425 


Exposure assumptions 8847-8848, 

8860 


Remedial investigation/feasibility study 

Exposure levels 8708, 8710, 8712, 

8715,8717-8718,8753,8848 


Exposure pathways 8709-8710, 8712­
8713, 8715, 8717, 8719, 8726 


Land use 8710 


Purpose of risk assessment 8709, 

8847-8848 


Reasonable maximum exposure 

scenario 8710, 8712-8713, 8715-8717 


Toxicily assessment 8708-8711, 53 FR 

51425 


Sampling and analysis plan (see "Project 
p1ans - Sampling and analysis plan") 

Remedial investigation/feastl>ility study (RI/FS) (see 
also "Remedial investigation" and "Feasibility 
studyj 8668-8670, 8676, 8687-8688, 8698, 8703, 

8775,8781-8784,8790,8797-8798, 8801,8803, 
8805, 8828, 8845-8848, 8850-8851, 8854-8856, 

8858-8860, 53 FR 51422 


Conceptual site model 8707-8708, 8847 


Data quality objectives (DQOs) 8708, 

8766,8817,8843,8845,8847 


Program expectations 8669, 8677, 8700­
8707, 8713-8714, 872.0-8725, 8734-8735, 

8831,8835,8844,8846-8847,8849,8854­
8855,8862 


Program goal 8(,69, 8696, 8700-8702, 

8704-8707, 8711-8716, 8718-8719, 8721, 

8724-8670,8727,8729,8731-8734,8738­
8741,8744-8746,8750-8756,8764,8772, 

8774,8776,8783,8793,8798,8810,8812 


Program managef1U!nt principles 8722, 53 

FR 51423 


Bias for action 8702-8707, 8722, 8846 


Streamlining 8702-8707, 8713-8715, 

8725 
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Remedial investigation/feasibility study (cont.) Remedies (types of) 

Project plans (see "Project plans") 

Remedial action objectives 8712-8713. 

8735. 8738-8740. 8747. 8753-8754. 8756, 

8766-8769, 8773. 8848, 53 FR 51425 


Remediation goals 87()1)-8711. 8721. 8727. 

8733-8734. 8738-8740. 8744-8745, 8753. 

8755.8766.8769.8772.8791.8812,8852­
8853 


Final 8718 


Preliminary 8707. 87()1). 8712-8718. 
8723-8724.8729,8732.8745 

Remediation levels 8705. 8718 


RIIFS workp/an (see "Project plans -- Rl!FS 
workplan") 

Scoping 8704-8708. 8712. 8714. 8731. 
8733.8744. 8747.8766.8774-8775.8797. 
8805,8846-8847.53FR51424 

Site management planning 8702, 8706, 

8815, 8827-8828, 8853-8858, 8860-8861 


Treatability testing (see "Testing -
Treatability testing") 

Remedial Preliminary Assessment (PA) (see 
"Preliminary Assessment - Remedial PA") 

Remedial priorities (see also "National Priorities List 
- Establishing remedial priorities") 8681. 8698. 
8774.8780,8845 

Remedial Project Manager (RPM) (see also "Special 

teams and other assistance available to 

OSCs/RPMs") 8668-8669. 8677-8682. 8684, 8697, 

8757,8787-8788.8814-8817,8819-8820,8826-8828, 

8830-8831, 8834-8835, 8844. 53 FR 51401 


Definition of 8828, 53 FR 51398 


General responsibilities 8611-8615, 8789­
8792, 8820, 8827-8830 


Remedial response 8698, 8740, 8771, 8776, 8779. 

8782,8816-8817,8819,8840,8845,8847,8853­
8856 


Remedial site evaluation (see "Site evaluation ­
Remedial") 

Remediation goals or levels (see "Remedial 
investigation/feasibility study - Remediation goals") 

Remedies (types of) 8700-8741. 8743-8750, 8752­
8758. 8761-8762. 8766. 8768-8773, 8775-8780, 

8782-8786.8793.8797-8798, 8800-8804,8807. 

8810.8813,8816-8818,8827,8841,8845-8848, 

8850-8856, 8858, 8865 


Containment 8684. 8687. 8701-8703, 8706. 

8708-8723. 8727. 8731-8738, 88()1)-8812. 

8830, 8833-8835, 8840, 8843, 8846, 8849, 

8865, 53 FR 51427 


Definition of remedy or remedial action 
8818 


Engineering controls 8846, 8848-8849, 

8852, 53 FR 51423 


Innovative technologies (see entty below 
under this ·heading. "Treatment ­
Innovative") 

Institutional controls (see also "State ­
Assurances - Institutional controls") 8701­
8703, 8706-8707, 870'J-8711, 8714, 8717, 

8720,8722, 8732,8734,8740,8753-8754. 

8778-8779. 8846, 8849, 8853-8856. 53 FR 

51423, 53 FR 51440 


Access restrictions (see "Access" and 
"Entty and access") 

Interim (see also "Applicable or relevant 

and appropriate requirements - Waivers ­
Interim measures" and "Operation and 

maintenance - Temporary or interim 

measures") 8703-8707. 8720. 8722, 8732, 

8738-8739. 8747-8748. 8763 


Source control 8671, 8712. 8732. 8736­
8740, 8853, 53 FR 51454 
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Remedies (types of) (cont.) 

Action or measures 8711. 8721. 8738­
8739. 8747-8748, 8763. 8818 


Definition of 8818. 53 FR 51399 


Maintenance measures (see also 

"Operation and maintenance - Ground 

water restoration methods" and 

"State - Assurances - Operation and 

maintenance") 8711. 8735-8740. 8788. 

8818 


Definition of 8818 


Treatmenl (or treatment technology) 8688­
8691. 8695, 8700-8703, 8708, 8714. 8716. 

8717.8719-8721.8724-8727.8729.8731­
8732,8736-8741.8749-8765.8772,8801. 
8804,8811.8816-8819,8830,8840,8849­
8855, 8865 


Alternative 8668, 701. 8708, 8711­
8715. 8719-8720, 8724-8727, 8729. 

8751, 8793. 8811, FR 51427 


Bioremediation 8715, 8721-8722, 

8726,8749 

Definition of 53 FR 51400 


Incineration 8691, 8721. 8726, 8728, 

8749,8755, 8761,8764,8818,8843, 

8865 


Innovative 8669, 8701-8702, 8712. 

8714-8715. 8721-8722, 8748, 8772. 

8846,8848 


Limitations on use of treatment 8729, 

8735 


Preference/or 8667,8700,8719-. 
8721. 8800, 8811 


Program goal or expectations (see 
"Remedial investigation/feasibility 
study - Program goal" and "Remedial 
investigation/feasibility study ­
Program expectations") 

Removal action(s) 

Pump and treat 8705. 8708. 8720. 
8734.8757.8TI2 

Reduction of90 to 99 percent in 

toxicity or mobility 8701. 8721. 8732 


Residuals 8703. 8720, 8722. 8727­
8728. 8759, 8846, 8848-8849 


Resource recovery 8668, 8700. 8719­
8720. 8724. 8726. 8728-8729, 8731, 

8751.8793.8850,8852 


Soil washing 8715 


Solidification 8721 


Stabilization 8695-8696, 8698, 8701, 

8704.8722.8739,8761,8806 


Thermal destruction (see also entry 

above under this heading. 

'1ncineration") 8721, 8772 


Thermal oxidalion 8865 


Treatability variance (see "RCRA 
ARARs - Land disposal restrictions -
Treatability variance") 

Treatmenl trains 8701, 8721 


Remedy. selection of (see "Selection of remedy" and 
"Pilblic participation requirements -- Rl!FS and 
selection of remedy") 

Removal action(s) 8677. 8682-8683, 8687-8689, 

8693-8694. 8696-8698, 8703-8704. 8707-8708, 8715, 

8737.8740-8741.8744-8745.8747.8755-8756. 

8760.8764.8766-8767.8TI0.8772-8773.8775. 

8777-8779. 8796-8802, 8805-8807. 8813, 8816-8817, 

8827-8830, 8834-8835, 8837-8840, 8842-8846, 8849, 

8853-8854,8857-8858,8860-8861,8865,53FR 

51404, 53 FR 51400 


Action memorandum 8859. 53 FR 51469 


Actions under CERCLA section 106 (see 
also "Documentation and cost recovery ­
Recovery under CERCLA section 106(b)") 
8668.8726.8843,8859 
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Removal action(s) (cont.) 

Administrative record (see "Administrative 
record - Removal action") 

Applicable or relevant and appropriate 

requirements 8694-8696, 8707, 8741, 8747, 

8756,8797,8814,8857 


Compliance with ARARs during 
removals to the extent practicable 
8843, 8858 


Scope of the removal action 8694­
8696, 8843, 53 FR 51411 


Urgencies of the situation 8694-8696, 

8704,8741,8756,8796,8843,53FR 

51411 


Waivers (see "Applicable or relevant 
and appropriate requirements ­
Waivers - Removal actions") 

Appropriateness ofremoval action 8704, 

8706,8715,8842-8844,8860 


ARARs (see entry above under this heading, 
"Applicable or relevant and appropriate 
requirements") 

Community relations (see "Public 
participation requirements -- Removal 
actions") 

Compliance with other laws (see entry 
above under this heading, "Applicable or 
relevant and appropriate requirements") 

Consistency exemption (see entry below 
under this heading, "Exemptions from 
statutory limits - Consistency exemption") 

Contribute to the efficient performance of 

the remedial action (see also "Relationship 

between removal and remedial activities") 

8667, 8694, 8704, 8843, 53 FR 51409 


Definition of remove/removal 8818 


Emergency removal 8694, 8697-8698, 

8801,8803,8806-8807,8833-8834,8839­
8840, 8844, 53 FR 51409 


Removal action(s) (cont.) 

Emergency exemption (see entry below 
under this heading, "Exemptions from 
statulory limits - Emergency exemption") 

Engineering Evaluation/Cost Analysis 

(EE/CA) 8795-8796, 8806-8807, 8843­
8844, 8861, 53 FR 51410 


Exemptions from statulory Um.its (see also 

entry below under this heading, "Statutory 

limits") 8661, 8669, 8694, 8696, 8704, 53 

FR 51409 


Consistency exemption 8667, 8694 


Emergency exemption 8661 


Goals 8696, 8722 


Non-time-critical 8669, 8694, 8696-8698, 

8740,8770,8805-8807,8860-8861,FR 

51409 


NPL sites, removal actions at 8682, 8704, 

8843, 8845, 8857 


Off-site policy 53 FR 51410 


On-scene coordinator (see also "On-scene 

coordinator") 8828-8829, 8832, 8835, 

8837-8839, 8844 


Planning period 8843-8844, 8860 


Post-removal site control 8668, 8671, 

8697-8698,8817-8818,8843-8844,8852­
8857, 8865, 53 FR 51410 


Definition of 8817 


Site characterization 8697-8698, 

8702-8704, 8708 


Preliminary assessment (PA) (see 
"Preliminary assessment - Removal PA") 

Public participation (see "Public 
participation requirements - Removal 
actions") 
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Removal action(s) (cont.) Response operations 

Remedial action, relationship to (see 
"Relationship between removal and remedial 
activities") 

Sampling and analysis plan (see "Project 
plans - Sampling and analysis plan") 

Scope of the removal action (see entry 
above under this heading, "Applicable or 
relevant and appropriate requirements ­
Scope of the removal action") 

Site inspection (see "Site inspection") 

State involvement (see "State involvement") 

Statutory exemption (see entry above under 
this heading, "ExemptWns from statutory 
limits") 

Statutory limits (see also entry above under 
this heading, "Ex.emptions from statutory 
limits") 8694, 8696, 8703-8704, 8756, 

8806, 8843, 53 FR 51409, 53 FR 51411 


Federal facility sites 8731 


Time and dollar limits 8661, 8694, 

8696, 8703-8704, 53 FR 51409 


Time-critical 8693-8697, 8767, 8770, 8806­
8807, 8860-8861, 53 FR 51409 


'Trigger" levels 53 FR 51411 


Types of removal activities 8703-8704, 

8708 


Waivers from ARARs (see "Applicable or 
relevant and appropriate requirements -­
Waivers - Removal actions") 

Removal site evaluation (see "Site evaluation ­
Removal") 

Remove (see "Removal action(s)") 

Reportable quantity (RQ) 8667, 8675-8677, 8686, 

8741,8795,8829,8841 


Reporting and investigation 8667, 8675-8676, 8682­
8683, 8685-8687, 8693, 53 FR 51394 


Reporting and recordkeeping 8667, 8675-8676, 

8683,8686, 8693,8704,8756-8757,8795,8813, 

8818, 8826-8830, 8835-8838 


Administrative requirements (see 
"Applicable or relevant and appropriate 
requirements - Substantive versus 
administrative requirements") 

Component of operation and maintenance 
(see "Operation and maintenance ­
Reporting and recordkeeping") 

Research and Special Programs Administration 

(RSPA) 8814, 8835 


Resolution of disputes (see "Disputes - ResolutWn 
of') 

Resource Conservation and Recovery Act (see 

"RCRA") 


Respond (definition of) 8818 


Response action 


Definition of 8818 


Determination to initiate (see "Initiation of 

action") 


Limitations on 8fi68, 8672, 8695-8696, 

8698, 8717, 8734, 8739, 8839, 8842, 53 FR 

51405 


Drinking water supplies 8840 


Nalllrally occurring substances 8706, 

8734,8753, 8756,8840 


Part of structures 8840 


Multi-regional 8678, 8830 


Pre-remedial 8819, 8853-8855 


Response operations 8671, 8677, 8684, 8826-8827, 

8829-8830, 8835, 53 FR 51402 


V-34 




Responsible parties Sinking agents 

Responsible parties (see "Potentially responsible 
party(ies)") 


Responsibilities of trustees (see "Trustees for natural 

resources - Responsibilities") 


Responsiveness summary (see "Record of Decision ­
- Responsiveness summary") 


RI (see "Remedial investigationj 


RIA (see "Regulatory Impact Analysis") 


Ripeness 8798 


Risk assessment (see "Remedial investigation - Risk 

assessment") 


Risk range (see also "Additive risk or additivity" and 
"Multiple contaminants or pathways") 8715-8718, 
8745, 8848, 53 FR 51426 

Acceptable risk range 8669, 8713, 8715­
8718, 8727, 8729,8750-8753,8758,8811­
8812 

Point of departure 8669, 8701, 8713, 8715­
8719, 8729 

ROD (see "Record of Decision") 

RP (see "Potentially responsible party(ies)") 

RPM (see "Remedial Project Manager") 

RQ (see "Reportable quantity") 

Scientific Supp<Xt Coordinator (SSC) 8678-8679, 
8684,880'J,8814,8830-8831,8835 

Scope of the NCP (see also "National Contingency 
Plan(s)") 8669-8670, 8746, 8759, 8772, 8814, 8836, 
8840, 8850-8853, 8864 

Scoping (see "Remedial investigation/feasibility 
study - Scoping) 

Screening of alternatives (see "Feasibility study ­
Alternatives - Screening of') 

Selection of remedy 8677, 8670, 8687, 8700, 8706, 
8716,8720,8723-8724,8727,8731,8766,8768­
8769, 8775, 8778, 8782-8784, 8797-8798, 8801­
8802, 8805, 8811-8812, 8816-8817, 8846-8848, 
8850-8852, 8854-8856, 8858, 8860, 8865, 53 FR 
51422-51423, 53 FR 51429, 53 FR 51457 

Nine criteria (see "Feasibility study - Nine 
criteria (functional categories)") 

Public participation requirements (see 
"Public participation requirements -- RllFS 
and selection of remedy") 

State involvement (see "State - Selection of 
remedy") 

Statutory mandates for (see "CERCLA 
section 121 requirements for selection of 
remedy") 

Settlements (see "Potentially responsible party(ies) ­
Settlements") 

RRC (see "Regional Response Center") 


RRT (see "Regional Response Team") 


RSPA (see "Research and Special Programs 

Administration") 


SAC (see "Support Agency Coordinator") 


Sampling and analysis plan (see "Project plans ­
Sampling and analysis plan") 

SARA (see "Superfund Amendments and 
Reauthorization Act of 1986" and "Title III") 

Short-term effectiveness (see "Feasibility study ­
Nine criteria (to evaluate alternatives) - Short-term 
ejfecdveness") 

SI (see "Site inspection") 

Significant change or difference (see "Record of 
decision - Explanation of Significant Differences" 
and "Public participation requirements - Explanation 
of Significant Differences") 

Sinking agents 8687, 8808, 8816, 8818, 8838, 8862 
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8856 

Site characterization State 

Site charactemation 8702-8704, 8708-8709, 8747, 

8763,8776,8817,8835,8841,8845,8847-8848, 


Site control (see "Removal action(s) - Post-removal 
site control - Site characterization") 

Site evaluation 53 .EB, 51404, 53 FR 51413 


Remedial 8669, 8687, 8693-8694, 8775, 

8797, 8842, 8844, 8858, 53 FR 51411 


Removal 8669, 8687, 8693, 8797, 8806, 

8842, 8844-8845, 8858, 8860, 53 FR 

51408-51409 


Site inspection (SI) (see also "Response action ­
Pre-remedial," "Preliminary assessment," and 
"Preliminary assessment/site inspection") 8(i68, 
8676,8694,8767,8796,8814,8842,8844-8845, 
8847,8854-8855,8860,53FR51413 

Definition of 8818, 53 FR 51399 


Removal SI 8842 


Remedial SI 8694, 8844-8845 


Site investigation 8668, 8693-8694, 8705, 8744, 

8805,8818 


Site management planning (see "Remedial 
investigation/feasibility study -- Site management 
plWl!ling") 

SITE program (see "Superfund Innovative 
Technology Evaluation program") 

Siting laws 8741, 8814, 8817, 8843, 8848-8850, 53 

FR 51459 


Size classes of discharges (see..~Discharge of oil ­
Size classes of discharge") 

Size classes of releases (see "Release - Size classes 
of release") · 

SMOA (see "State - Superfund Memorandum of 
Agreement") 

Soil and debris (see "RCRA ARARs - Land 
disposal restrictions") 

Soil washing (see "Remedies - Treatment (or 
treatment technology) - Soil washing") 

Solidification (see "Remedies - Treatment (or 
treatment technology) - Solidification.} 

Soun:e control (see "Remedies - Source control") 

Special notice and moratoria (see "Potentially 
responsible party(ies) - Special notice and 
moratoria") 

Special teams and othec assistance available to 

OSCs/RPMs (see also "Remedial Project Manager" 

and "On-scene coordinator") 8671, 8678, 8830, 53 

FR 51402 


Specified ports and harbors 8815-8816, 8818 


Definition of 8818 


SSC (see "Scientific Support Coordinator" or 
"Superfund state contract") 

Stabilization (see "Remedies - Treatment ­
Stabilization") 

Standard of liability (see "Liability - Standard of 
liability ..) 

Standing team 8826 


State 8667, 8670, 8673-8674, 8679-8682, 8685­
8687, 8689-8690, 8712-8716, 8718, 8750, 8753­
8758, 87(i().8761, 8763-8766, 8769-8782, 8785-8786, 

8816-8817,8819,8826-8828,8831-8862 


Administrative record (see "Administrative 
record - State-lead site") 

Agreements with states (see also entries 
below under this heading, "Cooperative 
agreement," "Superfund Memorandum of 
Agreement," and "Superfund state contract") 
8668, 8670-8671, 8674, 8677. 8683-8688, 

8696,8697,8771,8773,8814,8819,8828­
8829, 8833, 8853-8856 
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State (cont.) 

Annual consultations with EPA 8691, 8697, 

8854-8856 


ARARs (see "Applicable or relevant and 
appropriate requirements - State ARARs") 

Assurances 8670,8680,8696,8706,8736­
8740, 8775-8779, 8782-8784, 8793, 8798, 

8802, 8819, 8831-8832, 8843, 8845, 8847, 

8854-8857, 8859-8860, 53 FR 51455 


Acquisition of real property 8670, 

8736, 8778-8779, 53 FR 51456 


Cost-share (see also "Operation and 

maintenance - Cost-share} 8696, 

8736-8740,8775,8777-8778,8784, 

8843,8854,8857,8855,8875,8878 


Institutional controls (see also 
"Remedies - lnstilulional controlsH) 
8740, 8753-8754, 8846, 8848-8849, 

8853-8855 


Off-site facility compliance (see also 
"Off-site") 8854-8855, 53 FR 51456 


Operation and maintenance (see also 

"Operation and maintenance") 8706, 

8739, 8777-8778, 8854-8855, 53 FR 

51456 


20-year capacity 8741, 8777-8779, 

8854-8855, 53 FR 51456 


Concurrence (see also "Concurrence") 
87818786,8808-8810,8855-8857,8861­
8862, 53 FR 51457-51458 


Cooperative agreement (see also entry 
above under this heading, "Agreements with 
states") 8668, 8671, 8674, 8677, 8683, 

8684,8687,8688,8696-8698,8740,8756, 
8771-8773, 8775-8777, 8779-8781, 8785, 

8814-8816,8828-8829,8833-8836,8838, 
8840, 8843, 8853-8857 


Definition of 8815, 53 FR 51399 


Cost-share (see entry above under this 
heading, "Assurances") 

State (cont.) 


Credit (against cost-share) 8779-8780, 

8783,8854-8855 


Deferral policies (see "Deferral policies) 


Definition of 8819, 53 FR 51398, 53 FR 

51400 


Dual enforcement standards (see 

"Enforcement - Dual enforcement 

standards") 


Enforcement (see "Enforcement) 


Enhancement ofremedy 8670, 8783-8785, 

8856 


Federal facilities and states 8667, 8676, 

8683-8684, 8687-8688 


Inconsistent application of state 
requirements waiver (see "Applicable or 
relevant and appropriate requirements ­
Waivers - Inconsistent application of state 
requirements") 

Joint inspection with EPA 8699, 8739, 

8785,8856 


Lead agency, state as 8669-8670, 8680, 

8684,8688,8694,8696-8698,8756,8776, 

8787,8816,8819,8827,8831,8835,8853­
8854 


Notification of negotiations with PRPs (see 
"Potentially responsible party{ies) -­
Negotiations with PRPs") 

NPL process (listing and deletion) 8667, 

8670, 8680, 8693, 8699-8700, 8780-8781, 

8845, 8854-8855, 53 FR 51456 


Preliminary assessment/site inspection 
8668, 8670, 8767, 8780-8781, 8819, 8828, 

8854-8855 


Proposed plan 8850-8851, 8854-8856 


Remedial design/remedial action 8668, 

8670,8672,8683-8684,8696,8698,8739, 
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State (cont.) 

8771,8782-8785,88l9,8828,88S0,8853­
8856 

Remedial investigation/feasibility study 
8668,8670,8684,8776,8779,8819,8828, 
8853-8855 

Removal actions 8671-8672, 8677, 8683, 
8695-8698, 8777, 8856-8857, 8819, 8828, 
8839, 8843, 8853-8854, 8857, 53 Bi 51455 

Review of documents 8669, 8673, 8681­
8682, 8700, 8780-8781, 8853-8857 

Selection of remedy 8668-8669, 8687, 
8691, 8766, 8768-8769, 8782-8783, 8814, 
8828, 8853-8856, 53 FR 51456-51457 

Siting laws (see "Siting laws") 

State acceptance (see "Feasibility study ­
Nine criteria (to evaluare alternatives) ­
State acceptance") 

State-lead sites 8684, 8688, 8694, 8696­
8700 

Remedial 8827-8828, 8853-8854 

Removal 8827-8828, 8853, 8857, 53 
FR 51410 

Superfund Memorandum ofAgreement 
(SMOA) (see also entry above under this 
heading, "Agreements with states") 8669, 
8671,8696-8698,8739,8747,8756,8773, 
8776-8777, 8779-8783, 8785-8786, 53 FR 
51454 

Definition of 8819, 53 FR 51398 

Requirements in absence of 53 FR 
51457, 53 FR 51459 

Superfund state contract (SSC) (see also 
entry above under this heading, 
"Agreements with states") 8671, 8674, 
8683, 8688, 8696-8697, 8736, 8771, 8773, 
8775-8777,8780-8781,8785,8819,8829, 
8836, 8840 

Substantial compliance 

Definition of 8819, 53 FR 51398 

Staie and local participation in response (see also 
"Local governments") 8666, 8668-8675, 8677, 8679­
8681, 8683-8684, 8686-8698, 8738, 8775,8785­
8786, 8795, 8814, 8819, 8826-8829, 8832, 8835, 
8838-8839 

Staie and public participation 53 FR 51395 

Staie ARARs (see "Applicable or relevant and 
appropriate requirements - State ARARs") 

Staie assurances (see "Stale - Assurances") 

Staie contract (see "Staie - Superfund state 
contract") 

Staie Emergency Response Co~on (SERC) 
8671-8673,8677,8682, 8684-8686, 8693,8814, 
8827,8836-8837,8842 

Stale involvement 8671, 8673, 8677, 8687, 8696, 
8697,8698,8723,8739,8756-8757,8771,8775­
8780,8782-8786,8819,8839,8843,8853-8857,53 
FR 51454, 53 FR 51456, 53 FR 51459 

State-lead (see "State -- State-lead sites") 

State trustees (see "Trustees for natural resources ­
State") 

Statutory exemptions (see "Removal action(s) ­
Exempti.ons from statutory limits") 

Statutory limits (see "Removal action(s) - Statutory 
limits") 

Statutory overview 8667-8668, 53 FR 51394 

Streamlining (see "Remedial investigation/feasibility 
study - Program management principles ­
Streamlining") 

Strike Teams (see "National Strike Force") 


Subpart K (see "Federal facility(ies) - Subpart K") 


Substantial compliance (see "Consistent with the 

NCP - Substantiol compliance") 
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Substantive versus administrative requirements 

Substantive versus administrative requirements (see 
"Applicable or relevant and appropriate requirements 

- Substantive versus odministraJive requirements") 

Superfund Amendments and Reauthori7.ation Act of 
1986 (definition of) (see also "Title III" and 
"Extremely hazardous substance") 8818, 53 FR 
51400 

Superfund enforcement program strategy (see 
"Enforcement - EPA straJegy on enforcement") 

Superfund Innovative Technology Evaluation (SITE) 
program 8721 

Time 

TBC{s) (see "To-be-considereds") 

Technical Assistance Grants (TAGs) (see "Public 
participation requirements - Technical Assistance 
Grants") 

Technical Assistance Team {TA1) 8678, 8697 

Technical impracticability waiver (see "Applicable or 
relevant and appropriate requirements - Waivers ­
Technical impracticability") 

Technology (see "Remedies {types of) - Treatment 
(or treatment technologyrJ 

Superfund Memorandum of Agreement (SMOA) (see 
"State - Superfund Memorandum ofAgreement") 

Superfund state contract (see "State - Superfund 
state contract") 

Support agency 8677, 8704, 8706-8707, 8723-8724, 
8730-8732, 8744-8747, 8769, 8771-8773, 8779-8782, 
8784,8795-8796,8800-8801,8814,8816,8819, 
8828,8830,8841,8846,8848-8849,8850-8856,53 
FR 51394-51402, 53 FR 51405-51406, 53 FR 
51412-51414, 53 FR 51417, 53 FR 51436, 53 FR . 
51450, 53 FR 51455, 53 FR 51460, 53 FR 51464­
51467, 53 FR 51471-51472 

Definition of 8819 

Support Agency Coordinator (SAC) 8675, 8677, 
8814, 8819, 8828, 8835 

Definition of 8819 

Surface collecting agents 8808-8809, 8816, 8819, 
8861-8865 

Definition of 8819 

Synergy or synergistic effect (see "Additive risk or 
additivity") 

Systemic toxicants (see "Noncarcin~ens") 

T AGs (see "Public participation requirements -­
Technical Assistance Grants") 

TAT (see "Technical Assistance Team") 

Ten year coSt-share (see "State - Assurances ­
Cost-share") 

Testing 

RCRA waste 8109, 8743, 8758, 8762-8763 

Treatability testing 8669, 8691-8692, 8721, 
53 FR 51407-51408 (see also "On-site ­
Permit exemption") 

Thermal destruction (see "Remedies (types of) ­
Treatment (or treatment technology) -- Thermal 
destructionj 

Threat of discharge or release (see also "Discharge 
of oil" and "Release") 8675-8677, 8687, 8690, 
8695,8698, 8707-8708,8815,8817-8819,8829, 
8840, 8842, 8844, 8860 

Threats 8667, 8676-8677, 8686-8687, 8690-8691, 
8693,8695-8696,8698,8701,8703-8704,8707­
8711,8716,8720,8723,8733,8749,8756,8774, 
8787-8789,8806,8808-8809 

Principal 8701-8703, 8706-8707, 8720­
8721, 53 FR 51427 

Threshold, balancing, and modifying criteria (see 
"Feasibility study - Nine crileria (functional 
caJegories)j 

Threshold planning quantities (TPQs) (see "Title 
m - Threshold planning quantilies") 

Time(see"Computationoftimej 
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Time and dollar limits Treatment trains 

Time and dollar limits (see "Removal action(s) - Toxicity assessment (see "Remedial investigation ­
Statutory limits - Time and dollar limits") Risk assessment - Toxicity assessment") 

Time-critical removal actions (see "Removal 
action(s) - Time-critical") 

Timely identification of state ARARs (see 
"Applicable or relevant and appropriate requirements 
- State ARARs - Identified in timely manner") 

Timeliness of notice 8682, 8788, 8837, 8841 

Timely manner (see "Applicable or relevant and 
appropriate requirements - State ARARs - Identified 
in timely manner") 

Title m (see also "Superlund Amendments and 
Reauthorization Act of 1986" and "Extremely 
ha7.anlous substance") 8667, 8672, 8684-8686, 
8693, 8818, 8836-8837, 8842, 53 FR 51401, 53 FR 
51403 

Indian tribes (see "Indian tribe ­
Involvement during response") 

Local emergency response plans (see "Local 
emergency response plans") 

Material safety data sheet (MSDS) 8684, 
8837 

Reporting requiremenls 8667, 8675-8676, 
8683,8685-8686,8693,8756,8814,8836­
8837, 8842 

Threshold planning quantities (TPQs) 8836 

To-be-considereds (TBCs) (see also "Applicable or 
relevant and appropriate requirements - Examples of 
potential ARARs and TBCs") 8680, 8694-8696, 
8707, 8711-8713, 8715, 8719-8720, 8722, 8725, 
8728, 8741-8747, 8749, 8751, 8760, 8764-8765, 
8776-8778, 8781-8782, 8792, 8796, 8799, 8811, 
8841, 8847, 8849, 8854-8856, 53 FR 51435-51436, 
53 FR 51440 

Local government requirements 8798 

Toxicity (see "Feasibility study - Nine criteria (to 
evaluate alternatives) - Reduction of toxicity, 
mobility, or volume through treatment") 

Toxicological infonnation 8709, 8711-8715, 8745, 
8836 

Toxicological profiles 53 FR 51402 

TPQs (see "Title m - Threshold planning 
quantities") 

Transfer of Superfund waste 8690-8691 

Off-site (see "Off-site -- Requirements for 
off-site transfer") 

Out-of-state 8670, 8740-8741 

Transcript (see "Public participation requirements ­
Public comment period - Public meeting ­
Transcript required") 

Transport quantification 8708 

Transportation/transport 8688, 8690, 8708-8700, 
8722,8725,8765,8778,8814,8818-8819,8830, 
88J4.8836,8840 

Treatability study(ies) 8708, 8714, 8756, 8846-8847 

Treatability testing (see "Testing - Treatability 
testing") 

Treatability variance (see "RCRA ARARs - Land 
disposal restrictions - Treatability variances") 

Treatment or treatment technology (see "Remedies 
(types of) -- Treatment (or treatment technology)") 

Treatment to the maximmn extent practicable (see 
"CERCLA section 121 requirements for selection of 
remedy - Permanent solutions and treatment to the 
maximum extent practicable") 

Treatment, storage, and disposal facility (see "RCRA 
ARARs - Storage" and "RCRA ARARs ­
Treatment") 

Treatment trains (see "Remedies - Treatment ­
Treatment trains") 
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Trustees for natural resources Wastes 

Trustees for natural resources (see also "Natural 

resources") 8685, 8687, 8708, 8786-8792, 8795, 

8809-8810, 8814, 8861-8862, 53 FR 51459-51460 


Communication of informalion to 8681, 

8683,8707, 8790,8795,8838,8858 


ConcurrenJ jurisdiction 8787-8789, 8857 


Dejinilion of 8819, 53 FR 51399 


Designation of 8670, 8707-8708, 8786­
8789, 8857 


Federal 8681-8683, 8687, 8694, 8786­
8791, 8847, 8857 


Indian tribe 8610, 8786-8790, 8857, 53 FR 

51399, 53 FR 51460 


Lead trustee 8789-8790 


Multiple trustees 8669, 8715, 8789, 8792, 

8857 


Notification of 8669, 8678, 8682-8683, 

8694,8707-8708,8786,8788,8790-8792, 

8830, 8838, 8842, 8847, 8857, 53 FR 51408 


Responsibilities 8670, 8682, 8707, 8787­
8790, 8857, 8858, 53 FR 51460 


State 8682-8683, 8687, 8694, 8786-8792, 

8847, 8857 


Trust Fund (see "Fund") 

TSDF (see "RCRA ARARs - Storage" and "RCRA 
ARARs - Treatment") 

USDA (see "Department of Agriculture") 

United States (definition of) 8819 


United States Coast Guard (USCG) 8672-8678, 

8683,8686-8687,8693,8775,8802,8814-8816, 

8818-8819,8824,8826,8828-8831,8833,8835­
8839, 8841, 8859 


United States Coast Guard Districts map 
8825 


Urgencies of the situation (see "Removal action(s) ­
Applicable or relevant and appropriate requiremenJs 

- Urgencies of the situation") 


USCG (see "United States Coast Guard") 


Variances 8741, 8744, 8761-8762, 8841 


Treatability variance (see "RCRA ARARs ­
- land disposal restrictions - Treatability 

variance") 

National capacity variance (see "State ­
Assurances - 20-year capacity") 


Vessel 8667, 8678, 8788, 8795, 8815-8817, 8819, 

8828-8830, 8835, 8837, 8839-8842, 8857 


Definition of 8819, 53 FR 51400 


Volunteer 8671, 8684, 8687, 8819, 8835 


Definition of 8819 


Volume (see "Feasibility study -- Nine criteria (to 

evaluaJe alternatives) - Reduction of toxicity, 

mobility. or volume through treatment") 


Waivers (see "Applicable or relevant and appropriate 

requirements - Waivers") 


Wastes (see also "RCRA ARARs") 


Characteristic waste 8762 


Hazardous waste 8666, 8668, 8674, 8676­
8677, 8679-8680, 8688, 8691-8692, 8703, 

8720,8725,8743,8756,8758-8760,8762­
8765, 8788, 8798 


Investigation-derived waste 8755-8156, 53 

FR 51442 


Listed waste 8758, 8763 


Mining waste 8763-8764 


Solid waste 8688-8699, 8714, 8764-8765, 

8811 
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Water quality criteria 

W81er quality aiteria (WQC) (see also "Applicable 

or Ielevant and appropriate requirements - Fetkral 

waler quality crileriaj 8610, 8695, 8712-8713, 

8716, 8718, 8848 


Wildlife conservation 8683, 8687 


W<X'ker health and safety {see also "Occupational 

Safety and Health Act") 8679-8680, 8702, 8707, 

8710-8711, 8722, 8797, 88.l0-8831, 8835, 8858, 53 

f'B.51402 


Workplan (see _"Project plans - RllFS workplan") 

Workplan 
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